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BrigRivBi  1  Jm  president,  .Southern  College  Pej^onnel  Association,  letter  to 
'  "  rm^  n  &\iava,  dated  8e,>tember  ^K^^^-r'A-,r:'y;r-^^^  . 

rm  TvoWrt       hr.ix        Vrnvo/.  ity,  S^n  Josd,  .CnlSf-,  letter  to  Chair-  ^ 
man  O'Hara,  dated^Fune  20,  1975„  ,   VTr'V 

Burton/ v  Vona  D.,  Mlinkato, State  College,  Mankato,  Minn.,  letter  to 

,  Charmilu  OTIara,  dated  June  10,  ^^^-y-'yyYr'rCTi^yr-'''"  fill 
Cimpbell,  EliTinbetb,  letter  to  Chairman  O'Hara,  dated  June  4,  1075,  014 
Carlffe;  ih  ntinufon,  counsel,  Mortar  Board,  luc.,  law  olhct,  Columba<, 

Ohio  letter  to  Chairman  O'lIarA,  daieu  ounu  19  19;.>.. —  -   '^oo 

Cater,  Kat Lrino  C,  president.  Alpha  Lambda  Delta,  letter  to  Chairman  , 

0'IIftra»  lated  June  22.  1075..-,../-...  ^-su 

Cluirborne,*  Jerry,  ct  al.,  telegram  to  jlJongres^^woman  IIoU,  dated  June  ^b, 

Conk^vr  Do^^gfaVc"  CM  Chairman  O'lfara, 

dated  .Time  IS,  1075........  —  —  .  WV'.'i 

Cooper  Jofcn  v.  D.,  ^LP.,  pre-idenf,  Association  oi  American  Medical  ^ 

.  CoIlegfsVttiT  tn  Chairman  OMIara.  dated  June  25,  1975.,...  obi 
Cronin  Jo^pU  ^L,  State  snperliit**iident  of  education,  Illinoij;  Otfice  of 

^Kducatioi),  Springfield,  111.,  letter  to  Chairman  O'llara,  dated  June  24, 

'CrovdeVCarfo",'PoVom^^ 

Cunningham,  Janice  L..  national  coordinator,  v omen  in  sports,  ^J^tiona 
Orcarfi7:atton  for  Women-,  letteR.to  President  Gerald  Ford,  dated 

D'AfidoHo'.' Linda  Tr^^a^^^  O'Hara,  ^ 

DavtTnyL-vin^  Montana  State 

UniveFs^itvi  Bozoman,  Mont.,  letter  to  Chairman  O'llara,  dated  Octo^ 

IjorlO,  1974  -A...-  -  —   -   ' 

'  ^  .  (VII)  *       '  .   -  -  — 
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'•Dillry,  Stic,  a-^iMasit  iiirt(t»,i  iX  athliticN  >i,  ton         Uiiivri^ity,  Suuth 

OraiiRe,  N.J.,  U«U(*r  t<;  Chiunuan  K)  ll.,r.»,  *i  it^d  Juiu-  20,  197.').-..--.-  621 
DriPM'll,  Clucl'.^  I.ifty,  luMtl  i..»Nki  UmU  coach,  UiuNcFMt.N  uC  M.trvland, 

K*Ioi;raiii  U>  diairtnan  O'llura  ....^  ^-  627  Q 

Duiiran,  J.         Phi  Mu  Al[>ha,  Sinfiaua  tratomitv,  E\an>\i!Iu,  Ind., 

'iHtof  t.-kClmiriuaii  cVUara.  (i.  tcd  .VprP  1,  H»7:».   595 

Ea^ti-rn  .)>Mu;.aioaf'  r  Tin.  n  .  Ih^'f  4t<-  A'hl»  iic^  f*  r  Womm,  -taU-uu-nt  uL  521 
.     ,  hdward-,  A!diV>,  \\*aM'\il!u,  (i.u,  litt  r  ti»  Ch;annan  D'ifara,  dated  ^ 

hxwrl\  It)75,*     6^6 

FaA'.tn.  CH{rin'd  B,,  Kv-r^VUivo  •^»cn  t'*trv,  Nailt»riai  r'^lfratmn  uf  State  y 

llij<h  School  A^-*ocia;ioiiN^  in  Mljurau*  to  fliairmftii  0*!lara  «   622 

-.Fo>t*'r,   Hill,  pn-tdcht,   Natioi^.l  A^-^viCJatHiii  of  ]5a>kH!ndi  Coaches, 

Mafcmcnt  of-... -   533 

Krahcs,  Jean,  letter  u^  (Imjrnian  O'llara,  dated  Juno  Ti,  107."',  563 

Futd  ,  Juhn,  spo^l^  ♦  dit<  r,  tlu-  i.)ail\  Nt:s\^  o/  Atlibri>,  h-fur  tu  Chairman 

\  O'llara,  da»cd  June  2.V  l»j7r>^.  .     569 

GKulMtMr,  Carl  J.,  u.a*  ..m!  din^ctor,  the  Cia  Phi  fralenut>,  Atlanta,  Ga.. 

letter  to  ("hnirman  ()'llara»  datrd  Oeti  her  2,  197i  ,  639 

Gr<-Kory,  Jolm,  et  aL,  Si»uth  OiAt»ta  Statu  Ct<i\er^ay,  htatemcnt  of—..--  547 
Gnuan,  John  L.,  Kington,  X.  V..  Ivitvr  to  Ch.unnan  O'ilara,  dated 

J  nio  Is,  n)7.').   628 

Gndnaii,  I)orothy  A.,  (ircMi  Ba;,,  hitJv  tu  Chairnum  O'flnra, 

doted  June  17.  •lU7ri.   ,  ^  ^  031: 

Clmnhan,  Ji  nif-  ^^.  j.  ttt«r  to  IT  a.  J*  ^.-ph     Fl>mTrdi't'iTjun"^^^  613 
Ilati*iis  0»lr  .;  Titjii.*.  t!*aitiiian.  Xurthea^t  ^[^^t^icrs  Alert, 

GroN.e  Pt.  \\Mod-,  M».h.,  i  tter  to  Chairman  O'ifara,  dated  June  23, 

B»75.  I  .    rm 

Harding,  Carol,  ihrei  inr,  woiiu      jnti antral  ^port^  and  recreative ^cr\lce^, 

Michigan  St.ac  Cn4%»  rMt^    Latft  Lan-tn^,  I^Iich.,' letter  ti>  Chau-nian 

O'Hara,  dated  June  !S,.H)7.'>  ^_.,  ...^  ^  /  622' 

Ilarn^,  Jaim-s  A.,  pn  ^iucnt,  N.ttilm.d  LdtiCation  A-->ot  latii'U,  i^tatcnient 

 —   —  —     528 

Helm-,  II«in.  Je-s-^c,  a  Scnattir  frorii  tl»»-  Stat**  of.Noilh  Car<4ina,  letter  to 

I  CLijrman  O'ilara/d.ncd  Juno»20,  lti7.'i,  i  iirh»>ing  a  ^tat/'nient   499 

IIcndrick<on,  11.  A-,  e.\ccuti\e  M'creti*r\r  Anzt^na  Intc'rM  hula>tie  As- 

.vtciatioii,  Inc.,  Phoenix,  Ariz.,  later  to  Cun^^rc^^man 'Cdall,  dated 

June  23,  1075„   — 506 

Ilt-yn^.  lioKer  \V.  Am*  rican  Cotuicil  on  Kdue^.,Mon,  Washington,  D.C., 
n     letter  to  Chairman  O'llara,  dated  June  :^0.  1075  ,,._._. 548 
IIint*»n,  Adf'lu  K.,  iiitt  rnatii»nal  pn  -sidtut.  Alpha  Onucnm  I'l,  Xablnille, 

Ti  nn.,  letter  tt>  Chairman  O'Hara,  dated  Ociotjer  4,  liiM-...^  656 

HoKan,  lluunie  S.,  Aurora,  Coh^.,  letter  to  Chairman  O'JIara,  dated 

Jtme  22,  1975..,     616 

lloldi'U,  ilobvrt  U.,  San  Diecio,  dhf.,  iUter  to  Chairman""( vnaru,'daled' 

June  24,  1975...     ..j  636 

Hook,  Jt>hn  W./ch.tum.vn,  faculty  athl'iic  coiinctl,  Pan  Aniencan  Cni- 

x<T^ity,.  F:ciitiliurK.  Ti  X,,  t<  Icgrani  to  CotiS^rosnian  de  la  (iarza_   597 

HviX ilola  ita,  Arronhead  P.  iiit,  HrookUefd,  CiiiuK,  letter  to  Chairman 

0'lh<sra,  dated  June  25,  1975  _   500 

H  i  l-on,      \  'U  (*1  tre,  Ann  Arh.»r,  Mich.,  til«  gram  U>  Chairmmi  O'llara.-  636 
Hudsf,n.  Mr-s,  L',\i»>ll,  Monroi',  Mcili.,  let.ej:  to  Chairm'iiU  O'llara,  dated 

June  27,  1975   __  ..,...---.__  _  636 

Hutchen^,  Mary  Ann,  coordinator  of  \V4im«'irij  athletjc<,  I'luversity  of  % 

Delaware,  NVnvark,  JJil.,  \\  tter  to  Prt>tdiMt  Gerald  Ford,  dated  June  4.  ^ 

'    ,  J^>''>    025 

injs^roM,  Aun«»,  pn-nidMit,  American  A^^ociatiuii  of  Ciu\«T-jlv  J*^ofu-*^(^r^. 

CVJh'KO  f^ark,  Md.r  .  . 

-    J.eUer  to  Chairman  O'Hara,  dated  Jtmo  24,  1975....   ^.  596 

Letter  to  Chairni;.n  O'ilara,  dated  June  25,  1975*....  .   570 

Ireland,  i'lCi'rge  M.,  director  i»f  athletie<,  Lo\'*ola  Univer^itv  of  C|ticago, 

Chicago,  IlL,  hotter  to  Chairman  O'Hara,  dated  June  16,  r975.^_.....  027 
King^  J.  T.,  et  a!.,  dirct  t«»r  iff  alhletio,  Texa^  Tedi,  athh  tic  department, 
letter  to  Hon.  Georf^e  Maiam,  dateci  May  28,  1075....--„...,.«^.„.*  614 
.  KjH'r,  Ruth,  dirert^.r  of  ivonicn*^  .Ner\iu>,  Gaidner-Wehb  College,  B(»iling 

^Sprint;-.  N.C\,  letter  to  Chairman  O'Hara,  date<i  September  10,  1074. .  639 
Kite,  Ci»n--tuncc  L.,  i'\ec»iti\e  dmctor,  Go\eruor^  Commi^.Nion  on  the 
Status  of  Women,  Mcintpther,  Vt.,  ktttr  to  Chairnnui  O'Hara,  dated 
Juiie  1 91^1975—  .---t    -   \  ,  O'fl 
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Knap,..  MiKln-'l.  l)-tr...>.  M-;'';.  !"f '^^^^l. il^Fo'Sii"^^^ 

^■1^t?£ll;.«iajr:MultK:f'^^                          -  Chain....  O.la.^^ 
I.t!ro'nfX.:n?-n  VWrs  oTthc:  U^^^^A  ^^ia^^r^^^i'-^f  tii 


r)S8 

G17 


^Iw.I.'t:K.•K:"p;.■M.i^>n^■Mv;;vI;ai.^^  020 

1,  uVr  to  Chairman  OMIara.  dat«  ^v.n<^  o  10/.  Athh-tic- 

M  d  in.  I)ani.-1  T.,  i-rosident ,  i^'-^*^,^"'    u-    Ju nC  21?  IDT.'!   001 

(:..nf  eroi.ee,  lottcr  to  n.a.rn.:u.;()  ll.'.r.^,  «  •!  /'•'''"^  "of  Michica..  Conl- 


Ai.S;^Va.^-r-Y:;e-xr.cu,rvVV..oVr-^^^^^ 

^\^1?"rVchairn.an  O'Hara.  dated  Jn..e  23.  1975,  ..-—------3  JJf 

M3^^i^=^~^^^  030 

•  Nl;::;;ar'^;-^:i.i::.-Jf'J^i- o3o 

<>-Kr"i;.:;^;«^T'ia"Ant^.Uo:Tes:-Mi^  C20 

OgloMby,  herald.  h(;ad  tn.ek  c.weh    Ic.Na^  icca.    

Te.v.;  tohgra.n  to  Chair.>....» ,'^^„''//">-- "jr.Sn"^  Community 
'''^^Sf.!'^^:^^:         to  U;;^^m.;!ictee.  ^ated  Octuhcr 
'  197-1.^. 


IC./  D 


G39 
G30 

G63 


X 


w.  v  ^Vl    '^^  H    .•vi'.iiK.,<iir.cror,  Kducitmn  CominH^ion  of  the 

iJuiwr.  (     ,   u  n.r  »o  Chairai^ia.O'Har.i.  ihnvd  Jnuo  24,  !07r>,  GOO 
PowiT,  RiL^M-lJ  L.,  W  a^lhiii-tou,  !).(*.,  iHt.  r  tu  Cliairinaii  O'llara,  dated 

June  20,  lUi.i.  ....  ^>  '  (J3Q 

Pruc-tor.  Wil!i:iin  L.,  pn-Md^-nt.  inaKliV7vil<.gir.sL""  An^,;;^^^ 
U'tU-r  Ut  I  h.urm.iu  O'lhira.  d  it«*d  Jtyw  '20,  1075 
hitter  I..  Wmi.,  Bin  di'M  ^t  ll,  d.itt-d  \\m\  " 


hitter  I..  Wmi..       di'M  ^t  ll,  d.itc-d  \\m\  7,  Ili7r>...!  019 

niaii  Mar«.  W.dd-IW^^^^  B)in..Mi  aruVlr  .-  507 

KiMi.  Dr.  Doiij:!  |,  L  .     iurlMitc.,  X.C\.  L-tt-r  ii.  ClKuniian  (^Hara,  0 


dat  <l  Jii!i««  is,  lM7r>.J.,  ,   ^  _  ' 

IlU«;kr,  NVnn.u,  i:.     V]|.ha  T.i.i  ( >niV.ia '^uf;n,it;;;  CMKn'np^^^^^^ 

MliTt..  Il.ai,  Ju^':^  fu  riM),  dit.il  (UUilMT  7,  |ii7  J^  _  «       »  GGl 

iu'^bins  ivittvi.  .M.Hbrii  Lanumt*'  A.M»criii.ii  of  Anurjca.  Ne\v 

\ork.  h  u*  r     C  k.irmaii  O'Hara.  dat*«d  .March  7,  107r>.  .  002 
KM.  rf^  Wrur^nr.-iu  U.^unris  Projrri*  Aihitkmii  Civil 

Rvsi,  p/iv)d  riiivrr^^ify^.f  NY^v^r^r^^^^^^^^ 

IjuM  MMTa  Itiiu  J.  tu^     lion:  jioii  LtiAardNda»-d  Pi7:»/  -  G12 

Id.  M.vrily ,  1.     r  to  t  Unu-*  U  llara,  d.it^d  Juim-  11,  VJ^r^./JlllH  5G:i 

Kitth  rd  K»nn  N  ,  Hath-  Cn .>kAMi..h..  I^mt  to  (1: ;iriuJ,;73 Tianlfd;^^^^^ 

AUrHiJs.n,.  _\       .  ,  *       4  r^Q' 

^^IVil^'-  ^  \'T  l\ ! *l '         I':  V-fiN  Imh.T.  I     t\:  rhaSnmm     '  ^ 

j»  Mhra,  d  U»  Al  Hrfot » i- 1,^  li,7{    \_  _       j  g-,, 

T»     riV^^^  U.  lh.h;    ^Irf....  I.  Iter  t<.  i'luHimiin  U  llan,  daud 

Sehimiz   T,  J.,       i-uti\.^^Ijr.Mt,.,%  Tatr^K*in[,y 'FpM^.i7diiti rnaUt^u^^^^ 

frai-  riiiiy.  h  tu  r      IVf.-r  J  .  IJ.  Jm.  s  .iat-i  o'  i.^Iht  .\  1074  G57 

\ViivhntitH*it^[K(<.  dai.  d  >V|>r.  u^^^^  .  G17 

i?iiaf«  r,  Aui,\ (  ..niitiM,,  ,.f  U|„r  rn^.n  Woinm.  lu.  Mdl^r  t/urjJJnV^onil 
M-n*""'  nuiiMCratir  C  uleu-..  d.  h-ato,  .<.at.  CuiMul,  kU.T  t<»  UlidriHail 

Ciafi.tu  ,.f  -\»iii  rira  ( '^  Ir  Mr*  lni»!it  |  q«jitii*s  Fimd,  Niw  York:       '  , 

r«H*'r.tM\(  hairiniiM  (>  rf:ir».  d:«lid  Juiil-  2fi.  1070  '  57^ 

<.f-.-ii...ji(|i    JJr.  U  ilh.irii         ch..tnuan.*'r.':ichtT-  In^unifra^^^ml  \ 

•>l  ......        _  *  *  r-j 

J.      ^r»iu'Tiiidiiiif.  diud  nrttilitr  lKT'tYr*   -ij 

£?h-nir.  Stan  athlMhe  .^r^-etMr.  h.-ad  r...!l.all  CMarh.  riu%r;:iJvVf\\;rrlh:.m 

bhn  un    Iiavid        Durham,  h  U.r  tu  Chairniau  -U'llara,  datid 

SiMM.f.  iMrrain.-  V.    i..MwVt.*'d;;ur  V"f  ^triiVm 

iuV-i  ^      I'  li^T^M  HiMK  ciary  A.  Mvi-r*,  d:m-d  June  12^ 

mail  O'll  .ra,  fi;it4-d  Detolwr -,  I'ln  ^-^ 
-^..-i^.V'"  '^''•'^■•^ '^"i*"'' ■'^'■P'«">^^^^^  flirt 

^hu  ijf  R.  L  nrt^idfrtt.  .Muhi,s>n  Tf.-iii>..i;.giP:.f  Unui.;  tv;  k•u;•^^; 

Chi..rni:.n  O'lfnra.  dated  Oct-bt-r  14,  1071......  "  '  CW 

t-pi-t-k.  D.'iyid  O.,  dir.  ct..r.  di\iM..n  i.f  |,rof.»i..n;il  rt^liitions  and  IfRwl'iUmi" 
AauonnI  A-.>.i(>i!iti..ii  «if  Sdnifut  IVrHoim,!  AdminisiratMn-.  IVrtland 

,St,-inL..,rh.  Ma  ld.-n  Klli..t.  .staff  cuii...!,  .-..n.-ricaii  r....„cil  „»  KducatV.u" 

\\  ji>hin«t..n  IJ.C.  k-ttir  ta  P.  tur  irMliti.T.,  dattd  (^ctnbcr  15.  Ilt7-1  540 

Stomk...  t.d,  .l,.part,„i-ut  of  athKti.;s  Ttx:.s  A  and  I  riuvt-r-itv,  tdVpram 
to  Congrt-^Miiun  dt'  la  Carza   ".l.....  597 
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Straits  Jcrrv  C,  WilkmM^n,  Cragun,  and  Barker,  law-  ofllce,  WVliinjxton, 

IXa,  lettVr  to  Chairman  OMiara,  dated  June  18,  197o. -------   ;>j>^ 

Szcfczek,  Constance,  IcttcT  to  Chairman  q Kara,  dated  Jun^    197r}-    ...  oJi 
Tresp.  LucVN.,  pr<^-^ident,  I'niverMty  A\oincird  ClubJ  Athcu?,  Ga.,  letter 
.  to  Chairman  OMIara,  dated  Juno  25,  1975......---.---. OOL 

Varncv,  Mike,  director  of  activities*,  Eiustern  Wy^mmg  Ci>Ucge,  Tornngton, 

I'Uara   501 

tatemcnt  of..  540 
Provo,  Utah. 

   ^    CU 

\YfNt<rrm':rnr  nilrtYd^^^  athletics,  Uutversity  uf  Maine,  telegram  to  ^ 

Chairman  O'Hara  .  -^^^^ 

Whites  Betto  C,  dean  of  student^  ANom^ys.  liqinty  Action  League^ 

Mji^hijjuii  diviMon,  letter  to  Chairman  O  Ilara,  dated  June  23,  19/  >-.-  p-U 
W  nrf » J»  rrv,  mternalionul  pm-Mdent,  American  F*  deration  of  State,  U'Unty, 
and  Mnnieipid  Linp|oyt«.^  letter  to  Cluurman  O'llara,  dated  jUne  27, 

1075  ~  ^------.--^  -  — o^o 

Ziomek7Vat7iem,7'n'A'h^  Athene  Branch  of  the  American  Association 
of  Uiuver>in-  W»antn,  Athens,  Ga.,  letter  tu  Chairman  O  llara,  dated 
.June  20,  11175..  ..^   •  ^^'^ 
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SEX  DISCHIMINATION  REGULATIONS 


I  TUESDAY,  JOTE  17,  1975  . 

Ilocsn  OF  Rmimiesentativk^,  ^  , 
Srm  •iMMirrrKox  Pusi-^kookdauy  Education' 

oFiiin  CoMMtrrKKuK  EuuavruJK  and  LAUOn, 

T1..C  snbconunittuo  ...ct  nt  9:30  a..n.,  pursuant  (o  i^Jl 
2-2.-.7,  Rnyburn  Hou^  Ollicc  Biuklmg,  lion.  Jnuics  t,.  Ulliua  (chair- 

hoim '  AnimU  iloui",  Siu.on,  Mottl,  Quie,  Esch,  E..hl.um«,  Buch- 
""SnmSul-'lim  Ilarm^on,  rthlT  dinvlor:  Robert  Anclringa  mi- 

•    iV.;- ;  .li:;nuuU.ve  .s  befrinniujr  lu.. ring,  to  ^^f^^^J^^^^ 

f,rc  fm-  till'  imp  i-ua-u(;uiou  of  titk-  IX  of  PublK  r,:ax  '^-i^-'^^^)  : 
hinri  o    i  t  5,  IS  the  ban  on  sex  di*-riu.  uati..u  .»  any 
m-rnii  i  o r^^  1'^  t'"'  (Ic.voriuueul .  \ 

•n. "  ■  "ulS         be-  .t.vu.ue.1  .ololy  to  .e.-  if  (hay  ar.  cous.s^nt 
Jvith  thelavv  arul  witl.  t!u-  uUonr  of  thcC  mgro^.  lu  cua.^ling  tu  law. 

.  L  r.u    ui-  -l  u-  to  ,U..-ui.-^dK-t!u-r  oi  not  thiMX'  AmxU  h-  a  itle  IX 
il  o         tho  iv.'iihmo.i  wriiors  liavo  ren.I  .1  :u..I  uude^tood 

iH '  Viv  U,ria\  -.u^        iuteuded  it  to  bo  road  uud  uu.lorstood. 
1  .    Iv  u- 1    oHkiu.'  toMiuu.uv  froiiMi  grva.  iriauy  lutcrestcd 
^  H..^au^o  we  wil    '  I^^^^  t/;,  r.,..,H.Mi  that         ..f  .•oiisist-uey  «ith 

Sie  n  ;         t  vi.-w.<  on  t'lla.  k-'uo.  li.it  then-  isouc-  i^m  m  - 

t;&;  Il.v  ;Ve4V;;;e  ....t  a.  an  to,■tati^o  aud  on  wbi-h  1  au.  uot  in  the 

dS'  t-b.  uutbruuy  for  tl.o  .ondju-t  of  Unj..  ^;<.r„.u..  bobev. 
o„..  of  tho  siio^i  uup^rtaut  -u-ps  fbis  (  "i.i-'u---.  b..>  taKui  m  nam 
-vi-ar- to  n-tuni-rovcnMueiitto  the  people. 

Im.i-  -I'l  to.,  loii".  the  biireau.  rars  bave  a«ui.ied  liiat  llie  tiuty  oi  tire 
(•.  f.  M-;  •        >  i;  dv  t.  .uakeVnerul  polic-y  nnd  t^'"" /«  on^ 
■ .,  K  the  bnn-ai.  -nit^  wnl-  the  real  hv.v  in  i  n-  sbape  of  n-u  at.on^. 
a/Ij  .b!.  i-'^l^n"-.  f.n- too  ...any  year.,  ba.  In-en  .u  the  po..t.oa  of 

•''t^rw/'lS.df^-av-  ,ba.  tbe  bureanmiey  .^bull  b.-  beM  -uvmrntablo 
'         ;S  i  nild  lnon^        U-  .eiurini.ed  ^ery  enreluUy  to  -see  if 

ill  . 


all  of 

■eturn  to 


their  authority.  The  Congress,  section  431(d)  says,  will  return  to 
m^kmg  U.«,.lavv  and  the  bureaucrats  can  retuWt?canTinl  t  out  tl  o 
way  jt  ,vas  intended  Co  be  carried  out  when  it  was  enacted  " 
r.Ji.J'  i  P^*'?.^^  who  have  wntten  to  this  subcommittee  over  the 
past  sevomi  mon  hs  asking  to  be  heard,  when  these  hearing  are 
s.-i.pdukd  have  indicated  their  belief  that  the  draft  regul"  tions  ui  the 

i«est(.<l  tlioy  do  not  carry  out  the  law  in  its  full  vigor.  Others  have 
suggested  tl»ev  go  beyond  the  limits  of  the  law.  Afinost  no  "one  has 
^  rm-u  m  so  far  to  endoree  the  regulations  as  developed  by  HEW  • 
\^will,  then,  review  what  the  Department  has  done.  We  will 
ay  it  tUongsKie  the  law  and,  if  they  don't  jibe,  we  shall  move  o  have 
til*'  regulations  changedihrough  the  method  alforded  us  by  the  law— 
a  concurrent  resolution  of  disapfjro\  al. 

M  this  point  in  the  record,  1  would  like  to  have  printed  the  docu- 
^nSie'ru?""!f/''J  this  hearing  that  is,  the  Lts  of  dtle  K 
riL;  pi  •  "  r  i^'  ^''"^  ^^''^^  '^^^^o"  ^^l  of  the  General  Educa- 
tion  Prca'*.s,ons  A.-t  us  amended.  Secretary  "iyeinberger's  lettei  of• 
t,  i  the  regulations,  my  letter  inviting  the  Secretary 
to^ip,^...,  and  r<  i.onding  to  some  of  the  concerns  ho  Expressed  ill 

fh  ?!::T!'T'"']\  ^^'^  '^^^  0^       regulations  and 

«,.th.  r  ttiatfrials  us  they  appeared  in  the  Federal  Eegistoron  June  4 
[  Iiiformat  ion  ix-tc rrcd  to  follows :] 

(Title  IX— Prohibition  of  SsNi  D^8CI{I>tI.^^vTIo^•  '  *  - 

SEX  DISCniMINATIO.V  PROHIBITED 

hr'M  !MT''?-'?u"'^.?'"^'^'°1^  «l"catIonnl  Institutions,  this  section  slmU 
hi.uly  only  to  liistltuUons  of  vociitionnl  education,  professional  ercntion 

l"r«L.??;iu"J»S   f  InstiUiUons  of  undeSpSme 

n,.»*  ml.?wf  to  educational  institutions,  tliis  section  siiall 

Tir  ^Jrlj  'iV  ^"IT"  ^■^'"l  ^'■<""       ''"'fe  of  enactment  of  tliis  Act  nor  for 
MX  yeajx  after  siivli  datp  In  the  case  of  an  educational  institution  wliich 
'^.-.'c'fn","       P/occss  of  chansing  from  being  an  institution  wh  ch  ad  nits 
'.o  a  «e«?  hut  VnYv  fM^'?,^'"^  nn  .Institution  .which  admite  students  o? 
,    ,  ' '  T    ; .     .   %  '  "     carrying  out  a  plan  fpc  such  a  cliance  wliicli 
U  ap,.*^  vn.l  l.y  thP  Commissioner  of  Education  or  (Bfltor  seven  yefrs  from 
tl..>  .larp  Hn  rdii^ational  institution  begins  tlio  process  of  chanrinK  fJZ 
i'  ^'       I"^"^""""  ^hl'-U  admits  only  students  of  only  onfLx.tf  iS 
"  •'''"'^''"t''  of  both  s.«.xcg,Vt  onlv  if  it  fs  carry  n^ 

*   ^■..If.'  lPi'i'*.^^'^"''",,'"."'"  ""^  "PP'y  t*^""  educational  institution  which  Is 
H)  tJiifi  wHon  shall  not  apply  to  an  educational  nsti tut  o^^  nri 

(n>  Tlii,;  srrfion  .shall  not  apply  to  memberjiliip  practices— 
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trvl(^^  owaiU/atloiis  which  are  so  exonipt,  the  membership  of  winch  has. 
trrdltioiX  blln  ilmUea  to  persous  of  one  ses  and  principally  to- persons 

'  (uT^^^^rconlTiuX  (a)  of  this  section  Shall  be  Inter 

nreted  to  require  any  educational  institution  to  grant  preferential  or  disparate 
trea?ment  to  the  members  of  one  .ex  on  «<^<^o""t  ^V^nf' 
exist  with  respect  to  the  total  nnmber  or  percentage  of  peisons  or  tnat  se'w 
mrtLipat  ng  in  ot  receiving  the  henetlts  of  an,v  federally  supported  program 
o-rac  i' it  "  in  comparison  with  the  total  n.u.iber  or  P^'-*^"},^"^:;./^  1™  tlits 
that  sex  in  a«y  comhinnity, 'State,  section,  or  o^ier  area:  j^™*'  ^' f  *  ^'"^ 
subsection  shall  not  be  censlri.ed  to  prevent  the  consideration  1  "  'J  /'f  ""^ 
or  proceeding  under  this  title  of  statistical  evidence  tending  to  flio"  that  sucli 
an  mibaTancc  exists  with  resi«ct  to  the  participation  in,  or  receipt  of  the  benedts 
of  any  such  program  or  activity  by  the  members  of  one  sex.  s 

(c  For  ^rposes  of  this  titlb  an  educational  institution  means  W  iml.lic 
or  private  prescliopi.- elementary,  or  secondary  , school  or  any  institution  of 
?.^ation"  l!  professLial,  or  higher  ediu-ation.  except  that  "'j'/af «1 
eduofttioiml  institution  composed  of  more  than  one  school,  college,  or  deprfrt- 
S  Xh  "ire  administratively  separate  units,  such  term  means  each  such 

"^'S  U^S' iS'Cted  June  23. 1972.  PX.  92-31S,  sec,  901,  8G  Stat.  373  374. 

FEDKRAIi  AD.MIXISTKATIVE  EXFpP.CEMpNT 

Src  00"  Each  Federal  department  and  agency  wliIcH  is  empowered  to  extend 
Federal  fliianeial  a^^sistanco  to  any  education  program  or  activity,  l"}' ^^'fy 
gra  Uoan,  or  contr-ict  otiier  than  a  cntract  of  insurance  or  guaranty.,  is  autl  nr- 
izec  and  d  rectcd  to  effectuate  the-provisioiis  of  .section  901  with  respeot  to  such 
.ro'-ran  or  activitv  bv  i.ssuiiig  rules,  regulations,  or  orders  of  general  applica- 

imy  which  'hall  lie  consistent  ^vith  achievement  of  the  objectives  of  tUc  Htatu  e 
authorizing  the  financial  assistance  in  connection  with  which  the  action  is 
t-Ikon  Xo  "ucli  rule  regulation,  or  order  shall  bwome  effective  unless  and  until 
anrrro\4  br  he  President,  Compliance  with  any  requirement  adop  ed  pursuant 
Wi^  section  wav  be  effected  -'l)  hy  the  tei-mination  of  or  refusal,  to  grant  or 
t?  continue  assistWe  under  such  program  or  activity  to  any  recipient  as  to 
whom  there  has  been  "an  express  flnding  on  the  iecord.  after  opportnn  ty  for 
hearing  of  a  faUure  to  comply  with  such  requireiDe;it.  but  such  term  nation  or 
iln^aT Shall  be  Jimited  to  the  particular  political  entity,  or  part  tl'ereo^^^ 
othoc  recipient  as  to  whom  such  a  flnding  has  been  made,  ai  d  shall  be  Uiiiited 
?n  US  effect  to  the  particular  program,  or  {.art  t  lereof.  in  which  sueU  iioneom- 
plLance  has  been  so  foun.l.  or  (2)  by  any  other  means  .authorized  aw : 
Promed,  however,  That  no  such  action  shall  be  taken  iiiitil  the  dopartiiiont  or 
agencv  concerned  ha.s  advi.«e(l  the  appropriate  person.o'r  person.^  of  the  failure 
t  complv  with  the  requirement  and  has  deterinliml  t^at  comp  laiice  oannoM.e 
secured  by  voluntarj-  means.  In  the  ca.se  of  any  actioAterminatiUg,  or  refusing 
■^o  grant  or  continue  assistaneo  because  of  failure  to  comply  with  a  requirement 

raS  pur-J^'ant  to  this  ..eCtioiUhe  head  oftlie  Federal  <lSt'"  "^1' HL"^r,H£ 
«hnll  (lie  with  tlie  committees  of  the  House  .and  Sena  te  having  legislative  juris- 
diction over  the  program  or  activity  involved  a  full  wr  tten  report  of  the  cireunr. 
s  aiices  and  the  grounds  for  siieli  action.  Xo  such  action  shall  become  effective 
iiiitil  tiiirty  da.v.s  lmve'5>lRpsed  after  the  flliiig  of  such  report  % 
20  U.S.C.  1082)  Enacted  June  23, 1072*P.L.  r.--.'il8,  sec.902,  8G  St.at.  3<1 


JUnlCIAI.  REVIEW 


-Sfo  m.  Anv  .lopartinent  or  ag-ncy  action  taken  jmrsimnt  to  section  wn 
•slian  bo  subject  to  sneli  judicial  review  as  may  ;)tlierwise  be  l"-ovided  by  law 
?or  similar  action  taken  by  mieh  .lepartmont  or  agency  on  «t>''-';sro»nds,  In 
cas-ciof  action,  not  otlierwise  subject  to  judicial 

to  grant  or  to  contimie  flnancial  assi-stance  upon  a  flnding  of  foi'  ire  foj^mi  -V 
with  anVroduirement  Imposed  pur.suaiit  to  section  902^  aiiy*erSon  a^;grie^■ed 


ERIC 


(Including  any  State  or  iM>lUIai]  &abJivi.«5iun  tht-ieuf  anU  any  agency  of  either) 
may  obtain  judicial  review  vt  biich  action  In  aetufdante  with  chaiKer  7  of  title 
5,  United  States  Code,  and  jsikU  action  shall  nut  be  deemed  cunimitted  to 
unieviewaole  dgency  discretion  within  the  nieaning  uf  sei^tiun  701  uf  tiiat  title. 
(20  U.S.C.  1CS3)  Enacted  June  23,  1972,  P.L.  02-318,  86  Stat  374,  375. 

PaoniBITION  AOATNST  PISCftlMIN'ATION  AGAI.NST  THE  IIUND 

Sec.  90-i.  No  person  In  the  United  Spates  ^halK  uu  the  gruuiul  uf  blindness  or 
seX'erely  impaired  vision,  Jbe  denied  adbii&slun  in  any  cuur-se  of  atudy  by  a  recipi- 
ent of  Federal  Hnancial  asijistance  fur  an}  edueatiunai  prugram  or  activity,  but 
nothing  herein  shall  be  construed  to  rcMiuIre  any  such  iUbtitutiun  to  pruvide  any 
^"^^  person  becau^^e  uf  his  blindness  or  \j:^ual  impainnent. 

(20  L.S.a  im)  Enacted  June  23,  11)72,  P.L.  02-31S,  .sec.  904.  86  Stat.  375. 

EFFECT  OX  OTHER  LAWS 

Sec.  905.  Nothing  in  this  title  shall  add  to  or  detract  fnan  any  existing  atithor- 
Ity  with  re^iK-ct  to  any  program  or  acthity  under  uhieh  Federal  tinancial  assist- 
ance IS  extended  by  way  of  a  contract  of  insurance  or  guaranty, 

(20  U.S.C.  1GS5)  Enacted  June  23, 1072,  P.L.  92-318,  sec.  905,  SO  Stat.  375. 

AMEXOME.NTS  TO  OTIIEIi  Iu\WS 

Sec  900.  (a)  Sections  401  (b).  407(a)  (2),  410.  and  902  of  the  Civil  Ritrhts  Vet 
of  19(M  (42  US.C.  2(K)0c(b),  2000c-««aM2),  2000c- 9,  and  2^h-2)  ar^^^^^ 
amended  by  inserting  the  word  "sex"  after  the  word  '-religion". 
oio/\^^^  Section  43ta)  of  the  Fair  Labor  Standards  Act  of  J93S  (29  U  S  C  ' 
-13(a))  is  amended  by  insertins?  after  tlie  words  "the  provij^ions  of  section  0" 
•the  following:  "(except  section  0(d)  In  tlie  case  of  paragraph  (1)  of  this 
b  suusection)  . 

(2)  "Paragraph  (1)  of  subsection  3 (r)  of  such  Act  <29  U.S  C  203(r)(l))  is 
amended  by  delefing  "an  elementary  or  secondary  school"  and  inserting  in  lieu 
^  thereof  "a  preschool,  elementary  or  secondary  school". 

^3)  Section  3fs),r4)  of  such  Act  (29  U.S.C.  203(S)  (44)  is  amended  bv  deleting 
an  elementary  orlswondary  srliool"  and  ins^erting  in  lieu  tliereof  -a  prescliool 
*       elementary  or  secondary  school". 

^      ^  INTEKPRETATIO.V  WITH  RESPECT  TO  lIvrNO  FACIUTIES 

Seo.  007.  Notwithstanding  anythlntr  to  the  contrary  contained  in  tliis  title 
^  njlthtng  contained  herein  shall  be  construed  to  prohibit  an.\  educational  institu- 
tion receiving  funds'  finder  tliis  Act,  fruni  maintaining  separate  living  facilities 
Tor  the  dift'erent  sexes.  • 

(20  U.S.C.  16S0)  Enijcted  June  23,*  1972,  P.L.  92-318,  sec.  007,  SO  Stat.  375. 

/  Ge.\eral  IJducatiox  Puovisions  Act 

fifllPAUT  2  ADMINISTK.m0X:  REQtjIKEMENTS  AND  LIMITATIONS 

'  *  Riila^'  RcquSremeiiU  and  Enforcement 

/?rc.  4.^1  fa)  Rules,  replations,  guidelines,  or  other  published 'interpret!- 
t  ons  or  firders  ivcsued  by  the  I>epartment  of  Health,  Education,  and  Welfare  or 
the  omrj^  of  Kduratlon,  or  by  any  ofilcial  of  .^uch  aKeiieies.  in  connection  with, 
OT-  alTf^ei  n;r  tho  administration  of  any  applicable  i^ro/rram  shnil  contain  immedN 
ifely  f-UowIng  each  substantive  pn)\lsion  uf  suoh  rules,  regulation.^  guidelines 
ffforpretations,  or  orders,  citations  to  the  particular  section  or  sections  of  statu- 
tf>ry  law  or  oth.er  legal  authority  upon  which  sueh  provision  U  ba.sed 
^  )  -"^'^  standard,  rule  roplatiou,  or  requirement  of  general  appllcabllitv 

pre^jT  hod  for  the  adm  mstra  Ion  of  any  applicable  program  may  taice  eiTeJt 
until  thirt V  da.vs  afterdt  is  published  in  the  Fe(h»ral  Register. 

<2)(A)  Ourlng  the  thirty-day  period  prior  to  the  date  upon  which  .snch 
^    *:fandard  rule,  regulation,  or  general  reQuirenicnt  Is  to  be  elTective,  the  Com- 
m^<^If  ner  shall,  in  accordance  <vith  g^e  provisions  of  .section  o53  of  title  o  , 
X  nUed  Statc^  Code,  offer  any  interested  part.\  an  opixirtmiity  to  mahe  comment 
uiKm,  and  take  exception  to,  sucii  standard,  rule,  rei;ulatiun,  or* general  require-  ^ 

■  .      IS     .        V  : 


1,10,11;  and  shall  lecoiisulor  any       .-tandar.!.  rule,  lOgMlation.  or  general  lequirc- 
mem  HlKin  uiiieli  comment  is  niaa^oi;  t«  •.vhieli  exe.-ptu.n  s  taken. 

tllj  the  Commissioner  determines  tl.at  tl.e  tlurty-clay  rc(,...r.  mei.  i  para- 
"i  ii.li  (1)  will  cause  undue  delay  in  th,e  i.ni.lemeulatiou  oC  a  reg.ll..tion,  tl.ereby 
ci  s  ig  extrt4.eirasVi.  for  tl.e  intended  beueliciari.-s  of  an  •U.plieable  program, 
11  .Mian  notify  tl.e  Con  nittee  on  Eduction  and  Labor  or  tl.e  House  ot  Repre- 
sHitat  .  nd  the  Comm.tcee  on  Labor  and  Public  Welfare  of  tl.e  Senate  U 
ne  Ua'r  co.amrttee  d.^agrees  ^y.tl.  the  determi..atio..  of  ^^t'!:!!^^:-^  ^ 
lu  davs  after  s.icl.  ..ot.ee,  tl.l'  Com...is!>iuuer  may  waive  iUU.  req.i.rement-.MtU 

'''th^'^^S"^t;^>U^^ion.,  guideline-,  interpretations,  or  orders  sl.all 
be  uniiormly  applied  a..d  enforced  tl.ro.ighout  tl.e  lUty  i>t»t;'-^-  '  „„,. 

tdMl.  Conenrreatly  \vitl.  tl.e  p..blication  in  tl.e  1-ederaI  Register  of  any 
stnmlnr''  -uW  regnlut.on,  or  recpiirenient  of  gw.eral  npplieability  as  re<n..iea 
tx^llekA)^^^^^^  standard,  r..le.  rea.datjon.  or  requirement 

'  iH       tra  .s.n  tteil  tt,  tl.e  SpeaUer  of  tl.e  llo.ise  of  Representatives  and  tl.e 
at  of  ti  e  Senate.  -Sncl.  standard.  r..le,  .•eg..lation,  or  requirement  shall 
L  ,m  e  Xtive  not  le»»  U.an  forty-iive  da.;s  after  snul.  transmission  anless  the 
•n.  "re^>  Sim  11  b^^  resnlntion,  lli.d  that  the  sta..dard,  rnle.  reg...a. 

n.  :  oi  re1.d  e...Lt  IS  laeoiiistent  with  the  Act  from  which  it  denves  it.  an, 

,  "itv  and  disapprove  sach  standard,  r..le,  regulation,  or  ruquiremeut. 
'  f"'tt.nv,Mlav  ..er.cul  spieined  in  parag.-apl'  (1)  shall  be  deemed  to 

i-nn"witlio.it  ii.terr.ipti»n  e"xce4)t  d..rmg  pi-rlods  when  either  lIo..se  is  iii  adjoim^^^ 
i,""i  .  .e  die.  .n  ad  oura...enl  s..bject  to  the  eall  of  the  Chait,  or  ..  J"'"^"'^'^ 

div  certain  for  a  period  of  more  than  four  coi.sec..t.ve  days.  In  any  s  c 
l  ertd  of  aKi.inent.  the  forty  live  days  shall  couti..ue  to  r.u.,  but  it  sue 

.„L....        ^iirtii  in  m.bli-Jhinc  .•^.leh  inodihcatioi.  In  the  tederai  uc„isil. 
'■'■'V   n  f  f;-    L  '  to   he  Speal  er  of  tl.e  llo.ise  of  Representatives  and  the 
f   m      oV  he  li^te  indh^at'I  how  the  n.odif.catio..  differs  from  the».sed 
m  rd  r..l»  reSo.r  or  req..iroi..ei.t  of  general  .-ipplii..l>ility 'earlier  d  sap- 
;i  >^d  an  1  iVow^the  agency  believes  th.jm^pannT.;disposes  of  the  lindings 

,„  r  '  •  10  .  0  ■  oranfl  -lOU  of  this  title,  and  nnder  title  IX  of  the  IMucation 
rm6.'d.  .o    "of  1072  shall  be  deemed  to  be  applicable  programs. 


Lie 


lu 


uf  any  micIj  scheiluk'.,  Ife  ca«wiot  f.mplj^  with  a  schedule  submitted  puri>uant  to 
tliU  ?ab>e».ti<;ii,  he  dhall  notify  nUtli  e<;miiiittfti:>  of  isULh  ii iidirjgs  and  isubmit  a 
liert  .-iclitdule. 'If  both  sucU  cumiuittots  huUfy  tlie  Coaiiiiisc>iunt'r  of  tlidr  appruuil 
of  Mich  new  schedule,  such  nlles,  re^julatioiia,  and  guidelines  yhall  be  prumul- 
^  gated  in  accordance  with  such  new  schedule. 

<L»0  U.SjC.  1232)  Enacted*  April  13,  1070.  ?.L.  01-230.  Title  IV,  sec.  401(a) 
(10).  M  Stat.  100,  renumbered  June  23,  1972.  IMv.  1>2-;U8,  sec.  301(a)  (1), 
«tat.  320,  amended  August  21.  1971,  P.L.  93  vSO,'sec.  oOOta),  bS  Stat.  oC6,  5C8. 


'IriE  Secrltary  of  IIe^vlth,  Kduc.vtion,  Wexfahk, 

Hon.  Carl  B.  Albltix,  / 
Speaker  of  the  House  of  JicprcsentGtiveSt  f 
WaMngton,  B.C.  .  /     ^ » 

DEAii  Mr.  Speaker:  AUached  Is  a  copy  uf  the  fulluvting  ducunient  'which  has 
been  transmitted  to  the  iJ'crfcro J iicfif/^/cr;  V 
Pinal  Regulation  uiitbjr  Title  TX  of  T.L.  02-31S,  as,  au|>ruved  by  the  Trefeident. 
Xhih*  document  is' being  transnutted  to  you  in  actuKlauce  wiUi  the  procedure, 
.set  fi>rth  in  section  431  ld>  of  the  G^jneral  Kducatioa  Provisions  Act,  as  <imenUed^ 
by  seotio^i  500(a)  (1)  of  P.L.  93-380  {UJi.  OOl.'Si^ned  into  law  on  August  21, 
•    1971,  by  the  PnMlJcat.  Hoitiou  ^I31(d)  providiss  that  published  regulations  re-  . 
gardliig  rarlon.-j  aid  to  education  progiains  admliilistered  by  the  De])artment 
'-hiiU  l'-,*come  effective  not  lesi>  tlian  fortj-ii\e  dajs, following  the  date  of  their 
traii^mi.s.^u*n  to  the  Kpeaktr  of  the  Ilou^e  of  Iiepre.st;iit<iti\es  and  the  President 
of  tho  .Sc'uate.  .NUbjoct  to  the  proTiidoni)  toutiilned  ju  that  section  regarding  Cou- 
^fe.s.>loiial  action  aiul,adjourumeut.  Ijcgulatlonii  under  Title  IX  of  PX.  92-^lii 
are  .sptcUiclilly  ^nthiJed  under  this  procedure.  Since  the  propoijcd  rure  under 
Title  IX  wa:>^publi;^hod  prior  to  the  enactment  of  section  -ISIuUp  and  \\<4s,.  there- 
f.>re.  nof  transmitted,  the  final  regulation  \ti  being  tran.smitted  under  section 
•131  (d).  The  effective  date  of  the  regulation  U  July  21,  1975. 

I  feel  obligated  to  indicate  our  coutinuing  reservations  as  to,  the  validity  of 
cectain  provisions  of  section  431(d).  as  we  understand  its  operation^ 

ru  tiA  statement  which  accoUipauied  his  Jbigning  of  n.R.  CO,  the  President  ob- 
.served  that  provisions  in  the  Act  calling  for  Congressional  review  and  iK>ssible 
\ctu  of  administrative  and  regulatory  dt;ci*ions  of  this  Department  were  ques- 
tionable on  practical  as  well  as  tonstitutional  grounds.  Section  43ild>  is  one  of 
these  provisions.  We  continue  to  bellcwe  that  this,  provision  raises  substantial 
con.stitutional  questions.  ^ 

In  light  of  the  widespread  interest  in  the  Title  IX  regulation,  we  anticipate 
that  the  coverage,  e.\elusIon  or  treaiment  of  various  matters  may  be  the  bubject 
of  intcn.-^e  consiileration  by  Congress.  If  Congress^  determines  that  a  course  dif- 
ftrent  from  that»set  forth  in  the  regulation  ii>  warranted,  then  we  believe  that 
U  shouhl  procee<l  by  way  oj  amendatorj  or  clarifying  legislation  rather  than  by 
Lomurrent  resolujtlon  aimed  at  deferring  the  effectiveness  of  a  particular  provi- 
sion of  these  rules.  Whatever  the  constitutional  validity  of  .'Section  -131  (d J,  It 
Iff ^our.' view  that  sccjtion  131(d)  Is  largely  ineffective  other  than  requiring  a 
f(<t.t-nve  day  waltlifejierlod.  If  the  final  Title  IX  regulation  i^  wlthift  the  pros- 
^  out  Statutory  autho^:lty,  section  131(d)  would  not  by  it^j  terms  apply  since  Con- 
gressional disapproval  is  limited  to  a  matter  "Inconsistent  with  the  aet  from  ^ 
which  it  derives  its  authorit.\.'"  While  sve  recognize  that  Congress  and  the  Execu- 
tive might  differ  on  the  legality  of  a  j>articular  standard  in  the  Title  IX  regula- 
tion, we  believe  thijt  any  such  Congressional  judgment  might  be  challerigeu  in 
th9  ronrts  by  a  pArty  supporting  the  position  in  the  Title  IX  regulation  as 
traussmltted.  Further,  the  Department  would  be  on  untenable  legal  grounds  if 
it  were  to  accede  to  the  views  of  Congress  expressed  In  a  concurrent  resolution 
Qn  a  matter  which  wd  believe  most  be  covered  under  the  present  statute. 

Indeed,  some  of  the  most  sensitive  matters  in  thq  Title  IX  regulation  relate 
to  positions  which  we  believe  are  rerfuired  by  the  Title  IX  statute  and  whieli 
would^  therefore,  not  be  susceptible  to  alteration  by  concurrent  resolution.  In 
short,  while  we  can  conceive  of  reasonable  dlfTerences  as  to  policy  alternatives 
to  be  followed,  and  while  we  believe  that  far  greater  specificity  in  the  statute 
would  have  been  desirable,  we  tliink  that  nothing  but  confusion  and  delay  in 
meeting  the  legitimate  expectations  of  millions  of  citizens  can  be  engendered 
by  an  attempt  of  the  Congress  to  perform  its  proper  legislative  function  through 


a  concurrent  resoIuUon  rather  tlmn  the  constitutional  procedure 'for  enacUng 

^'^vTX.  of  course,  review  any  proposed  legislatiye  ^^""f f  «,^°7^'-'^4*„",„^?on 
greSS,  ajid  proride  our  comments,  and  will  amend  the  final  a\tl6j^-  regulafion 
arnet'cssary  In  accordance  with  any  such  changes  enacted  into  law  by  the  pro- 
cedures prescribed  In  the  Constitution  for  such  enactments.  , 

Sincerely,  C^spab  W.  Weinbebqeb, 

SccretafTf,    < ' 

*  /  CoNORKSSOFTnEUN'lTED.STATKS, 

IIOUSB  OF  ItEPRESF.NTATIVES, 

Washinfiion,D.C.,JmelO,J975. 

Hon. Caspar Weinbergek,  ,      ,.       ji,7„  „ 

S^efrctarv,  Department  of  Health,  Educalion^and.  Welfare, 
T,Vamnffton,D.O.  '        ^  ,    ,      ,  ,  „ 

Dea-b  Mr.  SF-CKKrAKY:  This  is  to  confirm  the  invitation  te  eplioncd  to  the 
Department  by  the  Subcommittee,  requesting  that  you  or  a'  meml»>r  of  J^iir  staff 
apTar  on  June  SOUi  at  9 :30  a.m.  in  Itoom  2173  Bayburu  House  Ofliee  «ui  d  ng  to 
before  the  Subcommittee  regarding  the  regulations  promulgated  by  th_e 
De  wrtmeiit.  and  submitted  by  you  to  the  Speaker  by  your  letter  of  June  4, 19  .. 
I  am  al.so  conUrming  thp  urjUcrstandins  set  forth  in  the  second  paragraph  of  that 
letter  tl?at  hose  hearings  are  being  held  in  accordance  ^vitU  the  procedure  set 
forth  by  aw  in  Section  ■llnd)^of  the  General  Education  Provisions  Act. 

I  m %.tt-ir  "of  course  of  the  reservatiuiis  the  Department  feels  with  rpgard  to 
Se^U  m  tSUd)  and  U  e  procedure  set  forth  by  that  provision  of  law.  Those  objec- 
tions Imve  been  s  a  ed  lU  every  letter  of  submission  the  IX  partnujiit  Has  sent  to  the 
Concress  whe  ever  regulations  have  been  issiled  sul..scqUQnt  to  Augus  21,  lOT-l. 
St^S  ^  tcr  of  June  4  expresses  those  re-servi^tlons  in  a  more  explicit.fashion. 
aild  as"  utlior  of  the  statutory  provision  involved,  it  may  well  b'o  approprmte  for 

"'l^rrSferyrr^etTer  seems  to  e.i,ress  a  concern  that      Congress  .-ill 
«se  Hie  Section  431(d)  procedure  in  an  eff.-rt  to  "defer  the  effectiveness  of  reg- 
;  atlons  whiel,  are  withi.Uhe  statutory  aiUiiority  the  Congress  conforml  upon  the 
Deifartmcttt  wheTMt  enacted  Title  IX. -That  concern  should  be  alleviated  by  a 
J^adiSsect  on  431(d).  Under  the  procedure  establislied  therci^.  we  nifty  only 
ievlew  the  regulations  to  determine  if  tliey  are  consistent  with  tiie  aw  frt.ni  which 
nferJer  ve  all  of  licir  authority.  And  we  may  only  return  tii.;iii  if  thoy  are  ijon- 
Slstei  t  with  ^^^^  law.  Section  431(d)  affords  no  alternative  to  the  exercise 
onhflegisla  ive  function  of  the  Congress.  It  merely  .«eeks  to  guard  against  the 
?euSation  whVcli  the  reguiation-writing  process  always  presents  to  the  agencies 
to  seek  to  sliarejn  that  legislative  function. 

Obvioiislvr  there  may  be  differences  of  opinion  between  the  agency  and  the 
Congre4  as  to  «imt  tlfe  Congress  intended  when  it  wrote  the  law  And  as  yQu 
ha  •ffrenuently  niade  dear,  there  is  ample  room  for  difterence  of  op;,iioa  betwecMi 
he  aS  and  the  Congress  as  to  what  the  C.ngress  BhouU  have  «lone  when  it 
wrote  flVemw.  But  the  law.  as<\vritton,  is  the  law  a.s  It  appli-s,  whotht-r  or  not  any 
of  us  iiuli  id  lidly.  happens  to  like  it.  And  if  youjire  not  sure  what  the  Congress 
meant  the  O-ngrcss'  own  opinion  as  to  its  intention  when  it  enacted  the  law 
™.ould  be  definitive.  If  I  want  to  know  what  an  Kxoeutive  'f  ""''^^^^^^^^^^^^^ 

-.-;av3  something,  I  will  accept  his  explanation.  Section  131(d)  gnes  the  Congress 
an  opportunity  to  let  you  know    you  ha\e  interpreted  its  intentions  correctly.  It 

'"slould  uJna"oyo";"fear  arise,  and  the  Congress  finds  that  it  intended  some-  • 
th  UK  ot lier  than  what  you  believe  It  intended,  I  would  not  t  iink-you  would  be  on 
"untenable  legal  grounds"  in  doing  what  the  Congress  spys  to  do.  In  fact,  I  tliink 
^  you  iniglit  find  vourself  on  the  soundest  legal  groimds  the  Executive  Branch  has 
bcenonlnnmnyyearsbyfollowingtliatsinipleproccdure. 

If  anv  of  u.s  In  the  Congress  believe  the  law  should  he  changed,  we.wonld  of 
CO  in"  proceed  to  iutrodnce-legisiatlon.  coiisiaer  it  through  the  prpcec  nres  pre- 
scribed  in  the  Constitution,  listen  to  whatever  comments  .Vou  or  other  interested 
parties  wished  to  offer,  and  change  the  law.  But,  as  I  point  out  that  is  not  what 
we  are  doing  here.  We  are  not  considering  the  law.  We  are  looking  at  regulations. 
Very  truly  /ours,  ^^^^^^  ^  chairvian. 
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[Krom  Ft'tlcraH  Register,  J^nne  4,  1075] 

TITLE  45— PriiLIC  AVELFARIC  .  * 

StUriTLE   .t— DeiuRTMRN^    Of   IILAITII,    EbLCATIU.N,    AM»    AVtLFAUE,  Gr-XERAI. 

Admimstkahon 

pAitT  >vtic— ^oNI>^scKI^^NATIuN  on  ritF.  «At>is  oi  sj-x  I^'  k»i  cation  prouuams 

A.ND  ACTltUlIhS  hhttlVl.Nu  uR  IiL.NhH»l.\u  kiiOM  ^KDtUAL  H.Na.NcIAL  AbJ>iy  TAiNCK 


On  June '20.  1071  the  Office  for  Ciul  Ri^jhts  of  tlu-  Ot-partnient  of  Ilpalth, 
EdiKatlpu,  ami  Wilfaie  gu\e  nutice  oi:  pn>iA/,>ed  iuifni<Ua«^  to  rhu  ufft'U  tliat  it 
hit  mil  (I  to  aiKI  Pa  it  so  to  tliu  Deliaitmwital  ri*^'uUait»ji  to  ufffettiare  title  JX  of 
rh(»  Ed.ncjUiou  Ajuent!mt-uti?  of  1072  U*0  U.«.C.  M-etio^f.s  lO.Si  ut  seq.).  iwcept  iiuc- 
tious  mi  ami  000  tlu-rfof  (20  IT.Sj.C.  10>{  au.l  lG,SO>,/\  itii  u-garJ  to  BViU'ral  rnian- 
cial  a-MKtam*'  iulaaai.-leiia  by  tla-  Dfiwitmfnt  loO  FR  TitU?  IX  pro- 

\iik'>  tlat  *  No  IH•r^v^h  in  the  UiiUed  .Statt-s  i?liall  on  tUe  Im.sifi  of  .sfx,  be  exc-lmled 
fmm  imrtitipatiun  m,  U-  iKnied  the  buuliLs  uf,  or  be  bubjtciod  to  (li>crimumtioir 
,  nmhf  .111}  t'llucation  pru^'ram  or  aclhUj  rc\ti\Uig  Ft'deral  limuidal  a.sbiistante.'* 
\\ith  certain  exceptions.  Title  IX  is  bimilar  to  title  VI  of  the  ChU  Rijriith  Aet  of 
IIMIJ  {  r.S  r.  2000(1  et  .seq.)  except  tliat  title  IX  applie.s  U»  iliscriuiinatiop  based 
on  .\»  la  Ihiiiti-il  to  education  programs  and  aetivhu-b.  nm\  includes  emplo.viueiit. 
Title  IX  i.^  alM^  similar  tii,  but  independent  oi,  sections  7UUA  and  bl5  of  thoViitdic 
Ilealtli  St  I-vke  Act  w  hich.  In  effect,  proscribe  ili>»  i  iininatum  on  I  lie  basis  i»f  sex  in 
adndssit/ns  to  tcrlainlieakh  training  prt>i;ramsi  <-iJ  L.fcj.C.  205h-0  anil  42  r.S.O 
20sb*2). 

2    «  »  ' 

Tntrrested  persons  were  given  Until  Ot  ti>!ier  15, 1074,  in  \\  bieh  to  snbmit  written 
CQmmeut*>,  siiggestions,       objettions  it^anUnK  iU-  pmju.sed  re:;nhition.  The' 
T^eparji uu  nt  reiehed  o\i  r  0700  loauiients.  7»u.j;;e-tions  or  objections  and,  after  eon- 
sideratbm  of  all  rele\aiit  nmtti  r  presented  b>  iatertst^il  persons,  tlie  regnlation-as 
proposed  is  Jiectbv  adopted,  sidt.kit  to  ^.lianges  as  rejected  iu*i  ein. 


EFFECTIVE  DATK 

'This  regnlalion  has  been  signitV  ti  the  Secretary  of  ITealtii,  Education,  and 
Welfare  and  appivAed  by  the  Presideiit.  It  will  ie  transmitted  Ut  Congress  par- 
simnt  to  ^eetion  431(d)  fl)  of  the  General  Edutation  Pr».Visuais  Act.  a^*  amended 
h\  ^eetlon  .'00(a)  t  J)  uf  the  Eilueatit»h  Aniendntents  of  1074  tPub.  L.  03~3Mi,  SS 
Star,  r>07;.  The  regnlation  will  become  effective  on  Jidy  21, 1075. 

Sl'MMAUY  OF  REGl*LATIO.N*S 


S*ubimrt  A  of  this  Krgubitinn  (;SS^?.l  thnrtiffh  50.0)  Inrlmle«?  deOniflnns  and 
pro\isi,.ns  c<jnrernliii; .  n^aHlial  and  afl:rmatl\e  actions,  .<elf-€'\aination,  required 
assurariies.  di->t'minatiH(B  of  infurmaiion  politie.s  a.Md  otiter  jreneral  mutters 
,  relaN  d  to  dlM  riinin.Jb  u  on  the  b.^sis  of  sex.  Thf  .Snhpart  also  explain.s  the  effect 
Of  state  and  loeal  hwvs  ami  other  re<juirem()nts. 

5  '  . 

Snbpart  B  f^^  .^^Oll  throncch  SCKi  ileM'nIies  the  educational  institution.*?  and 
Other  rntirie'^.  whether  puMie  or  pn\ate,  whkh  are  eo\en'd  in  wliole  or  in  part 
b.v  the  regnlatlun.  If  aNo  ha  lude^  exemptitm.s  as  to  the  mkuifSsIons  ])raetlce^  of 
eertalu  idiUMtkiual  In^titiiuons  and  an  e\emptltju  as  to  tlm  meud>er:jhlp  prae- 
tjpes  of  vnuni  frntortdtli-sand  sororltb'v,  the  P.c»v  Scouts.  Otrl  S'onts.  ('amr>  Fire 
GirN',  Y  \V.(\A..  Y.M  f \A..  and  certain  \olimtar.v  jouth  8er\iee  organixatious- 
Thh  Subi  art  detlne^  'Mdml^>i..ns"  and  dest  ribes  certain  edueational.lnstitution.s"" 
whhh  ar*'  i  U^:lh\o  tu  Md>nat  transition  plan*,  designed  to  concert  their  single-sex 
admits*'  ns  prwes^rs  to  non  di.M  riniiiialtirj  jinn-e^-es  o\er  a  ?KUed  period  of  ti?ne 
not  to  exceed  seven  >etirs  fnan  tlu'  date  of  enaetUient  of  tule  IX  (i.e.,  bv  June  24^ 


mc  .1 0 
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tlonert  youtli  orgnnizaUons  Nvns  inserted  into  tmei-v  uy  gov; 
bignerf  by  the  President  oru  December  31,  Ui-i. 


subpart  C  (J§  S0.21  throug..  f  f  > r:<^jr.rnr^^^^^^^^ 
bltions  with  roSiK.ft  to        f^!'"'''^/;^"  .-^^^^  students, 
admission  preferences.  Ineludlng  '•ea"lrements  f f^^^^^^  „„,1  fiiiDloy'inent 


fc>ul>j^rrt  C. 
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subpart  D  (S5  86.31  through  86.42|  sel.  ^-T^^.-^:^^^^^^^^ 
prohibite<l  dis<jrh..iM..t  on      «f     "'^^^.^^^  the  basis  of  sox 

occuimtlonal  qunliHt'ntion.  ^ 

o  »  o  f  v-r^V7n  c;t»t^  forth  the  inh^rhn  procedures  which  will  govern  the 
pvoeodures  uu^ior  title  VI  of  the  avil  lights  Act  of  IJW. 

SCOPE  OF  APPLICATIOX 

(Stli  Clr.  termination  or  refnsal  to  grant  or  con- 

Title  IX  requires  In  20  U.b.O.  |.*^-;"T/ffs  effect  to  the  particulnr  e<lucation 
,i„„o  or  tt  the,.oof     uM  cl  «oS|.r.ance  has  been  found."  The 

program  or  acri\It5  or  pare  J"*^*  Jy\"* 'V,.  oonsi^^tunt  with  t  le  nterpretn- 

Intcrpretntion  of  this  provision  ^'K^]^^^^  Act  of  1004  (-12 

(loilof  Mmllnr  V''"^''*"^  nil  nnn^^^^^  or  part  thereof 

TfCin  '>nftn<ui'k  Therefore,  nn  education  piograin  or  a^/»\»V  i  iv«  i^i.^  rm- . 
U.b.C.  ^       flnMucinl  a<:<^ls!ance  administered  by  the  De- < 

.IScallTrXtrtlS  VI.  Which  holds  thnt  Federal 


lie 


10         .         J   .  _ 

fumN-  may  be  teriiJnateU  ifntlei-  title  VI  up(m  a  finding  that  they  *'are  infected  by 
a  dUnimnatory  enwronniont  *  Board  of  PuUlc  Instruction  of  Taylor  Ooun 
ty.  Florida  v.  Finch,  414  h\  2d  1068, 1078-70  (5th  Cir.  1960) . 

°tx'^^  tlftailed  discussion  of  \arious  sections  in  each  of  the  Subparts  of  the 
title  IX  regulation  is  set  forth  in  the  following  paragraphs.  In  certain  cases, 
major  issues  and  the  rwison^s  for  fim  finoi  u»wri«^rr^   ^  •  ' 


SUBPART  A— CHANGES' 
13'^ 


Section  80.1— Jhe  statement  of  purpose  is  amended  by  adding  the  words 
whether  or  nof  ^uh  prugn.r.i      a.Jivit>  is  offered  or  sponsored  by  an  ediica- 
tronal  m.^titution  as  delhied  in  this  part/*- 


14 


Paragniph  8(»2fa)-rhe  definitioft  of  -title  IX"  a<^  use<l  in  the  re^rulation  is 
am^-nded  hy  add  ng  "except  §^004  and  OOG  thereof."  Ihe  U.y.  Code  cUaUou  has 
been  appropuately  amen()ed  to  relleet  this  change. 

15  "  ^ 

t.  defmition  of  Nocal  education  agency"  is  amended  to 

Include  the  ir^llowing  parenthetical  abbre\iation : 

#  ic 

^.^^'pl71  ^^^;nH'dIal  and  aflirmatiwv  action  and  self-evaluation.  Paragraph 
(a )  of  thl.s  section  is  amended  to  reu^HrsToHows:  ^    ,  01^ 

U  rhe  Director  linds  tlmt  a  recipient  lias  dlfceriniinated  against  persons  on  the 
T.'^^lnly^^V^^      education  program  or  actiMt>,  such  recipient  shall  take  sueh 
divcH,,,n,.a^^^^^^    "'^       Dirtctor  deenib  neee^i^ary  tO  overcome  the  effects  oC  such 
^    sc.,nmMon.  ,     ^  ^ 

'    Paragraph  (b)  of  this  section  is  antendt-d  bv  adtlincr  tlio  .«jpi»fon/>o  "NoMiing 
herein  vhall  be  iaten^reted  to  alter  itny  a«irniAti\e  action  obligations  which  a- 

•  recipient  may  have  under  E.vecntive  Order  112-iG.'* 

In  addition,  luiragrfiphs  (c)  and  (d)  Of  this  section  have  iKjen  added.  Para- 
giitph  (c)  requins  n-c ipimts  within  a  >ear  of  the  effective  (iate  of  the  jregulation 
ov;^!uate  their  poluie-^  and  practices  and  the  effects  thereof  m  terms  of  the  re- 
quirements of  the  ngulation,  to  modif>  an>  of  these  policies4ind  practices  which 
do  Tiof  or  may  not  meet  the  reMuiremcnts  of  the  regulation,  and  to  take  appropri- 
ate remedial  actif-n  to  eliminate  the  effeet.s  of  any-diKrimlnahon  which  resulted 
or  may  have  resulted  fjcoia  adherence  to  them.  Paragraph  (d;  requires  that  the 
recipient  maintain  fur  at  least  three  years  from  completion  of  the  evaluation 
made  pursuant  to  para;jraph  (c)  a  deVeription  of  any  modifications  made  and 
any  remedial  actions  taken  pursuant  to  paragraph  (c?. 

'       18  . 

5;pefIon  4 (a)  -The  general  description  of  a.ssurance«  required  Is  amended  to 
add  the  following:  $ 

An  as.siirance  of  compliance  with  this  Part  shall  not  be  saitsfactorv  to  the 
Dlreofor  if  the  applicant  or  recipient  to  whom  .^uch  assurance  applies  falls  to  com- 
fit 0/  whatever  remedial  action  is  necessary  in  accordance  with 
g  M5  3fa»  to  eliminate  existing  discrimination  on  the  basis  of  sex  or  to  eliminate 
the  effects  of  past  discrimination  whether  occurring  prior  or  subsequent  to  the 
3UbmlssIon  to  the  Director  of  such  assurance, 

ID 

Parngraph  80,0 (a)— The  paragraph  concerning  the  effect  of  this  regulation 
on  other  FedeAil  provisiuns  is  amended  to  add  the  words  "and  do  not  alter"  im- 
mediately prior  to  the  word  "obligations"  in  the  proposed  regulation. 
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20 


Section  S6.S— The  .section  cuncerniiii;  cU-j>ignation  of  a  respous^lble  euiployoojs 
amended  as  follows, :  The  suction  ui,  it  apiH-arvd  ni  tlie  proposed  regulatioii  is  re- 
dejJignated  as  paragrapli  6;.bUU  and  is  anicmled  by  adding,  at  the  eud  of  the  sec- 
tion 8*5  »t  a'tp'-rt'-ed  in  Hu>  nn-noMMl  iM-»iljiti.m.  tlief.scntence :  *-The  reciDient  shall 
notify^all  its  students  and  eiuploveefc,  of  tiie  name,  omcc  address  <ind  telei)hon9 
number  of  the  cmplovce-or  umplu.vcu;*  upiM>intua  pursuant  to  this  paragraph.  A 
second  paragraph  designated  paragraph        b)  is  added  to  read : 

(b)  Complaint  procedure  of  reotpiutt.  A  recipient  siiall  adopt  an$l  pubiisu 
grievance  procedurcj,  providing  for  pnmtpt  and  enoltdhJe  ro^oluf ion  of  ^tudenj: 
a^id  employee  compiaints  aiiegiqg  any  alUoh  which  would  be  prohibited  oy  this 
Part/      '  .  ,  ' 

21 

Jiection  SCO— The  section  on  di.s.serainatiun  of  policy  has  been  amended  as  fol- 
lows: Subparagraph  60.D(U)  ,1>  ».:.-^::,ivd  by  adding  the  uor,ds  ;;ynd  parents  of 
uiementari  and  secondary  students"  folijwiiig  the  word  "rttud<nts,  and  bj  aaaing 
the  words  -and  aii  unions  ur  yndt^ssiuiial  «^rgan:zati<>ns  holding  collective  baR 
gaining  or  professional  agreements  '  bef.>ie  tlie 'words  '  v.ith  the  recipient. 

A>'ALYS!S  ,  * 


Although  a  number  of  changes  wer^  made  in  Subjmrt  A.  most. of  these  yihangt^ 
niav  be  viewed  as  L)anftc«tionj>'  rather  thau  4s  suU-taiitive^aUera.tiun^.  Ono^sulj- 
staiitive  change  was  uiado  in  §  S6.3  wluuu  two  nvAV-^pai-agraph^  concerning  self- 
e\aiuation  imve  been  added,  liie  i>ei.retar.\  beli(i\eS'that  man.\  of  the, di.scnniirfa- 
toiy  poiicios  and  prnctites  now  adht/ed  (T»  coiiUni>e  largely*"  beeauso  jite  institu- 
tions responsible  for  then/* are  unaware  0/  their  existence.  Aee.>r<lingly,  the  Secre- 
tary iieiievcs  that  th^  reiiuiremunt  that.rcUinents  umdnct  an  initial  innuiry  into 
their  aettyties  wiil  enable  tiieui  lo  identify  'and  to  eliminate  much  discrimina- 
tion without  tlie  intrusion  of  Uie  Jj'ederal  go\  eminent.  In  addition,  where  a  com- 
pliance revi«w  reveals  noneoinpluince,  the  Uepartmcnt  will  be  able  to  taK»'  Into 
account  in  determining  neeessary- correcti\c  action  to  be  taken  by  a  recipient. the 
aofions  aln»ady  being  taken  l*.\  the- reUpient  to  further^^ual  upporttiUity  and  to 
at'ht^ve  tuil  compiinuce  ^\itii  title  IX  and  thy  regulation  pursuant»to  their  self- 
evaluation.  .  ^  «    .  \  i.,  • 

An  additional  substantive  change  was  made  In  §  8C.8  where  the  regulation  now 
requires  recipients  to  establish  grl^\am.e1>roeeaures  (§8G.8(b)).  The  Secretary 
beiie\es  that  the  esiabUshnieiit  of  grievance  procedures  by  recipients  Will  facili- 
tate compliance  and  prompt  correction  of  complaints  with  resort' to  Federal  in- 
volvement. *.  i.  1 

The  regulation  leavej?  up  to  the  recipient  the  choice  of  ha\ing  one  central 
^rie\aneo  procedure  or  of  establishing  individual  procedur^.s^'on  different  cam- 
puses if  that  is  appropriate,   ,  *  >  *  > 

Other  than  as  noted  above,  the  content  of  Subpart  A  rQmalns^ substantively 
close  to  that  in  th<Lprui>osed  rule.  ^  &C.2  iji  especially  Important  since  It  provides 
definitions  awdieaWe  throughout  the  reguia^tlon.  Of jpartii-iilarnute  U  §  %,-(o) 
which  i)rovides  tliat  whdre  an  cHlucational  institution  is  composed  of  u*i-rt  than 
one  school,  departmen|;  or  eoHege,  adndssion  to  which  Is  fndependent  of  admis- 
sion to  any  other  component,  enuh  such  school,  departuicnt  or  college  i6  considered 
as  a  separate  unit  for  the  purpu>es  of  determining  whether  its  admissions  are 
coven»d  by  tlie  regulation.  Thus,  If  a  private  institution  is  composed  of  an  under- 
graduate and  a  graduate  colicge,  admissions  to  the  undergradua'te  college  are 
exempt  (see  discussion  under  Subpart  B  below),  but  admissions  to  the  graduate 
school  are  not.  ' 

"     '  24 

.  Pgrngrnph  8C.3(n)  miulrcs  renicdlnl  action  tin  overcome  the  effects  of  previous 
(lisfrliiiUiatloii  Im.sed  uii  sex  wiiluli  Iin.-)  betn  found  or  ideiitilied  in  a  Federally 
nssisted  ediicatlon  jirosram  or-acti\iti.\.  Boinudial  aLtioii  piifsuant  to  paraprapli 
&G.3(aj  is  restricted  to  tliote  afeus  of  a  ruciplenfa  edULdtlon  prograili  or  activity 


x. 


* 


'  •    ."  .    12  ^ 

^  *  * 

\\hlUi  are  no(f  uxeiui>t  {nnv.  toutfa^P.  Paragrapli  86.3U>)  permits,  but  does  not 
require,  aairinatlve  cfloru  to  ovunuuiu  tite  uft'ectb  uf  cuiulitiuns  which  have  re- 
Milti'd  in  limited  participaUiai  in  ail  or  )>art  uf  a  rucipiunt  ^  eilucatiun  program  ur. 
activity  by  members  of  either  se/..  Murto\tr,  the  alRrmatiNo  efforts  ruferted  to 
In  paragraph  SC.S^b)  dji>  nwt  alter  any  obli^tatluns  \\\nd\  a  recipient  may  have  as 
a  Federal  contractor  pursuant  to  Executive  Order  1124G. 


Seithm  80.4^,  ruiiuires  each  recipient  uf  Federal  flnaneial  ahsihtance  tu  .submit 
tu  tl^  Director  an  a^^uraAi.e  that  each  uf  Iti^  edueatiun  pr^grami>  and  activities 
receiving  or  beiieHtlng  ffum  Mich  a.-sc^lbtance  v\ill  be  aduiinKstercd  In  cuinplianee 
with  the  regulation.  Such  an  a«.surance  uill  be  cun.sUlered  uii{^ati>i!aetory  if.  at 
an>  time  after  ft  given,  the  recipient  fails  tu  take  any  remedial  action  fuuiid 
noces<Jary  to  correct  discrimination  ur  the  effects  thereof. 

SUBPART  B— CHANGES  « 
26 

Section  SQ,^2  is  amended  as  follows : 

Paragraph  SG.lj^b>  cua<,eriiiiig  the  claiuilng  uf  an  e.\einptl;>n  based  un  religion 
is  amended  to  read : 

{of  'Ku:cmi)tion,  An  edueatiunal  Inhtitutjun  which  wishes  to  ilaim  the  exemption 
M't  forth  In  paragrai^h  ia>  uf  thi^  ^eetiun  4>hall  do  i>o  l^y  submitting  in  writing 
tu*the  Directur  a  .statenient  by  the  highest  ranking  uflfielai  of  the  institution, 
hlentifying  the  pruvl^iuns  uf  thid  Part  which  eundivt  with  a  ^^pecinc  tenet  of  the 
religious  organization.    -  ,       ^.  tf-  . 

27  '  V 

{Sections  SO.U  thnnigh  hCM  are  redesignated  as  §  §  80.15  thruugh  SC.17.  A  new 
§  80 J  i  U  added  dealing  uitli  nicnibef.-jhip  practice^  itt  i^ucial  fraternities  and 
faorurlHes,  YMCA,  yWCA,  Girl  Scouts,  I5oy  JScuut.%  Camp  Fire  Girls  and  certain 
\uluntar>  youth  urgani^atiuns.  A  new  paragraph  60.15 (a),  reflecting  the  specific 
langi'nrge  uf  subparagraph  901  (a >  i2>  uC  the  btatnte,  ks  added  >pec!f>ing  that  the 
re^uiatU'n  due;:^  not  apply  to  the  admlsAiua::^  practices  of  edueatiunal  institutiuus 
{»riur  to  June  2i,  1073^  which  is  uae  >ear  frum  the  date  uf  enactment  of  title  IX. 

ANALYSIS 


Three  changes  were  nmde  in  Subpart  H  uf  rthlctf  twu  might  be  consiilercd  sub- 
.stanti\e.  llu'  procedure  for  uliUiiinag  aii  CAeml^tlon  frum  the  coverage  uf  title 
IX  because  uf  conflict  bet^veen  tlte  ^tatutor.v  retjuiremcntft  and  the  rellgiuus  tenet^i 
of  a  recipient  or  lUi  coutrulluig  organi/atiuii  ha\e  been  mudlfled  and  Mmpllfled. 
An  educational  lii^^titutiun  now  need  unl>  noljiaita  statement  b>.its  highest  rank- 
Jug  official  identifying  the  ijro\i^ion.s  of  the  regulation  whiijh  conflict  with  the 
teueuuf  the  religious urganUatron  involved.  Xlic  mui^t  notable  .>ubi>tautlvc  change 
tu  Subpart  B,  laiv\e\er,  k>  liie  aildition  of  if  new  §80,14  whieh  e^^ontiall.v  Incurpo- 
rnitcs  ihe  proVi.^uiLs  of  the  recently  Cnarted  'Bajh  Amendment"  to  title  IX.  The 
amendment^- whkh  »^fuund  at  §3  of  Pub.  03  508,  i-xouipts  from  the  require- 
ment.s  of  title  IX  and,  hence,  of  this  rtgulatiun,  the  member.sliii*  policies  and 
pra»  e^  uf  tcrtaiu  t^rgaiuj'.jitlons  which,  thungh  educational  in  nature  or  assk^ted 
*  by  an  educatiun  in&titiition,  ha\e  traditionaily  rehtricted  their  mc»mbei>hip  to 
members  of  one  ^ex.  It  ks  unpurtant  to  note  that,  with  re.^pect  to  fraternal  organ!- 
s;ation.s.  both  ihe  auienuient  and  the  regulatiun  limit  their  exemption  to  fraterni- 
ties ami  »<orontit*a  a  wocial  nature.  Thus,  inemberslilp  policies  of  business  and 
otlier  x»rofe> .clonal  fratennues  and  .soronUes  may  l*e  subject  to  coverage  either 
If  they  themselves  receive  federal  finan»^uU  a.'^'sk-^tance  in  connccti«m  with  ajj  edu- 
cation progiam  f>r  aeti\i(y  of  if  they  fall  witluu  the  ambit  of  .subparagraph  8G.31 
(b)l7>  under  whiih  reiipients  are  pr.>liU>ited  from  providing  significant  as.si^t- 
ance  to  agencies,  organisations  or  per.sons  wUch  dldcriininate  on  the  basia  of  sex. 


Arjart  from  the  changes  noted  Immediatid.v  above.  Subpart  B  remains  substan- 
tively tlie  same  as  it  appeared  in  tiie  propt^sed  regulation.  Section  .sd.l2  provides 
thttt  the  regulation  does  not  apply  to  rtiigioUslv  controlled  ln*titutions  to  the 
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extent  that  such  appllciitlo,,  w..uia  be  hfconsl^ent  with  tho  '"•'"S'OMS  f  s  of 
the  controlling  orgninzation.  Swti.-n  80.13  of  the  ri'guli.twn  provules  "1} 
DubUraTd  private  ^ilit^  schools  wliich  are  recipients  of  Federai  llnanclal 
a^iluince;  fvhetl^er  secmidary  oc  post.econdary.^ji.re  exempt  from  coverage. 
Kmher  ?he  statute  uor  the  .ciul.tioa  applic.  tcplted  States  m  itary  and  mer^ 
chant-  u,jfrine  academies  blftce  the-sc  scjiools  atfe  Federal  entities  rather,  than 
recinieutsof  Federal  assistance.  . 

The  statute  covers  admissions'  in  only  certain  Institutions:  vocatfoual,  profos- 
sioual  graduate,  and  public  undergraduate  in.stitntioni.  except  suen  oi  tiu,- 
fauer  as  fromiheir  fouLllug  have  been  traditionally  and  continually  f>»g^,;«^^ 
The  admission^  pplicfes  of  private  undergraduate  i»stlt"tions.are  exempt.^ 
the  statute  and  iBO.lo,  the  admissions  requirements  do  not  apply,  lu  gi'l'^"''- 
mlmlsXs  to  public  or  private  preschool,  elementary  and  secondary  scliools. 
BeSuse  L  stl^tutc  mandate?  such  coverage  as  to  Vocational' schools,  l;o^yeve^., 
a(ffflon  to  public  or  private  vocational  schuol.s.  whether  at       JU'-lo--  f 
school,  high  school  or  post-secondary  level,  s  covered  by  Iin';iS'-||^'  '  ^''{.•^'"^^> 
and  nrtist  be  nondiscriminatory.  With  re,spcct  to  coverage  oi  ft<lnii>sl  ns  o  in 
stltutions  of  professional  and  vocational  edueation.  the  becretar.   1  as  inter- 
preted the  statute' as  excluding  admissions  coverage  of  professionul  »>  <1  vocar 
tioi  al  programs  offered  at  prl;.ate  undergraduate  schools.  Thus.  «<!>«  s.s'on 
to  programs  leading  to  a  first  degree  In  f:eldi,'  such  as  ''^^"cWng.  w.g.uoonng  and 
architecture  at  such  private  colleges  will  be  exeippt  under  paragraph  fP^W- 
Tu  imber  of  winnients  were  received  urging  th^ Secretary  to  ,<^!'»"S" '"4 ; 
pretatlon  of  the  statute  in  tlds  area.  Kven  aftJr  «:f»-'^es.lng  he  iJe  a  n.^^ 
pUtloii  on  tills  issue,  the  Secretary  believes  tl.at  Congress  fj<>      ,  «< ''l''^^, "'^ 
overlai) -between  the  term  "profe.'isioiial"  and  the  tcfm  "undergraduate.  .  riius, 
uirsewtary  remains  convinced  that,  while  that  section  of  the  statute  pertainlifg 

radnSns  might  be  read  as  inclu.ltng  professional  degrees  x^hereyer  they  are 
offereTTl rsta  .to  can  also  he  read  as  stating  that  admission,  lo  private  .mder- 
"raduate  schools  were  to  be  totally  exempt.  Jhe  exemption  in  paragraph  WU5(d> 
io  ad„ilsl\«^  public  traditionally  i.nd  contlmially  «'»S>';-««i  Jl^'^^S^X^^ 
institutions  will  affect  onlv.  a  few  institutions,  riiltewlse-.  §  ?0,16  of  tlie  regulation, 
c<^ucSn^  hy  .ingle-sex,  institutions  whose  -adpisslons  «'.^';[.^< 

bv  the  statiito  into  institutions  wllh  uondUcrJmlm.tory  admissions  praotic*--,  will 
affect  relatively  few  Institutions.  •  \ 


SUDPART  C— CnANGES'*^ 
31  ! 


<:o.»Mnn  Krv>l— 5?iil>Dafai:rjipIi-SG.2lfb)«2)  is  ameiuloa  to  iiicUulo  tho  words 
•  Jul  alterm^^^^  t^TXirin  which  do  not  have  sueh  a  ,Misprol>ortlo^atelv 
a^e^se  S  arJ  ^  to  be  iur:;vailable-  foUowh.^  the  l  n1„  miT^ 
pwiml  in  theiiroposed  rwilation.  That  section  is  further  aiiH^hded  b>  omittlns 
jlie  w<»rd.s  ••sii(\e>^fuUu;^iii)letb.m  of  and  j;iserting  the  words  "suqe^s  in. 


32 


Subpurasraphij  SC.21(c)  (2^  and  (3)  are  amended  by  deleting  J^"ls  ''nils, 
carrragc.  abortion"  and  inserting  in  lieu  thereof  the  words  "teriulnatUm  oI  preg- 
nancy."     '  ^  ;  / 

Subparasnndi  S0.21  (c)  ( ins'an\t>naKl  by  deleting  the  tefin  ^^Ms."^ 


34 


'    SK-tionS0<23—Para??raph80,23(a)  is  amended  to  r«id  as  folh^^^^^ 
.         Wiw  A  teclpient  t<> which  this  Subpar  a  p  les 

^hall  not,dlscrimliiate  on  the  basis  of  sex  In  the  reernltmeiit 
mltnt^  ^red  d^     mav  ho  renyired  tu  undortal^e  additional  reerultnient  efforts 

/lor  r^lirsnant  to  ^vQ.IMa)  and  may  cIiooihj  to  under. 

-tnktrsuch-efforts-tis'nTlimiutive  ac'tlon  pufMiaiit  to  §SG.3(b). 


2*^  # 
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'JvMtlicr  uf  u*e  two  chaiitft'ii  hi  Sul»i>art  C  is  subsfaniive.  The  anienilnieiit  to 
Mil  faiuijrni'h  bi^21u>>  1.-)  cianiltA  a  pnaoij.le  whicii  i*ruuiktd  i?imie  toiiiCasion  m 
the  romments.  - 

Jiiith  that  cliaiii^c  and  iU*  re\ibi.>n  of  paragraph  sO.:33<a>  reflect  an  effort  to 
conform  the  iin>viriU*K.>  of  tht  itv^ulatii>u^  ii<?alin^;  with  btutlenta  ami  thost-  ural- 
ins  with  eniphiVee.N.  Ai>art  from  tht\>e  clianj^o,  tUe  MUistaiioc  ui  Suhpart  C  re* 
iualii^  uiiUhiii^td  aii<>  ^tiicfaiiv  p^c^tnl»e3  (Mibjftt  to  the  aiipruiniate  adiniij- 
'Xiiptliius)  re4Uiuiiii'i*U>  foi  liuiidibirinanatiun  ai  recruUment  andaiiniis- 

•  .^Um  if  i^tydcrts  to  fdu..utii*n  i/ro^junis  ami  acti\iUt^.  la  atldition  to  a  general 
jiruhiMtion  of  dii>cnniiaation  ui  jiaragraiiii  .^0.21  (a>,  tite  rt'ijuiatiou  dfhiiej;tc.s 
In  p,ua^;rapU  f^G,21<h>,  .^petilic  i^rohUation.s  ba^-^ed  on  sex  relating  to  hUch 
j*ra<.;i  cn  as  rankin.:  t»f  appUiai.(>.  appiicatu*ri  of  quotas,  and  administration 

^(^f  tc^(>  i>r  >elciti»»n  ».iiuri<i.  l  >v  of  to.^t.^  fi»r  aduiiksion  whiclt  are  .sliown  to  have 
«i  di^prt  portumati'lj  athtf^e  oflVrt  oji  lawnlitr.s  uf  one  :?e\  mu.st  iic  .>ho\\n  validity 
t  '  J  rt  ilit  t  -.uct i»  iutliu  eilti-  niioik  ia'ogiaui  or  activii v  in  question  and  alternative 
tt  <s  ur  ciiteria  which  do  uui  have  .nikIi  a  d4f>pn'j»ortionately  ad/ei^e  effect  mnst 
U  Aiuwn  tt>  he  unjivailalle  i Miiipara^iaph  M3.21ih)  (2> Further,  in  conhcctiiin 
wilh  thA>  i>rohihition,  ,USi).JJ  tif  the  re^nilation  forhid.s  a  recipient  from  giving 
pri i\n-heM  to  ai^jilhant.s  «*n  tlu  i*a^i>  uf  their  attendant.e  at  partlodar  institu- 
Vi^tU:*  if  Ihe  i#r(f**n  ute  n.suit.s  in  tii^criiaination  on  tiie  haNis  of  »sex.  SiKh  prefer- 

,  emt-^n.t^.v  he  i»(.f iiii-^Mhle  undtr  that  &ettiMn,  however,  ii*  the  granting:  institution 
ian^^how  Hiat  Uie  poi>l  i>f  apphuuit^  eligioio  fi*r  .>Uih  prefen*neei>  includes  roughly 
eqiilvahnt  numhtr.s  <»f  niale*-  and  females,  or  it  can  .show  that  the  total  numher 
of  ai»it.i*  anU  eii^ihh'  tv  lei'eivc  prefiTi^nt  e^  ii5  insignificant  in  coinijarh>iai  with 
its  t<»tal  apj^lic^int  iiool.  ^ 

nc 

Spt'*  in<i*liruhihiui*ns  in  Sohpart  C  al.-.u  forhid  appl,\Hi;;  rules  concerning  >!iicli 
ihait^f.N  ma^lUil  oi  pareiitai  ^tatu^  in  a  manner  v\hich  tliNcriminati'S  in  aduiii>- 
s^i^n>  un  the  lm>I>  of  ^ex  (>nhpaia»,iaph  iiG.-i(C)  (1).  Subparagraph  S0.2l(c)  (2) 
prohlhljiN  di-i  riminaUoii  i*ii  the  ha>i>  of  pregnancy  and  related  c»wulition>.  and 
.H  d*paragraiiii  >G.21  provides  that  recipients  >huii  treat  di.-»ahi lilies  related 

tit  -iith  eiaaUih»it>  in  the  >an»e  iiianher  ami  under  the  j^ame  policies  as  any  other 
t.-mporarv  disahilit.v  or  physical  condition  treated.  FmalUv,  in  adiUti«"  to 
Uio  pr>i\i.^h»n>  i>f  5  .sfl.i:.*^  dLM4is.««ed  aho\e,  a  nH;iplent  mav  nut,  under  paragraph 
»sa2ltih)»  reernit  prima ril,\'  or  e,\ihi>ivel>  at  instil ut ions  the  student  iiodies  of 
whhh  are  txchi^ivt  U  up  i#redonanantl,v  ?;iy^le-.«»ex  if  the  effect  of  i>iieli  recruit- 
ment efforts  is  to  discriminate  on'  the  basis  of  f?ex. 

*-  * 

SUBPART  D — CnANGES 


Setliiin  5»0.31,  CMaierniag  ediicalh#n  prujjiams  and  activities.  Is  amended  as 
fiillowN :  \ 

'  \ 

\^ 

5?ahparagraph  ?^G.3t  (h)  (G,^  is  amended  hy  adding  after  the  word  "hehailor*' 
the  Word  "sanction^.'*  ^ 

no 

«SnI.|iiira graph  SfiClHiKG)  I*!  amemhd  hy  adding  after  the  wurd  "appUcaiJt" 
the  uords  *'inehnli«g  eligihUity  for  in  state  fe*k  and  tuition/' 
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Snhparagraph  SO 31(h)  ("7)  Is  amended  to  read  as  follows: 
(hii7>  aid  or  iH'rrx**»Jtle  di>t  rimination  against  any  person  hy  providing? 
^^Ignlthant  assLNt.ince  tt»  any  autni.v.  »#rganization.  or  per>on  which  di>crljnl- 
natts  on  tho  ba.^Is  of  .ma  la  pro\hling  any  aid,  hunefit  or  service  to  8tudeut<s 
or  employees;  *  ^ 

*w  Para^iniph  (e)  U  redesignated  as  paragfaidi  (d)  and  a  new  paragraph  (c) 
is  In-Verted  to  reai\  ns  follows : 
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/ 


.15  "  . 

(0)   lxs-N/<.>!<?c  .ulmlnnlvr.d  hi/  n  r>'(ii>i'»t  chicnliowtl  in^litHfion  to  sUuW 

assist  in  the  admi.ustnit.on  of  .pholarM.ii.sai-ll.m-sl..iH,  or  «  f  f,       '^^^f^  .t^ 
lmh..rl  l>r  foroisii  op  (lomestlo  will>.  Uu.-W.  or  .Mimlnr  legal  instrument:-,  or 
V  Vets  .f  S  ana  ro>rri.  t..a  to  members  ef  one  sex,  wh.cL 

Je  .  e.unod  .,„„or.a!m.e.s  t-  >uu\y  al.roa.l  ami  whici>  are  awarded 

l„  .»u.l  -u>x  Who-  -A'  alr^ulj  niaff-KMtlatin;;  at  or  ^^\l<'  are  sradiratos  oi  tl  c 
re.ii.iei't'iii<!tiniti..n :  Pr<,r.,U,l.  a  r.riiiii-ni  I'lUieational  insliiution  which  adiliiu- 
f^or^*  a"si",V  in  :^  ...dnuni.tra.u,..  of  M.oh  -.oh.,lar>hi,w.  fellowship<._.  or  other 
awards  whh-h  are  re^trfct(!<l  to  inepii.ers  .u  oiic}  .-.  x  provides,  or  others  i-e  ni.aKes 
Sabie  r«"oaahle  oiMmrtuuiiie.  for  Mmilar  MndV-s  for  memh.  rs^of  the  other 
■M..-c.>:5iich  oinx.rtunitiu;,  may  i.i-  derived  from  eiiher  domestic  or  foreign  soiircto. 

apiiearin-  m  tiu*  -fcoiui  hii;      the  pr.irosrl  Rr^uLitiuu  ai.a  MibslUutmg  thore- 
li>r  the  \n*r<N  "assure  itself." 
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,  t 

Suhpara*i;rap!i  S0;5-i<c)  is  anieiulea  after  the  wnnl  'Ntudent^s-*  in  line  5  of 
fho  para;xraph  a.v  it  appean-d  iii  tae  proiKiv^d  re-uiation  t*.  r.-ad  f/*  ^;«"':^y;l; 
•Nhail  taKe  viu-ti"  reavunabie  aetiuii  as  ma.v  be  iuci'->ao  to  as>uve  U^elf  that  ^ncn 
hoiHhi;:  *  *  ♦  ,        ,        ,  .  • 

The  remaliider  of  the  paragyaph  i.^  unchaiiued. 

43  *^ 

VaraurapU  S0,31(fU  *s  rodesijinated  ns^         and  is  ^amended  further  h^ 
jldd*!;^  -ix  .subpara;;raphs  comaining  lahjSfaKe:  #  ' 

ta)  I>i*ovldinV  adjiHtmeiit  periods  ^^iih  re.pcct  to  clajcses  and  activities  in 

^*^Th)  AUm^^^^  o£,stadeiit.s  lu  phyMcal  edac7tluii  clasits  and  activities 

AliowinfC  >i'paration  of  students  h.v  .sex  witiiiu  physical  eJuca'M on 'classes 
and  activities  duriui?  participation  in  cnntat^t  siwrts:  ^    ^     u  ,i 

(d)  neqnlring  u.e  of  standilrd^  tor  meaMinng  skdl  OM)rogre.*^s  in  ph.v^ic.U 
educatina  cla^.ses  which  do  not  ad\ert;cUv  affect  menihers  of  one  seX; 

(el  AUowin?  portions  of  <'ias-es  in  elementary  and  i^econdaiy  schools  wmcii 
deal  exclusively  with  lmn«aii  :>e\uaUt>  to  he  eoudncted  separately  lor  hu>3 

*^"lVf  AHowinj:  rw'ipient.'?  tb  offer  a  ehoru^  or  olionisos  eon^r^sod  of  members 
of  one  .s»»x  or  i)redomiiiantiy  conipo-ed  of  niemhers  of  one  .sex  if  tho^ie  choruses 
are  based  on  vocal  range  or  quality.' 
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•  t 

Paragraph  sr>.34tb)  is  ri^-desigaated  as  $86.35  and  retitled  ''Access  to  schools 
opera totl  by  L.K.A.s,"  d 

45  ^ 

Parairraph  sG.34(c^  is  redesignated  as  Sfi6.3G  to  read  ^as  follows: 

SSOaO  CounHcUm  and  u^c  of  (i/)pra^«7  ayid  connsclino  mntcriaU. 

f  unnsehnff.  A  recipient  shall  wot  discriminate  against  any  person  on  the  ^ 
basi<;  of  sex  in  tlie  counseling  or  guidance  of  stadent:5f5r  applicants'  for  admission. 

^b)  I  sr  of  npp)a*.sfil  and  founsthnp  mafcriaU  A  recli^ient  which  uses  testing 
or  otlier  jnatenais  for  apprai^'inu  *>t  cuimseliiig  stmh*nt.s  sliall  not  ii^c  different 
materials  for  students  on  the  basi>  of  their  sex  or  use  materials  which^i)ei*mit 
or  require  different  treatment  of  ^trnk'ut.-  on  ^mU  iMsis  unless  furli  different 
materials  co\er  the  same  »HX'npations  and  interest  areas  and  the  use  of  such 
different  materinls  n  to  be  essential  to  eliminate  s*  \  bias.  Recipients  shall 

develt^p  and  u^e  internal  jiroetHlnres  for  ensuring  that  such  materials  do  not 
di-erimiiiate  on  tiie  biisis  of  sex.  Where  tjie  use  of  a  coim«;eMng  test  or  other 
instrumeu!  results  in  a  sniistaatlally  dNproporthmate  number  of  members  of 
one  sex  in  any  particular  course  of  stJHly  or  elas-incatb>n,  tlie  reclpjeat^.shall 
take  such  action  as  inMieoes^ary  to  «>s«*uie  itself  that  Mich  dlsproportmn.  Is  riOt 
the  rt-snlt  of  discrimination  la  the  instrument  or  its  application, 

(el  Disproportion^  in  clasffcs.  Where  a  r«M  ipi»-nt  finds  tJiat  the  enrollment  of  a 
particular  class  contains  a  substantially  di^i»r«»purtiunate  number  o/  individuals 
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«»f  Oh.  fho  rt'tAiaj-fi^  .^iuil  lake  «u<.!i  actiun  as  Ls  iu*cc«i5ary  to  a.^sure  itself 
rhat  -'Uih  tl*^i#ri»|#ofiiuii  i?t.M4it  uf  tli^cniiiUiatiun  uu  tiie  ba.sis  of  isex  iu 

Couu>»4ii4i;  0r  appraiftul  inatoriais  or  by  eouuitelors. 

rar*i«..»j.:,  .'HC.3."^.a)  hi  ri«V-uuiatviI  a.-^  §  and  the  new  .section  iucliules 
to'ir  iMi\mraiiiH  wXMi  Uidiule  Tf^n^'ijajro : 

\j*'»i*.nul*  i»s:*jL»kUuuty  f»^,ii>ifiiU  irom  Uiiatins  eligibility  for  or  providing 
dill*  r»  at  liiutiicuii  »i->i>uuic*e  tu  stud* hia  un  tlie  baMs  uf  ^ex  or  from  ai^sisting' 
ou!h;,i«:  uf^aai4sati**jUA  or  ptrbvun  wliuii  m)  di.^criuaJi..to  in  ^ro'^idiiig  as;*istance, 
A«4  ti  ikt  a/»pl>I[»^  afi^v 'i  ui»  n  or  arf>M.^Un?;  in  tbe  application  uf  any  rulcij  which 
i-rtMt  liii'inlnTi*  i*t  u7t<.  iiifft^roiitlj  iruui  iiicaiber:*  of  the  uther  sex  on  tlie 
Im-m^  «»f  marUnl  or  parental  htatu.s; 

*t  /  Si«-«ilhaII.v  a.i^Wiit;;  ret-lpitiiU-v  to  administer  or  as>ist  in  administration 
t*(  H^x-rfNUi*  fU»'  .s<.li.4.UNiui»>,  f^li^M\^-hip^  or  other  forius  of  financial  assist- 
An*'*'  ♦n<tabU ^L»il  ut.iir  a  duiut^tk  or  foreign  will.  6ru:5t,  bequest  or  other 
»aatUir  k»^:runj»-iir.  ii  th^  JAeran  adniini!>tratiun  i.s  nondii>criniinatory ; 

♦  ^-1  R»^iulrui4  (hi  pru  i-i^n^  u[  uanonabh*  opportiiuiiies  to  receive  ^ithletic 
,v»  iiM!ar>hip^      >irant^  i<*  aid. In  pr.  poition  to  tiie  nundicr  of  Kstadent^*  uf  eaeii 
part Mpaf hit;  ia  *n!i riJi^hvIa^iK  or  intfA;oi!egmte  athletic^  but  allowing 
M*|/,fah»  ii»,innlal  ♦.^^..^Uatt'  (k^i  uiwid*erb  of  eacli  i?ex  provided  in  connection 
tvi'h  ^<^par..r    arl*kJv  iiaais  t^^'  the  exieni  ihose  teaujb  are  permitted  under 

A  i\i  A  I  vf5;>N  I-,  niiiih  i?  iHititl^  d  Emi^Iojuient  assistance  to  students." 

Tb«'  ^»  V  -*-*r.«»n  ii4.''iidts  H' 4»  paranraph^T:  Paragraph  ijU.Saib^  bei'onjos  para- 
j^r4it.  M'3\i;u*  rara>;n.pU  M>;i.>*c>  Ls  redcMgnated  as  paragraph  i>0.3i>^b)<^ 
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S»^J*'U  s^tiHti  N  r*"di.>i^iialfd  as  ^.m,30  and  is  amended  by  adding  at  the 
.  eit  i   *  thv      *lyh  a-  b  *tj»ptait  il  ui  thr  i'itoimoihI  itu'ulation  the  i>entenee  JIow- 
<^  ai*w  rt^ipiui  pioVide.>  Xiiil  courage  lieaiUi  service  nni^t  provide 

gta*  .  ♦Pt'^iuil  care/*  "  *  - 
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r.*r.ura|'1i  SC  Khb^  U  anitudid  to  inchide  Jive  subparagraphs  containing 

I,  rnd.tlitlng  diM-riUiif*ation  agam.^t  or  exclusion  of  pregnant  s(U(Jents  from 
an  ♦Mlut.atv^n  pfv^^raia  or  adUii^v  iUileN>  tiie  student  \oluntarily  reiiuests  to  par- 
tly* t  pa  tr  lu  a  separaa-  potuon  of       progran*  or  aeti^ily  of  the  recipient:  . 

An^»\vlt*i:  a  ruii  aM*.  to  tt^^^Lr^  a  ptrguant  .pfudent  to  obtain  a  certification 
of  a  pb,iM<.iaii  t]*at  ihv  .>iudent  i.>  pli>.>icaii>  and  enaitioiiaily  able  to  continue 
l*<irtiupa?i<»n  it*  the  L*  riaal  tdnuation  ]»rograui  or  activity       long  as  such  a 

ftU^i       tk  i«»  f».«t        *'k  uil  .''aalt'iits  ftit  otiier  phy^aal  or  eiuotionai  conditnms ; 

n.  Allowing  roi'ApiLia-  lo  olT*  i  >t-purate  iuMruciioa  for  pregnant  students, so 
Aittiii  UN  adiuiUaft.f  to  Mi<h  ia>irucUon  i.^  \obiniao  aod  provided  sucii  instruc- 
tion I*  roihi»iirabli»  to  that  ofCeri'd  to  nonpregnant  students; 

4.  U>i|*u<kin^  reUfi^^ni^  ti^at  prei;naa*.\,  cJiildl»irth,  faKe  pregnancy,  ter- 
riJo.au«a*  i.f  pri*)4nanij.v  nt*  vtr^  thciefron*  iii>e  other  teniporary  disability  ; 
araJ  . 

r»  Wiij  JO  a  re4  iptf*nf  ih'i-i  a«a  niuifitain  a  temiwrary  disability  policy  for  the 
Rtodioi  t«r  «h(re  a  .siud»nt  doiss  a^t  MUahf,\  f*»r  leave,  tlie  recipient  mus»  treat 
pr»  iriu> rii  > ,  (Jtlidbiirtli,  f<o>e  prv^cnamy,  t»ntiinatnai  of  pregnancy  or  recovery 
tli»  r^fiom  an  a  jo^U^iatoai  fur  a  nuuhral  iea\e  uf  ab.-ence  at  the  conclusion  ol! 
%\farh  ihf  >tiol«  nt  .d*«il  tiin^tiiteti  to  the  st»«tus  which  she  held  when  iliC  leave 
l«»uan. 
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raratrraph  ^n;;sii,),    I»<  tj'rniiaaiion  4)f  'itudent  interKst."  and  paragraph 
I,  Atlirmatitt'  c  rfaf».^,'*«u  iht  pr4*posed  rtguiatitiU  ha\e  l*een  deleted.  Sec- 
l».a.  ;eth.^ij,fiati*d  a.-*  ^  ^^t.lx  aiui  is  tnrihOi  auiended  to  luclude  language: 

rrohilatini4  dts*^ t,uoiaau*'n  l>>  a  recipient  in  any  Interscholastic,  inter- 
c»db';;aue.  ehib,  or  intrantnral  athletics. 
'  An»»kvliig  -tpafat*'  ti^iuus  wla'u  thoso  teams  are  based  on  competitive 
skili  \(  thi'%  are  in  c«.aia*  t  s^porjs,  iuit  reijuirioi;  that  if  a  team  is  provided  for 
OA II*  't'tH  i-f  f  ne  M\  aad  n«>t  fuf  iio  i-U.«  r  in  a  non-coiitact  sport  and  atlUetic  op^ 
poitu«*irU>  f**r  tht  i>i,x  for  «b(<ni  a  Uani  is  jiot  provided  have  previously  been 


liiultert.  memtjers  of  Hint  .sc^x  be  nl^wed  tu  try-out  for  tlie  team  offered.  (Ccntiict 

coi.  ir  with  tf/s  seoU^  quickly  as  possible  l.nt  in  no  event  allowing  non- 
eon  Uamrtoo^^^^  I'ast  one  year  from  the  effective  da  o  of  the  rogulot  on 
inhe  cave  of  el  «  enU.rv  sohdols  and  in  no  case  later  than  tlnce  years-froni  the 
offmlve  date  TtU  sebn.l^  the  ei.se  of  seon.Ury  and  post-secondary 

Kchools. 

•  62 

A  new  §  S0.42  is  added  coneerning  cnrritnlum. 

*  ANAI.VSIS 

»  .  ^  . 

^..venl  of  the  changes  made  In  Snhjiart  D*  are  sahstantive  in  natnre:  The 
VmoY-."e  1..  s  M^^^^^^^  h0.:i(b)(7.  ban  been  amended  in  rosDonse  to  com- 
iSs  i^ o  dJ^  to  e  a?ifv  the  Uopartn.ent  .;  position  when  agencies  orga>».-.at.ons_ 
or  kUous  not  pai-t  of  the  i-ecii>ient  wonld  be  snhject  to  the  requirements  of 
tile  teKulntlon.  Some  of  these  ".mtside"  organizations  have  been  exempted 
W  tnie  X  with  re8i.eet  to  U.elr  mend,ership  polides  by  a  recent  an.t-nd- 
inent  to  the  Statutes  wlncn  was  enaeted  in  lat6  1071.  This  amendment  ,s 
Stwl  as  already  noted,  in  §«6.1-1  which  exempts  social  fraternities  and 
'or.^  Ues  certain  ame.l  groups  «.clu as  the  Girl  Scouts  and  certain  volnntary 
S  4^v^cr.  l-anizations.  Other  groups,  however.  8ueh  as  business  and 
...Xsiona  fratwnitle'i  and  sororities  and  honor  societies  contmne  o  be  Cow 
ered  tCrogum^^^^^^^  that  It  the  recipient  families  the  -outside"  agency 

.;,  .ni-Jntion  a.'-sl.stance,"  the  "oursUlo"  aSeuey  or  oigauiza- 

?£„rb^K'm      o^  co  uiccfed  '^^^     the  education  program  «c«vlty 
eiuient  that  aiiv  discriminatory  policies  or  yiadi.es  for  winch  it  is  res|>oiisible 
becUo  iXib  tal.1..  to  the  recipient.  Thus,  such  forms  of  assistance  as  facnlty 
sTH.urr;  fac  li  "e^^  .-lalT.  e.c.  im.y  be  signldcant  enough  to  create 

'the  nexus  and  to  leiider  the  organization  subject  to  tl.e  regulation,  bueh 
deLrnili  ations  will  turn  on  the  facts  and  elrcumstance.s  of  speclllc  si tiiatioii«. 
Son  sail ic   provides  that  where  a  .se.x-restrlcted  8cho  arsliip  fel  owslnp, 
*  or  otl  e?  SU.T  award  established  by  a  foreign  will,  trust  or  similar  egal  instr  i- 
mcat  imt  Id  nlnistere.!  l.v  a  recipient  cou.stitntes  a  benefit  to  a  student  aJrau  lf 
,  rS       at  the  recipient  institution  (ctf.  the  Khoiles  f  f '»f '''P  "'"^."j^ 
Clare  Fellowship  wliich  provides  opportunities  for  male  students  at  domestic 
institution.-,  to  «tudv  abroad),  the  scholar-s-lilp,,  fellofrslilp  or  award  may  not 
r"  imiiiistered  bv  the  recipient  unless  the  recipient  administers,  provides. 
or  ot  iTr  vise  makes  available  reasonable  opportunities  for  .similar  studies  f-r 
stude'aro*  the  other  .e.v.  Sueh  bw.elits  nmy  bi-  derived  from  eitluir  domestic 
or  foreign  hource.s. 

>      •  64  .  ■ 

The  lausuage  In  sul.i.arngraph  .S0,32(e)(2)  lia.s  been  changed  1"  respou'^c  to 
"7r.~rii.nt.  v'l-ich  indicated  concern  that  li.{rlitiitions  wliicit  list  or 

ipprove'...ff-ca;:ii:uf  !-...nsing  would  be  required  to  conduct -.on-site  rovte^vs  of 
tint  lioiisin.'     icK  wonld  result  in  a  high  cost  to  the  institntions-  and  thereb  y 

"uifitc  agulii-t  Its  cntlnuius  to  fd  .tndcuts  In  finding  off-cauipus  liousiug 
t'ml'rih  -  regulation,  on-site  revle^^.s.  s\hilP  pernilsMble,  need  not  be  made  as 
a  .Infln'.  niat^.r  by  Institmious,  but  the  Institution  ninst  J"kcjo«sonsn^^^^ 
to  assure  il-elt  that  off-campiis  housing  l.s  comi-aralde  with  respect  to  qi  alitj, 
qunmity!n"Ml  cost  for  iue.'n>'-rs  of  earti  sex,  given  the  proportion  of  Individuals 
of  each 'sex  .seeking  sucli  housing. 
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Tlie  chances  in  5  Ml.",!  are  also  .sub.xtantlve.  Sul.pnragraph  SG.3-1  a)  requires 
,,l,  -'rca  Hblcat  mi  clav.s..s  at  tjie  .-lementary  s.  huol  level  to  comply  fu  ly  wl  h 
hrre^  latl  in  as  .pii.  kly  a,s-...oWil>le  but  to  be  in  full  compliance  no  inter  Hian 
one  W  from  he  effect  ve  d/ite  of  the  regulation  in  onb.r  to  permit  '"■noois- ami 
lo«,l  edH  ;t  on  agencies  .sumdenr  time  to  a.lju.st  selir-dnicH  aifd  prepare  s  af^. 
It  further  requires  pliyslcal  education  ela.ssi-.s  at  the  secondary  and  p ost- 
i«-,,mlan-  levels  to  comply  tnXfy  with  Uie  reg  .'.itioii  as  quickly  as  possible  but  to 
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be  in  full  cumpllance  nu  Ititur  than  thn^t-  yuarb  frum  iha  eiTfcti\e  date  of  the  reg- 
ulation. Duriiig  sulIi  grace  lierluil.^,  wliilt-  the  rt-Liinunt  i:s  making  any  necti^jsary 
adju.stments  it  mu&t^un^uru  that  i>L.\hual  etlucutiun  Lla&&c&  and  uctiviticjj  which 
are  sojiarate  are  cumpitrable  fur  iiiunibers  of  uulL  Xlie  retlpifnt  must  be  ablt 
to  denionstnite  that  it  is  moving  a&  d\pedltiuu&Iy  a»  i^uij^lble  Withiu  thu  pic- 
scribcd  time  frame  toward  eliminating  &epaiittL-  pli.\.sieii>  education  fla&bes.  The 
,  adjustment  period  permitted  at  the  &econdar.\  and  pobt-^ecunaary  levci&  ib  «ig- 
nihcantly  longer  than  Lliat  to  be  pennltted  at  the  tlemt-nUirv  level  ut'um.se  uf 
tne  existence  of  wide  ^ki!l  difTi iv^itiaN  attributable  to  tlty  tr:i(litii;uai!y  lower 
levels  of  training  a  vaUable  to  girls  in  many  schools. 

•  *  B5 

Subparagraph  86.3^  fb;  providei?  that  ability  grouping  in  pljysical  edhoatiou 
Chi>.<o.s  is  pfrniitotoibk'  pro\ided  that  tlie  tonipu&itiun  uf  tiie  groups  is  determined 
Obji'i'fvely  witli  regani  to  indi\idual  perfoqnance  ratlier  than  on  the  ba^is  of 
sex.  Subparagraph  SC.3-l(t.>  allows  separation  uf  students  by  sex  witliiu  pU\sical 
education  cla.sse^  dufliig  ciimi>etitiun  in  w  restling,  buxing  and  utlier  «portiJ  the 
purpose  or  major  attivity  of  \\liich  in\ul\es  bodily  contact.  Subparagraph  60.34 
id  I,  rcftidring  {Ite  use  of  standards  for  mea  curing  skill  or  progress  In  plosicai 

'  e<Ification  w  hich  do  not  impact  adN  ersely  on  members  of  one  sex,  is  intended  to 
eliminate  a  problem  raised  by  man,\  comments  that,  where  a  goal-oriented  stand- 
ard is  used  to  asses^s  .siiill  or  pn.gress,  wumen  will  almo&t  invariably  scure  lower 

.  than  men.  Fur  example,  if  i^rogre.Ns  i&  measured  b.\  determining  wliether  an  in- 
<U\idual  I. an  perform  twent..  (i\c  pu&h-ups,  the  Mandard  may  be  virtually  out-oL- 
reach  for  Uiauy  moru  yvumeu  th.tn  men  becau&e  of  the  difference  in  stiength  be- 
tween average  perftun.-*  uf  eath  a.ex.  Accordingly,  the  apprupriate  standard  migltt 
•  be  an  lndi\idual  prugre^^>  chart  ba&ed  on  the  number  of  pu&h-ups  which  mjgat 
be  eA-pected  of  that  Individual,  ^  •  . 
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Subparagraph  8C.3«i(e)  which  allow.>  j.epar<i(e  ^es.sions  In  sex  •education  for 
boys  and  girls  at  the  elC-mciitary  and  hcconUary  schuol  le\"el  was  pubii>hcd  tai 
July  rj,  1971,  as  a  clarlH^ation  of  tiie  pAlojiosed  regulation  published  in  June 
(39  FR  256G7).  The  finariaiif^uag^p^  has  been  slightly  .modified  in  respoiiau  to 
comments  indicating  that  the  ori^^rfal  language  pubil^hed  on  July  12,  w  hicli  re- 
ferred generally  to  'Vs&Ions  iuvci\yjng  aex  education'*  was  soniewliat  vague. 
The  prc»sent  language  more  preci&«Ii 'identifies  the  matcrjal  whicli  m^y  be  taugiit 
separately  ns  that  dealing  ''exclualvelv  with  liuumn  sexuality."  It  oliould  be 
stres.^ed,  of  course,  tliat  m  itlur  the  prt'i  obcd  regulation  hoc  these  final  provl^>iuns 
reqtdre  ,->chuols  to  offer  6C.>l  educatiuu  tlasses.  Uathtr.  the  reguhitiun  ^pecilkaII> 
allows  particuhir  portiuns  uf  any  aiicli  classes  that  a  &chuoI  district  elects  ta 
offer  to  be  offered  Separately 'to  boys  and  girls. 

58  )  . 

»  Xumerons  co'hiinent^  uere  recti\ed  un  the  subject  uf  physical^dn cation  both 
in  fa\or  of  and  oppoaed  tu  the  pusitiun  taken  in  the  projjuised  regulation.  ^lany 
commentaturM  linked  their  oppubitiou  to  coeducational  pby.^ieal  education  to 
their  4>ppusith>n  ti>  cotdutnlionul  sex  education  clasaca.  Some  aaked  fur  separate 
but  equal  or  cuinparablf  piiy^ical  cilutation.  Others  were  oi>pu>ed  to  the  pro- 
posed regiilatloliS  on  the  gti/unds  of  ^.at'cty  and  supervision  pro  Id  ems.  and  be- 
cause they  believed  that  phy&kal  differentcs  iictween  the  sexes  mandated  dif- 
ferential treatenient.  Aiiuther  gruuj*  suggested  that  women  wuuid  be  di&criim- 
notfd  against  bj  losing  in  comi^etition  and  receiving  luwer  grades.  Finally, 
Some  were  opposed  to  any  Jbederal  Involvement  in  local  acliool  matters. 
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The  expanded  sertiaa  on  counseling  and  use  of  appraisal  and  counseling  ma- 
terials  waj>  included  in  respoiiac  to  coinnientis.  Thrte  anieminients  to  the  urigiual 
language  arc  of  particular  note,.  First,  while  tlw)  langu«ige  which  appcarcni  in 
the  prcjpohod  reguIatlMii  trtaied  only  um  of  uppruhHal  and,i ounseiing  ntatcrials, 
paragraph  80.3Cun  <>f  the  tlnal  ngulation  prulliblts  ilisciiminatorj  counseling 
It.-^elf.  Sfiond  paragraph  8C.3tiih>  which  lutorporatcs  auine  uf  the  pru|iused  lan- 
guage on  materials  alM>  includes  ^evt•ral  further  ctaicepts.  It  all4>ws  u.'^c  of  dif- 
ferent" cuun.seiiag  materials  alsu  Includes  se\eral  further  concipts.  It  allows 
use  of  different  cunUiseliniJ  materlaU  ba^ed  un  sex  if  use  uf  such  materials  h 
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shuwii  to  be  essential  in  ♦•liiiiinating  :.ex  bla.s  Recipients  are  required  to  use 
internal  proeedufes  lur  cnsuruig  lliat  their  Ci>unbeliiig  materials  are  free  from 
sex  bias;  and  anally^  \^here  U5^e  of  a  i>aitkular  test  ur  instrument  results  in  a 
elasMftcation  which  is  bubbtaiitially  di^pruiiurtiuuate  in  sexual  c.onipoMtluii,  the 
recipient  must  take  whatever  action  is  necessary  to  assure  itself  that  the  di^^pro- 
portionate  classlilcatiun  is  nut  the  result  uf  a  *ex  biased  test  or  discriininatory 
jadmiiiistration  of  an  unbiased  test.  Third,  paragraph  80.3C(c)  requires  that 
wnere  a  recipient  etiucatiunal  institutiun  Jinds  that  the  cuiupositlon  of  a  cla^s 
Is  disproportionately  male  or  female,  it  nni^t  take  steps  to  u^bure  itself  that 
the  dispropurUun  is  nut  the  result  of  be.vbiaaed  counseling  or  the  use  of  discrimi- 
natory counseling  or  apprais-al  materials. 
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New  §  S6.37  concerning  finuneial  asi.lstance  to  &tudeiit:>  has  aUo  been  cxpauded 
o\er  Us  earlier  versiuu  as  §  60.35  uf  the  pruposed  regulatian.  The  proposed  regu- 
lation prohibited  recipients  fruni  gi\ing  different  tjpes  of  nua^ntial  assistance  or 
different  amounts  of  any  form  of  sutli  .is^istancp  uu  the  basis  of  &ex.  The  present 
provisions  remain  unchanged  with  respect  to  this  requirement. 


Numerous^ comments  were  received  from  colleges  and  universities  claiming 
tliut  the  prol)Used  paragraj^h  86.35<aj  would  can^e  to  "dry-up"  a  sufciittiiitlal  r-r 
tioii  of  fuiid»  curreutiy  available  fur  student  iinancial  assistance  made  (Lvailable 
thruugh  wilts,  trustij  and  bequests  which  require  that  award  be  made  to  members 
of  a  specilied  sex.  As  a  result,  a  new  paragraph  80.37 (b)  has  been  added  which 
allows  recipients  to  administer  or  assist  in  the  administration  of  scholarships, 
fellowships  or  other  ilmuiLiul  ^oi^^taiice  p;:ogram  establlsliedanirsuant  to  do- 
nicstic  or  foireign  wills,  trusts,  or  simitar  legal  Instruments,  which  require  that 
awards  be  made  only  to  members  of  a  i^peeined  sex^  provided-  tliat  the  overall 
effect  of  such  administratjuu  ur  assistance  is  uondlscriminatory.  Tims,  the  regu- 
lation now  requires  Institutiuiis  tu  award  linanclal  aid  on  the  basis  of  criteria 
other  than  sex.  Once  those  students  eligible  fur  iinandal  aid  have  been  ulPiitified. 
the  financial  aid  office  may  award  aid  from  both  sex-restrlctlV6  and  non  sex-re- 
strictiv<j  sources.  If  ttiere  are  insufficient  sources  of  financial  aid  designated  Xor 
members  of  a  particular  i.ex,  tlie  mstiluliun  would  be  required  to  obtrfiu  the  funds 
from  other  sources  or  to  award  lt^t»  as^i^tance  from  the  sex-rest rictive  sources. 
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For  example,  if  fifty  students  arc  selected  by  a  university  to  receive  financial 
a,ssistance,  the  students  should  be  ranked  in  the  order  In  which  ilm  are  to  receive 
awards  If  award  is  based  on  need,  those  most  in  need  are  placed  at  the  top  of  the 
list  -  if  award  is  based  on  tfeademlc  excellence,  those  with  the  higher  academic 
averages  are  placed  at  the  top  of  the  list.  Tlie  list  should  then  be  given  to  the 
financial  aid  ofiice  which  may  match  the  stmlents  to  scholarships  and  o^^^^^^^ 
aid  available,  wliether  sex-restrictive  or  not.  Ilowe\er,  If  after  the  fiist  twenty 
students  imvi  been  matchexl  with  funds,  the  financial  aid  office  runs  out  of  non- 
Sc  ive  funds  and  is  left  with  only  funds  designated  for  men  these  funds 
must  be  awarded  without  regard  to  sex  and  not  solely  to  men  unless  only  men 
Sft  on  tiic  list.atboth  men  and  women  remain  on  the  list,  the  university  inu<t 
locate  additional  funding  for  the  women  or  cease  to  give  awards  at-- that  point 

The  Tov  s"oii  included  in  the  proposed  regulation  exempting  sex-rostricted 
scholarships,  fellowsliipi?,  and  other  financial  assistance  programs  establislied 
tn  ler  foreign  wills,  trust;  or  simliar  legal  instruiilents,  has  been  reino vod.  Where 
such  .^^holarshlps,  fellowships,  aiiil  financial  aid  are  administered  by  the  recipient 
and  eoiUltute  assistance  to  a  student  enabling  him  or  her  to  mainculatc  at  the 
rrcf0i'cnr  n/nn/iion.  thev  may  be  treated  like  similar  forms  of  financial  assist- 
jincc  e^tnh?^!  ed  domestic  wills,  trusts,  and  similar  le^al  Instrinnents  or 

i!y  acts  oe  foreign  governments,  and  paragraph  8C.37(b)  has  been  modified 
accordingly. 

G4 

Subparagraph  8C.37(cMl)  requires  recipients  to  provide  reasonable  oppor- 
tnnities  for  athletic  ^cliolarsldps  or  grants  in-aid  for  members  of  eacii  sex  in;prj^- 
portion  to  tlio  number  of  students  of  each  sex  participating  in  iiiterscholastic  or 
Intercollegiate  athletics. 
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0^  .  • 

Subimrai^raph  86.37(c;  12)  ntaiiKs  tUu  i)ro\i>Iou  uf  paragraph  SC.35(d>  of  tlie 
pnipiibt'il  regulation  allowing  ala  ft;<>trii;tive  atliietic  ^scholarships  provided  as 
part  o£  »sex-feiHtricti\e  atliWtic  U'aiii.">  the  extent  liiL-*  operation  uf  sucii  teaias 
isi  Lon^Utent  vviiU  dubb.ira^ifax^noO.STve/  {,x)  and  the  atliletiCi)  ijeetion  uf  the  regu- 
lation (J  86.41)/  *  '       .  ' 

f  06 

Section  8C.3S  reiiuiri--5,  a**  did  it^  prfdeee.?M>r  .seeti^^n,  that  asisi^tanee  in  mak- 
ing  uut>lde*  euiplo.viu<.jit  avi.ilablc  to  student.?,  and  that  emiilu.; mcnt  uf  students 
Ji>>  a  recipient  uxiiU  be  undent  a  keii  in  a  n«iiid]?>eriminatory  nuuiner, 

* 
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Section  80.39,  \xx  addition  to  Inturporatiug  §  SG.30  of  tlie  proposed  regujation, 
rt quires  tliat  if  full  c<>vt.iagu  licalth  iscr\ice  i.s  offered  by  recipients  it  Jnust  in- 
Llude  g^iiecol./^iuil  cafe.  Xliib  ruiuireniLnt  ohould  not  be  interpret-jd  as  requiring 
the  rt-LipIcni  io  ^*nApii^.v  a  i>pe\.iali:st  phj^iclan.  Uather,  it  m  the  Department's  in- 
ttnt  tu  retjulru  onI\  that  lNi>ic  ^ti^iceb  ki  the  gynecological  lield  ijueii  as  routine 
exannnatit»ns>,  ttot»  aiul  txt.ilhient  be  i^rovided  wiiure  tite  recipient  lias  electeii 
tu  '^tTvr  full  hialUi  jtt*viLe  cu\cragL.  Any  liLaiiationd  on  iiealth  ser\ices  oUi;red 
cannot  be  based  ou  sex. 

08  ,  '  •  . 

Xlif  content  of  paragraph  SG.iOia^  U  anchanj^ed  fr^oin  tlie  earlier  proposal.  The 
Jiangts  in  imrat;raph  SC.10(h>  &nuiniarizcd  ahovy  continue  to  re^uue  thtit  pie^- 
nancy,  chlldlarth,, fabe  piegnancy,  termrihitiyn  uf  pregnancy  or  recovery  tliere- 
Viom  he  trvait'd  like  anj  othvr  temporary  di^abilit^^ln  response  to  many  Lom- 
nient;^,  the  re^nlautai  uuw  pio\idca  in  auhparagraph  SG.TlOtbj  ^2)  that  a  reeipient 
maj  miuire  a  ^itahnL  who  Is  or  Uiu  ;c«.tntly  been  pregnant  tu  obtain  a  ductor's 
ceitilitate  ixa  to  her  «ihdity  tu  partciiiuUe  In  the  normal  education  pruj;ram  ur 
iuUvity  .>o  lung  hs  .such  a  cc^tifiLate  ictiuiiMd  of  ail  *tudenti)  iof  otaer  pnysieai 
or  tutotiunal  tondUion&.  Subpaiagivph  bO. lOib>  (3>  nov\  alluw.-^  a  rei'ipiynt  to  up- 
erat'j  a  portion  of  iU  program  ur  activity  .-cparately  for  pregnant  students.  How- 
>cM'r,  it  nrohibits  niand«iior^^  «is.->i^iiUAcnt  of  ^tudcnto  to  ijUcIi  dai>.*5eij  or  sciiot»I^  and 
tho  ii|^tr actional  piogtam  uUcfcd  ^separately  uiUat  be  comparable  to  that  utfered 
to  nonpregnant  students.  .       '  . 

»9 

Section  80.11,  the  athletic-s  ^ect^.>n  of  tiie  regulation,  has  been  changed  tu  meet 
*st»A.ic  of  the  prohUni.-,  failed  by  the  coinmt^nt*.  Many  coiauients  recei\ed  during 
Jho  Lomment  period  indicute  .-»uuie  coiifti^Wu  as  to  vviiuthur  liutraj^ral  pnjgrams 
are  Lovercd  h.v  thio  .-section.  Since  thu  intent  is  tu  covei  in/ramurals,  tlie  plikase 
'  interj>choIa.Htic,  in^erLollugiatc,  club  or  intrauiurai  aihleti&'lias  been  bUbstuAed 
fur  the  term  "athletic  prtJurjinuN"  apiHaiing  tlie  ilrst  sentence  of  paragraph 
iia3S (a)  of  tlie  proposcHl  regulation.  \  * 

\  ,  70 

Paragraph  8C.Jl(a;  pro\IJw^  that  athlcjks  mu.st  be  opeiated  witlioue  di.^jcrimi- 
natlou  on  llic  basi.s  of  .-^ex.  Tlie  Deiauuncnl  comuiues  to  take  the  position  that 
athletics  cwnstliutt  an  integral  part  uf  tlie  educational  processes  of  ^chuols  and 
colleges  aad,  ao»^>u  .li,  are  fidly  .suhjoLt  tu  the  rcuiuireineiUs)  uf  title  IX  even  iu 
the  abstnte  of  Ftdci.il  fundo  going  diicvtly  to  athletics*.  Kxeept  for  certain  speciiic 
exemptions  not  directly  pertinent  to  athie^ie^,  paragraph  901  (a)  of  title  IX  is 
\  lrtuall>  idtnticift  to  paragraph  odl(a>  uf  title  M  of  the  Civif  Rights  Act  of  lOtji. 
isincc  the  language  of  title  IX  so  cjosely  parallels  tliat  uf  title  VI,  In. the  al>sence 
of  specUlc  Cungres-umal  iadluitlons  tu  the  eonirar.v,  the  I>jpartinent  has  basically 
ln(eri*ietcd  title  IX  tonsi^>teiitIy  with  Interpretations  of  title  VI  in  similar  areas. 
Under  title  VI,  t]*e  courts  have  coJisi&tently.  cunj>ldered  athletics  sponsored  by 
tducatlonal  iiifttitutloiib  lo  be  an  integral  i^art  uf  Uiat  institution's  education  pro- 
gram or  activity  and,  cunbeiinently*,  covered  by  title  VI.  See,  for  example,  ib'U"fl;v^ 
V.  CharUiilc  MukUnhunj  Hmnl  of  lUUu  at  Ml,  402  U.S.  1, 18  (1971>  and  Viutvd 
StattH\.  Ji  f/vwn  (  >mntif  lioa/il  of  Education^  2d  §36,  801  (5th  Clr.  IJKIO), 

afjlvm*d  ui  banc,  3b0  F.2d  3So  (Jth  Cir.  19C7>  cvrt,  denied  attb  mm,  VmUd 
States  V.  Caddo  Parish  Board  of  Education,  3S9  U.S.  8-10  (19C7). 
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feiiiiiinrl>,  ill  cabfb  wliMreiii  i>laiiitilT.s  Iia\c  thalluugcd  state  and  local  rules 
pruiiioicini;  cuiuinititiuii  bctweua  iiiuii  and  \\<>ii4c;»  ii*  higli  scliuul  atldetics  as  being 
u  viuhitiun  ot  the  uqual  piuteai>\n  daubu  of  the  Fuurteentli  Aniendiuent,  inter- 
j»chulasfic  MK»ru  ha\f  been  «i»ei:iitlcally  recognized  a.-,  parl^^uf  the  education  proc- 
ee>h.  linmh  n  s .  Indvpuuknt  ^Ml  Ditirict  T  t2,  477,  F.  2d  1202,  1207-1200  (SUi  ^ ' 
Cir.  1HT6)  ,  Uuvuu^\.Illtnvt3  IliQh  j^vhool  AmiCiation,  351  F.  Snpp.  GO,  74  (M.D.  IIK 
1!)72)  ;  rf.         v.  lii^nd  Cxmmunitu  School  turporGtions,  280  N.b.  2d  405, 

41)1)  (fe.  Ct.  Ind.  11)72)  nnd'^iVt-tl  v.  ychntiska  School  Activities  AssociatiQiu  341 
F.* Supp.  25S,  202  (D.  Neb.  1072)  ■ 

In  addition,  §644  uf  tliu  Education  Amendments  of  1071  (Pnb.'  03;r3S0).  com- 
pels the  Uepartnient  tu  nPlrepare  and  publish  *  ♦  *  proposed  rcK"JJitions  im- 
nlcnientinj:  the  pro\ihiuiis  uf  title  IX  of  the  Education  Aiiieiidnionts  of  10<2  ♦  • 
wUieli  shall  melmle  witii  reMieet  tu  inCeruullegiate  athletic  activities  reasonable 
provisiuns  uun.siiluring  the  nature  of  particular  sp(ir,ts."  Thus,  in  light  of  the  cas<? 
iaw  under  title  \I  and  the  Fourteenth  Anitiulment,  and  the  Congressional  man- 
date to  cover  intereollegiate  athletics Jn  $  844  of  PnU.  L.  03^80,  the  Dciiartnient 
Wieves  tiiat  cuvcnigc  uf  athletics  is  mandated  hy  title  IX  and  that  such  cover- 
age must  be  rcllecteU  in  the  regulation,  ^  - 
•           »            ^     >  - 

73'-  ^ 

A  ^JUD-tantiul  number  of  conunentb  was  recei\ed  by  the  Department  on  the  van-  ^ 
oils  ihMies  raiM'd  cuueeriinig  the  athletic  ;)ro\ii>ions  of  the  proposed  regulation. 
Numcruiis  conimenti,  \\er^+  leeeived  favoring  a  pr^i^usal  submitted  by  the  National  ^ 
UollogmU?  Athletic  A.s.suciatJon.  that  the  revenues  earned  by  revenue-prod iiclug 
mteivoilefjiatc  sports  )>e  exempted  from  euvcrage  under  this  regulation.  Otjier  ♦ 
comments  were  bubinittcd  against  this  proi)osal. 

,      '  ^'^^  \       .  ' 

•pho  Vi*AA  nropo.^al  was  not  adopted.  There  is  no  basis  under  the  statute  for 
exeniptin^c  Mieii  spurt.s  or  tlieir  rc\eniici,  from  cov;(iragc  ot  title  ly^.  An  auiendment 
to  tire  Education  Aim*mliuents  uf  1071  was  Introduced  by  Senator  John  lower 
on  the  llonr  of  the  .Senate  iaJecinenIb  exempting  from  title  IX  reveniie  from 
revenm-produclng  intercollegiate  athletics.. Jl20^o/!i;:  Rcc.  S  S4SS  (daily  ed. 
Mav  ■'()  li)74)c  The  luuer  Amendment"  was  deleted  by  the  couioruice  coiumiitee 
and  wu^*  in  eCfi-ct,  replaced  bj  llie  M>-i'alled  "J.ivits  Amendment"  wiiicli  hecnnic 
^  sj4  i»f  I'liO.  L.  '-^^-iJM)  iiiandaiiiig  tliat  the  Pnurlment  piibUsli  ijroi)o.^ed  title  IX 
ri'U'iiIaiions  wlneli  wuuid  ineinde  '  reasonable  j>rt>\  i>iuns"  covering  intercollegiate 
athletics. 
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In  resVmse  to  the  coninients.  while  i>iiragrni)h  SO. II (a)  remains  substantively 
tin-  siinie  as  its  predecessor,  the  remainder  of  the  athletes  section  has  been 
cfian'vd  Par  tgrapli  *M».3sib)  of  tiie  pruiH>sed  re.unlrttion  reijiiired  an  annual  de- 
tormnaition  of  .student  interest  b>  a  recipient.  Thi.s  provision  was  widely  niisinter- 
nretefl  an  rcqiuring  in.suiutiuiis  to  take  an  anniial  poll  of  the  student  hud.\  and  to  . 
offer  all  sports  ni  wlilch  a  majority  of  the  student  body  expressed  intwest  and 
aboh^li  tiJ'i^e  in  wliich  th^Te  ib  no  interest,  Tlie  Department's  intent,  however,  .is  - 
to  require  institutions  to  take  the  interests  of  both  sexes  inltj  account  in  deter- 
minini!  what  sjjorus  to  oiTer.  As  l.*ng^>  there  ib  no  discrimination  agjxinst  nieni- 
hers  »if  eitlier  sex,  the  iiistitutnm  may  tiffer  whatever  .^port.s  it  desircs.  The  "deter- 
mination iif  student  Interest"  provi.sion  has  been  reigovod.  A  new;  paragirnpli 
.Mj4HeMi)  requires  iilstitiitious  to  neleet  "sports  and  levels  of  competition  whieli 
ellectivelv  aceoinmoihite  the  interests  and  abilities  of  memhers  of  both  sexes.  In 
,nv,tittition  slionld  consider  by  a^  reasonable  method  it  deems  appro- 
priate, the  interests  ot  both  ^exes.  \  .    ,    „      .  ,    f  , 

ParaLTuidi  80.381  c)  of  tiie  proposed  regiilai:.>u  required  all  recipients  sponsor- 
ing athletic  activities  to  take  certain  ailirniative  efforts  with  regard  to  inenihers 
of  tlie  sex  for  w  hicli  athletic  opportunities  ha\o  been  limited  iiotwitlistaiidiiij:  the 
hiek  of  linv  finding  of  discrimination.  Since  such  a  requirement  <io»;W  be  eon- 
sidcred  ^•aflirhiative  action"  and  was  somewhat  IncDnMstent  with  §  hU.3,  it  has 
51  ^»7T"  75  .1 
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l)een  deleted.  However,  ''nffirinatlve  efforts'*  iimj  atill  bt-  required  pursuant  to 
imragraph  80.3(a)  or  ma^  be  uiulurtaKen  uh  a  \olUhtary  ba^Isj^/ur^uaut  to  para- 
grapli  8U.y(b).  Paragraph  80.41  (b)  permits  separate  tea,in4>  for  membora  uf  each 
sex  where  selection  for  the  team  is  based  on  competitive  skill  or  the  activity  In- 
volved is  a  contact  sport.  If,  however,  a  team  in  a  noa-contact  sport,  the  mem- 
J)ership  of  which  Is  based  .pn  skill,  Is  offered  for  members  of  one  4,ex  and  nut  fur 
memljers  of  the  other  ^ex,  and  athletic  opportunities  for  the  sex  fur  \\hum  no 
team  Is  available  have  previously  been  limUcd,  individuals  of  that  sex  must  be 
allowed  to  compete  for  the  team  offered.  For  example.  If  tennis  is  offered  for 
men  and  not  for  w'umen  and  a  woman  wishes  to  play  on^the  tennls-teani,  If  wumen*3 
spurts  have  previously  been  limited  at  the  institution  In  question,  that  wuman  nmy 
^  compete  for  a  place  on  the  'Imen V  team.  Ilowev er,  this  pro* Islon  does  wux,  alter 
'the  responsibility  which  a  recipient  has  under  §  80.41(c)  with  regard  to  the  pro- 
vision of  equal  opportunity.  Under  \  86.41(c)  (I),  recipients  are  required  to  select 
**spo,rts  and  levels  of  competition  wl\Ich  effectively  accommodate  the  interests  and 
abilities  of  members  of  both  sexes."  Thus,  an  InstitiUIon  would  be  required  to 
provide  separate  teams  for  men  and  women  In  situations  where  the  provision  of 
only  one  team  would  nut  '^accommodate  the  interests  and  abilities  uf  memliers  of 
both  sexes."  This, provision,  of  course,  applles  whether  sports  are  contact  or  non- 
cuntact.  As  In  the  section  on  physical  education,  a  contact  sport  Is  defined 'by  u^ing 
sume  examples  and  leaving  the  status  of  other  sports  toLe  detenniued  un  the  basis 
of  whether  their  purpose  or  major  activity  Involves  bodily  contact. 

76  N  , 

Paragraph  86.41(c)  retains  the  substance  of  paragraph  $0.38 (d>  of  the  pro- 
pohcd  regulation  hut  lias  been  expanded  to  provide  more  guidance  on  what  fac- 
tors the  Department  considers  Integral  to  providing  equal  opportunities  In 
athletics.  A  list  lias  been  provided  for  the  guidance  of  recipients  of  Items  which 
will  be  considered  by  the  OfRce  for  Civil  Rights  In  evaluating  a  recipient's  inter- 
scholastic,  intercollegiate,  elub  or  Intramural  athletics  to  detennlne  If  equal  op- 
Iiortunlty  Is  available.  These  items  will  be  considered  whether  or  not  a  recipient 
sponsors  separate  teams,  since  Inequality  of  opportunity  may  exi.'^t  even  where 
women  participate  on  |lie  samg  teams  with  men.  The  enumeration  of  items  is 
not  Intended  as  a  llmltaUun  on  the  Items  which  the  Department  may  deem  per- 
tinent for  consideratiun  during  a  particular  compliance  Investigation  or  review. 


As  provided  In  the  proposed  regulation,  the  Department  will  not  tvaaider,  as  a 
per  ^(  failure  to  provide  equal  oppurtunlty,  unequal  aggregate  expenditures  for 
members  uf  each  sex  or  unequal  expenditures  for  male  and  female  teams  If  such 
separate  teams  are  offered  or  sponsored.  Clearly,  it  Is  possible  for  equality  of  oji- 
purtunlty  to  be  pruvlded  without  exact  equality  of  expenditure.  However,  any 
/allure  to  provide  necessary  funds  for  women's  teams  may  be  considered  Jby 
the  Department  In  assesi>Ing  equality  of  opportunity  for  members  uf  each  sex. 

Finally,  paragraph  80.41  (d)  has  been  added  to  provide  a  period  of  time  similar 
to  that  allowed  In  the  area  of  physical  education  for  recipients  to  adjust  their 
athletics  offerings  to  comply  with  the  requirements  of  the  regulation.  The  De- 
partment will  cun.^true  this  section  as  requiring  recipients  to  cuniply  before  the 
end  of  the^adjustmen*-  period  wherever  possible. 

70  * 

The  last  substantive  cliange  in  Subpart  D  Is  the  addition  of  specific  exemp- 
tion uf  textbuoks  and  curricular  materials  from  the  soupe  of  the*  regiilation. 
The  new  section  explicitly  states  the  Departmertfs  position  that  title  IX  does  not 
reach  the  use  of  textl>i>uks  and  currlculnr  materials  un  the  basis  of  their  purtra.\als 
of  Indivlduala  in  a  stereotypic  manner  or  on  the  basis  that  they  otlierwl.se  pro- 
ject, discrimination  against  pexsons  on  account  of  their  sex.  As  stated  In  the 
preamble  to  the  proposed  regulation,  the  Department  recognizes  that  sex  stereu- 
typlng.  In  textbooks  and  curricular  materials  Is  a  serious  matter.  Iltyyever,  the 
lmpo.sItion  of  restrictluns  in  this  area  would  inevitably  limit  communication 
and  Would  thrust  the  Department  into  the  role  of  Federal  censor.  Tiiere  is  no 
evidence  In  the  legislative  history  that  the  proscHntiun  In  title  IX  against  sex 


ilibcriniinarion  ^Iiould  be  Iiit(  rpn^tud  requiring.  l>ruhlUitIiig  or  Iliultiii^  the  lu^u 
of  any  such  iiiaterial.  Normal  rulerf  of  statutory  cc^n^truttion  ruqairL'  I  hi' 
yartmeiit,  \\!tL'rL'\ er  poijsible,  to  interprut  :statutor.v  hmguage  in  :>uuh  a 
as  to  «i\oiU  liotfUtial  conflicts  with  the  Constitution.  Accordingly,  the  JJupari- 
lufMit  has  con6trut-d  title  IX  n«  not  ruachiiig  te.\tbool\i>  and  cuirinihir  mateiialc» 
on  the  ground  tliat  to  follow  another  iuterpret«ition  n/i^ht  plate  the  Departnient 
in,  a  pohitioii  of  liihiting  free  e.vprc:)dion  in  \iohtlioit  of  the  i'ir^t  Amcudnuiit. 

80 

The  Departineiit  received  a  niunher  of  conuiuntr*  ai>  u.s  V)ne  petition  con- 
cerning di^criminatlon  In  |e\UH;ol\.^  and  curricahir  niateriai^.  Tlie  coUiatcni^  in 
.favor  of  including  coverage  of  tcxtbookij  and  curritular  material  can^e  from 
national  organizations,  ^.everal  tollege  or  uni\er6U.v  piej>ideats  or  chancellor^, 
.several  local  .schoul  ^nperintendent.*s,  several  local  organizations  and  intefe.^t 
groupi<,  and  a  number  of  individual.  Coinnieuts  oPi^o2>ing  Lo\crage  were  al&o 
submitte<h 

SUHPAKT  B—CHANGES  ' 
81 

Sc^ctions  80.  a  through  are  retieslgnated  as  §5^0.51  through  SC.Cl.  Sub- 
paragraph 80.51(a)  (4)  Is  added  providing  as  follows : 

A  recipient  ^hall  not  grunt  preferences  to  applicants  fojr  tmpWjment  on  tlie 
hasl.s  of  attendance  at  any  educational  inbtitution  or  entity  which  admit.'s  as 
studenta  only  or  predominantly  niemberfj  of  one  ^ex,  if  the  giving  ot  such  a 
preference  ha*  the  elYect  uf  dibcrlminating  on  the  ba^is  of  ^ex  In  violation  of 
Jhls  Part. 

82 

Subi^pta graph  SO.ol(h;  (2>  is  amended  to  add  after,  the  word  *'terminatiun"  the 
word.N  ^appiication  of  -nLpoti^m  poltee.s."  Subparagraph  bO.oI(bMO)  is  amended 
to  deleJe  the  words  '^j^regnancy  lea\e"  and  to  substitute  therefor  the  words 
•  "leave  for  pregnancy,  childbirtli,  fal*e  pregnanij,  termination  of  pregnancj." 

83 

Section  80.r>3  is  amguded  by  ilFieting  §  M5.53(a)  antl  Mib>tituting  the  following. 

Jl^U  ^ondtHvniHinatory  rtct  UitmciU  atut  hinng,  X  recipient  ,*jhali  not  di^erina 
mito  ou  the  basis  of.se.v  in  the  recruitment  and  hiring  of  onipiojees.  Where  a 
recipient  has  been  found  lo  be  presently  discriminating  on  tlie  basio  of  ^ex 
the  recruitment  or  hiring  of  eniplo^ees,  or  ha&  in  the  pawt  ^o  di^cfiminated,  the 
recipient  shall  recruit  nienii>ers  of  the  ^ex  so  discriminated  against  so  iva  to  o\er 
come  the  Effects  of  such  past  or  present  discrimination.  ^ 

'  81 

Section  SO.o-j  i>  amei\(led       deleting  paragraplis  hMi  (h)  and  tluy^ 
api^eared  in  the  piopo.'-ed  regulation  and  by  &ub»litutihg  a  new  paiagraph  bG.ol 
(b)  to  road;  '  .  . 

lb;  lies \i its  in  the  payment  of  wages  to  employees  of  une  .-jox  at  a  rate  less 
tlian  that  paid  to  eniployees  of  the  opposite  *e.\  for  equal  work  on  job&  the 
.perfurmancn;  oJC  wiiich  rcMpnres  eiiual  sKiil,  effort,  and  it.^pi>i*sibility,^and  whitlv 
,  arc  performed  under  similar  working  conditions, 

"  85  _  ' 

Paragraph  80.ooie)  is  amended  h>  deleting  Uio  Woril^  ioperale  to."  Sectiop 
80.57  Is  amended  by  deleting  paragraplis  80.57  ib>,  tc^,  (d)  and'(e)  and  L.\ 
sab-stltutltig  therefor  language:     ,     '  ,  ^  » 

.  il;  Proliibitjng  dlsc^rl  mi  nation  in  employment  on  the  basis  of  pregnancy, 
eJilldbirth,  false  pregnancy,  termination  of  pregnanii,  oi;  reco\eri  therefri^m. 

(J)  Kequiring  treatment  of  pregnancy,  cluldblrtli,  false  pregnancj,  termlna 
tiou  of  pregnancy,  and  reco\ery  therefrom,  to  be  treated  a.s  any  other  tempyrar.\ 
disabliity  for  the  i>urposes  of  lea\e,  seniority  and  other  benellts  or  ^eruc^s. 

l3;  Retiuiring,  where  a  recipient  does  not  maintain  a  leave  policy  or  where 
an  employee  does  not  tiualify  for  lea\e  under  such  a  policj  bcxau^e  of  inadcijuate 
longevity  on  the  job,  that  the  recipient  shall  treat  ati  employees  pregnancy. 


i 
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HnTdhhrh,  false  i>f»^'iiiiia>,  leniiiiialiou  of  pn-j^haiicy.  ami  reci>\ery  ihurefnmi, 
as  a  ju^t!licatii>u  fur  xta.soiiablv  Ua\e  ^Mihout  pa^  nnUU  guaraiiteeil  rein>uUt.»- 
meiit  upon  her  return. 

Section  SO.CO  is  amentlod  by  ditjijUni:  the  term  ^'Ms.'*  , 

I  '  '  ' 


IJtfure  dibcus^ing  the  sub:>taiiti^e  thanguft  ia  Subi»art  K,  uum  expjaimtion  lh 
needetl  regardiug  a  ^ettiuii  that  wab  not  ciiaJWiK  iJubpart  H  geiierally  fulluWA 
tlif  ?5ex  DUcriniinatiun  GuiduUiies  (20  CVR  I'ari,  l(jOi)  of  tiiu  Etiiial  Euipio^ureat 
Opportunity  CMmini:>ftiuii  (KKOC^  ami  tlie  regulatiuiijj  of  tlii'  Offiif  of  Foderal 
Contract  Compliance  (OFCC),  United  States  Department  of  Labor  (41  CKK 
'Part  G0>:  Tlie  ICKOC  adminLsterb  title  Vlf^of  the  Ci\il  Kiglits  Act  of  1U(M, 
\<LiLh  prohibiU  enii>luymeiit  discr imhjation, 'and  ti»e  OFCC  i^.  rehponsible  for 
the  coordination  and  inii>le mentation  of  K\ecuti\e  Order  112 IC,  a;j  amended, 
which  prohibits  eniphiyiiient  ditocnmination  b,\  Feili^rai  contraetors.^  IIICW  is 
n>ponsibIe  for  adminitotraiion,  pursuant  to  tlic  orCC  reguiutioa.s,  utj^hv  IJ\ecu- 
ti»e  Order  as  to  Federal  euiitraett>i>  \\lio  are  eduL<itiouai  inatilutijus.  \  irtually 
all  rii- ii>ii»ntA  sal>Ject  to  this  Fart  are  also  Mibject  to  title  VIJ^nLmany  are 
al.-^o  .^uhjett  to  tliu  Fxeculive  Order.  Extxept  in  the  area  of  fringe  beHjits,  Avhere 
Subptirt  K  oC  the  title  IX  regulation  diffeii?  fnan  the  title  Ml  i>e.\  TOhcrimiua- 
l.tai  Uiildelines  of  the  EEOC,  an  tnii*lo>tr  \\l\o  tomplie.s  wUh^he  title  IX  regu- 
iatiua  i\ill  generally  be  eoinpl.ung  both  \\ilh  titH*  VII  and  tlie  Hxecutne  Ordi»r. 
It  >homl  be  enipha^i/.ed,  houe\er,  that  nothing  in  the  title  IX  regulation  altt  rs 
an>  re^iionMbilUh*.^  that  an  em^h>yer  nuiy  h.ne  under  tne  J^xeculne  Order  or 
title  VII.  Faragraphrt  b0.3(a>  of  S\ib][*aVt  A  have  hem  madilied  to  accentuate 
this  point. 

'     *  $s 
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Accordingly,  Mibparagrai>lift  br».oGibM->  of  Subpart  E  remains  the  feanie  as 
.subparagraph  M^.iOib;  i2>  a.^  ii  appeard  in  tin*  pri>i>o.^ed  regulation  ami  con- 
tinues to  follow  till*  ExetuiiNe  Orutf  rci,uUition.^  in  rcMiuirlng  iliat  fringe  benefit 
pian.N  proMue  eithei  for  equal  pernnlic  Inm-liU^to  niember>  ^I'  eacli  *cx  or  equal 
M*ntribuiion^*l*y  the  euiplo.^er  ioi  iuembers  of  each  .m-x  (§SG.30  iinf>o>es  identical 
riiiUiremenbs  for  rttudeul  btnelil  plans;.  The  title  VII  Sex  ph^crimination  Guide- 
hm-s  of  t.ie  EEuC.  ihiter  in  that  rli^i  prol^iliil  p.i.Mnent  of  ujieiiual  i>erfodit  hfem^ 
lit,-*  4jri  the  iti{>L>  of  .^ex  and  preclude  emtdoTer.s  from  jUftlif>ing  ntiequal  periodic 
.  bjtmeilt^  o'l  the  ba.M>  of  diflferentes  in  ct»t  for  niale>  and  for  feniales.  While 
lite  ai>proaeh  taken  in  the  hn»d  regnlatiua  Is  felt  to  be  the  most  reai^onable  at 
present,  Uie  i5ecret.if.\  reuugni/.es  tl*e  need  to  mo\e  lo\V4rd  .some  proM.Hion  for 
eipiaiit^  in  periodic  benelit->.  In  of  tlie  potential  pn/Mem.-j  a,N.>ociated  *viih 
>ueh  a  pro\j>ioa  and  also  wuh  tiie  present  inconsistency  bei\\een  tlie  EEOC, 
UFCC  and  HEW  approaein»s.  the  l»re>ldent  ha.s  directed  that  a  report  be  pre- 
imrod  by  October  15  reconunendlng  a  single  approach. 

80  *' 

Subparagr.iidi  8G.olia>a>  makers  it  cKar.that  the  regulation  applies  to  l>art* 
luno  eniployee^.  In  the  preamble  to  thi^  piopo.>(;d  regulation  it  u<is  slated  Diat 
ibo  .--ecrion  concerning  fringe  benefits  *inow  §80..'i0)  ^^ouhl  be  interpreted  as 
folio\\>.  U  \\ould  require  fhat  uiiere-an  iiistitniions  female  pernntncnt  'em- 
ploy e^'S  are  di.st>roiHirlionatelv  part-time  or  it.-»  permanent  part  time  emi^lo.vees 
are  di.^tjroportlonateiy  female,  and  the  institution  does  nt>t  pro\lde  It,s  permanent 
part-time  employees  fringe  benefits  proportionate  to  tho.se  pro\idid  full  time 
emplojiee-i,  the  institution  dwnonsti-ate  that  such  a  manner  of  pru\iding  fri.'igo 
ln-nofiLs  does  not  dLNcriminate  on  the  ba>bs  of  .sex.  Assuming  the  absence  of 
disi-ri minatory  hiring  pnictues  on  the  part  of  an  employer  uiilch  channel  female 
job  appllcaat.s  into  part-tiaie  po>ition.s,  i>  is  Que^stionalile  whether  the  Depart 
ment  has  the  authority  to  place  the  burden  on  an  employer  to  demonstrate  that 
failure  to  gi\e  part-time  employees  fringe  bniefit)<  proportionate  to  those  pro- 
dded to  fuibtimo  employees  umler  the  eircum^stancos  .stated  above  is  not  dis- 
criminatorj-.  bince  discriminatory^  hiring  practices  A\hich  rhaniiel  femaleJob 
applicants  into  part-time  jobs  are  clearly  prohibited  by  subparagraph  8C.5r(-'0 
.  (1^,  and  because  of  the  questions  which  ih^iy  be  raised  as  to  the  soundness  of 
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the  interpretatiuii  given  ti;  %  i^O.nO  in  thu  preamble  to  the  proposed  regulation, 
the  Department  wlil  assume  the  Initial  burden  of  deniuubtrating  that  a  particu- 
hir  method  of  providing  fringe  benefitb  to  part  time  employees  Is  discriminatory^ 

-.  .    .  ■         .  '  ' 

Subparagrapfi  60.51  (a >i-i;  parallel  paragrapli  SG.2S(b)  which  concerns  stu- 
.    dent  recruitment.  It  prolilblts,  recipients  from  granting  prefjrenees  to  «mplojv 
Dient  applicants- wlio  are  graduates  of  particular  institutions,^the  ^udciit  bodies 
q£  which  are  ,e:^elu8ively  or  predominantly  of  .  one  sex,  If  the  effepr  of  ^uch 
preferences  results  in  tllserlmination  on  the  basis  of  sex.  ,  * 

Paragraph  8a43(a)  as  it  apiwared  in  the  proposed  regulation  required  recip- 
4entb  \\ho  recruit  for  employment  to  make  comparable  efforts  to  recruit  members 
o£  each  sex.  Paragraph  60.53 U)  of  the  final  regulation  no  longei:  requires  com- 
'  •  parable  efforts  but  provides  that  a  recipient  shall  not  discriminate  on  tlie  basis 
ot  seai.in-^the? recruitment  and  hiring  of  employees.  This  change. recognizes  that, 
under  -some  circumstances,  an  emploj;er  mjiy  expend  greater  efforts?  to  recruit 
riiembers  of  on6  sex  without  discriminating  against  members  of  tlfe  other.  For 
example,  where  a  .school  district  is  located  closj^  to  an , all-female  private  under- 
graduate school,  the  district  may  ha\x^  to  exixjnd  greater  efforts  to  recruit  male 
teachers*  than  it  will  hare- to  use  to  recruit  female  teadiers.  Hovyever,  where 
a  reefplent  Is  presently  discriminating  on  tli^  basis  of  sex,  or  Has  in  the  past  so 
dl.^crIlnhmted,  It  shall  take  remedial  action  to  recruit  members  of  the  sex  dls- 
uiiminated  aguiiibt  until  th^  effect  of  such|past  discriminatien  no  longer  exists, 

In  response  to  tlie  public  comments,  flie  language  of  paragraph  80.54 (b)  has 
been  slmiilffled  over  the  lanjjuage  appearing  in  Uie  proposed  regulation  to  prohibit 
a  recipient  from  enforcing  any  policy  ur  practice  which  results  In  the  payment  of 
wages  t6  inemlMJrs  of  one-sex  at  a  rate  less  than  that  paid  to  meq^bers  pf  the 
utlier  sex  for  equal  work  on  jubs,  tbe  performance  of  w^lch  requires  equal  skill,  • 
effort  and  responsibility,  and  which  are  iwrfurmed  under  similar  working  condl- 
,tlons.  This  makes  the  title  IX  regulation  consist9nt  with  the  wording  of  the 
Kqiwl  Pay  Aet  6f  1963,  Pub.  L.  88-3S,.29  U.S.C.  paragraph  20G(d),  and  will 
enable  the  DIreetur  to  rely  o^.the  case  law  established  under  the  Kqlml  Pay  Act 
I   to  Interj/ret  and  .en  force  paragraph  80.54  ( 1) ) . 

*•  *  ' 

93  .  ' 

Paragraplis  8f).57  (b),  {C)  and  (d)  have  been  slightly  mutlified  frum  the  t/aillcr 
veision  to  njake  It  clear-  that  a  recipient  cannot  discriminate  on  the.  basis  of 
pie^nancy,  cidldbirth,  false  pregnane),  termination  uf  pregnancy  and  recovery 
therefrom  and  that  suUi  uondiUons  and  any  tempurary  disabilities  resulting 
therufroni  must  be  truated  by  the  retipieiit  us  an>  other  temporijfy  disability 
for  all  Job»related  purposes.  .  .^^  . 

Paragraph  80.47(e)  in  stlie  proppsed  regulation  provided  that  an  employee 
could  not  be  required,  to  cummenfo  leave  related  to  pregnahcy  B(S  long  as  her 
physician  certified  tliat  she  was  capable  of  performing  her  duties^  and  Uiat  slie 
nni.st  bv  alluwed  tu  rebume  wurk  after  sucli  a-leavc  no  more  tliau  two  weeks  after 
hjL'r  pliyslclan  certifies  that  she  is  chpable  of  doing  so  or,  in  the  case  of  an 
employee  who  Is  a  teacher,  at  the  beginning  of  the  first  academic  term  after  such, 
certification  Is  made.  This 'section  has  been  Completely  delated  from  the  final. 
.  regulation  since  it  is  Inconsistent  with  paragraph  80.57(b)  which  requires -that 
all  conditions  related  to  pregnancy  be  treated  as  disabilities  for  job-reltitod 
purposes.  If  a  recli)ient  requires  that  any  employees  suffering  from  a.  temiigrary 
disability  be  required  to  olitaln  a  physIcIanHj  certification  that  they  arc  capable 
ot  continued  wurk,  then  It  nmy  alsu  require  sudi  a  certifitation  from  pregnant 
/  employees.  If  a  Recipient  requires  all  employees  who  take  sick  leave  for  a  tern- 
p.irary  dl.sablllty  to  return  tu  work  after  such  leavo  two  weeks  after  a  physician 
certifies  that  sutli  employees  are  capable  o£  retuwUng,  then  the  same  procedure 
must  be  utilized  fur  pregnant  emploices.  IIuwe^er,  If  none  of  these  certifications 
ib  required  for  others  teinporary  disabilities,  none  may  he  required  of  pregnant 

ERIC  Su.;.; 


26     :  . 

employees.  Likewise,  a  recipient  may  not  require  pregnant  employees  to  git'e 
advance  notice  of  which  they  Intend  to  commence  sick  leave  unless  such  advance 
notice  is  also  required  ot  all  other  employees  who  Intend  to  go  on  sick  leave 
"due  to  a  temporary  disability  in  cases  wherje  advance  knowledge  of  Uie  absence 
makes  such  notice  possible. 

»5 

Paragraph  g0.60(a)  prohibits  pre-employment  Iifqulries  as  to  an.  applicant's 
marital  statas  since  such  inquiries  are  frequently  the  foundation  for  discrimina- 
tion against  married  women,  Subparagraph  80.21  (c)  (4)  In  Subpart  C  contains 
a  similar  prohlbitloa  with  regard  to  preadmission  inquiries.  ^Che  proposeil  regu- . 
latlon  proscribed  Inquiries  Into  ^vhether  a  Job  applIcaiUt  was  *'ils.,  Miss  or  Mrs.*' 
Since  under  paragraph  S6,C0(b)  intfulries  as  to  the  sex  of  an  applicant  may  be 
made  so  long  as  It  Is  made  of  members  of  both  sexes  and  Is  not  used  to  discrlrat- 
nate.  the  Inquiry  proscribed  in  paragraph  8p.60(a)  as  to  \yheUier  an  applicant 
isj'Ms.,  Miss  or  Mrs."  has  been,  changed  to  delete  the  *'Ms." 
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Finally,  }  80.51  permits^  consideration  of  sex  in  making  employment  decisions 
where  sex  Is  a  »*bona  fide  occupational  qualification."  T^iis  section  is  retafned  lu 
the  final  regulation  to  make  the  title  IX  regulation  consistent  with  the  Sfex  Dis- 
crimination Guidelines  of  the  EEOC  and  with  the  OFCC  regulation^ Implementing 
Executive  Order  11240.  This  secUon  will  be  interpreted  narrowly^  consistent 
with  interpretations  already  made  under  title  VII  o£  the  Civil  Rights  Act  of 
1904  and  the  Executive  Order^       .         ^  /  , 

^  ^  '  •     SUBPJlST  f 

f  8G,7I  Interim  Procedures 

For  the  purposes  of  Implementing  this  Part  during^  the  period  between  its 
etrectlve  date  and  the  final  Issuance  by  the  Department  of  a* consolidated  pro- 
cedural regulation  applicable  to  title  IX  and.otlier  civil  rights  authorities  admin- 
istered by  the  Department  the  procedural  provisions  applicable  to  title  VI  of 
the  Civil  Rights  A<>t  Of  1904  are  hereby  adopted  and,  Incorporated  herein  by 
reference.  These  procedures  may  be  fo&d  at  45  CFR  {{ 80-^80-11  and  45 
CFR  Part  81.  *  ^ 

The  Secretary  has  chosen  to  adopt  the  title  VJ[  procedures  for  use  during  the 
Interim  period  between  Uie  effective  date  of  this,  regulation  and  eflfectlveuess 
Of  the  final  consolidated  procedural  regulation  to  simplify  enforcement  during 
that  time  and  to  avoid  applying  a  different  procedure  for  enforcement  df  requice- 
tuents  concerning  discrimination  based  on  race,  color,  or  national  origin  ^rom 
those  based  on  sex.  The  Department  is  publlsliing,  simultaneously  with  this  final 
regulation,  a  projwsod  consolidated  prdccdural  r6gulation  which  will  apply  to 
most  of  the  Dei^artmenfs  civil  rights  enforcement  activities.  Comments  on  that 
proposal  are  scyilclted,  as  provided  In  the  notice  of  proposed  rulemaking;  for  4o 
days.  , 

^  QUESTIONS 

'  Questions  concerning  the  application  or  interpretation  of  thia  regulation  should 
he  addressed  to  the  Regional  Directors  ot  the  OflSce  for  Civil  Rights  whose 
addresses  are  as  follows :  e  . 

Region  I-  Mr.  John  G.  Bynoe.  RKO  General  Building,  5th  Floor,  Bulflncli 
Place,  Boston,  Massachusetts  02114.         -  ' 

Region  II~Mr.  Joel  Barkan,  20  Federal  Plaza,  Room  3008,  New  York  10007. 

Region  Ill-Mr.  Dewey  Dodds,  Gateway  Building.  3535  Market  Street,  Phila- 
delphia, PennsylvanlaflOlOl.        .  N 

Region  I V^Mn  William  Thomas,  ?to  SevenUi  Street^  N.B.,  Room  404,  Atlanta, 
(jteorgia  30o23.       <  " 

Region  V— Mr.  Kenneth  A.  Mlnes,^309  JV.  Jackson  Boulevard,  10th  Floor,  Chi- 
cago, Illinois  60606.  ' 

Region  yi-Ms,  Dorothy  D.  Stuck,  1114  Commerce  Street,  Dallas,  Texas  75202. 

Region  yil-^Mr  Taylor  D.  August,  12  Grand  Bulldlng,12th  and  Gi;and  Avenue, 
Kansas  City,  Missouri  04100.  / 

•oi^^^^l^'VJ  ^"^^^'■^^  Rcrman,  Room  11037  Federal  Building.  1061  Stout 

Street,  Denver,  Colorado  80202. 
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UegUm  IX-tMr.  B  loyU  L.  l>i«  uiv  TOO  Market  Street,  Kuom  700,  Sail  Francisco, 
-California  9-1102.  "        ;  ^  ^  , 

Region.  X— Ms.  Marlama  Kiner,  0101  >\rt;ule  Plaza  BmUling,  1321  Seooiul 
'  Ave£iuo„5?eattle.  Washington  9S101. 

.Dated :  May  27»  1075.  '    .  ^ 

,      *  ,  .  CASPA1:       Wr-iNaEncER.  , 

Sccretarj/* 

.    Dated :  May  27, 1075.  ^ 

Approved :  < 
GEB.\tD  K.  FOUD,      ,      .  * 
President.  -\ 

Part  ^0  is  added  to  read  as.sl^t  forth  l>elo\v : 

Part  m>— NonoiscuimY^^auo.n  o.v  tiik  Basls  of  Skx  U.noui  FtoyiALLY  Assisted 
0  >JCducation  Piiooba:^is  and  Activities 

subpaut  a — i.vtkodvciion' 

sec.  ■ 
*.s0.1     Purpose <i ad effectH-e  datd. 

.rK?nnhVon«.  '  . 

^{^J^  >  Remedial  and  afilrmative  adtion  ^ijid  self-evaluation. 
80.4     A.«<su ranee  required.  *  * 

.so..**     Tranttfers  of  property*      ^        ;  ^  . 

8fJ.G     Effei't'oY  other  r9quirement3. 

80,7     Kffect  of  cinploybient  opportunitio.*!.  ^ 

iJcsignath'n  uf  re.sp(>n&ibk-  employ  ee  and  aduptioh  of  grkviince  procedares. 
80.0     Disseniina^tioii  oj^poliey,  ' 

SUBPAUT  Sr^COVEnAGK  , 

'80.11   Appjication.  , 

^0.12   Efluiational  inhtitution.S  tuntrulledih^  rtligioiu  organizations. 
80.13   Military  and  merc^^ant  nilirine  (?duc5tlonal  institutions. 
*80.U  Meinben^hlp  practices  of  certain  organizations.    ^  _  ' 
80.15 '  Admis>io!is.  ^  %  " 

sO.lO  KdiuaHonal  institutl^ms  engible  to  suhmit  tran>ltion  plans. 
8(/.l7  Transition  plans.  t 

s«;iV80.20   [Reserved].  *     '  .       ,  / 

SUBPAIST        DlS<,KIMIN.\VlO.N  0.\  THE  BASIS  Of  SEX  I.N  APMISSION  AND  nCCKClTME>*T 

pnOIIIBITED  .  *' 

80:21   AdHd'-sion.    .  *  »^ 

80.22  Preference  in  aduilsslon.  ^  .  * 

80.23  lUtTuitinent,'  -  •  * 
80.2K<0,:)0    IResecved].  ^  * 

^ITBPAK'r  t>— DISt^^MlN.^TlO.N  ON  THE  BASIS  OF  SE\  I.N   Eiai^\TION  PKOoUAMS  AND 

ACTIVITIES  PRQniDITED  '  • 

See.  '  ,     /  *    ^  . 

80.31  KdiK'aUou  programs  and  activities.  .  '  » 

80.32  IIoiL^injf,'. 

8G.;53  \Con)pavnble  faciliUes.    •  -  ,        •  . 

80.34  A crefsa  io  course  dffo rings.  "  V 
.v(m}5  Af^c  t'^-H  to  schools  OJ>erated  hy  L.E.A.s.      *  , 
80.30  Tonnsel^ig  and  irs(»  of  appraisal  and -counsi'hnrrjtintt  rials. 

80.37  Kiifam  ial  assistance.  -     \      »     -  • 

80.35  Kinplovrnenta^/istance  to  students.     •      \   -      -  \ 
80.31)  J  toVn  apd  ijpnu-«j[ice  benetlts  and  service'^. ,  ,  . 

mMO  .Mirtiral  or  paVvntal  statits.  *  . 

.sO.41  AtliMIf'^.  .  '  .    -  *  • 

sO.42  Textbooks  and  f^irricular  material.     *  ,       ;  '  5  -  * 
.sO.43-80.50  4Ro.serv(d|. 
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SbBP.VKr  E — DIbtltlMI^.\lIl>.^  O.N  li!!.  li.VhlS  OF  BEX  l.N  f.MM,U\4(LM  ;N  hDtcAHO.N 
PjtOUKX.MS  AND  AinVITIKS  i'UOlIIiUrKD 

80.31  *  villi  pi  oy  men  t 
bG.u2  Employinent  fritcrfa. 
.s0.5Ji  Ilecniitinent. 
i^iirA   (V)mi>eiii;ation.  ^ 

Job  clnssincation  and  .struct ur<*. 
.SO.50   Fringe  benuMt^', 

^farital  or  parental  .status. 
iiG.5S  >}ffect/<»f  Sta I e  or  local  law  or  othtirTcqui rcnicnts. 
^4>«.oJ)  A(h*crti«iiig.  ^  > 

86.6(1,  I're-eniplo.vment  inquiries?. 
80.()1   Sex  as  boua-nde  occupationarQuaU Pica t ion. 
8(J.02-80.7()   (Jleb'erved  ] . 

SUBP.^KT  F — rUOCEpUiiES . 

80,71   Jntcrlni  procedure^, 

SllJPAaT     — IXTKODUCTION 

§  SOJ   Purpose  a7itl  effective  date, 

Tho  p(iri)osc»  of  tlii^  p.irt  i**  to  t  /TiHluatu  tit4<^v  ui  iUv  Kdutation  A mrud mentis 
of  1072,  as  amendccl  by  Tub.  L.  88  Stat.  18?»<(i5-\ci5l»t  buctioub  004  and  900 

of  tho.s<i  AnicndniiHt.N^  whkli  i&  dcvi^^nctl  to  eliaiinaU*  ^vuUi  <crlain  iMfptions; 
dlMriaanatiuii  on  ilu*  ba.si^  of  in  an.\  mUKatiun  (irujiiailw^aituity  rctoninj; 
Fi'deral  linanci.iI.a.^M.-laruv,  ulKUu^r  or  nt^t  .^uih  pro^iain  or  ac>i>^t.\  i>  i»fferi'd 
ur  .s|H>hson  d  li\  an  i  diK.itaaul  ihvNtitutiou  ii>  duiincil  in  tbi^  part,  'iiiT>  i.>  aJso 
intmdod  to  i  lYiUuatc  >j.aitiU  .v|i  u£  the  IMuialion  Anu  iubuont.^  oi  lO^iTi^tii^ 
*Xi-ns(i  SS  Stat.  l.Vl.  rin'  ( ffiH  ti\i«  iUiv  *>£  thi.s  pait  .sball  bo  .Jul.\  lil,  VJlo.     4  - 

(Secjt  001,  002,  Kdncatiun  AniendiiiuniA  of  li^7J,  80  Stat.  373,  371,  20  U.S.C. 
WM.  ir>s2,  jks  aniindi'il  b^  Tab.  L.  03-50H,  8S  Stat.  l.sTiO.  aiid  Sec.  s^^l,  ICdlu^ition 
Aiiietidnants  of  JIm-t,  .N>;Stat.  18*1, 1'ub.  L.  03 -3b0) 

§•^^'.3  Definitions, 
As  u^od  in  tliKs  pa rt.  tho  ti'nn*— 

(a)  "Titlr  /A"  niVan.s  title  IX  of  thi*  Edntation  Anandnivnts  of  1072,  I'ub.  L. 
02  31*^,  as  amended  by  section  3  of  Tnb,  L.  03-508,  88  Stat.  1855,  e:L>ept  §  004  and 
m\  thereof ;  20  U.S.C.     1081. 1()S2.  lilKi,  1085,  lOsO, 

{1}  "Dr^mrtmint"  nteait^  the  Dt-partiui-nt  of  Ilealtli.  Kdtuation.  ami  Wi-lf.ire. 

(c)  *>'(rr,r/«ri;"  nu-an^  tin-  Sevri'ttir>  of  Jlraltb,  Kdu^ilion.  and  Wel/ait-; 

(d)  *'fJireotor"  moanb  the  Director  of  the  Oflut*  for  Ci\il  ni^:ht^..of  the 
Dispart  meat 

(v)  -"'litvuK^inff  Anth,rittr  means  that  comrH>aent  of  the  Doi..»rtmtnt  dele- 
gated authority  h^  tla»  StHrftar.\  to  appoint,  and  to  re\ieu  tiie  dieiMoas  of,  ad- 
mhiistrat  i-.'e  ^i\\v  j  ndws  in  easo.s  a  ri.sin^  under  this  P.i  r1\        .  ^ 

Jf)  *'A(Immiftratm  Um  judm'"  mran?*  a  pt-rson  ai>pointed  iIk-  ri'Mcwlng 
il^nrbority  to  pre.sldi-  over  a  hear  ins:  held  under  this  Tart.  » 

(f:)  **J'\tl('nil  /inufuuil  tt^ftUiantt"  mean.-*  any  of  tht-  folbiwmjr,  uhua  auUiorized 
or  evti-ndcd  under  a  law  admi^dstoriMl  by  the  Department : 

(DA  arrant  or  loan  of  lV(hnil  iinamial  aKsbtami*.  ihthiduK  Umds  mado 
available  for : 

ti)  The  ac(ini.sit*..r.,  v..:.otructio!i.  ri'Jit>\ation,  rt^loiuiion,  or  rej/air  of  a  build- 
ins  or  facility  or  any  portion  thereof ;  and 

(Hi  SlhoJur^hii^.s,  loan^,  grants,  \^ageij  or  other  turnip  extended  to  any  entjty 
fur  pajnic:**  t»>  or  In  half  of  .-ntuUfnt^i  .olmlttcd  to  that  enttt>,  or  extendwl 
din-etly  to  yueh  student.^  for  ]»ayinent  to  that  entity. 

<2i  A  arrant  of  FuliTal  rial  or  iHT.^Jon.rl  property  or  any  intere.st  therein.  in« 
» lading  .surplus  pro|>ert.\,  and  tho  procet-ds  of  the  ^al^•  or  transfer  of  .such  prop- 
erty, if  the  FtMh-ral  .sh.ire  of  the  fair  market  value  of  the-pro|»iTt>  i--  not,  upon 
.surh  sale  or  trnnsft  r,  i>ropi  rl.\  aniiunted  for  to  the  Keder.il  Govi'innu-nl. 

(3)  Provision  of  the  .'^ervlee.s  of  Federal  personm'J. 

tl)  Sail"  or  Irasf  ff  Finlcral  property  or  any  Interi-.st  therein  at  jiommal  von- 
>UhtatIun.  or  at  toHMd*  ruti»iii  ndu*  lul  for  the  purpt>sf  of  qs.sistin^  the  rei  ipirnt 
or  in  rfHi.^jnilion  ot  publo  liittfK^t  i*f  hv  mtmhI  theri'b.\.  or  piinuis.siou  to  U>v 
Federal  proi^erty  or  any  iaterestSliereln  witliont  consideration. 

<5*  Any  othi-r  lontr.tct.  a«ri'i*m^n^.or  arran^rement  whiili  ha.s  «ne  of  its 
purposr.K  the  prhvi.sioh  of  .i>^i>tanie  to  education  pru^iram  or  a<tiMt>,  exiept 
ff  contraet  of  insuninceor  Knaranty.  ,        '  I 
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Un  -lU'ciuivnr  m<ans  tui\'sUitc  or  imlitica!  .siib(!i\ i.^iuii  thereof,  or  any  iii- 
.strniiuMitalil.^  ot  a  ^^tatf  ur  iH>!itita!  .stibm\ i^iuu  thereof,  any  nubhe  or  private 
agency,  instuutiun.  or  or^^aniiwitiou,  or  other  eutHy,  ur  any  ihtsoh,  to  >yJ\«»»/;^^;; 
c-?al  Innniuial  a^ssi.stance  ks  extended  dfroeUy  or  thruugli  another  m^ipient  a!  d 
whieit  opera/eh  an  educ  ation  program  or  aetivlty  whieh  receives  or  henelits  n-oni 
sueh  asMstaiiee,  inelnding  any  sjnbunit.  ^lRce^^or.  a.-.Mgnee,  or  transferee  thereof, 
•  II)  -ipphcanr  means  yne  whu  subniits  an  application,  request,  or  plan  re- 
quired to  he  a!»proviMl  by  a' l^epartmeiiL  ulhtial,  ur  by  a  reeipieiit,  as  a  condition 
to  hecomiuf,' a  reeipient  ^  ^  ,      ,  /t  i^  \'\  nc 

(1)  •7i:rii(0(i/io«(if  institutton"  means  a  IocmI  eduuUional  agen^^y  (L.KA  )  as 
deUiied  bv  seetion  bOlif)  uf  the  Elementary  and  Seconchiry  Education  Act  or 
ItKw  lliO  I'.fcii.C.  .V>1),  a  preschcH^l.  i>  urUnU-  c-leiaentary  or  ^eeoiuhU'^  .>cliooK  or 
au  applicant  or  recipient  of  thG-type  deUned  by  paragraph  (kj,  (1),  (m),  or  (ii) 
ol  tlii.s  >et;tion.    -  '\  .     •     •        ii  i 

Ik)  'iJtfftttutwn  of  f/radtnitc  ktohvr  ulttcation''  means  an  institution  whieii' 
At)  Offers  avademic  studv  beyond  the  bachelor  of  arts  or  baihelor  of  science 
de^'reo.  whether  or  not  leading  to_  a  i  ei  tUUaie  of  any  higher  degree  in  the  liberal 
ariN  and  M-ienees ;  or  .    ^  *  *  i  » 

(2)  Awards  aiiv  degree  in  a  professional  fleUl  beyond  the  first  professional 
degree  (regardless  of  whether  the  Ih^t  prufe>Monul  degree  in  such  field  is 
awarded  t».\  an  institution  of  undergraduate  higher  education  or  professional 

education)  ;  or  .     .     .   ,     ,   /  *  ^ 

i.'i)  Awnrds  no  ilegree  and  offer.s  no  further  uujdemic  study,  hut  operates 

ordinarily  ftir.tiie  purpose     faeihtatiag  re.seartii  bj  pcrM^ns  who  have  received 

the  liighest  graduate  degree  i"  anyTield'of  study. 

i\)  "In^titutiffn  of  nn (Urgra d lui t e  h igh er  educa I ioiV  niea as : 

( 1 )  An  in>titutioii  offering  at  lea.st  two  Imt  b sh  tlaiu  four  years  of  ollege  level 

stmlv  bevund  the  liigii  school  le\el,  leading  to  Ti  dipbmitt  iir'an  associate  degree, 

or  whi>llv  (ir  prineipallv  rredital>b»  t<*ward  a  baccahiuivate  degree; or 

tli)  An  i!!Stitution  ottering  uiademic  studj  Jeailiiig  to  a  baccalaureate  degree: 

OP  * 

(';?)  An  agency  or  body  which  ccrUfles  credentials  err  offers  degrees,  but  which 

Ilia  V  or  ma V  not  offer  academic  study,  *.        ■  , 

fni)  *'lnMiti\Uon  of  profemonal  education'*  niean.s  an  instltutic^n  (except  any 
'institution  of  undergraduate  higher^  education)  wHth  offers  a  program  of  aca- 
iinmr  studV  timt  lends  to  a  fir>t  professional  degree  in  a  lield  for  which  there 
is  a  natioiiai  speciaiiml  accrediting  agency  recognized  by  the  Lnlted  btatcJ? 
Commissioner  of  Education.  ' 

(n )  "hi^tttutihtt  of  vocational  cdttcntiotr  means  a  school  or  institution  f except 
an  institution  c»f  professional  or  graduate  or  undergradtiate  Ijigher  e<lucation» 
which  has  as  its  prifnary  punn^se  preparation  of  students  to  pui*sne  a  techilical. 
akilW^  or  vcmi-^kiUed  «.ccaipation  ot  trade,  or  to  pursue  study  in  a  technical 
flehl.  whether  or  not  the  school  or  institutitm  offers  certificates,  diplomas,  or 
degrees^and  whether  or  not  it  offers  iull time  study. 

lo)  "  idmiuiJttrativelu  xcporatc  umt''  mean.>  a  school,  department  or  coHoire 
of  ail  educational  institution  (other  than  a  lo«al  educatioiml  ageii.  y^  ad:iiiSsioii 
to  wldc'li  is  independent  of  admission  to  any  other  component  of  such 

*"nu""!l"/>ai.<AfioH''  means  selection  for  part-time,  ftill-tinie.  special*  associate, 
transfer,  exchange,  or  any  other  enronnient,  membership,  or  matrfeulatlou  in  or 
at  an  education  program  or  activity  operated  by  a  recipient 

(q>  "Stttdenr  means  a  person  who  has  gained  admission.  , 
iX)  ^^'h^umtion  plan"  means  a  plan  subject  to  the  approval  of  the  tmted 
States  t'tanmissioner  of  Kducntlon  pursuant  t.*  section  Q01(a)(2)  of  the  Ednca- 
tiou  Vrnendmentj,  ot  1072.  under  which  aJi  educational  institution  oj)erate.s  in 
mailing  the  transition  from  U-Ing  an  cdtieational  Institution  which  admits  only 
students  of  ouc  .^cx  to  Ijeing  one  which  admit.s  students  of  both  sexes  without 

^^*Tsi"l\  Im^  Education  Amendments  of  1072,  80  Stat.  373.  371;  20  r.S.C. 
ICk^I,  10S2.) 

§,sv;..f   f^rmcdial  and  afTirmntivc  acthn  and  self -oval mi tiojL 

(a)  limcdial  action.  If  Uie  Direct4>r  finds  tliat  a  rciipient  has  discriminated 
again><t  persons  on  the  basis  of  sex  in  an  education  program  or  activity,  such 
recipient  stiall  tiike  such  remedial  action  as  the  Director  deems  neccs>5;ary  to 
"  overcome  the  effects  of  such  discrimination.  ■ 
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ft  )  Affirmativo  acUufh  In  the  absence  <»f  a  finding  of  discrimination  on  the 
fcosis  >lf  ser  in  an  educafli^u  prugrum  ur  acti^itj,  a  reciiJient  may  take  affirmative 
fti  tji»n  to  overcume  tlie  eUfucti^  uf  condiuons  \\hlch  rcbulted  in  iimltetl  participa- 
tion therein  ly  person:>,uf  a  v^JrtlcuIar  sex.  Xothiiig  herein  shall  be  interj^reied 
tf*  alter  any  affirmative  actlou  uUigatlons  which  a  recipient  may  have  under 
,    BxecuUTO  Order  11240. 

'rj  S^lfi  valuation.  Each  xeeiplent  education  institution  shall,  within  one  year 
of  the  fffoctive  (late  of  thLs  part: 

(1)  E\alu£rte,  in  terms  of  the  requirements  of  tJiis  p^rt,  its  current  [wlicies 
and  prartioes  ind  the  effects,  thereof  concerning  admission  of  students,  treat- 
rapnt  of  ftudentfi,  and  employment  of  both  academic  and  uon-academic  personnel 

^    working  in  connection  with  the  recipients  education  program  or  activity; 

(11)  Jrodlfy  any  of  these  policies  and  practices  which     not  or  may  not  meet 
the  reauireraenta  of  this  part  ^  and 
I  (ili)  Take  iippropriate  remedial  steps  to  eliminatt^  the  effects  of  any  dis- 

\  rrimiuation  whicl^  resulted  or  may  have  rusuiicd  from  adherence  to  these  policies 
^      and  practices.  -  ^ 

(d)  AvaiJabiliUf  of  tclf  evaluation  Mnd  related  tnaterials.  Recipients  shall 
maint*nli;  on  llle  for  at  Ica^t  three,  years  following  competition  of  tlie  evaluation 
reqnirwl  under  paragraph  (c/vf  this  section,  and  slmll  provide  to  the^Dircctor 
upon  requests  a  d'escription  uf  any  modifications  made  pursuant  to  bubparagraph, 
(c)  (ii)  and  of  any  remcHllid  steps  taken  pursuant  to  subparagraph  ^cMiii). 

(Soca  001,  002,  iCducution  Amendments  of  1972,  &G  Stat.  373,  374:  20  U.S.C. 
im,  16S2.) 

ISO,^  A$3urance  required. 

(a)  General.  Kvery  application  for  Federal  financial  assistance  for  any  educa- 
tion  program, or  activity  shall  as  condition  of  its  approval  contain  or  be 
a.  compfUiieil  Ly  an  assurance  from  the  applicant  or  rcn.ipient,  satibfactory  to  the 
PIro<*  r,  that  each  education  program  or  activity  operated  by  tlie  applicant  or 
recipient  and  to  which  thi&  part  applies  will  be  operat<?d  in  compliance  witli  this 
part.  An  assurance  of  ccuvpllance  with  this  part  shall  not  be  satisfactory  to  the 
IMrcitor  If  the  assurance  applies  fail  to  commit  itself  to  take  whatever  remedial 
action  l3  iiecessary  in  accordance  with  §  86.3(a)  to  eliminate  existing  di.icrim- 
Ination  on  the  basis  of  sex  or  to  eliminate  the  effects  of  past  discrimination 
whotlier  occurring  prior  or  subsequent  to  the  submission  to  the  director  of 
'  such  assurance. 

ih)  Duration  of  otligation.  (1)  In  the  chse  of  Federal  financial  as.sistance 
extended  to  provide  real  property  qr  structures  thereon,  such  assurance  shall 
'obligate  the  recjpidnt,  or,  in  the  case  of  a  subsequent  tranhfer,  the  tninsferee,  for 
the  period  during  .which  the  real  pror>erty  or  structure  are  used  to  provide  an 
e<!ucnUon  program  or  activity. 

(2)  In  tlie  case  of  Federal  financial  assistance  extended  ,to  provide  personal 
property,  such  assurance  shall  obligate  the  recipient  for  thu  period  during  which 
it>etains  owner^rhip  or  possession  of  the  property. 

(3)  In  all  other  cases  such  assurance  shall  obligate  the  recipient  for  the 
perio<i  during  which  Federal  financial  assistance  is  extended. 

fc)  Form.  The  Director  will  specify  the  form  of  the  assurances  required  by 
paragniph  (a)  of  tlds  section  and  the  extent  to  which  such  a^-j-urances  will  be 
reiiulred  of  tJ^e  applicant's  t>r  recipients  subgrantees,  contractors,  subcontractors, 
transfere<^,  or  succc'ssors  in  interest. 

f^ecF.  001,  002,  Education  Amendments  of  1072,  80  Stat.  373,  374  :  20  U.S.C. 
16S1,  1682.)     ^  ^ 

I  ^0.3   Transfers  of  property^ 

.  If  a  recipient  sells  or  othen\ise  transfers  proper financed  in  whoie  or  in  part 
With  Federal  financial  assistance  to  a  transferee  which  operates  arjy  education 
program  or  acthity,  and  the  Federal  share  of  the  fair  market  value  of  the 
property  U  not  upon  such  sale  or  transfer  properly  accounte<i  for  to  the  Federal 
Government  both  the  transferor  and  the  transferee  shall  be  deemed  to  be  recip- . 
^  lents  Kubject  to  the  provisions  of  Subpart  B, 

fSecH.  001,  002.  Education  Amendments  of  1072,  80  Stat.,  373,  37-i,  20  U.S.C, 
1081,  1GS2.) 

f 

%  S0jj  Sffect  of  other  requirements.  , 

fai  Effect  of  other  Fcdpral  provisions.  The  obligations  imposed  by  tiiis  part 
arc  Indcpcn^'  iit  of.  anil4<>  not  alter,  obligations  not  to  discriminate  on  the  basis 
of  Hex  Impohcd  b^  JKxecutive  Order  11240,  as  amended,  section.s  700A  and  815 
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of  the  I'ublic  Health  Service. Act  (42  U.S.C.  205h-9  and  2tf6l>^) ;  'Htle  JUotth^ 
Civil  Rights  Act  of  1004  l42  U.B.C.  2000e  efe  seq.) ;  me  Equal  Pay  Act  < 29  L.S.U 
20G  and  206(d))  ;  and  any  other  Act  of  Congress  or  Federal  regulation. 
(Sees.  001,  002,  005.  Education  Amendments  of  1072,  8(5  Stat  373,  374,.  375; 

'"^(^f'lii^/'olf^^  local  lata  or  other  requirements.  The  obligation  to 

comply  with  this  part  is  not  obviated  or  alleviated  by  any  State  f  local  aw  or 
other  requirement  whldi  would  render  any  applicant  or  student  ineligible,  or 
limit  the  eligibility  of  an^  applicant  or  student,  on  thd  basis  of  sex,  to  practice 
any  occupation  or  profession.  .  , 

(CJ  Effect  of  rules  or  regulations  of  prtvate  orffanurattons.  The  obligation  to 
comply  with  this  part  Js  not' obviated  or  alleviated  by  any  nile  or  regutotion  of 
any  organization,  club,  athletic  or  other  league,  or  fsociaUon  which  wo^^ 
render  any  applicant  or  student  ineligible  to  participate  or  limit  the  eligibUUy 
or  narUcInatlon  of  any  applicant  or  student,  on  the  basis  of  sex,  in  any  educa- 
tion program.or^tivity  operated  by  a  recipient  and  which  receives  or  benefits 
froiii  FederiirfinaiiyJal  assistance.  ^  j 

(Sec8.  0()1,  002,  Education  Amendments  of  1072,  86  Stat.  373,  374;  20  U.S.C 
ICSl,  m2.)  ,  . 

§  S6.7  Effect  of  employment  oppori unities. 

The  obligation  to  comply  with  this  I'art  is  not  obviated  or  alleviated  because 
employment  opportunltius  in  any  occupation  or  ilrofession  are  or  may  be  more 
limited  for  members  of 'Oiie  sex  than  for  members  of  the  other  sex. 
(.Sees.  00:i.  90iS/:Education  Amendments  of  1072,  80  Stat,  373,  371;  20  U.S.C. 
^1031,1082)  "  ,  .  ' 

IBO  8   Dcswr^tion  of  respoHsiltc  cmplouec  and  adoptioti  of  (jrievancc  procedures, 

(a)  DcBiOnaflon  of  responsible  Ciuployec.  Each  recipient  shall  designate  at 
lea«t  one  employee  to  coordinate  its  efforts  to  comply  with  and  carry  out?  its 
responsiblUties  under  this  part,  including  any  Investigation  of  any  complaint 
communicated  to  such  recipient  aUe^ing  its  noncompliance  with  this  rt  or 
alleging  any  actions  which  wunid  be  prohibited  by  this  part.  The  recipient  %hall 
notlfv  Tin  its  students  and  enipluyeus  of  the  name,  office  address  and  telephone 
number  of  the  employee  or  employees  appointed  pursuant  to  this  paragraph. 

(b)  Complatnt  procedure  of  recipic7it,  A  reupient  shall  adopj^  and  publish 
grievance  procedures  providing  for  prompt  and  equitable  resolution  of  student 
ami  employee  complaints  alleging  any  action  which  would  be  prohibited  by  this 
part.  .  ' . « n 
(Sees.  001,  002,  Education  Amendments  of  1072,  8^0  Stat  373,  3T4;  20  t  SC. 
1CS1,1(K^2)                    .  . 

^86.9   Discrimination  of  policy.  ^ 

(a)  yotiftcation  of  policy.  (1)  Each 'recipient  shall  implement  siHJCific  and 
continuing  steps  to  notify  applicant.^  for  admission  and  emijloyment,  students  and 
parents  of  elementary  and  secondary  school  students,  employees,  sources  of 
referral  of  applicants  for  admissiuii  and  employment,  and  all  unions  or  profes- 
Hioiial  organizations  holding  collective  bargaining  or  professional  agreements 
with  the  recipient,  that  iL  does  not  discriminate  on  the  basis'  of  sex  in  the  educa- 
tional programs  or  activities  which  it  operates,  jxha  that  is  required  by  title  IX 
and  this  part  not  to  discriminate.in  such  a  manner.  Such  notincation  shall  contain 
such  information,  and  be  made  in  such  manner,  as  the  Director  finds  necessary  to 
apprise  such  persons  of  the  protections  agaln^jt  discrimination  assured  them  by 
title  IX  and  this  part,  .bi>t  shall  state  at  least  that  the  requirement  not  to 
discriminate  in  education  i^rograms  and  activities  extends  to  employment  therein, 
and  to  admission  thereto  unless  Subpart  C  does  not  apply  to  the  recipient,  and 
tiiat  inquiries  concerning  the  appliv-utlon  uf  title  IX  and  this  part  to  such  rt^cipirnt 
may  be  referred  to  the  employee  designated  pursuant  to  J  80.8,  or  to  the  Director. 

(2)  Each  recipient  shall  make  the  initial  notification  required  by  paragraph 
(a)  il)  of  this  section  within  00  days  of  the  effective  date  of  this  part  or  of  the 
date  this  part  first  applies  to  such  recipient,  whichever  comes  later,  whhh  nofifi 
cation  shftll  include  publication  in:  (i)  Local  newspapers,  (ii)  newspapers  and 
magazines  operated  by  such  recipient  or  by  student,  alumnae,  or  alumni  groups 
for  or  in  connection  with  such  recipient,  and  (iil)  niemoranda  or  other  written 
Coramunlcallons  distributed  to  every  student  and  employee  of  such  recipient 

Hit  PtihUcattons.  il>  Each  recipient  shall  prominently  include  a  statement  of 
the  policy  described  in  paragraph  (a)  of  this  fccction  in  each  announcement. 


Imllain.  ratah<^,^  or  applU  atiuit  form  uhluh  it  niaktb  a\aiIaliU»  to  any  ijur.'son  of 
a  typi*  (U-^,rib('(l  in  parn^iaiib  ta>  of  thU  ht^ction,  or  uliith  ii?  uth^TWise  used 
in  conni-ction.with  the  recruitment  of  students  or  empKiyet-s. 

(2)  A  recipient  not  u^e  or  dLstribute  a  publication  of  the  type  described 
in  thN  parajrraph  uhkh  i>u;;gu.sts,  by  text  or  illustration,  that  such  recipient 
t^eat,'^  niiplKaut.s.  .^tiidvi.t.N  eaiph»>04-i>ilifforLntly  on  the  basis  of  sex  except  as 
such  trejitnu-ot  is  permitted  by  this  part. 

^  in  iJiiif.  ilution.  Each' re^ipU  nt  shall  dUtrlbute  ^wthuut  discrimination  6ii  tlw 
•  ba-is  fif  each  publication  described  In  paragraph  (b)  of  tins  section,  and 
shall  appri^f  ca' h  of  Its  aduils^ion  and  i-iuploynuvut  nt^ruituiunt  representatives 
of  the  puliiy  of  aoudiscrinilnatbiti  described  In  para^jraph  UO  of  this  section, 
and  require  .^ueh  r^jpresentatives  to  adhere  to  sueh  poliey. 

(Sees.  001,  '902.  Education  Amendments  of  l\iV2,  80  i>tat.  373.  374;  20  T.S.C. 

Sl-IIPAKT  B— COVFJIACE 

§  SO  J  J  Application. 

Exrtpr  as  provided  In  this  subpart,  this  Part  80  applies  to  every  recipient  and 
to  fanh  education  prograni  or  actiuty  oi>eratud  by  suUi  recipient  which  receives 
or  benelzts  from  Federal  financial  assistance. 

^SO  i2'  Educational  insiitutio7i8  cpntjoUvd  ly  rdigious  organizations. 

fn)  Application.  This  part  does  not  apply  to  an  educational  institution  which, 
H  confrnlled  by  a  religions  organization  to  the  extent  application  of  this  part 
would  not  be  consistent  with  the  religious  tcyets  of  such  organization. 

ih\  P  rnnption^Xn  educational  institution  which  wishes  to  claim  the  exemption 
set  f(  rth  In  paragraph  (a)  of  this  section,  shall  do  5.0  bv  submitting  in  writing 
to  the  Director  a  statement  by  the  highe>t  ranking  oflieial  of  the  Institution 
hlenfifying  the  provisions  of  this  part  which  eontllct  with  u  j>i)ecinc  tenet  of  the 
religious  organijsation.  * 

001,  002.  Education  Amendments  of  1072,  ^^G  Stat.  373,  374;  20  TSC 
10.sl,lON2i 

§  ^PtJS    V  Hit  art/  ami  merchant  marine  educational  inMi  tut  ions, 
^  Thi^  part  does  not  apply  to  an  educational  iustitutioii  whose  primary  purpose 
1^  t!ie  training  of  itidividualb  for  a  militai.\  serUce  of  tJu;  United  States  or  for 
the  uien-hant  marine. 

(Sk-s.  901.  P02,  Education  Amendments  of  1072,  8C  Stat.  373.  374;  20  I'.S.C. 
lGsi^;i(Js2) 

§  SO.L^f    Me^nherMp practices  of  certain  organizations. 

fa)  Social  iratrrnities  and  sororitifS.  This  p;irt  does  not  apply  to  the  member- 
ship pracrices  of  socini  fratornitii  ^  and  M.roritK-s  w hich  are  exempt  from  taxation 
undf  r  ;^ectimi  .>01fa)  of  the  Snhviul  Revwiae  Code  of  UJo4,  the  active  member- 
^•»rr  -^f  v:h[f}\  consists  primarily  of  students  in  attendance  at  Institutions  of 
higher  education.  > 

<b)  IM/r.l,  YWCA,  Girt  Scouts.  Jiotj  ^vouts  and  Camp  Firi  Girls.  This  part 
does  n<'t  apply  to  the  membership  practices  of  the  Young  Men's  Christian  Assoei- 
atinn  the  Young  Women Christhiu  A>sgciatioii,  the  Gia  .Stouts,  the  J5oy  Scouts 
and  <'nmii  Fire  Girls,  j,^^ 

irj  Vulnntarif  youth  .nrriio^  organizations.  TIw  part  does  not  apply  to  the 
men.bersliip  practices  of  voluntary  ^outh  >ervicp  organi/.ations  whicli  ar/*  exempt 
from  taxation  under  Section  .'OKa)  of  the  Internal  Revenue  Code  of  10r>4  and 
the  memb(  r^Uip  of  width  has  been  trailitioually  limited  to  nu-inbers  of  one  se.t  and 
principally  to  persons  of  lesss  than  nineteen  years  of  apfc. 

rS(-*'y.  POl,  002.  Education  Amentiments  of  1072,  SO  Stat.  373.  374  :  20  U.S.C, 
lOSl,  KVS2;  Sec.  3(a)  of  V.U  93-508.  KS  Stat.  lOvVj,  amending  Sre.  001) 

g  SGAo  Admissions. 

(a)  Admissions  to  (diicatlonal  iustitmions  prior  to  June  24,  1073,  are  not  cov- 
ered i>.\  this  part. 

{hp,  Afhinnij'traiitf  ly  separate  nntts.  For  the  purposes  only  of  this  section. 
55^^0.15  and  80.10.  ami  Subpart  C,  e.ich  aduilnistrativcly  si-parate  unit  shall  be 
deemed  to  bean  educational  Institution.. 

1.  I  AppUcatiofi  vf  J>iuhpojt  C.  Except  as  provhb-d  in  paragrai>hs  (c)  and  (d) 
of  this  ^•♦■t  iit*a,  Subpart  C  applies  to  ea»h  recipient.  A  n  ciplent  to  which  Subpart 
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C  aiuiUoa  .sball  nut  Ui.Mnmituitt  uu  tlit  baoln  uf  aux  ia  ailiub^iun  or  ruLruitiiieiit 
2ii  \  iolatioii  ot  that  ^subpart. 

uU  Lducationul  tn^titutiomt.  Except  aa  pruviiUil  in  paragraph  {l)  t*f  this 
."*fut*uii     Ui  r<tii/iUiil5>  uhith  arc  uJutatiunaijit^tUuiiviiia.,  ^Subpart  C  applies  unl.v 
.  tu  ina^tutiun?*  u£  ^ucatioHiii  uUucatiua,  pruftbsiuual  t'duuitiun,  graduate  higliLT 
eUuuatiun,  an*!  p4il;lu  lUcstitatioiib  ot,  uuduro'raiUiate  higher  edncatiun. 

u»i  J'ubttc  injftttuttonjt  of  unfUtyroduatt.  hii/hcr  niuiotton.  Subpart  C  dofs  not 
appiy  tu  an^  pubU^  iii.«5tiiaiiuri  of  uadvriiraduiit*.  higher  tdiKutiun  whicii  Uudi- 
tioaall>'  and  jLuuLliiuaib  frum  its  tataUbhniciit  buo  Lttd  a  pulici  u£  aduiitUnt;  u^ily 
students  of  OIK* ^t\x. 

(Sfcs.  001,  kducutiuu  Aniendmuntii  of  1972,  bC  Stat.  373,  371;  20  U.S.C. 
lG.Hl.I6b2) 

i  6GJ6  Educatkomil  msii  tut  ions  cUoihh  to  <tuhmU  tramition  plaris. 

Ui>  Apitlttiitiun.  Xliib  btttwu  ajiplifb  tu  each  uducational  iiibtUutiuu  lu  which 
Snbpart  C  applies?  whieh  :  * 

U>  AJiiiittud  uiil>  btudLntcj  uf  une  btx  as  rtgular  students  as  uf  June  23, 1072; 

or 

(2;  AdmHted  unl>  fetudunts*  of  i>ne  as  regnlar  i>tud<*nt>  iits  uf  3 mm  2o,  1905, 
hnt  thereafter  admitted  do  reguhir  students,  students  u£  the  Mi.v  nut  aduilttcd 
prior  to  June  23, 

\b)  rrovutofi  for  transition  plana.  An  educational  inatitutiun  to  which  this 
.suet ion  applies  sliall  nut  dideriminute  ou  the  busi^  uf  .Sex  in.a<lndc.^iun  ur  re- 
eruitment  in  viuiaiiun  uf  Subpart  C  unlesii  it  is  carrying  out  a  tranaitiuu  plan 
approved  b>  the  Luited  states  Cunlmia^iuner  uf  I:Mueatiun  as  described  in  §  SG.17, 
winch  plan  pruvide^i  fur  the  eliininatiuu  uf  ^ueh  dhserimination  by  the  earliest 
practicable  date  but  in  no  event  later  than  June  23,  1979. 
(Sees.  901,  902,  Edueatiun  Amendments  uf  1072,  8G  Stat.  373,  371;  20  U.B.C. 
lasi,  1C82) 

§  SifJ'^  TranMHon  plans. 

iat  Jt>ubmt»»i*jn  of  plans.  An  institutiun  to  which  §86*15  applies  and  \^hich 
,  i«  cuni£)u:>ed  of  mure  thaii  une  adaiiniatratively  separate  unit  may  submit  either 
a  .-^iiiiiie  transition  plan  applieahKj  tu  all  sueh  units,  or  a  separate  tran:>itiun  plan 
^  applicable  to  eaeh  sueli  unit. 

\b)  content  of  plans.  In  order  tu  be  appruved  by  the  United  States  Cummia- 
sioner  of  Education,  a  transition  phin  .shall : 

State  the  name,  address,  and  Federal  Interagency  Cummittee  on  Educa- 
tnm  kVIVK)  Oude  uf  tlic  educatiunal  institutiun  submitting  such  plan,  the  ad 
iiiiitif>rrativel.v  separate  units  tu  which  the  plan  is  applicable,  and  the  name,  ad 
dri'.vs,  aiul  teiei^hone  nuntber  uf  the  persun  to  \\liuni  qutatloua  concerning  the 
plan  may  be  addreb>ed.  The  i/ersun  uhu  submits  the  plan  shall  be  the  chief  ad 
mtnifttiaiur  or  prcMdent  of  the  institutiun,  or  anuther  in<li\idual  legallj  au- 
thorize<l  tu  bind  the  institution  to  all  actions  set  forth  in  the  plan. 

i2j  State  whetlter  the  edutaUunal  in.stituth>n  or  adminhHtrati\ ely  .»^eparate 
unit  aduiits  students  uf  buth  vsexes,  aa  regular  students  and,  if  su.  when  it  began 
<  to  do  so. 

•  hlentify  and  describe  witli  rt  spei  t  t*)  the  edueatlonal  in.-»titutIon  or  admin- 
is(rativi'l>  M*|>arate  unit  an>  ob«iaeles  tu  admitting  student.-j  withuut  di;>eriiaina- 
tion  on  the  basis  of  sex. 

<4;  Describe  in  detail  the  steps  necessary  to  eliminate  as  suon  as  ^)racticaLle 
ea^it  ul»staf!o  so  identified  and  ualiiate  tlio  schedule  fur  taking  these  .»<teps  and 
the  indivhlunl  di recti;,  responsible  for  their  implemontation. 

iTM  ,Inrlude  i-.^tlmate^  of  the  number  of  students,  by  sex,  expected  to  apply 
for.  Or  aidmltted  tt^  and  enter  eatli  ilass  during  tin;  |/eriud  cuvored  l>y  the  jilan. 

\vi  Sondt^(nnun(itton.  Xo  policy  or  practice  of  a  recipient  to  which  §86.10 
jippiii's  «»iail  result  m  treatntent  of  applicants  to  ur  .students  of  such  recipient 
"in  \toIation  of  Subpart  C  uliileiss  sueii  treatment  is  ncHes>itated  by  an  obstacle 
idtntihed  In  paragraph  (b)(3>  of  this  section  and  a  scU<'dule  for  eliminating 
that  obstacle  has  been  provnled  as  requireil  by  paragraph  (b)  (4)  of  thiA  set  tiuii. 

<d)  HfJictA  of  pant  exclusion.  To  overcome  the  effects  of  past  exehisiim  of  stu- 
dents Oh  tJjc  hasuM  of  sex,  eaili  edticatiunal  insMtiJtlon  to  v^hich  S  80.10  applies 
siiall  Inihnle  in  its  transition  plan,  and  shall  Implement,  si>efiflc  stepjs  de.4gned 
to  encoaniKe  indi\idual8  of  the  pre\lously  excluded  sex  to  apply  for  adnds.sion 
to  sucli  institution.  Such  steps  shall  include  instituting  roctnUnient  pnigrams 
whieh  emphasize  the  infttitntion  s  commitaient  to  enrolling  atadents  of  the  sex 
previously  e.xcUide<l. 
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<«ec>.  001,  002,  Kiliai|tioii  Aineiidnieutb  uf  1072,  m  Stnt  57:5,  371 ;  20  C.S.C  ICSl, 
aG82)  .  •  •  ^ 

SSO.lS-SOaO*  [Reserved] 

^  SUBPART  C — DiSCniMINATION  ON  THE  BASIS 'OF  SE.X  IN  ADMISSION  AND 

RECUUITMENT  PROHIBITED 

iSOJl  Admission, 

ia  p  Gtnerai,      person  shall,  oh  the  basis  of  sex,  be  ilenied  adniisslun,  or  be ' 
ijubjeUed  Iv  (llocriminatlun  in'adiruiihiun,  by  any  reclpiOnt  tu  which  this  subpart 
ap|)liefe*,  C'xcept  as  provided  in  g§  80.1i>  and  SC.17. 

{b)  iypccijio  prohxhittons.  U)  I"  deturnilning  ttla-ther  a  person  satisfies  any 
poUv>  ur  criterion  fi^r  admissluu,  or  In  making  any  offer  uf  adudi^slon,  a  recip- 
ient to  which  this  Subpart  applies  shall  not : 

(1)  Give  preference  tu  une  person  uver  anutber  un  the  basis  uf  sex,  by  ranking 
applicants  separately  on  such  basis,  or  otherwise;   .  * 

Oi;  AppKv  numerical  limitations  upun  the  number  or  proijurtion  of  persons  of 
either  sex  who  may  be  admitted ;  or        ,  '  » 

(iii>  Ulhur\\i»u  treat  une  Individual  differently  frum  anuther  on  the  basis  of 
sex. 

t2>  A  recipient  shall  not  administer  or  operate  any  test  or  other  criterion  for 
adjhbslun  which  has  a  dl.'jproiiurtiunateb  advi  r;*t;  effect  on  persons  on  the 
basl>-i  of^sfx  Unless  the  uscfuf  such  test  or  criterion  Is  shown  to  predict  validly 
.•iUcct .-*.->  la  the  educatlun  i^rugram  or  activity  in  question  and  alternative  tests 
or  criteria  whicli  du  nut  have  such  a  disproportionately  adverse  effect  are  shown 
to  be  mmvailable.  ^ 

(c>  Prohibittuns  relating  to  marital  or  parental  status.  In  determining  w  hether 
JO.  per&un  hatlsfles  any  polie.\  or  critcrluii  fur  admission,  or  in  making  any  offer  of 
admission,  a  recipient  to  wbicli  this  subpart  applies : 

tl>  tjimli  not  uppiy  an>  rule  uinecrnin*]:  tltu  actual  or  potential, parental,  lam- 
lly,  or  marital  ^^talus  uf  a  student  or  applicant  wlilch  treats  persons  differently 
on  the  basis  of  sex;  .  pS 

(2)  Shali  not  discriminate  against  or  exclude  any  person  on  tlie  basis  of  preg- 
nancy, chddbirth,  teiminatlun  uf  pregnancy,  or  recovery  theifcfrom,  or  estab- 
lish or  follow  any  rule  or  practice  which  so  discriminates  urlexcludes: 

(3)  Shall  treat  disabilities  related  to  pregnancy,  chllilbirtla  termination  of 
pregnancy,  or  recovery  therefrom  in  tlit  same  nianner  and  un«1er  the  >a»ne  i«olicivs 
as  any  other  temporary  disa!)i!ity  or  pliysieal  condition ;  and 

I  Shnll  not  make  pre-admission  Imjuiry  as  to  the  marital  status  of  an  ap- 
plicant for  a«lnijsslon,  iuolmllng  v^hether  such  applicant  is  "Miss''  or  "3Irs/*  A  re- 
cipient maj  make  pre-admission  inquiry  as  to  the  se.\  of  an  applicant  for  admis- 
sion, but  «>nly  If  such  Imjuiry  is  made  equally  of  aUcIi  api^licants  of  both  sexes 
ami  If  thi'  results  of  ^xkIi  inquiry  are  not  used  in  connectioii  with  discrimination 
prohibited  by  this  partr 

I  Sees.  001,  002,  Education  Amendments  oif  1072,  SG-Stat.  373,  374  ,  20  U.S.C.  IGSl, 
16S2)  _ 

§  8(p.22   Preference  in  admission. 

A  recipient  to  which  this  subpart  applies  shall  not  give  preference  to  applicants 
f4>r  a4Uui.>ftion.  on  the  basis  of  attendan».e  At  any  educational  institution  or  other 
Achool  or  entity  wldeh  admits  as  studcntiror  predoioinantly  mentbers  of  one  sex, 
if  the  gl\iiig  of  suoii  Preference  iia^  the  effect  of  discriminating  on  the  ba.sLs  of 
sex  in  violation  of  this  subp^art. 

(Secs.^DOl,  002,  Education  Amendments  of  1072,  bO  Stat.  373,  374;  U.S.C.  1081, 
16S2)  I  ^ 

^80.23   Jtccruitment.  i  A  ,        ,  • 

(a>  XfrndiiTcri minatory  rec/ttitmcnt.  \  reclpie^it  to  whiLli  this  >ubpart  applies 
.shall  not  discriminate  on  the  bnsi»  t>f  sex  In  the  recruitment  and  admission  of 
atudenU.  A  reciplei\t  may, be  re^iufred  to  undertake  additioha^  recruitment  efforts 
for  one  sex  as  remedial  action  pursuant  to*§8C.3(a).  and  nia.v  choose  to  under- 
take anch  efforts  as  alHrmatlve  action  pursuant  to  §S0.3(b). 

(L)  Recruitment  at  certain  institutions.  A  recipient  to  which ^hls  subpart  ap- 
plies shall  not  recruit  primarily  or  exclusively  at  educational  Institutions,  schools 
or  entitles  which  admit  as  students  only  or  predominantly  members  otune  sex. 
If  such  a'ctlons  have  the  effect  of  discriminating  un  the  basis  of  sex  In  violation 
of  this  subpart. 
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(Sees.  001,  002,  l^ducatiuu  AmenUments  uf  1072,  86  55tat.  3T3,  374;  20  f.S.C.  16S1. 
^3082)  \  • 

§}  8C.2Jr^0,30  [Reserved] 

SITIIPART  0-DISCKIMIXATIUN  O.V  THE  BASIS  OK  SEX ^IN  EDUCATION  PROGRAMS  AND 

ACIlVrriJES  PROllIIJiTKD 

I S6M   EduCation^rofjramH  and  activUiea. 

(a)  General.  Except  as  provided  elsewhere  in  this  pare,  no  persou' shall,  on 
the  l)asl§  of  sex,  be  excluded  from  participation  in,  be  denied  the  benettts  of,  or 
De  subjected  to  discrimination  under  any  academic,  extracurricular,  research, 
occupational  traini^ng,  ur  other  education  .program  or  activity  operated  by  a 

which  receives  or  benefits  from  Federal  flnancial  a^lstance.  This  sub-  , 
part  does  not  apply  to  actions  of  a  recipient  In  connection  with  admission  of  U> 
students  to  an  education  program  or  activity  of  (1   a  recipiCnit  to  f  "^^^  „ 

part  C'does  not  apply,  or  (2)  an  entity,  not  a  recipient,  to  whidi  Subpart  C 
would  notapply  if  the  entity  were  a  recipient. 

ib)  "  pca^Vftra^/&^/»a;w:  iJxeept  as  provided  in  this  subpart,  in  providing  any 
aid  >>^nefit,  or  service  to  a  student,  a  recipient  shall  not,  on  the  has  s  of  sex : 

iirTrcat  one  person  differently  from  another  In  determining  whether  such 
persou  satisnes  any  requirement  or  condition  for  the  provision  of  s^cli  aid, 

^^(2)^Fr()\M^(^^  benefits,  or  services  or  provide  aid,  benellts,  or  serv- 

ices in  a  different  manner ;  f" 

(3)  Deny  any  person  any  such  aid,  benfifitorservice;  .  , 

U)  Subject  any  person  to  separate  ^  tlifferent  rules  of  behavior,  sanctions, 

^'^To"/ liiscTinn^      against  any  person  in  the  application  of  any  rules  of  appear- 

"'^(uj  \pply  any  rule  concerning  the  domicile  or  residence  of  a  student  eV  appli- 
cant, inclnding  eligibility  for  in-state  fees  and  tuition ;  ,  „      ,  t 

"7)  Aid  or  perpetuate  dl^cLiiuination  against  any  person  by  providing  slgnifi- 
eant  assstanee  to  any  age^icy,  organization,  or  person  wliicU  discriminates  on 
t l  e  ba*;!'^  of  sex  in  providing  any  aid.  beneOt  or  service  to  students  or  employees  ; 

(8)  Otherwise  limit  any  person  in  the  enjoyment  of  any  right,  privilege,  ad- 

vantage.  0^^^^^^  &Z/  a  recipient  educational  in^ftitiUion  to  studi/ at 

a  forcum  matttuUon.  X  recipient  educational  institution  may  administer  or 
•w4st  In  the  administration  of  scholarships,  fellowships;  or  other  awards  estab- 
lished l)v  foerlgn  or  domestic  <viUs,  trusts,  or  similar  legal  instruments,  or  by  acts 
oi  foreign  governments  ami  restricted  to  members  of  one  sex,  which  are  designed 
0  i.rovrde  opportunities  to  study  abVoad,  and  which  are  awarded  to  s  uden^^^^ 
who  are  alreadv  matriculating  at  or  s\ho  are  graduates  of  the  recipient  inst  tu- 
01^  Pro"i(/c</,  a  recipient  educational  institution  which  administers  or  assists 
u  h/ administration  of  such  .^cholarshiivs,  fsllowship.  or  other  awards  which 
are  r(%tricte<l  to  members  of  one  sex  provides,  or  otherwise  makes  a ya liable  rea- 
^sonable  opportunities  for  similar  .studies  for  members  of  Ihe  other  sex.  Sucli 
^ODportiini  ies  may  be  derived  from  either  domestic  or  foreign  sources. 

ZTTrrwrams  operated  hy  recipienL  (1)  This  i)aragraph  applies  to  any 
•  -  recipient  which  requires  participation  by  an  J  applicant,  student,  or  employee  in 
aiiv  education  program  or  activity  not  operated  wholly  by  suc-li  recipient,  or 
wliich  facilitates,  permits,  or  considers  such  participation  as  part  of  or  equ  va- 
lont  to  an  ednoation  program  or  activity  operated  by  such  recipient  including 
particii>atlon  in  educational  consortia  and  cooperative  employment  and  student- 
teai^hing-a^bijinments. 

In  Shall  dS^^  implement  a  procedure  designed  to  assure  ibelf  that 
the  oiW^^^^  of  ^uch  other  educaUon  program  or  activity  takes  no 

noLTXrting  anv  a|>j>litant,  student,  or  employee  of  such  recipient  which 
th!^  part  wmildprnhibit  such  recipient  from  taking;  and  ' 

(11 )  Sh:jll  not  facilitate,  require,  permit,  or  consUlpi'  §(ich  participation  if  such 

"see"  S'o02,  Education  Amendments  of  1972,  80  Stat.  373,  374;  20  U.S.C. 
1681,  iaS2) 
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(a)  Generally.  A  redi:)ient  aJiall  not;  on  the  ba&is  uf  sex,  apply  iliffereiit  niles 
or  regulations,  inipuse  difftrent  feu&,ur  reuuireiiioatj,.  ur  uittr  different  services 
or  benefits  related  to  housing,  except  as  provided  In  this  :5eetiuu  linchuluig 
houiiini;  provided  only  to  nmrried  students) 

(b)  non^ino  provtUed  hu  recipient,  (1)  A  recipient  may  pruvhKseparatu  hous- 
ing on  the  basis  of  sex, 

(2)  Housing'  provided  by  a  recipient  to  students  of  one  se.x,  ^^hen  cunipared  to 
that  provided  to  students  of  tfic "other  sex,  shall  be  as  n  whole . 

(i)  l*roportionate  in  quantity  to  tlie  number  of  students  of  tliat  sex  apply- 
ing for  such  housing ;  and 

(ii)  Comparal)le  in  quality^  and  cost  to  the  student 

(c)  Other  housing.  (1)  A  recipient  Jbhall  not,  on  the  basis  of  .sex,  adiniuister 
dinrei:(»nt  policies'*  6r  practices  concerning  ocLupauLy  by  its  j,tudent^  «f  housing 
otlier  t^an  provided  by  sueh  recipient. 

Ci)  A  recipient  which,  through  solicitation,  listing,  approval  of  housing,  or 
otherwise,  assists  any  agLuey>  orgjinization,  or  person  in  making  housing  avail- 
able to  any  of  its  students,  shall  take  sucli  reasonable  action  as  maj  be  neces- 
sary to  assure  itself  that  such  housing  as  is  pro\ided  to  students  of  one  sex 
when  compared  to  that  provided  to  students  of  the  other  sex,  it,  as  a  whole:  U) 
Proportionate  in  quantity  and  (ii)  comparable  in  qualil.N  and  cost  to  the  student. 
A  recipient  may  render  .such  assistance  to  any  agency,  organization,  or  person 
which  provide.s  all  or  iKfrt  of  such  housing  to  stjidents  only  of  one  sex. 
fSocs.  001,  002,  DOr,  Education  Amendments  of  1072,  8G  Stat.  3.73,  374,  375:  20 
U.S.C.  lCSl,acS2,  IGSG)  '  •  . 

5  BOSS   Comparable  facilities. 

A  recipient  may  provide  separate  toilet,  locker  room,  and  sliower  facilities 
on  the  basis  of  sex,  but  such  facilltlt^s  provided  for  btudent.s  ut  one  sex  .'jhali  be 
comparable  to  such  facilities  provided  for  students  of  the  other  sOx, 
(Sees.  001, 002,  Education  Ame;idments  of  1972, 80  Btat. 373, 374) 
Aeeess  to  course  offerings. 

A\^ipient  shatl  not  provide  any  course  or  others  i^e  carry  out  anv  of  its 
educatibn  program  or  activity  separately  on  the  basis  of  sex,  or  rcKiuire  or  re- 
fUf>e  participation  therein  by  any  of  Its  stiidcnt^  on  suclt  basis,  ineludlng  health, 
physical , education,  ii(dustria!,  bubiness,  \oi.ational,  tw.hiuLaI,  home  economics, 
niu.*jic,  and  adult  educatlon^courses, 

(a)  With  tjspect  to  classes  and  activities  in  phJdLal  education  at  the  elemen- 
tarj-  scli^>ol  level,  the  required  shall  comply  full.v  with  this  section  as  expedl- 
tlousy  as  possible  h«|  in  no  event  later  than  one  year  from  Uie  effective  date  of 
this  regulation.  Wth  respect  to  physical  education  da^5vs  and  activities  at  the 
sectuidary  and  post  secondary  levels,  the  recipient  ^hall  complv  fullv  with  this 
section  as  expeditiously  as  po.ssible  but  in, no  e^ent  inter  than  three  years  from 
the  effective  date  of  this  regulation.  .  ,  '  s 

(b)  This  section  does  not  prohibit  grouping  of  st!ident.s  in  phv.sical  education 
clas.ses  and  activities  by  ability  as  a.ssessed  by  objective  standards  of  lndl^lduai 
porformanco  developed  and  applied  without  regard  to  sex. 

(e)  This  section  does  not  prohibit  separation  of  studeiiU^  by  sex  \\\t\\\\\  phvs- 
icnl  education  classes  or  activities  during  participation  iu  wrestling,  Ouxliig, 
rugl)y,  ice  hockey,  football,  basketball  and  other  sports  the  ijuri>0.'5e%r  major 
activity  of  which  iuvolvesbodily  contact.  ' 

(d)  Where  use  of  a  single  standard  of  measuring  sWW  or  progress  in  a/{mys- 
ical  education  class  has  an  adverse  effect  on  menibers  of  one  sex,  tlr^j  r^pient 
shall  use  appropriate  standards  which  do  not  have  S!ich  effect. 

(e)  Portions  of  classes  In  olementarj-  and  secondary  schools  \\hlcii  deal  exelu- 
sivoly  with  human  sexuality  may  be  conducted  in  separate  sessions  for  bovs  and 
girl.s. 

(f)  Recipients  may  make  requireme^nt^  based  on  vocal  range  or  quality  which 
nm.v  residf  in  a  chorus  or  choruses  of  one  or  predominantly  one  sex. 

(Sees.  OOJ,  002,  Education -Amendments  of  1072,  80  Stat.  373,  374;  20  U.S.C. 
.  1081,1082) 

§  BO.So   Access  to  schools  operated  hif  L.E.A,s. 

A  recipient  which  is  a  loc.M  educational  agency^hall  not,  on  the  basis  of  .sex,  ex- 
clude any  person  from  admission  to : 

o 


uu  Auy  institution  of  vucutional  )E;(lucatiOii  operated  by  hhqIi  ruclpieiit,  or 
1.  lb;  Any  other  bclruol  or  eaaeutionftl  unit  oiierated  by  sxicU  redi>ieiit,  unless 
Mich  reuiiieiit  oUierwise  makes  available  to  such  person,  pursuant  to  tXiC  same 
lioUeies  and  criteria  of  admission,  courses,  services,  and  faeilitie^  eoiuparable 
to  each  course,, service,  ami  facility  offered  iu  or  tliroUgU  such  schools.  ^, 
(Sections  901,  902,  Educatign  Amendments  uf  1972,  86  Stat.  373,  374;  20  U.S.C. 
1081,1082) 

§  86M   CounaelinQ  and  use  of  appraisal  and  counseling  materials. 

la)  Cuunaclxng.  A  recipient  shall  not  discriminate  against  any  person  on  the 
basis  of  sex  in  the  counseling  or  giddanee  of  istudcats  or  applicants  fur  atluiission. 

lb)  hue. of  appramal  and  vounsclinQ  materials,  A  recipient  which  uses  testing 
or  other  materials  fyr  appraising  of  counseling  students  shall  not  use  different 
materials  for  students  on  the  basis  of  their  sex  or  use  niaterlaLf  wUKli  permit 
ur  require  different  treatment  of  students^on  such  basis, unless  such  different  mate- 
rials cover  the  same  occupations  dnd  Interest  areas  and  the  Use  of  such  different 
materials  is  shown  to  be  essential  to  eliminate  sca  bias.  Recipients  shall  dc- 
\elop  and  use  internal  procedures  for  ensuring  that  such  materials  do  not  dis- 
criminate on  the  basis  of  sex.  Wliere  the  use  of  a  counseling  test  or  other  Instru- 
ment .results  iu  a  substantially  disproportionate  nund^er  of  mcuibcrs  of  one  sex 
in  any  particular  course  of  study  pr  classification,  the  recipient  shall  take  such 
action  as  Is  necessary  .to  assure  Itself  that  sueh  dispa>iiortion  is  not  the  result 
^of  (llserinilnatlon  In  the  Instrument  or  Its  application. 

iO  Disproportion  in  classes.  Where  a  recipient  finds  that  a  particular  class  ^ 
contains  a  substantuilly  disproportionate  number  of  Individuals  of  one  sex,  the 
recipient  .shall  take  sueh  action  as, Is  necessary  to  assure  itself  that  such  dis- 
proportion is  nof*the  result  of  discrlniinatiou  on  the  basis  of  sex  in  counseling 
of'appralsal  materials  or  by  counselors. 

§  80.37  Fina7icial  assistance. 

U)  Oeneral.  Kxeept  as  provided  In  paragraphs  (b),  (c)  and  (d)  of  this  sec- 
tion, ill  providing  linaucial  assistance  to  any  of  Its  students,  a  recipient  shaii  not  : 
(1)  On  the  basis^f  sex,  pro\ide  different  amount  or  types  of  such  assistance,  limit 
eligibllltv  for  such  assistance  which  is  of  any  particular  typo  or  source,  apply  dif- 
ferent criteria,  or  otherwise  discriminate,  (2)  through  solicitatiop.  listing,  ap- 
proval,  provision  of  facilities  or  otlier  services,  assist  any  foundation,  trust, 
agency,  organization^ or  person  which  provides  assistance  to  any  of  such  reclpi 
ents  students  in  a  manner  which  discriminates  on  the  l>asls  of  sex;  or  (3) 
apply  any  rule  or  assist  in  application  of  any  rule  concerning  ellgil)ility  for  sucli 
assistance  which  treats  persons  of  one  sex  differently  from  persons  of  the  other 
sex  with  regard  to  marital  or-parental  status.  '     \  .  i. 

(h)  Financial  aid  established  , certain  legal  instruments.  (1)  a  recipient 
mav  administer  or  assist,  In  tlie  administration  of  scliolarsliilis,  fellowships,  or 
otlier  forms  of  ftnahciol  asyiistance  established  pursuant  to  domestic  Or  foreign 
wills,  trusts,  bequests,  or  similar  legal  instruntents  or  by  acts  of  a  foreign  gov- 
orninent  winch  requires  that  awards  be  made  to  members  of^a  particular  s<;x 
spoeifi<jil  therein;  Provided,  that  the  overall  effect  of  the  auiUd  of  such  sex^ 
restricted  scliolarshiife,  fellowships,  and  other  fonnij  i*t  finftnciul  asM-tanrc  does' 
not'dlscrimlnateonthelmsisof  sex.  *        .    ,  ,  i 

<2)  To  ensure  iiondiserimlnatory  awards  of  a.ssistance  as  required  In  sul>- 
parngraph  (bj      of  this  paragraph,  recipients  sliall  develop  ftinruse  prncedurciJ 

under  wliieli :  .\      .  '.^x^c^ 

{[}  Students  are  selected  f6r  award  of  financial  assistance  on  tlic  baois  or  non- 
discriminatory criteria  and  not  on  the  basis  of  availability  6f  funds  restricted 
tomoinbersof  a  particular  sex;  '      ^  "       ^,         «  ^# 

til)  An  appropriate  sex-restrioted  scliolarship,  fellowslill),  or  otlier  form  of  . 
nnaneial  assistance  is  allocated  to  eadi  student  stjlCi.tcd  under  subparagrapli  J 
(b)  f  2)  (i)  of  this  paragraph  ;and^  ,   .  ,      i  „ 

(iii)  No  student  is  denied  the  award  for  which  he  or  she  was  selected  under 
subparagraph  (h)(2Mi)  of  this  paragraph  because  of  the  absence  of ^ a  s'Ohol- 
arshlp,  fellowshiji.  pr  other  form  of  financial  assistance  designated  for  a  mom- 
bor  of  that  student's  jsex,  '       ^         ,  -    .     x-/ 1     m  i  #t«   '  * 

(c)  Athletic  scholarships.  (1)  To  the  extent  that  a  recipient  awafds  atldctie  ^ 
scholarsliips  or  grants-in-aid.  It  must  provide  reasonable  opiiortuuihes  for  sur  i 
awards  for  members  of  each  sex  In  proportion  to  th^^nunil)er  of  sutdents  of  eacli 
sex  participating  Inanterseholastle  or  intereollegiate  athletics. 
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{'Jlf  Soparatu  athletic  Acliolar^lapb  ur  grantb-iii  aid  for  inmiibers  of  each 
iiia>      pruMdud  as  part  uf  ^uparutti  athletic  teaius  fur  iiieuiberb  uf  each  bcx  tu 
the  extent  consistent  with  this  paragraph  and  §  SG.41  of  this  part. 
(Sec.s\  001.  002,  Education  Amendments  of  1072^80  Stat.  373.  374;  20"  U.S.C. 
1«M,  1GS2,  and  Sec,  844,  Kducation  Amendments  of  1074,  Pub.  L.  93-3S0,  SS 
Stat.  431)^    .  ,  ^  ' 

iSOJS  Employment  assiiitaiice  to  students. 

iaf  Assiistancv  hy  rcapicnt  tn  making  ataliahle  outside  onploymoU.  A  recip- 
^  ieut  ui.ivh  ai>i?ibts  any  agencj,  organization  ur  perfeun  in  maKing;  empluyment 
*  available  to  any  of  its  students :  •       *  ' 

{!)  iihail  afesiire  itself  that  sucli  emplujment  is  made  available  withuut» dis- 
crimination on  tli^basis  of  sex ;  and 

{J}  Sluill  likit  render  sucli  services  to  anj  agency,  organizatiun,  or  person  which 
di.sTriniinates  on  the  basis  of  sex  iu'its  employment,praetices. 

lb)  limph/ymant  of  students  by  reeipientsl  A  recipient  which  employs  any  of 
its  students  .shall  not  do  .so  in  a.  manner  which  viohites  Subpart  K. 
{^cva.  001.  002,  Kducation  Amendments  of  1072,  80  Stat,  373,  374;  20  U.S.C. 
1GS1,'1CS2) 

^SOJO   Ucaith  and  insurance  benefits  and  services,  i  ^ 

la  prinldmg  a  medical,  hospital,  accident,  or  life  iirsurance  benefit,  service, 
pulity,  Mr  plan  to  luiy  uf  its  stu(jents,  a  recipient  shall  nut  discriminate  on  tlie 
ba^l^  of  ."-ex,  or  pruvide  such  benefit,  service,  polic.v,  or  plan  in  a  mann'er  which 
woiihl  \iulate  Subpart  E  if  it  were  provided  to  euiployees  of  the  recipient.  This 
section  ^hall  not  prohibit  a  recipient  from  provixling  any  benefit  or  service 
uhidi  may  W  used  hy  a  .different  proportiun  of  Students  of  one  sex  than  of 
tiie^utlier/  incindini;  f.unily  phmuing  ser\ices.  However^  any  recipient  which 
pruvideh  full  coverage  health  service  shall  provide  gyneeulugical  care. 
(Sees.  0(U,  002,  Kducatiun  Amendments  of  1072,  SG  Stat.  373,  374;  20  T.S.C 
-     lC81ia6i^2)  .  '     .  » 

§  ^VfO   Marital  or  parental  status, 

ta)  i>tatus  generally,  A  recipient  shall  nut  apply  an?  rule  concerning  a  student's 
actual  ur  putential  parental,  family,  ur  marital  status  v.hlch  Jtreatrf  stud<^^ts  dif- 
ferently on  thdbasis  of  sex.  '  ^* 

ih)  Pregnancy  aufi^rrJatal^eonditions,  (1>  A  recipient  shall  not  discrinunate 
against  any  student,  ur  exclude  any  student  from  it.s  education  pfogram  or 
activity,  ml'luding  any  class  or  fc\tru-curricular  activity,  on  tlje  l^asis  of  such 
.students  i»rt?gnancy,  cidldbirth,  false  pregnancy,  ferminatiuu  uf  pregnancy  or 
recoverv  ilierufrum,  unlc^i*  tlie>»tudent  requests  vuluntarily  to  participate  in  a 
Separate  portion  of  the  program  or  activity  of  the  recipient. 

(2)  A  recipient  may  require  such  a  student  to  ubtain  the  certification  of  a 
phvMcian  that  the  student  is  pli.Vi^»ically  and  emotiunally  able  to  continue  partici- 
pation in  the  normal  education  program  or  activity  so  long  as  ^uch  a  certillcation 
IS  required  of  all  students  for  other  physictil  or  emotional  conditions  requiring 
the  attention  of  a  physician.  *,  , 

A  rtK-ipu-nt  wnieli  uperatf.s  a  portig^i  of  it,s  education  program  or  activity 
.sepaian-iv  for  pregnaint  htiuleiit.s,  adndtlance  to  which  is  conipietely  voluntary 
uu  the  part  of  tlie  studi*nt  as  pro\iiled  In  paragraph  ih)  (1)  of  this  section  shall 
i-nsure  tiiat  the  instructionid  program  In  the  separate  progfaiii,i,s  comparable  to 
that  offered  to  non-pregnaut. Students. 

{'\)  A  lecipient  ;>hairtreat  pregnjiacy,  childbirth,  fal.^e  pre|/nanc.v,  termination 
oC  pregnaiay  and  recoMT.v  tlierefnan  in  the  same  mamur  and  under  the  same 
polii-U-s  as  iin^  other  teinporarj  tU.>ability  uUh  ropect  to  any  medical  or  hospital 
bene^t,  .st'r\ice.  plan  or  policy  w  liich  .sutii  recipiont  aduiiiiisters.  operates,  ofifers. 
oiyi<artioipates  in  with  rebiK.'ct  to  .studeiit.s  admitted  to  the  re-Jpient's  educational 
p/ognun  or  activity,  , 

(l5)*Jn  the  ease  of  a  recipient  whioh  does  not  maintain  a  leave  policy  for^its 
.^NT^rt•ilt^,  or  in  tlie  cvuse  of  a  student  who  docs  not  jatliftrwise  qualify  for  leave 
iiiidi^r  .^uch  a  policy,  a  recipient  .shall  treat  pregnancy,  childbirth,  false  prcg- 
nancy,  termination  of  pn^gnancy  aiid  recovery  therefrom  as  a  justifieation  ioif 
a  lea\e  of  iibsence  for  so  long  a  period  of  time  as  is  deemed  medically  necessary 
by  the  .student's  phy.sician,  at  the  conclusion  of  which  the  student  shall  be  re- 
instated  to  the  status  whicli  she  held  when  the  leave  began. 

( Sec^OOl,  002,  Education  Amendmentij  of  1072,  8G  Stat.  373,  371 ,  20  U,S.C.  IGSl, 
16S2r 
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^SO/fl  Athletics. 

ill)  Gcncnil.  Xu  person  bhall.  on  the  Imsis  of  ^ex,  1)0  exolnded  from  imrticiiM- 
tion  iri,  be  denied  rue  U^iieMt^  'jU  be  treated  dinVrently  iyom  «»«tiier  |^^^^^^ 
otiierxvK<e  he  diserinunated  agajiibt  in  any  iatcr.scliolastic.  ^^^^^/J^^*"  ^^^^^^^ 
or  mtramiiraUatliietie.^  utYered  by  rucii)ient,  auU  uo  rocipieiiit  shall  provide  my 
such  athletics  separately  on  such  basis.  v     ^  .   /  \ 

(b)  separate  tc(i)m.  Not\\ltlLStauding  the  reaiiiroments  of  parapfraph  (a)  or 
this  .section,  :i  recipiQiH  may  operate  or  sponsor  seimrate  teams  for  »J5"»»>^'»'-^  »f 
"leh  .ex  where  selection  for  .such  tennis  Is  based  upon  competitive  sRiU  or  the 
^acthltv' involved  is  a  contact  sport,  ^o^^ever,  where  a  recipient  operates  or  spon- 
sors a\eam  in  a  partlcniar  .-port  for  members  of  one  sex  hiit  operates  or  spon- 
.sors  no  such  team  for  members  of  the  other  sex,  and.athletic  opportunities  for 
members  of  that  sex  ha\e  pre\ionsly  been  limited,  memtes  of  the  exelmled  sex 
innst;  be  allowed  to  try-ont  fur  the  team  offered  miless  the  .^port  involved  is  a 
contact  s'port.  For  the  purposes  of  this  part,  eo;itact  sports  Include  boxing,  urost- 
ling,  rugby,  ice  hockey,  football,  basketball  and  other  si>orts  the  purpose  of 
major  actlvitv  of  which  invt>lves  bodily  contact.  ^  - 

to  Equal  opportitnitv.  A  rccii>ieut  ^^hicll  operates  or  sponsors  mtorscliolas- 
tic,  intercollegiate,  clnb  or  intramural  athletics  shal!  provide  equal  athletic  op- 
portunity for  niemi>ers  of  both  sexo.  In  determining  whether  equal  opportnniticb 
are  a  vaiiable  the  Director  will  consider,  auiong  other  factors :  ^      .  ,  « 

<i)  Whetlier  the  selectioh  of  sports  and  levels  of  competition  effeetnely  ac- 
commodate the  Interests  and  abilities  of  members  of  both  se.xes; 

( it )  The  provision  of  eqnipiitent  and  supplies ;  ^ 

(iil)  Scheduling  of  games  and  practice  time; 

riv)  Travel  and  per  diom  allowance;  .  ^ 

(V)  Opportunity  to  receive  coaching  and  academic  tutoring; 

( vi )  Vssigmnent  and  eompensntion  of  coaches  and  tutors ; 

{\'\\\  l>rovisiou,of .locker  rooms,  practice  and  comiKJtltive  facilities; 

(viii)  Provision  of  medical  and  training  facilities  and  services; 

(ix)  Provision  of  housing  and  dining  facilities  and  services; 
(X)  Publicity. 

I  renual  aggregate  exi>enditures  for  members  of  each  sex  or  unequal  expendi- 
ti  res  for  ,u^^^  female  teams  Jf  a  recipient  operates  or  sponsors  sei)arato 

teams  wdi  n6t  constitute  noncompliance  ^^iUl  this  section,  hut  the  Director  ma.^ 
consider  the  lailnre  to  proMde  necessar.v  funds  for  teams  for  one  sex  in  assessing 
emialifvof  opportunity  for  members  of  each  sex.  .  ,e 
Ml)  \mMmeM  pmod.  A  recipient  which  operates  or  sponsors  igti^rscholas- 
tio  intercollegiate,  clnb  or  intraniural  athletics  at  tha^elemeiUarA^sTlionl  level 
shall  c<anplv  fnllv  with  this  section  as  exi)editiously  as  possible  blit  in  no  ejeiit 
later  than  one  vear  from  the  effective  date  of  this  regulation.  A  riV»P\out  \ylncli 
op'ra  es  or  sponsors  iarer.scliolastlc,  intercollegiate  club  or  intramiiral  :U^^ 
at  the  secon  larv  or  postvsccomlary  school  level  shall  comply  fully  with  this 
section  as  expedition^ly  a.s  possible  but  in  no  event,  later  than  three  years  Irom 
the  effective  date  of  this  regulation. 

(See.  001,  f)02,  Edncatmn  Amendments  of  1072  Stat,  'l^^^rl ;  20  I^.U 
1(;82:  and  See.  Ml,  Education  Amenchnents  of  107},  Pub.  j..  03^c>0,  S8  Stat  'iSi) 

§  SO  )2   TcJ^ihooks  and  currieuhr  mutcnaL 

'  *  Nothing  in  tliis  regulation  shall  be  interpreted  as  requiring  or  proliiMting  or 
•ibridginir  ip  anv  wav  the  use  of  particular  textbooks  or  curricnlar  materia.^. 
(Sees.  001,  902,' Educatii.u  Amendments  of  J972.  8G  Htat.  373,  37f ;  20  ^.B.C.  im, 
1(J82) 

KIBPUIT  K— DISCRI.NfINATlO.V  OX  THE  BASIS  OF  SEX  IN  EMPIOYMKNT  K\  EDUCATION 
't  '  '       PROGRAMS  A.Vn  ACTIVITIES  PUOinmTED 

iHtKoI   Emploinncnt.  .  - 

M>  Omeral.  (1  *  No  per<(ui  sIialT,  on  the  basis  of  sex,  be  excluded  from  particl- 
pa  ion  n,  be  denied  the  bencnts  of,  oi^  bo  subjected  to  discrimination  ir|  emi)loy. 
«^e  t.  X)r  recruitment,  con.sideratiou,  or  .selection  therefor  whether  full-tin  e  or 
part-time,  under  au>  education  program  or  activity  operated  by  a  recipient  wlilch 
receives  or  benefits  from  Federal  financial  assistance. 
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(2)  A  rtdpieiit  sha"H  make  all  eiujil/t  mcut  oJuftion.*,  lu  aiij  t'llucation-progJuii 
or  activity  operated  b}  s,udi  reLlpiciit  In  a  iiuuai*,Lriiiiinatory  manner  anil  tllall 
not  llmlt,^Og:rogate,  or  cl  usi»lf>  apliUeant^  or  emnioyeeb  in  any  way  wliicli  cuuld 
adversely  a^Tect  an}  apiillcant*^  or  enipluijp^  em|)lojnient  uppurtunitiej,  oi 
.status  becjyise  of  sex. 

(3)  A  recipient  ^hall  not  enter  Intu  any  contractual  or  jobber  relationship 
which  directly  or  indirectly  has  the  iffect  of  :»ubjectiii^  employee^  or  .sindwit.s^o 
discrimination  prolilbifcd  by'  this  Subimrt,  including  relationships  \\lth  em- 
ployment and  referral  agencies,  with  labor  unions,  and  uitli  organizauon.>  pro- 
viding ojr  administering  fringe  beneflts^to  employees  of  the  recipient. 

(4)  A  recipient  shall  not  grant  preferonecs  to  applicants  for  employment  on 
•  the  basi.s  of  attendaiiee  at  any  educational  in.-itltution  or  entity  wlucli  admit.s 

as  i<tudent.s  only  or  predoinlnautlj  members  of  one  .^ca,  if  the  gi\iiig  of  sucli  pref-  " 
.oroMCes  has  the  effect  of  discriminating  ou  the  ba^ib  of  se\  in  \ioiatioii  of  tins 
part.  ,        '  ^ 

(h)  .'Ipp/fc^jOM.  The  provisions  of  this  subpart  apply  to: 

it)  Kecr.ultment,  ndxaitl.-.ing,  and  tlie*  proee.ss  of  applkation  foi-  emplovnient; 
Hiring,  upgrading,  projnutlun,  con^idL•ratiun  for  and  award  ul*  tenure,  de- 
motion, transfer,  layoff,  termination,  application  of  iiepoti»m  policies,  right  of 
return  from  lay-off,  and  rehiring.; 

(3)  Rates  of  pay  or  any  other  form  of  compensation,  and  changes  In 
comi)onsatlon ; 

( 1)  .Job  aKslgninents,  elasslficaiions  and  structure,  Including  position  ^Jeserlp- 
^ioiis,  linos  of  progre.^sfon,  and  seniority  lists ;   ^  ,  - 

.   (H)  The  terms  of  any  collective  bargaining  agreemeptr 

(0)  Granting  and  return  from  lea\es  of  absence, 'leave  fur  pregnancy,  child- 
birth, falsd  pregnancy,  termination  of  pres^nancy,  lea\e  for  persons  of  either 
sex  to  care  ^^rchlldren  or  dependents,  or  any  Other  leave ;  ► 

(7)  FrlngelTcifents  a\allable  by  vjrtue  of  eniployme^^t,  whether  or  not  adminis- 
ter<»d  by  the  recipient;  .      \  •  , 

fS)  Helectlon  and  nnancial  support  for  training,  including  apprenticeship,  pro- 
fessional meetings,  conferences,  and  other  related  acthitles,  selc»ctlon  for  tuition 
nssifilance,  selection  for  sabbaticals  and  leases  of^ib^*nce  to  pursue  training; 

(0)  Employer-sponsored  activities,  Including  sociaYor  recreational  programs, 
and         /•   /    •  .  \ 

(10)  "Apj  other  term,  condition,  or  privilege  of  (Employment 
(Sees.  901,  002,  Educatjon  Amendments  of  1072,  S6  Stat.  373,  374 ,  20  U.fc>.C.  1G61, 

$  8G.52  Employment  criteria,  <       *  ^  , 

A  reeipleni:  shall  not  adminisdr  or  operate  any  test  or  other  criterion  fur  any 
employment  opportunity  which  has  a  dlhproportionitel.\  ad\exse  effect  un  per- 
sons on^thc  basis  of  sex  unless ;  •  I      .  " 

(a)  Use  of  inch  test  or  other  criterion  is  shown  to  predict  validly  successful 
perfortnance  In  tlie*posltidii  in  question ;  and 

(b)  Alternative  tests  or  criteria  for  such  purpose,  which  do  not  ha\e  such 
dlsproi)ortionately  adverse  effect,  are  shown  to  Im  unavailable. 

i Sees.  001,  002,^duentlon  Amendments  of  107-,  fcO  Stat.  373,  374 ,  20  L.S.C.  lOSl, 
3(J82>'         .  ' 


^SOM   nceruitmcnL  ,  ^ 

(a)  yondhcrminatory  ncnitUncnt  and  hiring.  A  recipient  shall  not  discrim- 
inate on  the  basis  of  Sex  In  the  recruitment  and  hiriitg  of  einplojees.  Where  a 
rtdplent  has  been  fuund  to  be  prescntlj  discriminating  on  tlie  basis  of  sex  in  the 
recruitment  or  hiring  of  employees  or  has  been  found  to  have  In  the  past  so 
drsrrlminated.  the  recipient  shall  recruit  meiubers  of  the  so  discriminated 
against  so  as  to"o\ercoine  the  effects  of  such  past  or  present  discrimination. 
.  (1)')  Uicriiitmint  pathnui.  A  recipient  shall  not  recruit  primarily  or  e.\clusi\eiy 
at  entitles  which  furnish  as  .applicants  only  or  predominantly  members  of  one 
sex  If  such  actions  have  the  effect  of  discriminating  on  the  basis  of  ^ex  in  viola- 
tion of  this  subpart. 

(Sees*.  001,  002,  Education  Anifendments  of  1972,  SO  Stat.  373,  371,,  20  U.S.C.  1(J81, 


1CS2) 


QompenAalton, 

A  recipient  shall  not  make  or.cnforcc  any  policy  or  practice  which,  on  the  basis 
of  sex : 

•  "*  * 

ERIC.  51,  . 
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.  iiXi  Mnkos  <ll.>tiiu  tli»nM  In  r<»t('s  of  pay  or  other  coinpon&tioii ;  *  . 
[hi  Ki-siiltsj  in  tlw  iia\iiiriit  of  \\<i^i*n  io  cinplo\(r.s  or  oiit^  .sox  at  a  rate  le.^s 
"than  that  paid  to  eii»pio>  et*s  of  the  oppo.-Hite  :i»  x  for  iqual  work  on  jol).s\tho  pcr- 
fornianue  of  which  ruqutru.s  tMpial  K^kili,  effort,  aiid  riApoiLsihiliti ,  and  wliich  a|c 
performed  iindor  si milar^vorlfinl;  conditions.  .1'      .  " 

it4i.r>.  in)U  W2,  Kilm  ation  Aniendinent^  of  107J,  SO  SLit.  37;i,  374  ;  20  U.S.C.  1C81, 

§  .sUJ.i   »/ob  vlamfication  and  istntcturc.  * 
A  recipient  shail  not:  '  ,  . 

( a )  Cl».<8if.v  a  job  as  being  for  males  or  for  females,  ^ 
thi  Maintain  or  e.>talili>h  M'panitt<^hue.^  of  progre>.^lon,  sndority  liists,  career 
lad<U.»r.<«  or  tenuri*  .systeni^s  based  on  sex  Tor 

u-|  Maintain  or  establish  .separate  Uiws  of  progression,  seniority  systems, 
eareer  hidders.  or  tenure  s>stein>  for  ^^iniilar  jobs,  position  descriptions,  or  job 
reqntrenients  \>iacli  classify  l>erson.s  on  the  basii,  of  sCN,  unless  sex  is  a  bona-lUle 
oeeupatnMial  (piaUlivation  for  the  positions  in  iin(«>tion  as  set  forth  in  §  86.51. 
It^ecs/1H)1, 1)02,  Kduv-ation  Amendments  of  1972,  ^(5  Stat.  373,  374  ;  20  U.S.C.  16S1, 
1082)  ^  - 

§  Sfi.oil    Fringe  henvfits. 

(a)  'Innf/c  hcncfitH"  iU fined.  For  pwfpo^'PS  of  this  part,  "fringe  benefits*' 
means.  an\  im'dical,  liu.spital,  accident,  life  in>urance  or  retirement  benefit,  sorv- 
u-e,  |H»iiry  or  plan,  any  proftt->haring  or  bonus  pbin,  loa\e,  and  any  other  benefit 
pv  service  of  emploj  meat  in>t  subject  to  the  provision  of  {  80.54. 
(IM /Vo/n7>rhVm.  A  recipient  shall  not:  ^ 
111  Piserumnate  on 'the  basis  of  ^ox  \\ith  regard  to  making  fringe  benefits 
:i\aimble  to  employ  res  oi  make  fringe  benefits  available  to  spouses,  families,  or 
dependeiiis  of  employees  diffcrentb  li|»o»  <»f       einployep's  SCX  ; 

1 21  Administer,  operate,  offer,  or  particitiate  in  a  fringe  iHjnefit  plan  wliich 
dcM-s  not  provide  eitiu  r  for  c«it(al  pi  f  iotlic  benefit.s  for  members  of  each  sex,  or  for 
eiinai  roniriiMifiojis  to  the  plan  b\  such  roei|*ient  for  members  of  each  sex;  or 

i3j  Adnnnister,  operate,  offiT,  or  participate  in  a  pension  or  rctlreinont.  plan 
which  estabiisiies  different  optional  or  tonj|ndsory  retirciju-nt  ages  l)ased  on  .sex 
or  wliieh  otiierwise  diseriniinaies  in  benefits  on  the  basis  of  sex. 
<Sec<.  *K)1.  902,  Education  Ameitdnients  of  1972,  SO  J^tat.  373,  374  ;  20  V  ^.C  10J^l, 

ltK^2)  "^-^ 

§  .W,.>7   }f  art  tat  or  parent nl  status. 

uu  (it  nrral  A  recipient  slsall  not  apply  <au}j*olic\  or  take  any  employment 

.... 

{ I  >  t*«.merning  tlie  purunUul  marital,  pan  ntal,  or  family  status  of  an  employee 
or  applicant  lor  employment  v\luch  titat.-,  pcr^uiis  differehUy  on  tlio  basis  of  sex; 
or  ,         ,  . 

121  Wh!cii  K>  leased  upon  wiu  tlier  an  enipUo^e  or  applieant  for  employment  is 
liu'  IHMO  of  inui^eluild  or^piincii»al  w<ige  cariu»T  In  sn^i  employee's  or  applicant's 
Tainily  unit.      ^  ,  .  ,  i. 

f  hi  I'rKhinnt'if,  A  reeipient  shali  not  <li>jriminate  against  or  exclude  from  em- 
plovuKMir  an\  rmployer  or  apiiiiiant  fur  *mplo.\ment  on  the  l/a^is  of  pregnancy, 
chiidiarih.  false  pregnancy,  termination  of  pM'gnaiicy^)r  reco\eby  tlierefrom. 

I  CI  I'nvmnt'y  as  a  t*mpnfanj  dtMnbility.  A  recipient  shall  treat  pregnancy, 
childbirth.  f.iL-e  i)regiiam>.  terminatltm  of  pregnancy,, and  reCov(»ry  therefrom 
and  anv  teni|>orary  disainlitj  resulting  tlu»refrom  as  any  other  temporary  dis- 
nbiiii\  Jor  aii  job  lelati'd  purposes,  inclndlng  coinmencoment,  duration  and  cx- 
ten^nms  of  lea\e,  paynu-nt  of  disabilit.v  income,  accrual  of  .seniority  mid  any 
Mtln»r  lenelit  or  si  rMre,  and  reiiiAidcment,  and  under  any  fringe  benefit  offered 
to  empbivc  es  by  virtue  of  employment.' 

Mil  I'rctn^ancfj  Icatv.  In  the  case  of  a  recipient  which  does  not  maintain  a  leave 
poliey  for  it^  employ i-i-s.  or  in  the  case  of  an  empbiyee  ^\ith  insnfiici(nt  leave  or 
arrrucd  employment  tiim'  \u  qualify  for  leave  under  such  a  policy,  a  recipient 
sbail  ireat  pre'gnane\,  linidlarth.  false  pregnancy,  ten.ihiation  of  pregnancy  and 
re«*overv  therefrtmi  as  a  ju.stifi*  atitiU  f(*r  A  leave  of  absence  without  pay  for  a 
riMsonabb-  period  of  tiim-,  iit  tiic  concliKsion  of  which  the  cmployetVshall  be  re- 
Mnstated  to  the  status  whieh  she  held  u hen  the  hM\e  began  or  to  a\oinpnnible 
pOMtioiv.  without  dccnase  Sn  rate  of  compensation  or  loss  uf  promotional  oppur- 
tunities.  or  any  other  right  or  privilege  of  employment. 

iSeo.  9til,  902,  Education  Amendments  of  1972,  80  Stat.  373,  371 ;  20  V.S.C.  1081, 
^  10S2I  t  '  , 
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J  S6,'t8.  Effect  of  State  or  local  law  or  other  requirements. 

(a)  Prohibitory  rtqnircment.^.  The  oblii^atioii  to  coiui*l>  nith  tlilii  subpart  is 
not  obviated  or  alleviated  by  the  exUtencu  of  an.v  ISt.itu  ur  loual  law  ur  other 
ronulruiiieiit  whith  iaipu^w  prohibitio|ii>  or  Uii^it^  iiik*ia  uiuployiuuiit  of  uiumburi>, 
of  one  hex  which  are  not  imposed  upon  me«*bers  of  the  other  sex. 

(b)  Benefits,  A  recipient  which  pro\idui>  tius  conipuiisatlon,  scr\icis  or  bene* 
ill  to  meiJAbir.s  of  une  ^L^  purMiant  to  a  State  or  local  law  ur  other  nuiuireniunt 
♦-^hall  pro\ulu  the  i>inuu  L'uia{;eu>atioii,  bur.icu,  or  bcueftt  to  nicuibur.*?  of  the  other 
sex. 

(SMc.s..l)01,  002,  Education  Amendnienr^s  of  lOTJ,  Stat.  373,  3T1 ,  20  1081, 
1GS2)  , 

isn.50  A'dvertisinf/. 

A  reciplenr&hall  nut  in  an.v  advertising  related  to  eniployinent  indicate  prefer- 
ence, limitation,  .specification,  or  discrimination  lm.->ed  on  bex  unlesi,  isex  is  a 
buna-fide  occupational  qualification  for  the  partieular  job  in  (inestion. 

(Sees.  001,  002,  Education  Amendments  of  1972,  feO  Stat.  373,  374  ;  20  V.S^.C.  IGM. 
1062)^ 

^86,00   Pre-employment  inq^iirles.  ,  V 

(a)  Marital  ntatus.  A  recipient  bhall  not  make  pre-tnipIo.vni«nt  inquiiv^  a«  to 
the  marital  .statu.n  of  an  applicant  for  eaiploj iaeni,  lULUiding  uhuther  Mith  ap- 
plicant Is  "Miss  or  Mr.s."  -v^  . 

ih)  Sex.  A  rcHjipient  may  make  prcemfjloyment  inquiry  as  to  tlie  sex  of  an 
applicant  for  empluyuitnt,  but  onlj  if  such  iuquir.v  i^  made  e<piaHy^of  .>uoh  ai>- 
plicjints  of  hotli  Mjxob  aiul  if  the  rL'suIt.'>  of  Mich  inqmry  arc  not  us>ed  in  connec- 
tion with  disxTlmlnation  pcOhlbited  by  this  part. 

<Seca  001,  002,  Education  Amendments  of  1072,  SO  Stat  »^73,  374  .  20  U.S.C.  IGM, 
1082)  *  ^     ^  • 

5  SGJU   Sex  as  a  hona-fidc  occupational  qualification,  " 

.  A  recipient  may  take  action  othtrwise  proliiiaUKl  h.\  thi&  Mibpart  provided  ft  j*; 
5(ho\\n  that  sex  Is,  a  bona  fide  occupational  qualifKation  for  that  action,  smli 
that  con,>ideration  of  i>i»x  with  regard^to  Mich  ailiun  l^.ei^ential  to  .-iucie.v^fpl  mP* 
erntlon  of  the  enq>loyment  function  cuiw.erned.  A  recipleat  ijl^all  nut  take  action 
pursuant  to  this  section  whlJi  la  based  upon  alleA'd  eomparative  emph»yment 
tharacteristics  or  .stereotyped  characteH;satlon.*s  of  uiiu  or  tlie  other  »sex,  ur  uimju 
preference  based  on  six  of  the  recipient,  employ ues,  >fndeht£f,  or  other  person>. 
but  nothing  contained  In  this  >ection.^IiaII  pre\cnt  a  rin^ipient  from  consider- 
ing an  einpIo.\ee*.s  hex  in  relation  tofS^i^ipIoyment  in  u  locker  room  or  tt^ilet  fa- 
eillty  use<I  only  by  menil)orH  of  one  sex.  '  '  v 

(Se<-.M.  001,  002,  K<lucall«m  Amendnieats  ot  1072,  60  Stat.  373,  374  ,  20  U.SX'.  lG*ih 
1CS2)  ; 

USfJ.02-86.70    lUvscrved}  "     _     .  . 

SU«I»AIIT        PROCEDtTES  [IXTEKIM]'  ' 

^86.71   Jnterxm  proced\iic>^,  ^ 

For  the  pun«'Scs  of  Impleiucntlug  this  part  during  the  i>enotI  between  it.>  eflfec- 
tive  date  and  the  finiU  i.s.'jUanct  the  Department  of  a  consolidated  procedural 
regulation  applicable  to  title  IX  and  other  dvil  right.^  authorities  administered 
by  the  Doiwirtnicnt.  the  procedural  provisions  applicable  to  title  VI  of  the  Civil 
UlgJds  Act  of  190 1  are  hereby  adopted  and  incorporated  Jiereln  bv  reference. 
The.«e  procedures  ma^y  be  found  at,45  CFR  $§  S0-(t— 60-11  and  45  CFR  Part  SI. 

VSUBJECT  I.NDEX  TO  TiTI.E  IX  PRCAitBLE  .\.ND  ReGUIATIOX  * 


Access  to  Course  Offerings  f43.  HH,  m,  57, 58]  ;  80.34  t 
Access  to  Schools  Operated  bv  LEA's.  [44] ;  SC.3.'5 
AdmisMlons.  f5,  0,  30]  ;  80.15,  SC.21  ♦ 

Affirmative  and  remedial  action,  [10, 17, 241 :  SG.3(a)  (b) 
Administratively  sei>nrate  units,  [30]  ;  S0.15(b)  .SC.2(o) 

*  ProamMe  paragraph  numbors  arc  in  brackets  [  1. 

9^.  5t3 
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KUucatloual  IiiMitutloiis.  fliU],  M>.::;(a),  .^0.2(ii) 

Oeiienil,  SG.21(a).  SO/JvP),  ,  ,        ro.^  o/*i  cl.ol...^ 

Prohibitions  relating  to  marita!  and  pari'ntal  -tarns.  UU.  .My] :  sb.-Ut) 
1'rofe.ssionai  schools,  [30i;S0.2(m) 

Public  ln*;titutions  of  undergraduate  higher  education,  bG.lo(e) 

Ke<iruitment,  [34,  351 ;  80.23 

Sl)e6iHe  iiroliihitions,  S«.21(b) 

Tests.  [311;  S(;.21(b)(2) 

Preference  in  admission,  {35J :  80.22 

Advertising,  8(5.50  .  „ 

AtlirmntiveAcaion.  see  »'Rem(Miiai  and  Amrnmtive  Actions  ,,,x 

Assistance  to  "ont.Sfde"  discruiunalory  organizations.  [  10,  o3j ;        1 b)  ( \i) 

Atjsu ranees,  [IS];  wet  ^ 

Duration  of  obligation,  86.4(b)  ^ 

'  Tonn.  8(;.4(c) 

Atliletics,  [W  to  78] ;  80.4 1  '  / 

Adjustment  period,  (781 ;  80.41  (d)  ,     .  ^ 

Contact  .sport  defined,  SG.iKd)  " 

K<|UJtl  opportunity,  r70.  77] :  80.41  (d) 

Detenniuing  factors,  80.41  (c;  (i)  to  (X) 

K(juipment,  80.41(c)  - 

iOxpe^ndituros,  80/11  (c) 

Facilities.  siUl(c) 

Travel,  S0.4 1(c)  . 
Scholarships,  (04.  05] ;  .^0.37fd)     "  ^ 
(Jeneral,  fOO.  70.  71.  72,  73,  74,  7:")] ;  8G.41(a) 
Separate  teams,  [75] ;  80.41(b) 

B 

TiFOQ,  [OCT;  80.01 

Comparable  facilities 

HoQsing.  [42,  51]:  80:32 

Other.  80.33.  80.35(b) 
CouuHinsation,  [84, 87,  02] ;  80,5-1 

Counseling  ^  ...  *  « 

Di.^proporilonate  classes.  [45,  50] ;  80.30(e) 

General;  [45.  50] ;  S0.3G(a) 

Materials,  [45,  50]  ;  8(J.30(b) 
Courjic  Offerings  -  .  * 

Adjustment  pcrk)d»  [55]  ;S0.31^(^)  (I)  ♦  ^< 

Ueneral,  [7. 43]:80.34  ' 

Music  classes.  [43] ;  80.34  ( f ) 

Physical  e<lucation,  (43. 50, 58] : 

Se.<  etiuealion.  [43.  57]  :  80.34  (e) 
M)verage.  (51 ;  80.11  to  80.17 

Kxeniptlons  * 
Curricular  materials,  [52] ;  80.42(a)  • 

D 

IMmitions,  [14. 15] ;  80.2(a)  to  (r) 

lX\signation  of  responsil)le  employee.  (20.  22] ;  80.S(a),  (b) 
Disseuiination-of  liolicy,  [21] ;  bO.O 

Dlstributibn.  86.0(c) 

Notilicfttion  of  policy.  [21] ;  .sC.O(a) 

Publications.  8(J.0lb) 
l^rcss  codes  s(J.31(bM-0 

Education  Institutions  •  " 

'Controlled  bv  religious  organizations,  80.12 
Application,  (20.  28] ;  80.1.2(a) 
'     '  Exemption.  [20] :  80.12(10 
EdU'-atlon  Pmrram  and  Activities 

Heneiitinc  from  Knleral  financial  assistance,  [  10, 11  ] ;  SO.  11 
(Jeneral,  [.10. 11. 53l :  80.31  (a ) 

Programs  not  opecated  by  recipient  [41.  54]  :  80.31  (e) 

Specific  i^rohibitiou.'?.  [38,  30. 40. 53] ;  80.31  ( b)  ^ ' 
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E£fe<tlvo  l)ati%  131  ,      "       ,  ^  ' 

Kmi»l4»>t-i«  rt>i»oi<-.n>if  U*x  Yuic  IX»  ate  "De.sigimtion  uf  Uesiionsiblo  Em 

Kmplo.viuenc 

AliiiUrationv  ?5a51  ( b ) 
r«mf>f-ii*».iti»>n.  (>yJ,  1>2] :  s0.5-( 
EmpIoyiiuMit  oriterin,  M}.52 
KrlDj:^  lu  iU'llt>!,  [KS,  «0j  i  80.50  ' 
^      t  JiMioral.  [M.  S2»  67] ;  80.51 

Job  ClaHsitUatlon  and  Structure.  80.55  ' 
Marital  ami  Ta rental  Status,  80.37 

Itepinnry,  [?vJ.  03] ;  Sd.57(h)  .  ' 

I'rcj;iianr\v  as  Tcmpof a r>'. Disability,  ($5,  03] ;  S0.57(c)  - 
ProRnnnry  Loave,  [.S5.03, ;  .S0.57(a) 
l*ro-P'njployincnt  Inquiry 
^  ItKruUiniMir.  [83.  00,  01.05]C; 
s»-x  a^ti  HKOQ.  [DO  I ;  80.01 
StuOcnt  Einplovment,  [OOj ;  80.38 
Tenure,  S0.51(b)(2) 
lAf-miaions.  [5. 27. 28, 29. 30, 53] .  80.12 (b),  80,13,  SG.M,  80.15(u),  80.15 (d).  80.10 

V 

'>Viii>ri^  Flnant-iai  Assistance.  80.2(a) 
Fhmniial  A^siKtanre  t«  studeiita  [10, 00,  Ol*J ;  80.37 
'  AtUb'tle  Srhoiarsblpy*.  [40.'(M.  05) ;  80,37f(l) 
FontIk7i  l^s^lt^t^()ns^  sixiOy  at  [03] :  80.31  (c) 
fic  neral.  m;.37 

Non-UfOfl  <ebolar^lili>s,  [02] ;  80rci7(b) 
lVM,lluKof  >i>x-rt>8tck'tive,  (-10,  01.  02} :  80.37(b) 

-Si'X  n  j*trUthe  aj*M>tan».e  through  forelKU  or  dojaeMie  [46,  01,  02]; 

MJ37tbl  ' 
V  SVliMlarMilps.  >ee  "Flnaia  lal  a.s^ii.^tante"  80.37  and  '*A>.sii>taaee  to  .'out* 

sid«' dIviTlminatory  or«nnizatlons'\  80.31  ((')  '  , 

Frat«*nMtU-s 'Sor<»rltleH       ^  ^  - 

ScK'lal  [5,3.  27.  28] ;  .<^0.1.( di)  ' 

Ituvhu'ss  iirofesHlonal.  [#iO.  53.  27.  28] ;  80.31  (b)  (7) 

U<»n«r  <orietie.^.  [40  53] :  80.31  (b)  (7)  ►  • 

FrliiKf  l  onellN.  [07.      S:;|  ;  8G.50.  80.30 

I'nrt-tline  emjdoyees.  [81)] 

o 

<Jrir'iM».i«'  Vf'u  whirls  m-o  '  Oi-^iiaMiion  uf  ri'siM»ii.^.lbIi»  eniiiloyoe"  80.8(a)  (b) 

It 

Health  and  In^uram-e  Kenents  an<l  ??ervk es,  [07, 88,  03] ;  S0.30,  80.50  . " 
Ihiunr      h  tic-y.  [40.  531 ;  80.3Ub)  (7) 

iJiiMTallv,  [12] ;  8G.32(b) 

IVovMwl  by  n'*'ii)lont,  s0.32n»)    ^  '  ' 
Other  h«»UNin;;.  [5-1] ;  80.32(0)  •     .  ^ 

Jf»b  rhivsfilcatfon  and  ytrueture,  80.53 

LKAX^[  M):  MU5 

Mnrlt<^il  and  Parontnl  Statu.*? 

Kniid»>vnii'nt  c      '  - 

(;H!eral.  [S5.03. 0-n  :  ^^^i.57 

i'ri'prrmniy,  [s5,  03.  Of  j ;  K0.57(b)  . 
I'n  inian«y  a*<a  teiap(»rary  dNablllt.r,  [85, 03, 04J ;  80.57(c)" 
r»rf  inmnf-y  leavo,  [85,  03,  01) ;  80.57(d) 
J'AnJt-ntH 

O^  HMnil.  [401:  80.40ra)  (b)     ,  '  •  . 

ProCTiaiiry  and  rWated  <'<»nditioiis  [50] ,  80,40(b)  (J  )  (2)  (3)  (4)  (5) 
rUt^-i  lunH\mtlmu  [5n]  :'80.40(i»)  (i  i 
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IMivsiciaii  certiru-fitlon.  [nofi  S(lH)ih){'2) 
Special  cljis^ses.  [50] ;  .s«.40(l))  (3) 

Temporary  leave,  1501;  saiO(l))  (4)  (o)  _  ^o,  c.».r/  » 

Membership  Prautices  ot  «ociul  fniternititvs  and  .sorurUies,  [2*.  2n      ;  s»>J  l(a> 

V<51imtary  youth  sen-ke  ori;anizjitioi>s^-{27,  28,  53] ;  S0.14(c) 

TMCA.  Y WCA  and  other;5,  [ 2T,  2S.  5:3] ;  BUM ( h ) 
Military  and  MeK-hant  .Marine  Kdutatiunal  InstitutioiiN  [20] ;  SG.i3 


P9oUiij:,see  "Fiaancial  Assistance"  S0.37 
rre-enij>loymcnt  Inquiries 

Marital  status,  [86.  05]  ;  80.00 (a) 

Bex,  SO.CO(b) 
Pr(»forence  In  Admission*?,  [35] ;  S6.22 

See  a  ISO* 'Remedial  and  Affirmative  Action" 
Tregnancy,  Kmploynient 

General,  (W.  1)3,  J)4] ;  S6.57 

Vreguanqy,  (35. 1)3, 1)4j ;  80.57(1)) 

Vregnancv  as  temporary  disability,  [S5, 93,  SVl) ;  80.57 ic) 

X^rognaucy  lea  ve,  t85,  03,  m  ;  $0.57  { d ) 

Stadenti? 

(Jencral,  (49,  50] ;  S0.40(a)  and  (b) 

Pre?;nan('y  and  related  conditions;  [50] :  SG.40(b)  (1)  to  (5) 

Class  Participation,  (50.  55, 58) ;  8G.40(li)  (1) 

Phvsical  certilieatioa.  [50] ;  80,40{b)  (2) 

Special  class.  (."JO] ;  .SU.40(b)  (3) 

TemiK)rary  leave,  (501 ;  8(U0(b)  ^'0,  ^5) 
Private  ^;uder^ra^^llate  Professional  Sehotrl?,  [30] ;  80.15 (d) 
Purpose  of  Regulation,  [13] ;  80.1 

It 

Heal  ProiHjrty,  80.2 
Recruitment 
Kmployment 

Nondiscriminatibn,  [83,  Dl] ;  S0..";3uO 
Patterns,  80.53(b) 
Student 

NomHscrimlnatiou,  (34,  35]  j  80.23(a) 

Recruitment  at  certain  institutions,  80.23  (b) 
Rollpo^is  Orjjanizatlons  , 

Application,  (21).  2S1 )  80J2(a) 

Kvemmion.  (20) ;  80.12(b) 
Remedial  and  AiliiiiKiihf  Actions,  [10,17.24] :  R0.3 


Srholarshlps,  «5oe  ''Financial  Assistance",  8fi.37 
-Self-evahmtion.  (10.  22] ;  80.3(cHd) 
Surphui  Property  (see  Transfer  of  Property  80.5) 
DunUion  of  oblij:ation  80.4(h) 

Real  Property  80.4(b)  (1)  \ 

Textbooks  and  curficnlar  materials,  [52,  70, 80] ;  80.42  \ 
Termi  nation  of  fnnd^i,  [loll] 
Transfer  of  property.  m(),5 
Transition  Plans 

Content  of  plans.  80.17 (b) 

PItTerentfrom  AdJastmenti)eriod,  (78]  ;80,41(d) 
Submij>sion  of  plans,  8U.17(a) 

(FR  Doc.75-1455l  Filed  G-3-75;8:45  am] 

Mr,  OTfAKA.  Om  liiwt  ^\ltnesi;(^^  wiW  U»  ai)pcaring  u»  iu(li\i(luals 
and  spokesiiKMi  for  the  Ainuiican  Football  C(n)i  lics  Ai^scAuUioir;  tlioy 
are  not  speaking  as  ic|ircsentatl\cs  of  their  instltation:?  in  thrir  8latc- 
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incuts  but  as  icpiesi'iUatncb  of  tlic  ni>sociatiuii  nnd  tliomsdves  as 
indivulunl^. 

The  spokesman  for  tlio  group  \vill  be  Ui\  Darrell  Roval,  who  is 
president  of  the  American  Football  Coaches  Association  and  who  is 
the  football  coach  at  the  Unirei'sity  of  Texas. 

Mr.  Eoyal,  if  you  will  iiUrudufe  those  who  aocumpanv  yoxu  you  may 
proceed.  v       7^  j 

STATEMENT  OF  DARRELL  ROYAL,  PRESIDENT,  AMERICAN  FOOT- 
BALL  COACHES  ASSOCIATION,  ACCOMPANIED  BY  BOB  BLACKMAN, 
UNIVERSITY  OF  ILLINOIS;  JERRY  CLAIBORNE,  UNIVERSITY  OF 
MARYLAND;  FRANK  KUSH,  ARIZONA  STATE;  TOM  OSBORNE,  UNI- 
VERSITY OF  NEBRASKA;  BO  SCHEMBECHLER,  UNIVERSITY  OF 
MICHIGAN;  MIKE  WHITE,  UNIVERSITY  OF  CALIFORNIA  AT 
BERKELEY;  JOE  YUKICA,  BOSTON  COLLEGE;  AND  CLIFF  HAGEN, 
UNIVERSITY  OF  KENTUCKY 

^[r.  iJovvL.  >rr.  Chairman,  I  would  like  to  introduce  my  fellow 
coaches.  As  you  state,  ^\  e  are  here  as  membci-s  of  the  American  Foot- 
ball CoaHie^  A^ciation  and  not  ropresontingour  variuusin^tltulionb. 
Howevei-,  I  will  identify  these  men  from  tlio  schools  which  they  coach. 

On  the  far  left  is  Jerry  Claibonic  from  theUniversity  of  Maryland: 
Ho  Srhembechler  of  the  Univerbity  of  Michigan;  Frank  Kush  from 
Arizona  State;  Tom  O^boinc  fiom  ih<^  rnivoi-bity  of  Nebraska;  Bob 
l^larkmaii,  Fnivei-sity  of  Illinois;  Joe  Yukica  from  Boston  College; 
and  Mike  Wlvto  from  the  rnivei'sity  of  California  at  Berkeloy, 

U  e  do  appreciate  the  audience  and  wu  are  going  to  try  to  make  it 
brief  and  just  hit  on  a  couple  of  points. 

Fir^^t  let  ine  say  that  I  do  not  ]ia\  0  a  law  backcrronnd,  so  it  is  hard 
for  me  to  determine  what  i^  le^ral  and  what  ibnl  But  it  is  difficult  for 
us  in  the  inteirollegiato  athletics  bubinoss  to  undei-htand  why  the  Fed- 
eral GoveiTinieiit  would  bo  directing  the  ^pending  of  our  moneys  when 
mterrollegiate  athletics  is  I'eceivijjig  no  Federal  support  for  our  pro- 
grain?. 

As  wo  read  the  guidelines  of  the  HEW,  we  rn-st  road  that  we.will 
not  be  requested  fo  match  necessarily  dollai  fur  dollar  the  money  that  is 
being  ^pent  on  men\  intercollegiate  athleticb  with  a  like  sum  for  the 
womoirs  >M-ograms.  Tfouever,  ab  we  road  on,  M&bec,the  guidelines  that 
are  laid  t)ut  for  in  the  foiin  of  eipiai  salaries,  and  coaches,  equal 
housing,  equal  training  tahlo  facilities,  equal  equipment,'  equal  evei^- 
thing.  The  Miin  total  btill  comes  out  that  \vc  will  be  spending  the  same 
amount  of  n^oncy  on  the  woniunb  program  that  we  are  presently  spend- 
ing on  the  men's  piograms. 

Let  me  5^ay  that'some  of  the  men's  programs  are  being  eliminated 
and  dropped  from  our  college  campubcs  today  bimplv  bocaubo  they  are 
not  self  ^uppoi•ting.  The  universities,  the  colleges,  thioughout  the 
countiy  ca!iiiot  come  up  with  the  added  rcbonrces  to  keep  the  athletic  ' 
programs  <ro!ng  when  tluy  continuall>  go  in  the  hole.  So  throughout 
(he  count!  y  progninis  are  already  being  dropped.        ■        '  ^ 

Xow  we  move  the  next  step  to  the  bituation  wherq  we^have  men  s 
program^  that  are  generating  menue,  (hut  are  making  money,  Jind 
now  if  that  in.-titutiou  is  .-addled  with  the  .^anie  re,sponbU)ility  to  match  v 
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dollai>.  the'eml  h-miIi  \ci>  wfll  couhl  be  tliat  tlu'V  mirt  do  it  uiid  they 
would  ^^ly  tlmt  uc  luuc  tu  «;i\e  up  all  uUuctIc  prognuns  bci^iuso  they 
have  no  source  to  go  to  for  this  money. 

Aiiothei  Mtuatiun  tluit  tlic  adiniuistiation.  tlic .board  of  regents, 
the  i*ollt'«£i'  pivMdeitLs  and  t  liaitallor^  might  conic  to  us  and.  say,  "take 
liiilf  the  niune\  tliat  i«  gvuiTattd  fioin  the  niunVbport.^  and  apply  tliat 
to  the  \\i»im'n  b  ^portb.*"  AVe  fi'fl  thdt  our  programs  would  be  .-o  weak- 
ened that  we  no  longer  could  generate  money  through  ticket,  sales 
U»t-{UK-e  we  have  long  ago,ietognI/ed  that  the  public  Vill  not  pay  nor 
will  liie  aew.^  niedia  ^upport  an  Inferior  program.  They  arc  going  to 
ha\ e  to  iia\ e  an  attuKtiv  e  progi  mh  before  tLe\  a\  ill  publicize  our  ^^port 
or  before  ticket  sales  will  be  made. 

So  eventually  I  can  tee  a  d.>Ing  pioee^sj,  for  all  athletics,  both  mens 
and  Avomen  s. 

Xow,  the  situation  could  bo  holved  pobiiibl>  thib  way:  You  take  the 
tvvu  revenue-beaiiug  bpoK^,  football  and  basketball,  and  keep  them 
in  their  pre^^ent  form  ami  thi^  A\ould  be  jutjt  about  the  picture  at  the 
1  'm\  ei-hit}  of  Texah.  I  think  we  could  do  that  and  take  the  profit  from 
IhoM-  twu  bportb  and  gi\o  that  to, women's  intorcollegiato  athletics, 
but  then  we  would  have  to  drop  the  progianis  of  ti-ack,  bar.eball,  golf, 
and  tennis  for  the  men. 

^W  could  liavconly  football  and  Laokctball,  and  tlicn  the  prohf'^  from 
that,  to  hpend  an  equal  amount,  would  have  to  go  to  women's  intercol- 
legiate athletics. 

This  would  not  la>t  long,  becansc  T  don't  .sec  that  we  can  generate 
luorc  int'ome  than  we  are  pie^ently  gcneratijig  and  wo  have  spiraling 
co>ts  that  are  ^ointi;  up  for  all  thoho  program^  and  this  is  especially 
true  in  football  and  basketball,  and  that  .-^ituadou  couldn't  last  lon<j. 

Auv  way  we  look  at  it.  we  cair't  see  that  it  ih  going  to  (To  anything 
other' than  eliminate,  kill,  or  bciiously  waken  the  programs  that  w 
alrV-.tvJy  luwe  in  existence. 

OneN^ay  that  it  might  be  tlone  would  be  to  protect  the  revenue- 
bearing  spoils  and  take  the  proht^  from  those  ie\onue-l)raring  sporf*^ 
and  then  spiU  that  emmlK  betwei  u  the  nan's  and  women  s  programs. 

We  would  iHiv^  t>>  hope  that  Congiess  did  not  show  the  full  impact, 
economic  impact,  when  thi^  wa^  brought  before  them;  and.  as  you 
stated  in  vour  opening  statement,  if  they  wrcn't  gctfmg  what  they 
aeluallv  intended  that  they  get.  Ave  must  believe  that  fhey  have  not 
Unown  how  our  pro^raiuh  are  financed  and  they  have  not  thought  in 
iletail  as  to  what  effect  this  woulil  hav  e  on  t  he  j>restnt  existing  programs 
that  are  self  supporting.  '  .  o 

We  do  not  receive  Federal  money  nor  tlo  we  receive  htate  moneys. 
We  support  our  ]jrounains  through  tit  ket  .->alp.-  and.througli  the  infere^t 
that  i>  g»-neraled  in  the  public  and  their  financial  support  of  our  pro- 
^j^nims. 

Bccau-o  o^Nhe  serious  eeonouiic  impaolUjve,^^ 
tonum  be ])laced  until  a  verv  >ci uMjii^^g^rFMTecv'/ino^^^^    study  o}\n  be 
made  of  •what  is  i^oingjo^lntppen  to  inteitollegiate\athletic^  if  the 
present  iruideliuiiii-irfrthroudi.      "  .  •  i  i. 

That  is^it^TrTdiairman.  We  do  ap])reciate  \our  time,  your  interest 
ansiA'^^iirattentivene--;  T  gue^s  vve  will  be  open  for  any  questions  that* 
"^u  m'irht  vvant  to  direct  to  us. 
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[Proi)osed  stalcnienl  of  policy  by  the  \\itile^seb  follows:] 

Pkoi'OSEd  Statkmk.vt  ov  Policy 

Tlio  midersigned  head  fuutbnll  Ci^achcy,  in  a  special  meeting  June  17,  107o, 
.iI'pniMil  ilie  ijtattiiivnt  uf  polity  tuganling  thu  aimuuuLed  HEW  regu- 

lations iiaiJleiiientliii;  Xitlu  IX  aial  uill  ivcoiaiauad  tiiat  tht^  Hoard  uf  Xi\u»iufi>  ot 
the  Aiiiericau  Fuotl^all  Coachus  A.s.>ULiat!un  at  it.>  nut-Uag  Juut*  J],  lUlo  Ui  Lub- 
litK'k,  Texas,  oflicialh  urge  all  AFCA  menihers  to  support  tins  position: 

1.  The  rtgulatiuii^go  far  U>ond  the  inteni  vt  Cujigrebbaml  place  intorti/Uegiate 
athletics  andi-r  tlie  umtrol  uC  the  federal  Guvernuient.  The  regulation^  will  cuu- 
nal  thv  u*e  of  dunatfd  funds,  u&e  uf  generated  ineoiiie,  the  kind  of  program  tu 
he  conducted  and  the  alloeation  atiid  iiUalilleation&  for  sthoWfrbhip  a^^M^tanel^ 
This  is  not  deslrahle  for  Wm  future  growth  of  either  men  s  o/w omen's  athletics. 

2.  IneoUiC*  generated  b>  foolhall  i&  a  principal  staiiee  oi'  athlltic  ineoiiie  at  nian> 
Mdlogfs  and  freijueutlj  tuunee.s  the  entire  athletic  prognija\s  well  a.s  the  con- 
-trucrion,  maintenance  and  der>t  retiiement  of  fucilitieb.  In  many  instauees  it 
hn.s  provided  the  funds  for  the  i>re.selit  eApan&ion  of  wunien'b  atlmiks.  Xhi&  will 
no  longer  he  possiide-  under  the  HEW  regulations.  *  >v 

College  football,  de\elt>i>ed  o\er  more  than  100  > eats,  ha.s  been  moiv  re.simn- 
sible  thaii  any  other  faet^»r  for  the  pre^>ent  wide  imhXiK,  aLctri/taiice  a  ad  sUi»purt  of  ^ 
tuUege  alhletirS  and  there  lias  been  no  \alul  .sUul.v  uialertaken  h.\  IIKW.  the 
Cuiigris'K  or  any  other  guvernmciit  agent  .\  a^'to  the  destriu  ti\e  et«jnt*aiie  impaci 
tht";e  reguhdion.s  will  ha\e  upon  football  as  well  as  the  tinaucial  structure  of 
I ntorrollegiate  at hletlcs  for  both  men  and  women.  *\ 

I.  The  Fcdeial  Goveinniciit  does  not  i»ro\ide  an\  tiuaiicial  a>si.staaee.  Liisufar  as 
we  i*ntA\,  to  inh-rt*  Ih^^iatf.  atJ.I-,  tU^^,  but  these  Fediiral  regulations  mandate  vast 
new  expenditun  while  .serlou.-^ly  danir.ging  for  the  future  tlie  4tbiUt.\  of  men's 
,-*lKjrts  to  genera. e  intonie.  Therefore,  we  iii  j^i*  that  (/<<ijj;ress  suspend  the>e  regu- 
Iation.s  and  adopt  legh>lation  v\hich  woidd  declaie  a  nioratoriuni  on  the  applica- 
tion of  lIKW's  rulejj  to  intertollegiate  athletics  during  whi<h  IIFAV  would  iie. 
directed  to  stud.v  and  report  to  Congreft^s  regarding  ta>  the  neeil  for  Mich  niles 
in  liKht  of  tliC  Voluntary  action  being  taken  h\  colleges  and  (h)  the  eeonomie 
impact  of  the  rules  oii  all  facets  of  inteaolleguite  athletic*s  and,  in  turn»  the 
iiiictiichil  .structure  of  the  re.si^ective  colleges  and  universities. 

Darren  Uoyal,  University  of  Texas,  President.  ArCA;  Boh  Black- 
man.  University  of  Illinois,  Past  President,  ArCA;  .Toe  \;ukicJi, 
Boston  College;  .Terry  Claiborne,  l/'niversity  of  Maryland;  Frank 
Bro.\h*.s  University  of  Arkansas;  Frank  Kush,  Arizona  State  Uni- 
versity; Mike  WIdte,  University  of  California,  Berkeley;  Tom 
Osborne,  Univer.<?ity  of  Nebraska  .  Bo  Sdicnibechler,  Univer.sity  of 
Michigan. 

Jfr.  O'Haiu.  Tliunk  you,  ^Ir.  Royal.  ^ 
itn  ^foiTh.  'Mv.  Cbaiiiitan,  I  would  just  like  to  compliment  Mr. 
uu\al  on  iiLs  staTf'Uient.  I  atteiick'ti  iha  Uni^oi-sity  of  Xotie  Dame  on 
a  Mholar>hip  for  ba,^uball.  Tlicy  ^{t\(j  two  babcball  suliulaiv-liip.-^  a>eai\ 
Thank  God  for  football  and  basketball;  Uic}  fiih^nced  ihs  who  weie  in 
minor  .si>orti:^.  I  never  could  ]i<a\e  ijccuied  niy  education  if  it  had  not 
boon  for  the  athletic  scholarship. 

I  cert^iinly  applaud  Mr.  Eojal  and  the  otlicr  distingiiishcd  inentbei^s  ^ 
of  Hio  American  Football  Coaclics  AcGociAtioh  for  bein^  here.  I  cer- 
tainly a^riTo  vvith  him.  I  "would  like  to  co.sponi3or  a  resolution. 

As  you  know,  the  bureiiucratb  In  IIEW  are  all  wet  on  tins  pioposah 
T  think  a  moratorium  should  be  invoked  until  there  can  be  further 
.stud}.  We  uant  to  bo  fair  naturally  to  women  in  our  collegiate  institu- 
tions but  T  ( hink  this  is  not  the  way  to  go  about  it. 

r  l  eilainly  would  coin  ur  with  ^fr.  l^o.^al'.s  statement  and  would  like 
t<jjuifi  my  uther  tollcague.h  on  thl.-t  couimittcc  if  the}  .^eefiLto  introduce 
a  rc^^rvkiUon  and  at  h  ast  have  a  moratorium  and  not  have  the  IIEW 
rules  go^tQ^^tfcct. 
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Mr.  O'ITaiu*  J-et  i^ie  tn  to  sort  of  outline  the  issue  if  I  could  with 
uiu,  Mr.  Ixoyal,  md  tliun  I  \\  ill  turn  tho  quuhtldns  over  to  members  of 
tije  committee.  * 

^lu  the  first  place,  I  gather  tliat  the  Coaches  Ah:^'jc::ition  qjiiccitions 
uhetlicr  ur  nut  iutci  collegiate  athletics  are  subject  to  the  p^vohibitions  , 
of  the  law  wliich  i^^iuU  in  pertinent  part:  ''No  [Vi-son  on  the  basis  of 

,^e.\  fehall  be  e.xcluileJ  from  participation  or  be  denied  the  Ijcnefit  of  or^  ^ 

be  subjected  to  dibcrlniination  under'-- and  hure  is  the  key  language: 
'*anY  education  ptograni  or  actl\ity  receiving  Fecbnil  financial 
assistance.'' 

You  nntke  the  point  that  jou  don't  believe  that  tlie  intercollegiate 
atldetlc  programs  of  an  institution  of  higher  education  could  be  con- 
sidered ail  cihicatiou  ptograiu  or  acti\ity  i'ecci\ing  Fedeial  financial 
assistance? 

;Mr.  EoYAL.  Yes,  sir. 

Mr,  O'JIaiu.  Ill  other  \\ords,  under  your  intecpretatlonj  tlieif,  one 
Would  have  to  look  at  the  paiticular  activ  ity  of  the  institution  to  deter- 
mine ^^hether  or  not  it  was  subject  to  tlie  provisions  of  title  IX  and  it 

\our  belief  that  In  the  cai;e  of  your  activity  it  is  not  hubject  to  the 
provisions  of  title  IX  ? 

Mr.^EoYAi..  That  is  correct.  We  do  not  receive  Federal  funds  to 
support  our  atklotic  pi-ograms.  ^  ^ 

Mr.  O'IIaija.  Xos\,  it  ijuums  to  mc  that  the  second  objection  which 
\ou  lia\o  expressed  goes  to  the  t\pe  of  regulation  that  is  proposed. 
You  lui\o  .-^uggestud  that  \ou  think  the  rugulations  arc  inappropriate 
tu  tUj?^ouk  That  is,  eimalltv  of  treatment  does  not  iiecessarilj  invoho 
jj0^iiidi>ol  regulatluii^lha't  aru  found  in  regulation  8G.11,  which  talk.-? 
^fbout  ti\ing  out  for'fhe  same  teams  or  ha\ing  separate  teams  or  the 
M>-called  equal  oppojLtunity  idea  \\hicri  pro\ides  for  etjuality  in  the 
provi.Mon  of  eciuipment  aiul  supplies,  quality  in.fcheduling  of  games, 
practite  time,  tra\el,  and  per  uicXu-allowancc,  so  forth  and  so  on. 

In  otliur  \\ords,  }ou  be{ie\'e  that  equal  tre^itmcnt  would  not  neces- 
.-aril^  in\ol\o  all  oi'  tlie  things  that  are  prescribed  in  the  regulations; 
isthat  vour  view?  ■ . 

Mr.  'Ri>\  Ah,  I  ilon't  know  if  I  undeiistand  exactly  \\ hat  you  are  ask- 
ing me,  !Mr.  Chairman. 

y[r.  OITailv.  In  other  words,  you  don't  think  tliere  \yould  be  dis- 
t  rhniaation  against  \\ omen  if  }u\{  did  not  lune  the  same  sOi  t  of  travel 
arranxi*nu*nt.^  for  uomeii'i>  {eauit>  as  j  ou  uo  for  men  s  teams  nor  would 
U  bo  di.-<*riminatlon  if  you  didn't  ha\c  exactly  equal  scheduling? 

Mr.  I?0YAL.  I  think  I  know  ^\  hat  you  are  asking  mc  now.  The  point 
remade  ^^as  nut  coiitiadicting  \\liat  vou  ^aid  but  the  point  I  made  was 
that  thl5>  1.^  not  guTiig  to  help  women*  s  intercollegiate  atlilctics  because 
the  ellVct  \i>  gt>ing  to  be  that  it  is  going  to  kill  the  intercollegiate  ath- 
»letics  programs  fur  uomen  as  ^\e  present] \  ^^ee  it  and  wonien^'svill  not 
get  money  from  that  soiuce  c\entually  an'3  a  ay.  Thereby  women's  in- 
tercollegiate athletics  will  not  be  helped. 

I  am  not  ];ersonally  opposed  to  women's  rhtercoUegiate  athletics. 
So  help  me,  1  urn  not.^^I  think  thev  liavt  the  same  things  to  be  gained 
fioni  their  program.^  as  men  do.  The  only  question  is  how  tho  money 
is  going  to  be  supplied  and  \\hat  source  it  is  going  to  come  from. 


If  we  huvo  t()  dn  idu  oiu  .sources,  \\u  are  goljig  to  1a;  so  drained  and 
.■iO  \\eakcncd  that  wn  are  ^JCoiiig  not  be  al;lu  to  coiitiuue  to  genenite 
income,  and  thereby  w:oinen  wijl  be  alFected  also. 

Mr.  0'irAiL.v.  Xow  let  nie  jubt  conclude*  witli  liIs  observation:  The 
courses  o]H5ii  to  tho  connr^ttee  are  ei5&entiall\  three.  One,  the  conunittee 
touhl  find  that  the  ivgulatiunb)  inoludlng  tlie  regulations  with  respect 
to  intercollegiate  athletics,  am  an  appropriate  cxti  clfte  of  the  i  ulemak* 
ing  powei-  hy  the  Office  of  Education,  Departnicnt  of  Health,  l^ruca- 
tlon,  and  Welfare,  and  let  it  go  at  that.  Or  w  c  could  find-that  the  i-e^ula- 
tloub  as  issued  are  not  in  keeping  with  the  liuiits  of  the  h\w  an^l  the 
Intent  of  the  law  and  bring  forward  a  i-esolution  of  disapproval.  Or 
wo  niijjht  find  that  the  regulations,  wlii}^  appronriato  to  the  law,  are 
nevertheless  unwise  and  wo  niight  wisli  tosimiend  tho  law. 

ThobO  are  the  three  co/t^-ses  fliat  IthinkariNopen  to  us.  I  wanted  you 
to  know  w  liat  tho  ninge  of  [x)ssibiUticS'Was  before  this  committee. 
^Mr.  EoYAL.  Yes,  sir.  Mr.  'Chairman,  I  would  want  to  say  thist  that 
our  purpose  in  being  here  is  simi)ly  to  imnt  out  to  you  tlio  way  our 
,  piogniins  are  presently  financed  and  the  impact  that  this  might  lia\e 
1  f  i  he  guidolincs  arc  enacte<l  as  we  read  them. 

Of  coui^se,  it  is  up  to  ^ou  gentlemen  and  ladies  to  make  the  dccisyjn 
,  as  to  what  jou  are  going  to  do  with  it.  We  are  siniply  here  to.present 
our  side  of  the  thing  and  point  out  the  w  a\  the  programs  are  financed. 

Mr.  O'ITar^v.  1  appreciate  >our  coming  {>efore  us.  I  think  it  has  beeii 
\ery  useful  to  us.  Tho  Cliulr  now  recognises  the  gentlewoman  from 
Ntnv  York^Mrs,  Chisholm, 

ilrs.  CnisuoiiM.  Thank  you  very  much. 

lender  title  Yl  the  prohibition  against  racial  disci  inilnatlon  has  been 
interpreted  as  barring  discrimination  in  all  aspects  of  the  educ.itional 
process.  Now ,  since  the  language  of  title  YI  ^^"^^  ^'^^]^  IX  are  so  similar, 
don't  you  think  that  the  title  IX  bar  against  sex  discrimination  under 
sccti6n,901  must  l>o  interpreted  in  the  same  way  ? 

I  repeat  title  YI,  bai-s  nicial  discrijninatioii  in  any  program,  any 
kind  of  educational  program  that  recui\es  Federal  aid  directly  or 
indirectly.  Since  the  lanjjuage  of  title  YI  and  title  IX  is  so  similar, 
what  would  be  your  reaction  f 

Mr.  KoYAU  Other  than  what  I  have  stated,  I  am  not  well  enough 
^  ersed  or  informed  on  the  full  guidelines  of  IIEW.  I  don  t  even  attempt 
to  say  that  I  have  studied  it  as  thoroughly  as  vou  people.  I  just  w;ant 
to  preMjnt  one  or  two  points  heic  for  the  input  aiul  your  decision- 
niaking.  A.^I  said,  I  am  not  a  lawyer  and  I  could  not  get  into  the  le^al 
aspects  of  this  thing  and  dlbcuss  it  intelligently.  I  dvn't  fed  iiualified 
to  do  that. 

Mr.  OsHORXK.  I  believe  the  key  thing  is  Federal  aid  again.  Title  YI, 
as  you  read  it^  did  Indicate  equahtj  or  no  discrimination  where  Fedeial 
aid  wjis  involved.  Again,  we  have  said  several  times  here  we  do  not 
know  of  iinj  cases  where  Federal  aid  is  invohcd  in  the  nuiintcnance 
of  intercollegiate  athletic  programs. 

I  believe  the  purpose  oi  title  IX  is  to  take  back  money  if  programs 
aix»  not  run  in  accordance  with  IIEW  guidelines.  It  seems  ii  responsible 
to  take  back  money  that  has  never  been  gi\  en  in  the  first  place.  That  is 
.  our  point.  If  there  is  no  Federal  money  being  given  to  us,  then  why 
should  wo  be  regulated  by  IIEW?  That  is  the  distinction  I  woulil 
make. 
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Again,  Durrell  and  the  U'i>t  uf  us  aie.iiot  totally  converbiUit  with  all 
the  ramilicatioHb  of  all  of  thesis  titles  that  we  are  talking  about. 

Mrs.  CmsHoLH,  Of  coui^e,  \\q  clo  recogni/e  that,  in  teuu,^  o£  tl^ynig 
to  make  any  kliul  of  changes,  l.egally  or  otherwise,  tradition  is  always 
hard-to  break.  AVe  recognize  lhat.  And  when  it  coines  to  receipt  of 
funds  from  tlie  Federal  Go\eimiient.  tiadition  is  very  hard  to  break. 
That  is  what  concerns  many  pei^ons  in  the  Nation  today. 

I)o  \ou  regard  athletics  a:>  a  noneducational  part  of  a  curriculum? 
What  IS  vour  feel  ing  about  that? 

Mr,  OsBORXE.  I  feel  it  is  very  cudcational  hut  I  do  not  feel  it  is  fed- 
erally funded.  That  ^^ould  be  the  only  distinction.  I  would  say  this: 
.  that  I  belicNe  that  proportionally  the  minority  groups  ha\  e  benefited 
probably  more  from  athletic  grants  as  we  know  them  now  than  most 
.  any  other  group.  If  the  programs  that  we  have  existing  now  are 
seriously  impaired— which  we  know  they  would  be— there  snnply 
would  not  be  thc  money. 

Mi-s.  Cinsii0L3i.  I  ha\  e  just'one  more  question.  I  think  that  you  are 
indicating  the  athletic  activities  are  not  federally  funded.  X  must 
presume  therefore  that  if  >ou  have  anj  desire  to  continue  to  practice 
discrimination  on  the  basis  of  race,  fec.^,  or  age,  that  you  believe  that 
hO  lon<^  as  you  don  t  ha\e  an>  Federal  funds,  }ou  have  a  right  to  con- 
tinue discriminatory  practices. 

ilr.  Osborne.  I  think  so,  and  the  athletic  departments  generate 
the  funds.  We  feel  that  these  things  w  ill  glow  naturally.  Intercollegiate 
football  has  been  in  existence  for  a  number  of  years.  There  is  a  lot 
of  tradition  that  has  grown  up  around  this. 

To  have  eiiual  w  omen  s  atliletic  programs  emerge  full  blow  n  w  ithout 
possibly  a  demand  for  them  seems  aJittle  irresponsible.  .Vs  Darrell 
has  said— and  ever>  man  here  A  ould  agree—nobody  sees  more  value 
in  competiti\e  athletics  than  we  do.  We  are  100  per.cent  for  women  s 
athletics.  The  point  is  that  w  e  don*t  see  wliere  the  mgney  is  going  to 
come  from.  If  Go\ eminent  wants  to  gi\e  the  money  for  the  women'.s 
emial  program,  that  is  fine  w  ith  us.  AVe  don't  see  how  that  can  be  done 
without  wrecking  wliat  is  now  in  existence. 

Mrs.  CuisnouM.  Your  group  is  not  in  a  financial  position  to  pro- 
vide women  athletics  on  the  same  le\cl  as  \ou  have  done  for  mcji 
students?  ' 

:\rr.  OsaoHNh.  W^e  can't  e\eii  continue  to  suppoit'our  program.  \\  e 
arc  eiitting  back  in  every  phase.  There  have  been  widespread  pro- 
posals to  eliminate  athletic  j^rants  for  baseball^  U'ack.  golf,  tennis,  and 
e\  er\ thing  that  does  not  iiiake  money.  That  is  w  nat  the  XCAA  is  doing 
riffht  now.  ' 

^lh\  Et>YAL.  If  we  had  the  money,  available^to  support  women s 
intertroilegiate  athletics,  I  don  t  think  there  would  be  any  argument 
about  that.  7  reallv  doirt.  The  only  question  is :  Where  tloes  the  money 
come  from?  We  don't  have  it.  If  we  deplete  what  we  have,  it  will 
-  weaken  our  programs  to \w here  people  w.on't  buy  tickets  to  .^ee  it. 

^faybe  the  time  will  eo/ne  in  the  fjiture  where  Women's  intercollegi- 
ate athletics,  through  publitnty  and  through  Exposure,  w  ill  be  able  to  bo 
self-supporting  and  the  public  will  hny  tickets  to  come  see  their  e\ents. 

^fi-s,  (^UTsnoLM.  No  further  questions.  ^ 
«    Mr.  O'IlARA.  Mr.Eshleinan. 

Mr.  Esni.T.>rA>-.  Thank  you,  ^Ir,  Chairman. 
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T  don't  /eel  wo  iiliouhl  direct  all  our  quessitions  tu  Mr.  IxoyaL  If  any  of 
tlic  coaches  wish  to  reply,  feel  free  to  do  so. 

Where  do  the  proiits  go  now  in  football  and  Lusketball,  the  big 
money  raisers  ?  Basically  where  do  the  profits  go  now  ? 

^Ir.  EoYAL.  To  support  every  program  at  the  University  of  Texas — 
to  support  evei  y  program  except  football.  Football  is  the  only  profit 
sport  in  our  progi  am. 

Air.  Esnr.KMAX.  Would  that  also  include  support  of  eveiy  female 
.program  on  that  campus  or  docs  it  support  ov  ery  male  program  ?  ' 

Mr.  jRoYAi^  This  is  what  I  was  saying  

Mr.  EsiiLTjMAX.  I  am  not  talking  about  equality  now  but  the  profits 
of  basketball  and  football.  Say  in  1972,  did  some  of  thoj^e  profits  go 
to  support  female  sports  pfograms? 

^  ^^fr.  KoY.\L.  Xot  at  the  rnivcr.sity  of  Texas.  But  the  University  of 
Texas  lias  appropriated  moneys  for  the    omens  piogram  presoriytly. 
They  are  ,£rotting  money  from  the  university. 
Mr.EsuLKMAX.  Out  of  the  college  budget? 

^tr.  KovAf..  Yes,  out  of  the  college  t)udge.t.  Tlie  men  s  program  gets 
npn^  We  ai'o  100  percent  self-supporting.  Tlie  womens  progniin  gets 
that  money  from  the  college  budget,  from  the  univei-sit}'. 

^Ir.  lisnni^rAX.  I  liave  one  more  question,  and  this  would  bo  moi^e 
appropriately  dhected  to  tlic  dean  of  women  or  female  coaches,  but 
how  many  complaints  liave  thci  c  bei*n  on  the  cjunpuscb  about  une(iual 
treatment  for  women's  sports?  Is  that  a  piedomnumt  subject  on  the 
Campu?  ? 

Mr.  BLACK.^tAX.  If  I  might  answer  part  of  that  question,  I  thiidc 
there  arc  coitain  gmups  that  make  it  i^eem  like  intercollegiate  atli- 
"^letics  and  the  XCAA  aie  the  villains  who  huppre^s  women's  atldetics. 
I  tlunk  that  the  facts  simply  don^t  bear  that  out. ' 

Up  until  recent  yeart?,  thci*e  has  been  no  great  iiiteiest  in  women's 
progniins.  We  ha\e  seen  some  figures  licre:  for  examine,  the  years 
1907  to  ir>71,  the  number  of  women  paitlcipating  in  intercollegiate 
athletics  lias  increaml  noO  percent.  The  number  of  intercollegiate 
nistitntions  who  field  five  or  more  women's  teaiub  has  increased  5 
percent  during  this  peiiod  of  0  or  7  yeai-s.  It  can  be  said  that  that  is 
because  tliey  had  so  little  to  begin  w  ith,  but  thu!*e  w  ix^  nut  a  demand  for 
It  prior  to  that  time.  ♦ 

Jfr.  l!;siii,KMAX.  You  mean  demand  fi-om  the  female  students 
tisenxsolvcs? 

Mr.  BLArK^rA^^  That  is  light. 

The  major  point  we  are  makiiig  is  that  we  think  the  way  tlic  guide- 
lines are  written  now  that  Jiot  my  will  it  htut  men's  atlilotics  but  it 
also  m  the  long  run  will  huit  women's  athletics  because  at  many 
<^<*hools,  unhko  the  Univoi-sity  of  Texas,  what  women'i.  athletic  pro- 
grams tliev  do  have  still  come  from  the  revenue-producing  sports. 
Obviously  if  tliat  revenue  goes  xlown,  not  only  will  the  other  men's 
sports  sulfer  but  many  pf  the  w  omen's  sports  will  suffer  also. 

IVir.  EsiiLE^tAX.  That  1.^ all, Mr.  Chairman. 

.Afr.  OTIaija.  'Mv.  :Molth 

^fr.  .Mo^^^n..  Ivo  furMier  questions,  Mr.  Chairman. 

ifr.  O'Haka.  J^Ir.  Quie. 

Mr.  QtriE.  Thank  you,  iMr.  Chairman. 
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I  iealIy.\\oul(2  like  to  en^nige  !^^^s.  Chlbliolni  wiUi  a  question.  lu 
title  IX^  you  liavo  the  requirement  that  "Xu  pci^son  shall,  on  the 
^rouuJs  ot  race,  color,  or  national  ongin,  or  on  the  basis  of  sex,  be 
j>wludcd  from  participation  in  any  program  or  activity  receiving 
Federal  fmancial  assistance.''  In  the  sex  diacriiniiiatioii,  title  IX, 
uiulcr;  ^'•prohibition  of  discrimination  against  the  blind" — \vc  wrote, 
specifically  that  no  blind  person  bhould— "bo  denied  admission  to  any 
coui-se  x>f  study T)y  a  recipient  of  Federal  financial  assistance.'' 

Wo  woto  that  tp  make  certain  tliat  the  blind  would  not  be  dis- 
ci  inilnatcd  against  in  any  progi'am  in  tlic  institution,  where,  in  the 
other  two,  wo  w  rote  the^  ''activities  and  programs."  It  seems,  like  the 
bport^s  rule,  it  should  beJimited  to  the  activity  of  the  program,  and 
not  Inclusive  of  any  progi*am  within  the  institution.  So  wo  have  two 
places,  one  a  sports  ruling  and  another  on  wliere  it  was  written  two 
di  ft'crcnt  wjiys  in  title  IX. 

I  am  woiiclering,  then,  if  it  could  not  be  properly  construed,  as  the 
coaches  have  suggested,  that  athletics  are  not  fiilanced  in  any  way  by 
the  Fideral  Go\ernment  and  therefore  aie  outside  the  scope  of  IIEW 
^aiidcllncs.  I  tldnk  yon  have  the  most  expertise  on  this.  I  want  to  ask 
wliether  you  want  to  defer  this  to  a  later  time. 

Mrs.  CuisiiOLK.  One  thing  that  runs  tluough  my  mind  is  my  un- 
dci'btanding— and  correct  me  if  I  have  the  wrong  tmderstanding — 
that  the  T^'nivci'slty  of  Texas  is  in  the  process  of  building  a  tremen- 
dous stadium.  Am  I  correct?  Are  you  building  an  athletic  stadium 
which  will  1)0  in  receipt  of  some  kind  of  funds?  I  want  to  be  sure  I 
havo  that  information  correct. 

^  irr..Eov.\L.  They  are  building  a  special  events  centor  which  will 
ha\c  an  all-purpose  function.  Now,  athletics  will  be  part  of  that  but 
aUo  wimien  have  been  considered  in  the  building  and  in  the  space 
allocated  in  that  building. 

;^^I•s.  Cmisholk.  I  just  want  to  make  a  point.  "Where  are  the  funds, 
coinjnjr  from  to  build  this  stadium?         .  - 

'Mv.  KovAL.  I  don't  know,  because  it  is  not  coming  from  the  atldetic 
dej)ivriinent.  I  don't  know  where  the  funds  are  coming  from. 

Mrs.  Chisiiolm.*  Are  any  funds  coming  from  the  Federal 
Government? 

Mr,  Royal.  I  don't  know. 

Mrs.  CinsnoT.>r.  I  am  trying  to  see  whetber  or  not  tlio  money  comes 
from  the  Federal  Goveniineiit.  And  I  am  hx)king  at  tlie  o\erall  issue 
of  ci\  il  rights.  I  am  also  looking  at  it  from  the  standpoint  that  the 
^pol  ts  aixiAas  or  stadiumis  are  being  built  for  the  i>ropagation  of  sports, 
and  that  uialo  and  female  students  do  pay  to  attend  these  spoils  events 
\\\th  their  students  fees.  They  must  pay  thesetrfees  whether  they  want 
to  attuul  these  spoi  ts  activities  or  not.  I  just  want  to  be  .sure  tliat  this 
is  unJei stood  because  it  indicates  an  indirect  source  of  funding.  It 
^    does  not  have  to  be  a  direct  thing. 

Mr.  Qi  IK.  I  tliink  you  make  the  point  that  if  any  of  these  facilities 
aie  t  ^J!l^tI  ucted  uith  Fedeial  funds,  they  therefore  become  a  program 
acti\  It\  funded  by  the  Fedeiiil  Government.  In  the  same  way,  in  tho 
-Vi'«ulemie  Facilities  Act  wo  prohibited  tho  use  of  a  federally  iunded 
buildin^r  for  any  refigious  instruction  or  woi-shin. 

Lct^ue  ask  one  of  the  coaches:  It  is  my  undei'standing  that  one  of 
the  r(:{isons  that  no  stress  has  been  made  to  limit  the  meaiiing  of  title 
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YI  of  tli^<a\  il  Iviglit^  Act  of  lliiiiting  it  strictly  to  activities  and  pro- 
<^raiiis  is  so^Jiat  no  one  can  nuiko  the  ciu^e  on  tliC  basis  of  race  that 
tliere  io  anj  ofetltaiBiice  between  IndivIJuaL;  but  suino  people  indicate 
that,  on  the  baslbohsux,  there  is  a  differenc<j  in  iudhiduals  and  this  is 
•  e^ident  even  in  JlE'^W\regulations,  where  tliev  do  not  require  that 
feinalcb  be  perinittcd  to  naiticlpate  on  the  same  team  in  contlict  spoits 
M'ith  males.  /  , 

Ilow  do  30U  bee  thI^?  la  there  a  difference  between  individuals  on 
the  ba^is  of  bex  and  i^  theie  a  dilFercnce  between  individuals  on  the 
basis  of  their  race  ?  I  i6cognIze  that  each  indl\  idual  is  unique.  You  are 
different  than  I  am.  But  I  am  talking  about  tho^fi  two  aspects — one, 
raco ;  and  the  other ,  sex. 

Mr,  BLAcioi,\N,  I  woul^l  say  that  HEW  has  alrciidy  done  this,  be- 
caifce  they  ]ia\e  ajrcad^  stated  in  there  that  because  of  physiological 
diffeiencco  ljet,>\ecii  uicii  and  woujen,  the  women  are  not  expected  to 
<.onipcto  in  the  so-called  contact  sports.  They  list  a  number  of  them  - 
Jiockey,  football,  basketball— as  contact  sports.  So  they  have  already 
statod  the  iaot  that  there  arc  diJl'erences, 

If  I  jnay,  I  vould  like  to  point  out  one  thing  to  Mrs,  Chisholm,  that 
I  ain  not  faualiar  w  ith  the  vaiions  schools  but  each  school  is  somew  hat 
different  in  the  athletic  property  they  own.  At  the  Univei-sitj;  of  II- 
linoio  anything  that  is  owned  bv  the  IVthletics  Asuociatiofi,  which  is  a 
tuniplete  and  ^ej^arato  corporation  from  the  unneisity,  has  been.paid 
for  iUU  percent  in  one  of  two  ways— either  by  reVenuo  raised  by  sports 
or  by  contributions  fiom  interested  alumni.  Tho?o  are  the  only 
facilities  iu  the  campus  that  are  run  bv  the  Athletic  Association,  <^  - 

We  have  what  is  called  an  assembly  hall,  which,  I  gather  Is  suine- 
thin*^  bimilar  to  the  building  that  is  going  to  be  built  at  the  Cnlversity 
uf  'iexas,  wW  xit  basketball  ga^ics  are  played,  but  this  building  U  not 
under  the  direction  ottho  athletic  departn{ent 

Darrell  just  .slid  the  same  thing— the  ncw^  building  at  the  Unlver- 
.sit}  of  Texub  ii5  not  being  run  by  the  atliletic  department  but  is  being 
run  by  th6  university  and  \\ill  be  used  by  any  activity  they  wibh, 

Mr,  OUI.VRA.  I  am  going  to  have  to  interrupt  now.  There  is  a  full 
committee  nieeting  today  and,  under  the  rules  of  the  committee,  the 
subcommittee  mubt  defer  to  tlic  full  committee.  They  are  just  barely 
lacking  a  quorum.  Those  pre^rcnt  here,  if  they  went  to  the  full  commit 
tee  meeting,  would  make  up  thabquorum.  * 

So  we  are  going  to  ha\e  to  recess  the  hearing  and  we  will  be  back 
a>  quickly  as  we  can.  "We  would  appreciate  it  very  much  if  you  gentle- 
men.  would  remain  and  be  a\  ailable,  those  of  }  ou  who  can.  If  you  huvc 
a  plane  to  catch,  of  course,  ^^o  w  ill  understand.  But  thoSe  of  you  who 
ran,  if  >ou  can  remain  to  respond  to  any  further  questions  that  might 
|je  diri't'ted  to  you.  And  \\hen  we  reconvene  later  on  this  morning,  we 
wdl  do  so  around  the  corner  in  room  2261,  which  is  a  larger  room 
where  everyone,  I-tlunk,  will  be  able  to  find  a  seat. 

So  the  committee  will  now  stand  in  recess. 

fWhcreiipon,  a  brief  recess  was  taken,] 

^fr,  OTL\K,v,  The  subcommittee  will  be  in  order,  ^ 

We  have  reccbhed  and  wc  have  assisted  the  full  committee  in  getting 
undcrvvaxin  its  mark  up  of  legislation,* 

I  warn  3&if  now  that  when  somebody  down 'there  gets  upset  brcatise 
their  amendment  ha^  not  earned  and  make^  a  point  of  order  tluit  a 
quoi  um  is  nut  pic^unt  we  ai  e  going  to  ha\e  to  run  back  down,  or  w  hen 
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thov  s^^t  to  the  (luo.^tiuii  uf  thu  iuvdl  iul>ptlon  or  ivporting  of  the  bill 
Avo\vTll  jiave  to  get  buck  tlvwii  there  piubably  biH^aui^e  it  reC£iuro^  a 
(uioruni  to  do  that.  ^ 

S(r,  I  iloirt  know  how  much  longer  we  me  going  to  be  proceccung. 
I  do  iipinWiate  the  vvitneise.^  waiting  for  ns.  I  jiii^t  Avanted  to  say  to 
\on  timt  1  hope  \un  appreciate  tliat  routball  coaches  aren't  the  only 
,  ones  who  M  hi-ctic  lives.  ^Vc  lind  It  very  diliicult  to  rnn  orderly 
|)roeeedings  around  here. 

}^h\  O'lLvKA.  The  Chair  u.udil  like  to  recognize  tlie  gentleman  from 
Illinois, Mr. Simon.  ,   .  .  •  '         c       r  n  <S 

Mr.  Sjmon.  First  of  all  I  was  a^ked  by  the  Chairman  of  our  full 
eonmiittcc,  Mr.  Perkins  of  Kentucky,  to  acknowledge  the  presence  of 
Cliff  llagen  of  the  University  of  Kentucky. 

1  don't  knoAV  where  he  h.  There  he  is.  I  have  done  my  dury  by  the 
chalrmajn  of  the  committee.  ^  " 

yU\  OTIara.  You  can't  get  aliead  of  ^Nlr.  Simon,  lie  i.s  making  pomts 
Willi  the  Chairman.  ^  .,1  1 

.Mr.  M:\ioN.  I  also  want  to  ntake  pomts  w  itli  the  distinguished  coach 
from  Illinois,  too.  AVe  are  liajij^y  to  lune  him  here.  Iliopo  you  get  a 
few  tips  from  } our  neighbor,  .Mr.  Eoyal,  011  a  Avimung  season. 

^^r.  Chairman,  j^ou  mentioned  three  possibilities.  It  seems  to, me 
there  is  also  a  fourth  po^sibilit}.  That  is,  after  examination  of  the 
re^nilations  by  1LE\V  tJiat  there  cpuld  bo  some  slight  moduication  of 
tho'^e  re*ndationi>  .^o  that  wo  caii  in  fact  continue  with  sound  programs 
that  wi^  have  had  and  at  the  same  timi*  recognize  tlyit  we  haven't  done 
the  job  for  the  female  athletes  that  ouirht  to  be  done. 

1  thmk  that  geneiallv  recognl/AHl.'One  of  the  things  that  I  woukl 
liope  we  would  do,  Mr.  Cliairman,  is  al:.o,  meaning  no  disrespect  to  the 
dl^t!n^rui^>lled  lineup  of  coachcb,  get  ^onie  women  coaches  hero  to  testifj' 
beforetho  committee  before  we  make  a  decision.  , 

^fr.  J\oyal,  you  mentioned  a  point  about  di\iding  revenue  that  was 
not  verv  clear  to  me.  I  wonilcr  i£  von  would  expand  on  that. 

Mv  KoYAL.  I  montioni'd  that  w'heu  the  presidents  and  the  chancel- 
lors are  saddled  w  itli  thk^  obligation  to  match  dollai-s  for  dollars  they 
aiv  cromg  to  ha\c  to  make  a  decision  how  tins  will  be  brought  about. 

(Jno  source  wliere  I  am  sure  this  will  Jiot  take  place  is  tliatvthey 
will  not  match  funds  that  we  are  now  generating.  We  are  geKerating- 
about  i?2,loU,oiio-a  jcai*  from  our  football  program  basically. 

Mr.  SiMON'.  Isthatnetorgipss?  ^        1  ^  ^, 

Mr.  KoYAL.  That  is  gross.  They  arc  not  gomg  to  be  able  to  match 
that.  They  are  going  to  buy ,  "Quit^naking  money.''  When  you  say  quit 
making  monev,  tharmeansget  out  of  business.  ' 

Tho^iext  step  will  bo  lo  sa\  that  we  will  divide  the  money,  the  m- 
conie  that  you  base  w  ill  be  di\  ided  equally  betw^een  men  and  women, 
the  income  vou  have  from  football. 

Then  if  all  sports  aie  weakened  they  would  become  unattractive  for 
people  to  buy  tickets  to  .-ee.  So  that  would  not  bo  good  because  our 
revenue  would  go  dow^n.  ,   i    ,  • 

Now,  the  last  one  .that  I  menlioned,  the  last  proposition  they  may 
come  up  with,  i^  that  \ou  lea\e  fpotball  and  basketball,  which  are  the 
reveime-bearing  bpoiU.  the\  aie  profitable,  they  are  making  money, 
leave  the/n  in  exi^teuee  as  tlie>  now  are  and  run  the  progmm  exactly 
the  samejway,  but  take  the  profits  from  thubc  sports  and  give  that  to 
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wumoiiS'intercollegiatc  athlelias  akd  do  away  Witli  Jucii  s  golf,  ?^^uin- 
nuiijr,  temiis,  track;  babuball,  ellinliuite  iLubC  programs  coiiiplctely. 

Thi:5  i»s  the  Only  other  ^vay  1  can  c.te  tluit  wc  can  get  matching  knms. 

:Mr.  SiMox.  What  your  total  athletic  biulgcL  for  rjuvci^icy  of 
Texas?  -  \ 

Mr.  SoYAL.  2.4  million.  ^       r    i  n  i 

I^Ir.  SiMox.  That  is  the  rc\cnuo  jou  generate  Xioin  football  and 

basketball.  ' 
Mr.  ItOYAL.  Football  basically. 

2ilr.  Sorox.  There  is  al^o  soine  tax  expeiuUtiirc,  is  that  correctj  for 
your  athlctac  program?         "  .  "      ,  * 

[Nfr.  JRoYAL.  No.  .  / 

Mr.  Smok.  None  at  all.  *  ^  • 

ilr.  HoYAL.  No.  ,  ^^.1'    '  o 

Mr.  Simon.  Would  that  be  true  at  the  TJnivfrsity  of  Illinois? 
Mr.'B!..\0KMAX.  I  am  nut  Mire  that  I  fully  rcali/.e  what  you  mean 
"  hv  tax  expenditure.  ^  ♦  '  . 

*  ■Mr.  Simon.  In  other  wuids,  at  the  Uiu\ersity  of  Illinois  the  athkt^c 
program  is  not  a  fully  self-supmrting  ptogtain ?  , 

Uv.  B^AOKMAN.  It  is  coniplotely  fcopimite.  Tlie  physical  education 
piogiam  \:>  under  the  nnlveibit}  and  is  fun  like  any>othoi^j  whether  it 
is  botany  or  anthrupology,  whatever  department  it, might  be. 

The  Athletic  Absuciatioii  is  a  separate  corporatio^i.  I,t  receives  abso- 
lutely no  State  ftuidi>  or  Go\crnnient  fiuuls  of  any  kind.  The  funds 
come  from  only  two  things;  No.  i,  fioin  inct>me,pf  /;)Otball  of  basket- 
ball, or  No.  -J,  contributions  fn.m  the  nieu  about  iy^t  Stato  who  make 
a  contrlbutiou  to  provide  scholarships.    »  v 
:Mr.  SiMox.  Are  you  paid  under  theP.E.  progra^U 
Mr.  Blackmax.  No^sir,  by  tlie  Athletic  Associat  ion 
^Ir.  HiMOX.  Is  that  tnie  of  all  the  coaches?  , 
Uv.  Kusif.  Arizona  State  gets  one-fourth  of  our  salaH  f rom  ihe 

Mr.  Esoir.  At  that  point  arc  you  in\  olved  in  teachina/cla^es?^  / 
Mr.KusH.  Yes,sir,weare.  %/  * 

:Mr.  Escn.  To  the  extent  y6u  ait.  tctiching  clasi^cs/Is  tlfe  degree  to 
.which  you  are  compensated  for  tiiatl,         ^         /  " 
^fr.^kusii.  Yes,  sir. 

Mr.  SiMON.  One  final  point.   ^  s  ^ 

On  page  2M3o  here  it  sii}i>  '^Clearly  it  is  possible  fdr  eqnalitj-^of 
opportunity  to  be  provided  without  exact ''oqjiality  of  expendituro. 
However  any  failure  to  provide  necessSary  funds  for  womeiVs  tcajns 
may  be  cuiibidered  b>  the  Department  iij  asse^si;ig  cqtuality  of  oppor- 
tuiiitv  for  members  of  each  sex.''  ^  V/  * . 

It  "does  seem  to  me,  jis  I.  read  the  regulations,  that  there  is  s^ino 
flexibility,  llexibilit}  tiiat  at  lca:it  news  accounts  did  not  portray  very 
adequately.  Is  that  an  accurate  reading  or  is  that  not  an  accurate 
reading?  ^  ^ 

]Mr.  EoYAL.  What  page  were  you  on  ?  )  , 

^[r.  SiMox.  Page  2ii:jr>  in  tlie  Federal  Kcgi^ter  that  I  have  here.  It 
IS  the  analvsLs.  -  .  ^ 

Mr.  1^oY.\L.  If  you  go  to  25L]3r-^ 

^Nfr.  SiMox.  I  am  losing  you  hftpjj.  '      »  *        «  ^ 

^[r.  IvOY.vL.  You  talk  about  eqiial  opportunity* 


57 


VP  Ko\^trNo;- ^v(>"  ....  Iho,  (hinfis  that  are  listed  that  we  have  to 

"^Stei;">"MV.  S'imou,  ifl  n.ay-.nake  apoint  on  this,  concorn 
u.<'  cqS  and  discn.uinatlon.  on  the  vcvy  points  hsted  here  there 
lias  never  been  ecmaliiv  in  anv  '•olle<re  athletic  program. 

Fm-  example  the  basebairtcam.  iVuiuk  every  coach  hej;o  ha<^  piob- 
.bhr  pltFdtasSall  and  likes  the  sport  but  the  b«Sobd  -u^^^^ 
nnt  l,.,v<>  the  same  tv])e  of  budget  as  the  (ootball  team.  ihe>  piohabU 
l^n    h  avel  Se  1?^  simple  reason  that  people  don  n)ay 

fo  see  oOSlSd^nd  the  college.ifootball  pj^nun  suppq  s  n 

\[09t  ba^ball  coaches  are  veTy  {trafefnl  if  th^^v  liav»-  a  P'og}  »  >t 
ainSanse  tlLy  know  thejMvo.ddn't  Iravo  it  iT^it  were  i.ot  for  the 
tH'oHt  I  loiiriootball  or  basketball.  ' 
^  Thov  "o  on-hero  mentioniirg  traveling's  per  diem  ""o^y--^"^^^^^^'^:;"]: 
i„<.  i/-mnes.and  practice  a"ssignn^ent  and  compensation  of  couches 
m'^Unto  S  so  foVth.  There  isi.ot  Qqnality  at  tins! .me. 

M    Sntov.  As  I  read  this  regnlation,  .:gau.  it  does  say  li--^^- 
ln,Sio  pm^  le  travel  allowance  and  other  things  you  have  to  s.-hod- 
0  4?n?   i   bes  not  say  that  you  have  to  spend  tlic  san.e  number 


of  dollars.' 


Nir  Roy  u.  AVonld  the  Director  of  OCR  say  tl.at^ 
Air  0<no.  V  :  Mr.  Simon.  I-think  T  ln:ow  what  I  am  talkm-  abon 
w  b  t  at  tl  e  University^  of  Nebraska  mt-  have  250  »fnf^J^ 
athletii.  Two  hundred  of  tho..e  are  or.  athletic  grants  whibh  would 

'^V^C^tl^e?prS^^  assistance  to  a  lUco  propo^.K^,!  of 

women  Let  nssay  lf)0  women  ,-onIe-out  for  athletics  ' 
of  thatf  100  .should  be  on.grant  and  then  we  have  to  provide  ti.nel, 
co.'iche.=!.  medical  facilities,  and  so  on.  .     ,  .i  .n,.,vo 

Whe,  the  funds  an-  available  I  qan  soc^  vary  quickly  y^u  con  d  haj  c 
mavl^^.  200  won.on  out  for  athletics  Infthat  case  yon  ;vo»ld  uu^  to 
live  80  percent  of  those  v.oh.ct.  itthletic'grants,  coriches.  the  whole 

'™'v7maTi.ot  be  talkin-  imnu-.liatcly  about  Texa?  O'^minir  up  ^5.irh|'; 
million  (or  women  but  you  are  talking  at  least  of  $l.milhon.  witlr.u 
a  vpar  or  two  vorv  possiblv     million.  ^ 

•IS  you  c.^n  seS  'from  examininic  the  l.udorets  I  have  a  copy  o,  o ur- 
budget  heip.  we  have  ?i  break-even  budget  and  Av^have  one  of  the 
iie.altiru'si  proL'rains  in  the  country.  EF.'    .      n^i  „ 

I  n  1  as  c  no  of  the  best  in  tlie  country,  they  are  bref  cing  eveii.  Whe  e 
are  von  .-oins  to  come  up  with  a  million  dol  ar«?  These  .school,  here 
represent  some  of  the  best  off  financially.  IMost  everybody  is  i}.  the 
red  now  and  emitting  back.  .         *  4~ 

Afr  SiAtoN-.  1  rrcognixe  and  T  think  we  .ajl  cecofnii^e  thnt  tnis  is 
going  to  demand  an  additional  expeiulit.ue-^  franlcjv  think  thot  i_^  t^lie 
•  dirertion  wo  are  goinc'.  there  is  going  to  have  to  bo  an  add.tional 
expenditure.  How- wc  work  that  out  T  am  not  sure.  T just  p.^inront 
that  at  the  end  of  this  verv  paragraph  that  you  uere  rea.luitr  hero 
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uljuut  tlio  varloiu^  s^ilaHlulijii;;  and  so  fortli.  again  at  the  bottom  it 
i>a\t3-  thia  'is>  the  ifgnlatloa  lUclf  nt  the  analysis,  "unequj\l  aggregate 
♦^Apt'udlturts  fijr  nicnibers  of  eat  h  sex  or  unequal  expenditures  for 
men  and  uoiiioii  ICiXin^  if  tLc  locipicnt  or  operator  sponsors  separate 
tearn5.  will  not  constitute  noiiconipliance  with  this  section," 

S^^  there  is  ^urtue  flexibility.  I  think  what  the  coniinittco  wants, 
what  you  want  ij>  isomo  regulations  that  you  can  live  with  and  yet 
regulations  that  ulll  ptts)i  u&  In,  the  right  direction,  I  think^we  luive 
to  i^cognize  that  we  ha\o  IkuI  sojui!  failures  here  in  the^past  in  not 
encotu'a«ring  female  sports,  \ 

Mr.^  CLavfnoKNE,  It  will  have  to  bo  written  regulations  to  where 
HEW  <^a^mut  hv  the  bole  jud^je  of  w  luit  y  ou  read  there.  It  says  it  doesn't 
'  li»*U'  to^but  again  who  i^  going  to  be  the  judge  unless  there  arc  some 
written  laws  and  regulations  that  say  just  what  that  means, 

Mr.  Si3f(iN,  These  are  the  referees  and  officials,  unfortunately,  in 
this  particular  gamOj^Whatever  regulations  are  written,  I  think 
ultimately  ado|^ted,  liEW  is  going  to  call  the  play. 

Mr.  EoiwL.  That  vt;r>  next  sentence,  ^Ir,  Sinioii,  where  you  stop,  go 
ahead  ainijoad  that  next  sentence  after  that 

Mr,  Simon,  '^'The  Director  may  consider  failure  to  provide  neces- 
>M\  fi?inl»  foi  tcauito  for  one  sex  in  assessing  equality  of  opportunity 
for  me^nbers  of  each  section," 
Mr.  CYAinonxK.  That  is,  the  next  sentence  says  they  can. 
Mr.  Simon,  It  is  a  factor  in  the  expciulitui'c  but  that  particular 
,M.i;ttfuo  tloes  not  bother. me  fiankly  as  niucli  as  it  niay  some  of  you, 
^Mr,  O^Hara.  The  Chair  recognizes  Mi-s.  Smith. 
yirs.  Smtk,  Thank  j^ou,  Mr,  Chairman. 
v..:r»Ivl  like  tc-  dlret^t  some  questions  to  our  Nebraska  coach,  Mr. 
O-borne,  and  I  would  like  to  point  out  fii-st  that  we  are  very  proud  of 
thp  athletic  program  in.Nebraska, 

We  are  not  onl}  proud  of  our  fiiotball  team  but  we  are  pi'oud  of 
the  athletic  program  across  the  board. 

Da  I  understand  coircctly,  Mr,  Osborne,  that  our  football  team  is 
inakihg  the  Uioney  to  support  nine  additional  sports  programs  in 
N'lfjrHka  that  gtt  into  Federal  funding  and  no  State  funding— that 
are  suppoi-ted  entirely  by  our  football  team  ? 
Mr.  ( )sBonxE,  That  is  correct. 

^tv<.  Snnn,  Including  wie^tling,  swimming,  and  other  programs? 

Mr.  n<nurjNK.  That  i,s  torict.  Of  coui*se,  all  these  sports  operate  at 
a  ilcfi.  It,  $7,000  to  $110,000  di  fidu  Tlie  only  State  funds  that  we  have  at 
the  pit  -i  Ut  time,  \u^  arc  bulldluir  a  toliscuni  w*hich  is  an  all-purpose 
'  ompl  X,  the  .^tatc  fair  will  be  there,  with^a  State  cigarette  tax  which 
islnuldinjr  that  building  '  \ 

But  all    holarships,  all  ccMihcs'  salaries,  the  whole  works  is  strictly 
from  gnfo  rwipts  and  also  private  contributions. 

Thr  private  ^oiitribution  is  jne  area  we  have  not  touched  on  too 
ntiich.  As  I  undei*i?tan<l  it  if  we  get  $200,000  in  private  contiibutions 
we  iiMj^t  come  up  with  a  like  am*nmt  in  contributions  for  women's 
fith!c*Icx  That  is  the  way  it  has  been  explained  fo  us, 
^  OIn  Ii  nAy  it  Is  gola^'tu  be  \(  ly  diflicult  to  get  $200,000  in  contribu- 
tloit-^  fur  WllIue^^'^  atlilrtit.s,  Tlie  only  alternative  would  be  to  .submit 
the  .^200,000  tbiit  we  now  i*ccei\e  equally  for  men  and  women. 
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Tim  quostioii  is,  is  tlusicgal  i  If  J  »>' ''™ 'V™  n„d  it  is 

ifiZlf '^riSSSTlsriS  it,  »■«  .on.  siuvivc.  TEero 

y-M  to  nie  foi-  just «  moment? 

con^-cmod  about.  .1  .  nowhere  in  section 

''Vtv  <,av  «Li  detorinining  whether  equal  opportunities  are  avail- 

Ir,;  ;m  ';4.t  0.^^«"^»-3e^^^^^^^^^         «n»  «1-.vs  seeks 

So  S/well  let  us  a/it  even  i£  tliey  sny  »e  don  t  hnio  to. 
I  cliint  tliiit  is  the  pioWem  yon  fiice  „„„.,,„  :  <  T  .-n 

■\msht  have  on  your  program ? 


^ERIC 


Mr. 


JWroin  '""t  ^^'\>^*^^'«>  for  the  benefit  of  channel  4  in 

S rv"  ,;.h  i  '"f porlectly  clear  and  tl,at  is  thar  I Vn 
Mi\  nuKii  HI  \n\in-j^ incrcasnur  revenue  -n-^ — "  r 
th.nk  «-o  all  reoogpi^there  is  a  ^n-eat  nml  fo.'  in;;;;",^^;  (i  o 

^^"^'^  -"'^'^  interiiu^i^ireipetiii';: 

th;m"jT^!;  1''"!  ^'"^  ■''""1°  ^ve  can  best  hel') 

rei  n no  nTrJ?  ^''^  ''''  P'-^'"'''"^  ^'^^  S 
Te  Hon  w  .     .  ';""»-""\"-"'»^»'tli«»  our  football  program  h,  com 

T  ^"^'T  "i"<*li.  ^fr.  Schembcclilor 

T  (hanic  (he  pentlcAvonian  for  yielding.  ^'"^'"'''^'^"''^r- 

.Mr--  .SMrnr.  I  wonld  like  to  make  the  comment  Afr  n,-iiimon 
-  i.       ,  I",?''  'U^^lT-Pilw^tin^lvin     con  Hv 

yiv.  O^IlAnA'.  T  thank  (Im  ironflov/omni) 

in^c^?^a^;;;'!'?rr.' Ks-Zh.  ^'^^J--'-''^--  Con.r...nnn, 

.Afr.  Escir.  Tlinnk  you  very  ninch.Arr.  Clmirman. 
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I  I'oiiie  with  Uu  or  three  bim^cs.  'My  fiiot  bias  that  I  should  em- 
phuMZo  this  moniiug  is.  I  wonder  wliat  really  would  ha\e  happened, 
Mr.  Cluiirman,  out  on  the  west  coast  the  lust  2  years  if  the  Big  Ten 
liad  sent  its  best  football  team  to  the  Eose  Bowl .  - 

I  i^peak  also  thouirh,  I^Ir.  Chairman,  with  the  bias  that  vou  and  I 
fcened  on  this  committuo  uxaing  those  trying  days  of  the  late  1960's 
and  at  that,  time  we  came  within  one  vote  of  putting  out  on  the  floor, 
and  it  surely  would  have  been  passed,  a  bill  that  would  have  stated 
that  tilery  institution  in  the  country  would  have  had  to.submit  their 
regulations  to  HKW  as  to  how  they  were  going  to  handle  the  student 
riohs  that  wei-o  taking  place  prior  to  ixjcelv  ing  Federal  funds. 

You  will  recall  that  you  and  I  and  Congressman  Stciger  from 
Wi.-ct)n=.in  fought  that  in  the  committee  and  turned  it  around  because 
we  Mh  diat  the  strength  of  our  institutions  of  higher  education  was  in 
their  Independence  and  that  the  Federal  Government  did  not  have 
ajul  should  not  ha\  c  the  responsibility  for  entering  into  that  area  of 
academic  freedom.  - 

T  think  that  that  is  the  coiitfii±-that-'weraTSlh  today. 

I  wajiiw^t^^-H^l^oTfinri^lwo  (questions  first  of  our  coach  but  also  of 
fht*otfiSi"S. 

Is  there  anyone  at  the  table  who  would  say  or  would  you  say,  Mr. 
Sehembcchler,  are  }0u  in  favor  of  having  morti  women  participate  in 
athletit^>?       ,  ^  .    t         X  1 

Mr.  SouEStBKcnLUi.  I  don't  think  thero  is  a  coach  m  the  country  who 
would  object  to  that.  / 

Mr.  EfecH.  You  arc  not  really  saying  they  should  become  the  centei^s 
for  tlicv^Iichigan  football  team ?  / 
^[r.  SciiR^mKCiiLER.  I  don't  think-that  is  possible. 
On  the  basis  of  the  athletic  dollar  which  is  yhat  we  are  talking 


.  ,  ....equently,  particularly  in  our  area  wlier 
profi'^sionals  for  tlie  dulhir,  and  you  nia>  like  it  or  not,  either  you  bring 
in  thcnionev  or  you  don't  have  a  program.    /  .  ,  -i 

Mr.  Emii.  But  that  does  not  mean  that  you  don't  support  the  idea 
of  additional  dollars  for  womeivs  athletic^ 
^[r.  ?rTrE:\tRr.cm.EK.  ^ot  at  all.  / 
^fr.  Esoir.  And  additional  programs?" 

3Xr.  grmiMBEcmjjt.  Xot  iit  nlL  I  dm  very  much  in  favor  of  t  iQ 


wonien.^hc^onTv  tiling  I  am  concerjied  about  is,  are  wo  going  to  de- 
j^rroy  the  ini'ii  s  programs  to  pioino^  tlie  women's?  I  don't  think  that 
is  the  wav  to  go  about  it.,  /  - 

Mr.  E'i^i  n.  The  other  question  that  I  had,  a  very  basic  question,  and 
I  am  Muv  it  has  been  eniphasi/ed>eforc,  is  that  title  IX  mandates  and 
[  qnoto  •'Tliat  no  person  in  theylTnited  States  shall  be  subject  to  dis- 
<-nrninati(m  under  any  educational  program  or  activity  receiving  Fed- 
eral .financial  assistance.'^        /       .  /         .      1     ^    1  -1 

Xow  that  is  the  \  ery  basic  question  that  this  committee  has  to  aeciclo 
in  looking  at  these  regulation^.  In  terms  of  any  of  the  programs  that 
you  geiitleinen  represent  are  ^ny  programs  or  activities  receiving  Fed- 
eral linandal  a.«?sistancc1 

>rr.  EovAi/.  No.  sir. 
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^Xr.  Klmi.  Xo,  /a  ,  iiot  illitotly  but  through  the  State  funds  we  do 
ill  \aiIouo  bpoijo.  Pi,u\ loubly  wo  used  to  liavc  2  or  3  baseball  scholai- 
ship^.  tlien  %yo  \vcnt  to  about  25,  track  the  same  way. 

Xuw.  \\e  piC^catlv  liave  a  great  mmiber  of  female  scIioL^rship^  pi  I- 
iiiailly  because  of  the  !e\eiiUc  dciived  directly  from  football.  Wc  do 
recei\  e  :?ume  Stale  f  undo  that  thc\  pasis  on  in  the  tuition  and  fcer,  Luth 
tho  female  and  males. 

Dii'cctly  what  it  ani«>unts  to  and  nhat  we  are  concerned  about  is 
tliat  if  we  try  to  equali/.e  the  income  then  I  fet  l  that  all  of  thtni  are 
gulag  to  directly  In;  cancer.^  to  the  point  whcie  we  will  not  Ime  the 
proclaims  that  we  have  pi  eseiitly. 

Mr.  Esr  ir.  What  the  real  concerns  at  tlie  table  are,  to  take  an  ex- 
ample, we  have  a  special  turf  at  the  Uni\cr5ity  of  ^lichiiran*  for 
a  practh  c  field  foi'thii^Iuotball  team,  and  many  of  you  do  too  I  think* 
and  special  practl^^TfjiciliTieMQrtJie football  team. 

Yuu  have  doi/e  tliat  b^^cause^^oil  business  practices  dictate  you 
ou<rlit  to  proridl  tho^j  f«icilltlt';>  an  order  to  hau-  a  better  football* 
team  T  assume.  \ 

it  your  intA^lrpntatlou  that  you  w^ould  have  to  );r<i\ide  Cifiuil 
fa*'ilitios  for  a  wornan*i5  football  teani?  li?  that  }our  concein  i 

^Ir.  Kt'.SK.  Yes,  sir. 

^jfi'.  CriAUJOKNK.  You  would  have  to  do  that  or  i^ue  equal  time  on 
that  practico  fa»*ili(y. 

^fr.  St^nn^njKi  niJ.ii.  Wt'  arc  aheady  doing  that.  They  have  equal  op- 
poitunltv  to  practlu'  on  the  field.  a  matter  of  fact  we  put  up  lights 
to  ma!;?^  ?;are  it  is  used  as  many  houi'S  as  possible. 

'yU\  Esi  II.  The  cuiu^tMU  is  that  you  have  to  provide  ecjual  facilities. 
Thii  qiK\-tion  is  not  w  hether  or  not  you  pro\  ide  equal  facilities  for  men 
and  /wouicu  but  also  the  implications  from  the  regulations  that  you 
\\t)uhl  have  to  i>ro\ide  equal  facilities  for  all  different  sports. 

!Mr.  Jvx'sii.  Definitely. 

^fr.  3'2scn.  My  question  Ts.  do  you  really  think  ITETV  should  he  in 
the  hublnehs  of  iliaklntr  a  dctcnnlnation  about  w  hat  type  of  .-.ports  have, 
inioro^t  on  t  he  part  of  the  students? 

TTuw  liiucli  demand  liave  you  had  for  Increastu  ^>articIpation  in  the 
minor  sports  at  your  universities  ? 

Mr.  lloVAL.  Vci7  little.  The  hifercst  still  comes  around  football  and. 
in  some  schools,  Ijaskotball  and  football.  But  that  is  where  tho  real 
intcrei^t  is.  That  ij>._tiic  reason  fur  the  rcveiuic.  You  can  tell  how  much 
Interest  there  Is  and  how  much  pa\^burc  there  I:?  fur  that  sport  slniplN 

..,^A:^hedcing.the.incomjcu.  L — .^^^ —   ^   - 

"For  institncc,  we  were  taldng  tickets  at'swimirung  events.  ^Ve  lud  a 
ticket  taker  tht^re.  ^Ve  found  we  could  not  i^dl  *.nough  tickets  to  pay 
tlio'tieket  taker,  so  we  lot  them  in  free. 

Mr.  EscH.  I  am  not  talking  about  dollai-s  but  Individual  students 
who  are  hiteresfccd  in  participating. 

Mr.  BLACK3tAN.  I  think  at  almost  all  scIkjoIs  if  we  give  an  honest 
answer  there  are  e\eiy  jcar  bome  btudcnts  wiio  would  like  to  expand 
tho  athletic  program. 

At  the  University  of  UlinoiS  at  the  present  time  there  is  a  stiong 
demand,  why  doesirt  the  athletic  assoclatroii  takt  u»er  Kaciosse?  We 
are  a  .cJioid  of  o5.000  >tudtmt^.  There  are  piobabh  00  students  w*ho 
want  to  play  Lar luhse.  T1k\  wiite  lettei*  to  the  dally  Student  paper 
and  so  on  demanding  this.  ^  
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Onco  again  it  comes  Imck,  it  \L  fine  sport  but  ^vhcro  are  tlic  finances 
irointi  to  come  from?      -  .      ,        ,         •  u 

Mr.  Escri.  Should  those  <lctorminations  l»  maclo  withm  the  insti- 
tution's program  or  shoukltheybfe  made  by  105  W?  .         .  ,.;H,f:nn 

.Air.  Cl-muorxe.  Wc  thinlc  tlipy  slioulcl  be  made  m  tho  nst  ut.on. 
Wo  think  tlic  .vay  the  regulations  arc  ^vntten  the  kind  "J  «thlehc  pi  o- 
grams  wliicli  tlie  colleges  offer  will  be  detcrmmcd  by  HEW.  I  hat  is 
one  of  the  things  that  concern  us.   '  .      --.r     i    i      „  .„i 

Air.  ChainnSn.  when  I  came  to  the  University  of  Maryland  sovei-al 
ycai-s  ago  it  was  just  about  to  go  under  because  the  avmge  attendance 
was  about  15,000  at  football  games.  . 

Since  then  the  program  has  improved  some  and  the  attendance  has 
increased  to  about  40,000  now  and  through  this  revenue  we  have  prob- 
ably more  intercollegiate  sports  than  anybody. at  tins  table. 

Wc  have  about  V>  intercollegiate  spoits.  Our  Lacrosse  team  was  na- 
tional champion  last  year.  Qur  tennis  team  was  the  best  we  have  iiacl. 
Wo  have  eight  women  sports  at  the  trniversit.v  .\larylana. 

If  iootball  f>nd  basketball,  which  is  a  re^  enue  producing  sport  at  the 
Univoisitv  of  Xtarvland.  also  was  not  piinlucing  revenue,  then  we 
would  not  have  feMntercollegia.te  spoi-ts  and  we  could  not  have  eiglit 

women  spoi-ts.  ,  .     ,      ,i   ,      ^  n.„'  b^^i^; 

Mr  EscH  You  a'-f  rpoogiuml  ab  having  done  that  and  other  msn- 
tutions  are  doing  it  too.  But  the  implications  arc  there  from  mv  friends 
who  have  worked  hard  to  imke  sum  th^^womcii  have  equal  oppor- 

bciievc  in  that.  As  a  matJi-  of  fact,  my  daughter  was  discriininated 
a'rainst  at  Duke  one  time  because  she  could  not  run  on  the  track  team. 
^Tho  questioivl  would  ask  is  how  and  Uf  wliat  degree,  can  you  eii-^ 
coHragooropen'uptlif\partic,ipatioii?  r.  n,„rv. 

If  women  have  more  ciicouiasemoiit  to  participate,  more  of  tliem 
will  participate.  How  do  you  answer  that  question?  How  can  your 
institution  becin  to  ascertain  ^vhat  sports  women  are  really  infr>re=te(l 
in  pursuing?  On  what  basis  can  you  do  that?     '   , ,  ^.  , 

Mr  Bi  ACior.\x.  I  believe  we  all  have  women  athletic  directors  no\\ . 

The  athletic  staff  of  women  at  tlie  L'nivei-sity  of  Illinois  has  peatly 
expanded  in  recent  yeai-s.  Certainly  they  get  an  jhput  as  to  what  the 

'^^'f  would  like  to  make  the  point  that  T  .sincerely  believe  every  coach 
at  thl^  table  believe.^  in  their  hearts  Iherc  are  advantages  to  be  de- 
rived from  inteirollegiato  competition  and  certainly  women  will  gain 
.some  of  the  same  benefits  as  men.  ,  •  i 

I  fciiink  there  is  no  aue.-^tinu  about  tho  ^\ omen's  program  being  cle- 
.sirable  if  it  is  somelliing  they  will  enjoin  and  bo  interested  in. 

I  think  in  most  cases  in  the  Aomwis  programs  themselves  our  own 
women's  athletic  director  determines  in  what  sports  the  real  interest 
lies  and  wo  now  field  women's  teams  in  those  sports.         _  . 

Mv.  Cr,\iiiOiyN-i:.  I  also  think  a  lot  of  these  programs  in  our  inter- 
collogiato  program  now  started  out  as  club  prograjjis,  actually  srarterl 
out  intramural.  As  interest  iiieroasod  they  went«to  club.  As  interest 
in  finances  became  avaffablc  they'bncaiiic  intcrcollegiato  teams.  . 

N'ow  they  saV.  baiisf,  wc  have  to. make  women  s  athletics  on  the  same 
leyel  witirtlie  meiiV  and  they  have  not  had  a  chance  to  create  the 
3ntere';t. 


I 


64 

^  Tlio  interest  in  woijieu';^  c';9  atjilctics  lias  been  evidenced  in  tlio  last 
5  or  G  year's.  As  this  interest  Increases  c^crjonc  i»  trying  to  help  apd" 
improve  more  programs.    ^  ^ 

Mr.  liscir.  Mr.  Chairmam  I  have  taken  more  than  my  share  of  time. 
I  am  vr.ry  mucli  concerned  about  the  regulations  and  relationships 
to  title  IX  and  the  explicit  cluiacter  of  that  language  that  Me  drafted 
in  title  JX  and  wliat  the  regulations  ha\c  implied  from  that. 

I  <?hare  the  great  concern  of  many  indiv  iduaL  in  the  countiy  that  we 
ought  to  encourage  and  further  develop  women s  atJileticsJbut  I  am 
also  veiy  much  concerned  that  the  Inderal  Government  might  be 
moving  into  an  area/irst  of  all  in  \Nliich  Congress  did  not  mandate  or 
give  them  authorit}-,  and  more  specifically  perhaps  that  we  may  in 
|ho  process  bo  destroying  or  weakening  program^  that  have  been  the 
heart  and  strength  of  the  American  system  and  have  not  only  pro- 
vided that  opportunity  for  participatory  sports  but  also  spectator 
sports. 

A5  a  TJopublican,  I  know  wliat  a  .spcetator  sport  is  now,  it  is  a  Eo- 
piibhran  m  Congress,  [Laughtt  r.l  lUit  tlu-  concept  of  spectator  sports 
and  wh.'ir  it  cUm-s  to  the  e.pi  it  dr  * orps  within  a  miiversity,  and  I  liavc 
Jivo,l  throuirh  it  at  the  TniveiMty  of  Michigan,  tiio.sc  times  when  tlie 
univet-irv  woe  ^orn  apart,  and  I  have  seen  nuw  thu  university  brouglit 
toirethrr.  ylw  Chairman,  on  a  Satuiday  afternoon  a:,  never  before  in 
the  la^t  lew  ^'cai-s. 

I  flHi J:  we  ought  to  maintain  and  recogni^^e  the  strength  of  that.  1 
Ihnik  of^ually  significant  perhapi.  ii>  the  eouiept.  wlietlier  we  like  it  or 
not.  and  T  tlunk  there  have  l)ecn  ^ome  ca^es  of  abuhc,  of  what  the 
spoir^'  have  done  for  our  niinoiIt;\  .-tudeut^  and  the  degiec  to  which  it 
has  been  a  gatekeeper.  -  •  c. 

In  many 'cases  there  have  btvn  l  a^js  of  abuse.  Tliat  is  certainly  an 
area  we  ought  to  look  info  soinetimo. 

Tliut  :reneraliAation  can  be  mavK  neverthele.^s,  it  has  been  a  great 
?tren-^n  and  encouragoment  to  minority  student.s  and  has  provided 
thorn  rm  opportunity  for  their  lifetiuu^  activity  and  to  move  into  other 
.  liehK  that  they  would  not  otherwise  luive. 

^fr.  (  halrinan.  let  me  UcDgiil/e  you  ab  one  who,  witliout  question, 
would  li.ive  the  liberal  Ln'<ltMirIa]>  a.s  no  one  el.-^e  iibthis  Congress  and 
that  T-  why  we  aie  glad  on  your  hhouhlens  rehti>  the  initiative  as  to 
wliH^  r  or  not  you  are  goin*:  to  introduce  a  bill  in  the  ne.^t  >  lonth  that 
wul  tnni  back  the  regulations^. 

.A£r.  O'lIvijA.  I  thank  tl^e  tit  nlleuian  from  Michigan.  If  it  were  not 
forth-»  ^«>nor  of  (he  thinirl  \\ould  just  as  soon  walk. 

'Mr.  VrniTi:.  The  ^ni\orsit^  of  California  at  Berkeley  always  lias  a 
conn  A  irloa  that  good  and  bad  to  difF^  rent  people.  I'think  maybe  I 
can  I  If  nt!on  a  rcjuple  of  things  iv  uriiipluusizo  the  point  wo  have  made. 

We  don't  feeh  Xo.  1,  that  thi\-e  regulations  are  specific  enougli.  I 
thin!:  probably  .M>nie  of  the  thIng^  ihat  liave  been  mentioned  would 
bi'ar  *!)af  out. 

In  ni.:-  ronferenrc  on  the  We>t  Coat^t,  for  instance,  there  is  a  real 
ditleii'!!.  e  of  opinion  a>  to  whethtM^  they  want  to  continue  with  a  broad 
.spertr  iHi  of  intercollegiate  'rMhl(»tic<<. 

Si\»rJ  (»f  the  liniveK^Itu-v  in  our  conferente  have  had  to  give  up 
sport-,  t  lilicr  the holai'shipr,  ft>i  tlto.se  spoi  ts  or  ju.st  gi\  e  up  parfiei- 
patifjn  \\\  thoKc .-ports all  together. 
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I  think  for  tl.i.^  n'u>.m  tlii'  \er3  point  \\c  have  tiled  to  niaU-  luJiiy  is 
that  wc  tliink.it  is  importnnt  that  a  btmly  be  done  of  lutercollo-^iare 
athletics  and  a  studv  be  done  to  ^ec  what  hOine  of  tlici-e  pioblem^^  a  re  l)p. 
cause  we  are  faciiis^'tlie  problems— aiul  at  the  luuversiity  aro  rryuig 
to.mnintain,  we  are  a  couple  ahead  oC  you,  IC  inteiro!>|mte  spoils 
with  2  national  chan-.p-ioUMiij^i^  bi-cau«o  of  son.e  of  the  pipblcnss  tliat 
t)avo  been  inherent  witJ.  us  wlieic  we  have  had  no  televK<lon,revenuo 
for  4  yeai-s  bccaut^c  of  probationary  states.  • 

IE  y-ou  >-ant  to  fi-ht  tlie  pudV.-Monal  teams  you  ought  (o  come  to  the 
bay  area  bccaubc  there  are  enough  there  to  sink  a  battleshil).  . 

'Mr.  CL-vnmouNi:.  There  are  a  few  in  the  District  of  Cobiuibia  too. 
•  Afr.  Wiin-K.  That  ib  right  T  think  it  behooves  this  comnuttee  to  push 
strongly  to  study  this  and  luojc  at  it  the  way  the  athletic  departments 

^'lf^°ou"f)o"k  up  and  down  Ihi..  table,  and  I  maybe  represent  a  little' 
diiferent  faction,  wo  want  to  maintain  IG  intercollogiaie  sports  at  the 
TTnivei-sity  of  California.  •  ^ 

We  also  want  as  manv  women  sports  as  are  feasibly  possible,  bome- 
whcre  down  the  line  the' wliole  thing  is  going  to  fall  apart  if  somebody 
•does  not  study  it  and  look  at  the  financial  implications  of  it. 

Mr.  0'ITai!.\.  Thank  you,  Mr.  "White. 

We  havi'  anotjier  witness. 

'  I  am  going  to  recognize  Mrs.  Chisholin  again.  ,     ,  - 

>[i-s  Cni'^iioMr.  I  wilbbe  verv  brief  because  I  have  spoken  be iqro. 

1  think  we  must  be  very  sure  that  we  address  Quiselves  to  the  issue. 
The  basic  issue  as  1  see  it  is  whether  or  not  the  scholastic  association 
siich  as  your  group  is  in  receipt  of  public  funds,  whetber  or  not  you 
should  not  be  a^ked  to  follow  f  he^-e  pa  rticulai-  guideline.^.  ^ 

Afost  of  you  have  .said  that  there  are  no  Federal  moneys  wnat^-pcver 
in  vour  prograrhs.  „  ,  , 

Well,  if  that  is  really  so.  there  are  no  federal  moneys  m  your  pio- 
<rrain.  it  would  .seem  io  me  that  we  cannot  even  get  into  the  aifa  of 
moral  responsibility,  that  we  probably  would  have  to  constantly  rest 
ourc.nsoon  legal  rcspoiLsibilities. 

But  if  weiWed  it  on  moral  responsibility,  if  you  didn  t  want  to 
have  women  in  the  progr^im  we  couldn't  force  you  to.         .   . ,  . 

(Jne  of  tl4  thimrs  that  is  very  important  is  that  Federal  aid  to  one 
kind  of  school  acliv  ity  can  be  indirect  financial  a«istance  to  oilier 
,  kinds  of  .school  activities.  ,     ,  .  .i  i 

/  I''or  example,  the  ^tii.Ient  fees  and  scholar.ship  programs,  the  bonds 
that  are  put  forth  to  build  s.  hool  .-;tadiums,  to  that  extent  it  may  not  be 
direct,  bat  it  is  indiivct  and  it  mean^.  therefore,  that  your  university 
ma  V  be  indirectly  in  receipt  of  public  funds.  " 

Then  if  fhis  is  the  case,  it  would  .'■eeiu  to  me  that  you  must  iollo^\ 

tho  guideline'.  .  •  ■  i.  \ 

I  Think  you  would  have  to  show  that  you  are  administratively  sep- 
arite  stru'-tures.  You  will  have  to  show  by  substantive  evidence,  that 
youshouldnotbcbroughtinunderthisparticularregnlatioii. 
■  One  other  thing.  You  are  constantly  referring  to  the  fact  that  you 
have  to  be  able  to  d  raw  the  kinds  of  crowds  that  have  an  interest  m  cer- 
tain sports  111  order  to  generate  the  revenue  that  your  universities  have 
been  u>ed  to  generating. 
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^  I  have  to  a.ssurc  }m\  thai  Tiilly  Jean  K\u^  U  juot  exciting  as  Joe 
Xauutli.  The  fact  u£  the  iiiattcr  i:^  tliat  uuiiicii  never  have  really  had 
un  opportunity. 

When  you  thhik  of  tlio  Olunpio  goKl  meilalifctj  Donna  DeVarona, 
atid  thc^  fact  tliat  there  was  no^iuol  that  woiiht^ofrer  her  a  hchohir- 
ship.  it  i.-  tragic.  I  coukl  go  intir (ii^e  after  case.  The  nni\er&itici5  have 
never  made  a  scrioii^  atti  inpt.  w  hetlier  under  Fcdei  al  comrol  or  not*  to 
really  re  uli  out  to  uoidd  he  Xeniak*.  atlilctes  and  there  are  hundreds  of 
thoni  in  this  country. 

.   ^^'.^  bii\ln  conclusion.  Mr.  Chairmanj  is  tliat  to  nje  the  bafeic 

J.^sue  is  If  they  aiv  in  receipt  of  Feileial  funds^directly  or  indirectly*  it 
-eerns  to  nie  that  \ve  cauiiot  have  discrimination  on  tlie  basis  of  ^ex. ' 

If  they  are  nbt.  Lven  tliougli  we  nifvy  liave  moral  feelings  about  it*  we 
cannot  asic  them  to  fall  luulei-  these  guidelines. 

Mr.  O'flAi:  V.  I  tliank  the  gentle  s\onian  for  he,r  fine  contribujtion  in 
summing  up  the  situation  as  .^hc  bees  it  and  it  is'an  able  presentation 
and  a  gi^ml  note  uu  which  to  end  tills  portion  of  this  morning's  hearing. 
^Vo  ill  >  j:<)jug  to  he  going  back  downstairs  for  about  10  minutes  to  vote 
on  reporting  the  bill  that  is  now  before  the  full  committee. 

They  arc  really  with  the  niotioii  to  report.  We  will  be  back  in  about 
V)  inhuites.  When  ue  get  back  we  will  hear  from  Kuthy  Kelly  who  is 
pre.-Jdenb  of  the  National  Student  Association. 

T  want  to  thank  the  rcpre.^entati\es  di  the  American  Football 
Coaelies  Association  for  being  with  us  today.         /    '  * 

Jfr.  Royal.  Thank  vou.  ^  " 

[Brief  i ecess  taken.)  v 

!Mr.  O'IIaha.  The  subcommittee  will  come  to  order.  ♦ 

Our  final  witne^^  of  the  clay  w 111  be Ivatliy  Kellvj  w ho  is  presidei^t  of 
the  Xational  Student  Association.  "      .  / 

r.f  you  will  please  idciitify  \  uur^elf  for  the  record  you  may  proceed 
in  any  manner  you  see  fit. 

V  * 

STATEMENT  OF  KATHY  KELLY,  PRESIDENT,  U.S.  NATIONAL  STU- 
DENT ASSOCIATION,  ACCOMPANIED  BY  JEANNE  VONHOF,  EXEC- 
UTIVE ASSISTANT,  U.S.  NATIONAL  STUDENT  ASSOCIATION, 
WASHINGTON,  D.C.  « 

M^.  Kkux.  My  name  is  Kat hy  Kelly,  president  of  the  U.S.  National 
K^tudent  Association. 
Afs.  Voxiioi .  I  am  .Teaime  Yonhof,  assistant  to  the  president.  • 
^fs.  Kewa'.  We  ^\ouId  like  to  thank  the  committee  for  inviting  the 
Xational  Student  Association  to  testify  on  the  regulations  for  the 
^enforcement  of  title  IX  of  i^^I^e  Higher  Education  Amendments  of 

m± 

The  U.S.  'N'atlonal  Studmt  A.-sociatIon.  now  In  its  2Sth  yean-is  the 
MM-.t^and  huj:t>t  .student  organl/atlon  in  the  country  icprei^enting 
-ninv  TrO  membi  t  stu^^leiit  government  a.ssociatictfis  fi'orh  all  jQjStates. 
a:*il  we  wulooiiic  this.fJpportunIt\  to  picsent  the  studetit  viewpoint  on 
these  important  regu|ations. 

We  Indies e  that  Lyj  voting  title  IX  into  existence  in  1072  Con<x\T^s 
ic«'ognI/.('d  flK'  rnorihity  o£  the  problem  of  sex  di.scrlmination  in  higher 
Ldutaton  and  the  urgency  of  implementing  broad  reforms.  However, 
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for  the  2,ycars  Lh«t  title  TX  has  boon  in  offoct,  ithas  scrvctl  as  Uttle_ 
more  than  a  paper  tigei\  t.Mi«oc;  ins  said  that  the  back- 

nqv.,  without  '^"y/^^f  "|;  S   education  denies  pooplc  the  ri^ht  , 

Et^ry  ctaj;,  soX    ff;"""^      Fvery  day,  sox  disci-rminatiou  demos 
^^^SS^l^^S^^  uiny.lf  its  mombox.,  most  often 

the  Mso  of  their  '^^''donuc  caroo^^^^  ^^^^^^^  are  ^^^^f^  .^^  ^  ^, 
citizens  m  ahnc^t  eveiy  ffor  'assistance,  in 

Over  tlic  past  o  years,  "["'Slfirtto  »aS  lioar  alono  ro- 

disoriminntion  has  g''"'"'  ™5°S<  °"&\v\^4  ^^^^       am  confer- 

of  d.niai  of  basic  rights  'i"^ ,  P"™^?J!; 
Pro^-i  SuifXes-'- asked:  "When  is  a  la^v  not  a  hvW? 
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The  answer  i.s  c\  idont,  in  (he  absence  of  clear  guidelines  and  en- 
fo,-coni«)t  i)i-oc.odnf<.s.  .Sfcuclon(s  need  a  strong  law  w!uch  nroFects  J,e m  > 

Sho^t^a!^  °"  the  b^isis  of  sex,  and  they  cannot  have  one 
.wit  lout  the  regillations  which  will  implement  the  law. 

wl.ini,  ZT(i  I  foinnient  on  several  sections  of  the  regulations- 
which  we  feci  are  especially  relevant  to  students. 

•  'V'o  ?"»<^«rtedly  support  subparts.  JB  an<l  C  which  pidlubit  sck 
discriininafcion  m  admissions  and  i-ccruitnient, 

schi' Tt1,?nZ"'V/"''''^  ^^l.''  ""^^  professional 

hSv  k  ^^ii^!t  P''0^«ssional  schools  is  still  far 

l.uSu-'itSf ^^'^ci-iininating  against  women  at  this  level  is 
.ugel3  based  in  .(ho  myth  that  a  woman  will  be  less  likely  to  use  a 
professional -degree  than  a  man,  and  that-even  if  she  does  iS;  f  i 
is  not  as  importanf  fo.;-hor  (o  be  working  as  it  is  for  a  man  ' 
It  sliould  no  longer  ?^me  as  a  surprise  that  women  who  <'o  to  tlie 
■  trouble  and  e:.peiiso  of  obtaining  a'  profossionai  degrei  in?o.ul  to 

>  (ion  Thn'/^.n!!f  f "P,""*^  as  they  arc  about  their  educa- 

IT:  VP  ™''"^>f':a''s«  (hey  have  to,  and  their  sick  leave  and  turn- 
.  o^^J- ni(es  are  slightly  1(^3  than  (hose -of  men.  ' 

i  ot  women,  who  arc  39  percent  of  our  countn-s  work  force,  earn 
jU.t  c  more  (han  half  of  what  their  male  counterparts  earn-5G  ,  er- 

nmLVn"  r^-"'l'"'''''."''^  j»  professional  schools  mean, 

hunted  particip.-,tion  bv  women  in  (he  economic  life  of  the  Nation" 

ZllJ-        \  lor  cvamplo.  the  percentage  of  women  stu- 

dents  jumped  from  r>  percent  in  lOCo  (o  IC  percent,  in  1972 

Ifowever  without  the  present  regulation,  there  is  nothing  to.pro^ 
ub.t  ail  ins  Kution  from  establishing  a  new  qnotasystcm,  which  m  ft 
lct,n-nune  for  example,  that  no  more  than  25  percent  of  a  "(  do  fc 
body  could  be  female.  The  regulations  specificallV  p  oh  bi  qno^  ^l 
toms  and  will  promote  a  more  equitable  admissions  kstem  nation  wid?. 

MS.  Vo.virop.  Any  saulent  lniows,tliat  acceptance  by  an  institution 
IS  only  half  the  battle.  The  hmdle  that  .sto^s  many  wonien  co  d7 

SS-lV""'-  P^-  .t"'^™  is  no  Federal  law  that  di?ectA- 

prohibits  postsecondan:  institutions  from  cliscriminating  againtt 
women  m  financial  aid  policies.  ,        f  'r 

fllrLu'^'nvjlS'irP"""""  '^'^  f'iscnmination  in  financial  aid  awarfls 
fin f^^^.'Ar^^J^is. Jioman.4,ndc.rgruil.m(<.s  n nv  less  lHorly  to  obt atn  fina h- 

r  tile  average.  t""'}'  "I'e  better  qualilif  d 

r  "^y^'»"»'n"St-r<'l.v^nore  heavily  on  loans,  which  are  also  moi-e  dif- 
lici  It  foi- them  to  senire  borne  institutions  have  been  laiown  to  slakh 
wi  ?  n  W^".""""'"^  ^-'-'''-^  "J»^«tion.  leaving  ifer 

aic  less  available  to  her  tlum  tb  men.  « 

On  (he  postgraduate  level,  economic  di.scrimination  airainst  women 
?iTlolvdl-J"  P""^""^         -"^'"^i^'i's  pivsticious 

of  ~     -"-^^  p--^ 

o  Jwi  Government  administers  a  substantial  number  of  these 

award  piogimu..  Tn  many  programs  a  higher  percentage  of  qualified 
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^\onten  apply  fur  iLtAo  guiutd  iliiiu  tliu  ptiouitagL  ot  uoiiicu  who 
filially  receive  them. 

An  e\en  more  alanaing  fact  \6  that  tho  mnnbei  of  ^\oIucu  ftlu)  are 
(jUiillllo<l  for  tlieisc  prugnuiis  fur  outbtrlps  the  iiuuuA.r  \\lio  ai  tmlly 

^pp'y-  .... 

Oiteii  woHicu  ail'  not  aJvWtl  that  a  particular  tjpc  of  aiJ 
exists,  or  that  woiiieii  are  eligible  for  i(. 

Tn  addltioii,  piacticalh  till  Federal  bchuhii  -^hlp  aiul  loan  aid  la  for 
fuH-timc  iitiaU.  Ls  iniy  of^mobt  pri\ate.i>chuhirbhips.  This  policy 
iuakes  it  e-xtrtiiielv  dillicult  lot-  tho^c  fctudeiit:^  who  arc  liiarrit'J  and 
who  may  need  a  part-time  schcdufe  to  receive  such  aid. 

TJie  Carnegie  Coniiiiis^Ion  on  Higher  Education  found  that  a!>out 
half  the  married  iiicn  In  giaduate  scliuol  aie  cinoUcd  full  time  ai>  com- 
pared to  about  one- third  of  married  ^von*len. 

Studies  show  that  ^\oiUi'Ji  aliio  ha\e  ftuei  opport  unities  forempIo>* 
ment  both  during  the  school  jear  and  in  the  bumiaerj  and  the^  are 
j/STd  less. 

One  survej,  by  JTa\en  unCi  Ilorth,  rc\ealed  that  the  a\eragt»  jo^rly 
amount  earned  bv  men  in  college,  $817,  ^\aiJ  Uiore  than  double  the 
avei'age  received  hy  woinen. 

And  many  bright,  qualified  women  relinqulijli  an  acadeinic  career 
before  tlie>  c\en  begin  it  when  they  realize  that  a  female  prolV^sor 
with  the  same  or  bett<jr  quallfiuit  loiiii  than  a  man  will  ha\u  alxiut  half 
the  chance  lie  does  to  become  a  full  profcs.^oi\ 

Once  the  giiideJlnes  go  into  effect,  ho\\e\  er,  discriminatory  financial 
aid  policies  will  be  explicitly  prohibited,  DifcCi lniinat<>r}  counseling 
will  also  be  outlawed  and  women  will  ha\e  one  more  weapon  against 
job  discrimination. 

Students' are  being  dc^criminated  against  totlay  in  wajs  that  will 
afl'iTl  thfiir  (>ntirp  Thoy  nnnd  a  stnTn^j  title  TX  toil .  and aXti^^ng 

title  IX  is  a  title  IX  w^ith  guidelines. 

Laiit  we  would  like  to  &a}  a  word  about  athletics,  since  this  part  of 
the  regnlatioiib  hacs  caused  so  much  coucern  at  many  pobtscoondary 
jinsti  tut  Ions.  AVe  concur  willi  the  HE^»V  ruling*  and  aUiletics  should 
bo  coverc(.j,  under  title  JX.  To  exempt  athletics  fiom  co\enige  is  lit- 
erally to  keep  the  ball  out  of  the  game  for  thoutaiids  of  students. 

Athletics  are  an  integi»d  pa  it  of  an  in&tltution*ij  educational  pro- 
gram. The  courts  have  upheld  this  poisition  in  many  title  VI  I'ulings, 
and  CongreiSis  Itfcclf,  in  the^Kdu*  atlon  Ameiidment.-^  of  lOTl,  ordered 
HEW  to  include  pro^i^iol^s  for  athletics  pi'Ogiamft  in  itb  title  IX 
regulations.  ^  ^ 

Ijcaniing  *to  u^e  aial  cnjoy^ones  phy.sical  capacities  is  vital  to  .a, 
poisons  de\ elopj(uent  and  .self-esteem.  I  do  not  think  that  an\one 
horo  wouM  dtny  this  or  ^^ouId  want  iv  den\  one  group  physical  educa- 
tion facilities  tind  trahilng,  while  pro\iding  the^o  facilities  for  an* 
oilier  group.'    "  .  ^ 

In  the  long  run,  athletlts  programs  may  be  vcn  difieient  when 
women  begin  to  pat  tlu  pa  to  in  them  as  fully  as  men  now .  Lut  w  hnt 
will  be  changing  i.s  a  ^^stem  in  which  often  05  perceitt  nf  the  student 
body  pays,  through  tlieil-  activities  fcCs,  for  the  other  o  percent  to  de- 
velop their  physical  potentials. 
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J  tittcuJed  a  Qollcge  In  ^\  lilch  tlicre  were  competitive  Intercollegiate 
teaniS  in  every  liiajor  sport.  However,  the  great  attraction  of  the  ath- 
letic program  ^v^ls  that  it  was  totally  accessible  to  any  student. 

There  was  an  activity  Xor  every  taste,  from  football  to  yo^a  to 
karate,  ifost  cla^iso-?  w^vi  coetlucationaL  and  I  ^^  ould  say  that  possibly, 
1  tliw  Student  body  participated  in  physical  education  classes 
at  auv  given  time.  Altliougli  I  have  never  considered  myself  a  very 
athletic  person,  these  cLisscd^coiiie  an  important  part  of  my  college 
*    yeai-s.  .  , 

.  Wp  do  not  believe  that  the  regulations  will  make  colleges  or  univer- 
feitkJ  move  too  faot  in  opening  uj;  opportunities  for  women  in  athletics. 

Those  oppoi-tunities  liave  never  been  available  to  women  on  many 
cam  puses,  so  how  fast  can  you  go  from  nea  r  0  ?  " 

Tlio  regulations  do  not  call  for  equal  spending  on  men's  women's 
athletics  programs,  even  tliough  woinen'^;  programs  nationwide  ac- 
cdmit  for  about  2  percent  of  total  collegiate  athletic  budgets.  The  i-o^u- 
lations  do  not  cover  contact  sports,  including  football  and  includmg 
basketball,  one  of  the  most  popular  women's  intercollegiate  sports,  and 
the  OHO  mo^t  able  to  gain  media  attention  and  generate  revenue. 

In  fact  we  believe  that  the  iMjguhitlons  should  have  gone  fuither  in 
insuring  equal  educatipnal  opportunity  for  women  in  athletics.  Hjjw- 
o\er,  totudont^  need  the  regulations  in  order  to  achie\  e  any  measure  of 
equal  opnortunity  in  their  athletic  programs. 

Tn  conclusion.'uG  nr^xo  you  once  airain,  as  members  of  this  subcom- 
mittee, to  approve  these  regulations.  ^Ve  have  been  fighting  for  the^ 
regulutious  for  a  long  time,  and  tliough  we  do  not  see  theln'as  a  touch- ' 
down,  we  feel  they  may  at  least  get  us  the  20-yard  line.  We  have  been 
waiting  at  the  50-yard  line  for  far  too  long. 

^fs.  IvKLLY.  ^Ir.  Chairman,  if  I  may,I  would  like  to  mak^a  few  ad- 
ditional remarks  about  athletics  since  so  much  time  has  beejfx  devoted 
to  one  aspect  of  that  question  today. 

^rr.01lAft.\.  Please. 

Ms.  JvKLLy.  rii-st  of  all,  the  football  coaches  I  think^pesented  their 
case  very  well.  I  think  it  is  i'mpoi-tant  to  note  that  they  rpprcscnt  some 
of  the  most  succos^sful  athletic  programs -in  the  cmmtry  and  that  the 
trend  really  is  that  many  intercollegiate  athletic  programs  are  in 
debt  despite  the  so-called  .revenue-produciii^  spoiis.  . 

At  the  University  of  ^linnesota,  where  I  was  a  student,*  the  inter- 
collegiate athletic  program  was  a  quarter  of  a  million  dpllars  in  debt 
one  year.  Tliat  ^^as  made  up  out  of  general  moneys  of  the  university. 
We  believe  this,  myth  of  mouicy  making  is  a  general  faUacy  in  college 
athletic  program^.  They  arc  geared  tuwaru  spectator  sports  rather 
than  participant  sports  foe  mobt  students,  but  these  lose  money. 

It  IS  alb'o  miportant  to  note  that  a  lot  of  athletic  programs  are  sup- 
ported nartiall;>  by  student  fees  and  tuition  paid  for  by  students.  That 
is  usually  an  average  of  about  $30  a  quarter. 

I  have  a  copy  of  a  reprint  from  Women's  Sports  ?»ragazine.  This 
is  a  graph  which  bhows  the  difference  between  expenditures  iii  male 
and  female  programs  ,at  diffurcnt  universities.  The  IJniversitj'  of  ^ 
Texas,  University  of  ^laryland,  and  Arizona  State  Uhrvei*sity  are  * 
all  represented  here.         "         '  ^  .  \ 
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[The  article  rcfiHTod  tu  ui  ^fb/Keliy^  tcstliaony  fol!ov;s:] 

'   -  '  [From  Women  Sports,  ^onVmberl97*iJ 

y  The  Long  MAncrc  , 
(By  KUen  ^Veber) 

rUGKNT  MESSAGE 

XitU^  IX  of  the  Education  AineU(lii)lents  Aet^  whi^I*  i)rulin»it.'i  ex  diiCiimlr.r.tion 
m  school;;,  has  wiu  UiW  -stnco  lOTyjUiit  a  law  is  itK>tiaes.s  jvithout  enforcement, 
in  June  1974,  HEW  nuuli-  in»nt*'' / dvaft  ot  it>  Title  JX  enfuicvinenc  regulations. 
Ihe  imblic  ba.s  nritii  uctober  lo/)  conkmf»i|t.  IIEVv"  ufliciaU  uill  then  send  a  final 
(ir.afi  io  the  I'A'siiient  tu  i>e  Mi;/(ea  into  hxw,  SpyeuiHuterCi^t  ;;ruiii)o  representing 
l>ig-time  male  ? iK)rts  arc  campaifenins  hard  to  wtaKea  the  regulations. 

From  tiie  w omens  jmiat  uf  \ie\\,  the  reguKuiuuJi  are  surely  not  perfect  They 
cover  all  phn-i-s  U  bdiuul  athletlcij,  despite  dtv^penUe  attenipti?  liy  die  ^CAA 
to  nave  aiuietic-s  and  re^enue-prodiioing  iJiM>rts  exempted.  Coed  physical  educa- 
uou  cuiir^eij  are  mandalury.  iSiiiglc-i^ex  teams  are  permitted  as  long  as  the  sexes 
«n\e  eipial  access  to  faculties,  cnuipmi'nt  and  .^0  on.  Coed  teams  are  i>ennlssil)Je, 
proMdfd  that  \\o\im\  are  not  eltectively  excluded  from  participating  because 
«»C  (iiuerencen  *n  hU\U,  Kipiai  funding  for  men's  and  womeirs  athletics  is  uoc 
riHuurt'd  but  ihere  mur^t  hM  U\^U  eiiuality  la  the  programs  oaVred.  Unfortunately, 
tue  re«uiatiuns  are  ratlier  \ague  about  just  what  bajjic  equ<ility  means.  Schools 
uiat  choust*  io  Inteiiiret  the  regid.itiuiis  iuvbely,  tiierefore,  can  hedge  until  IlbW 
jjtt.s  around  to  iJLvestigaUnglhem.,  ,      ^  .i     i-^i  ^o^.a 

Aiiutn**r  po.s>ible  h«»piiole  Ih  tlie  section  on  athletic  financial  ahl  which  sa.\s 
tb;u  aul  c<;n  bo  awarded  un  a  seimrate  Uois  to  ineu  and  women  on  siugle-sex 

T*>  i;et  your  own  copv  of  the  regulations,  write  to  the  ^\ashn!gcon  office  or 
nI^^rsOl^iceforClvllKighU»ortoyour  regional  lIE\Y  oliice. 

um  IS  being  flooded  witli  uiail  iruui  those  who  support  further  dilution  of 
uie  roi:niatioii>.  belts  e>>ential  that  wuincn*^  opinions  be^^eard.  Women s  groups 
are  advi.^ing  that  letters  Ilt}\V  applaiui  the  deci&ion  to^nelude  revenue-pi-oduc- 
inj?  siKirts,  but  ask  that  sciiuoU'be  ghen  uiorts  guidance  on  which  policies  will 
ite  iuivai.  Send  comments  tu  I'eter  Ilulmeii,  Birectur,  Omce  fur  Civil  Kiglits, 
iiB^^^^Vftshington,D.C.  20201.  ,  ' 


1.  A  FEW  mo  STEPS 


V  iiiin;;.s  .tre  stiil  tungh  for  the  woman  atlJete.  Budget^s.  pursues  and  salaries 
>uit  ^ignihcantly  below  men's  le\eh?.  Equipment' io  scarce  and  elderly.  Tiicre 
-are  more  aiaiT^a  few  ^chuuls  wliere  the  gios  get  outfitted  from  helmet  to  jock 
^rap  and  the  girls  get  a  faded  T-shirt.  Tlieie  ai-e  still  colleges  where,  women 
nthiftes  aiiples  at  lueii's  f*M>tbaU  gamcb  to  pay  their  traveling  expenses.  We 
have  not  yet  achieved  Utopia.  \  _  .  .  ti. 

Jim  rlun^s  are  dellnaeb  beUer.  r<»r  the  first  time  Muce  the  dawn  of  clviliza- 
non,  a  nusabor  of  wumeu  aa»  ahk'  to  ui.iKe  Ifieir  livlug.^  as  x»r^»^<-^^^^"^il  atiiletes. 
Miico  a^^ocmtions  :in-  im-r-aviiig  the  nambor  uf  high  sciiool  championshi])  events 
held  lor  women.  Even  the  Amateur  Athletlc'Unlim,  never  a  front-runner  in 
noniwi  s  rigiu>,  .sjion^ured  iLs  first  wouien'.>  national  marathon  last  February. 

All  <»vi*r  tiie  coantrv.  rules,  policies  and  tlinewoni  attitudes  toward  women 
nthleirs  are  i-Miulng  under  fire.  "Xhe  most  positive  si|?n  of  change,"  says  Carol 
i.firdna.  prfj.id»'iit  of  rhe  A.ss^>clatiun  for  Intercolli'giate  Atldet^Cs  for  Women 
lAIAWi.  1^*  uiat  people  are  taking  a  c.itieal  lot*k  at  the  i,ilnation  and  comnig 
U)  -nps  with  thf  Idea  uf  wumeii'is  >i>ort-.".UCJ.A  lias  tripled  its  women's  athletic 
umX'^n  froai  .<«jO.00O  to  ^160,000  for  the  coiuiug  year  ami  ouuned  its  formerly 
aibmaie  \.ir^ay  team.>  to  women,  Ohlu  State'.s  marcliing  hoMll  opened  its  ranks 
(o  wumen  Pjr  the  flr^t  time  la^t  .\ear,  breaking  a  tlnie-huiiua'd  tradition  of  04 
>c-ar.>.  And  the  board  of  education  in  Shelby  Cuunty,  Tennessee,  lifted  a  30-year- 
old  bnn  u\\ girls*  highscliool  j^asketlmll  jpst last  May.  ^   

An.1  uu^  lutiiP-  looks  e\i'it  better.  Aaer  t.**>  ..o^n^of  negi»tia!U)ns.  HEW  finally 
r' li'.;v  »l  its  Mdicjai  draft  of  ti.e  regulatitiiis  tor  the  contfuvei^ial  Title  IX  clauso 
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f»f  fhi'  KtliMUiMii  Ain«ii»Liii»*itt>  Art  of  1972.  The  rejjulatiuiis  allirhj  ilie  n;:ht  nf 
t»*  |MnK*i».iO'  i'i|U.ili>  in  *W1  i>l»ahf>  ot  athletics  aiid  uill.  ^ilion  i»t!idalU\ 
;-.»x^tnti  lii.ik*-  u  ituait'cr  ul  traiiitioiiiil  &Lliuoi  poliLic&  tiuit  diacruiiuiatt'  .i^.iin^t 
IViuaK*  atlileies  iik'^ul.  ^ 

llu^  aiune  i>  a  uij:  >tfr>.  A  few  year.s  agu^  uo  uiie  \\.u/<eil  to  htar  the  horrur 
Ht<»rit  >  fr*»ui  thi*  /»>f«»>lU'ii  *;ia-UM  »»i  v\  uiiifii  i>  aUiletUs.  Nif  late.  ux<jcj>c  tht  atI.I(;U'>, 
u*«Mish(  it  \t*rv  iiiitM*ruuit  ti»at  Miiiiif&ut.t  hij;h  Mht*ol'Ah.nI  no  \vt»:ntn">  intir- 
M"ii«»uistU'  h*an'i*-,  Uiat  tiit*  Lni\t*r>U>  ui  Wa>l*ingion  l.ad  ni»  \\oiiu*n.^  invtrLoI- 
K'^iaM*  4elUn^,  tiuit  ui.iio  Lunte>lunU  \m-U'  lluwn  tu  iUc  (>i,viiii>a>  h^n^  hfA'ro  thu 
it-ni.th*  ^Uikav'N  .sM  that  the  ihcn  LunUl  have  the  ben*.liU  ihCivaM'il  tr.tinini; 
liaie.  .Vu  *>ae  \\a;>  tt>M  cuneerneJ  th.tl  Carul  Mana,  tup  gultyr  in  ijiO'J,  \\  on  out- 
quarter  as  inaeh  a.^  the  top  m.ile  j;t/lfer,  Frank  BetirU.  No  i*nu  (halleu;^nl  iht' 
iM'JlK'/  that  bt».s;i  were  uaturali,\  beittr  aiUIetesj  than  ginls  ov  lhat  thoy  ueie  t»vice 
a-*  t/»uj:h.  FoutkiU        a  hig  manb  .^port,  LitHe  League,  a  littTp  man's  gatne. 

I^Mit  rhun^t*  in  tht-  ssiml,  Xhere  \\a;s  an  iiRreaoini;  <.on(;ern^ahuuT  health 
aail  ph.vMcat  fuiie.ss*.  antl  Interest,  in  imports  picked  up.  Xhe  VVuiqcn'i)  Oi.MapK 
y  ommttiee  inaih-  .uU'iui^ti*  U>  reitth.^irl^  at-a  ^  otin^jer  age,  U>  gi;\e  tjhi'iu  the  kind 
earo  tniiiiiaA-the>  \\t;uUl  nued  tdVbeconie  top-level  c«m.i>tt|tuih.  The  sreut 
/  iiji|"H-tn>  lo  Uii-  re\oUiti"ii  in  s\  umeii's  v>i>orts  hu\\e\er,  the  inlhu  nOe  of 
iiie  ^\l♦ml•n  >  riAhU's  iuum  nient  \\  ka  li  made  huth  fcexes  aw  are  uf  the  hiige  inetpiiile^ 
in  o^erj  area  m£  work  and  [ilaj^.a.id  made  it  ea>ier  fur  \\t«iaen  to  diLnianil  .»*.Le^> 
t«*  the  mt>nt'> .  the  tnuning  and  tlie  facilities  a\  ailable  to  the  other  sex^ 

I  he  iiit  fiuUii^  t/vtaiiic  uOM*a»N  and  tiierefore  intoleiahle,  a  few  women  began 
U*  H'»methtnfi  ai«>ui  tliem,  lu  11X50,  Thjllis  Graber,  a  liigh  i>chool  ^ennlb  pla>ei*, 
« ^,4ih*na-d  a  i^'tU*i>:  in  .Ne\\  i't>rk  SU»te  that  prohibiti  d  gnli>  from  pnipetiiig  i>n 
In»\?4'  te.iui.H— and  Xofk  laum  bed  its  J>uceeJ>i>fal  experienmt  ii^  eued  teams. 
Ju  IJ^vf.u  .'id  ilaria  i*epe,  witii  the  a.>M*taiice  of  the  National ;oiv-''ni/..itiun 
fer  U«inien  iNOU  >,  filed  ^^uit  f^r  i.i:;kt  tu  enmpete  on  her  Little  Jaaguo  te{ini 
111  H'>l»*>k»*n»  Nt  rt  .lerNr>,  That  ^.uue  ^i.ir,  the  Indiana  iSapreme  Court  ruled  iliut 
ihi»  liidianu  ^i.ta-  Ili>;u  .^*.iio»*I  A.-^iKiation  tuuhl  nut  kct-p  ii:irl>  fujiu  tianpeiing 
\\\\\\  ho.vs  in  uder><iiolu-ttic  nuii  niiitatt  .spuii:*,  IJariiar.i  J>anii  \\a>  app>..drd 
htiMa^i  tnuiua-^iout  r  of  C'onnetucat,  the  hr>t  woman  e\er  to  lioUUsueh  a  posi- 
tion, anil  eoetls  in  Florida  lUi»<l  >uiL  again>t  the  AIAW  in  i*rotest  of  ik>  l..4U  on 
.Hrnoiar^hips  tor  wumi*n.  lu  \VaNliiu^ctou,  I),C„  Congre.s.s  pa.s.seil  Uu-  Edueaiiun 
AmendmentH  Ael  iK'  lUTJ.  whiili  coni.iined  TiUe  IX,  the  cl.ui.>e  fiirbiJd.n.,  ilis- 
<*r1iidnati*in  t»n  the  baM>  yf  >ex  in  jn^t  .ihuat  e\  er:^  schoul  in  lheeountr\ . 

A.*^  tm*  ll>73-Ti  >ck«M  ,\ear  endid,  girk'>  s\ere  competing  on  buy^.'  teaUiS  In  liigh 
'■i-UtMii'i  iu  «>ier  a  doxi?ii  >t<ue;>  and  m  juniur  culleges  nationwide.  Ma>t  \\*.re  eoni- 
petins  in  lioii'Ciint.iet  .>i>i>rt.N,  bat  there  were  others  uiio  were  scrambling  wiih 
Hie  4n\>  uii  ba>k»-ti*«dl»  \oiU\\i'alk  and  .NtKcer  team%  U\i'r  00  coIle^;e.->  wea*  ufl:\r- 
ing  ohir^liip^  t«>  rtMiiiem  And  the  Little  Leagae,  after  a  .>erits  ui"  court  '  a>e> 
in  *1  states,  i»ineia?Iy  welcomed  little  girls. 

W*tm<*n  had  made  »aiveij*  fur  tliem>ehes  in  traditionalij  male  $poi»^-*.  ^fary 
Bac(*n  wa**  «'ne  *»f  the  Jop  len  mone.v-w inning  juekey^  iu  the  cuuritr:.,  VMimen 
w«Te  ai"-**  wurkiug  »»u  the  Nid*-hnt>.  not  a-*  puinpun  girl>,  buta>  m.aiagei  (.*Mihi"* 
and  bnxjing  s»'e.*Jid>.  Rules  fi#rliid4lin^  wonien  m  pfehs  lM*Ae>  had  U»n  di^ardi'd 
t*»  a»t  »»mM»Hluie  l»  4nai»'  .>i>i*rt>w i  iter>.  And  a  few  nieii><  lui  ker  rnuu  s  Iiad  .siiins 
Uk<  '  V.  ear  *short>  .i£  All  Time>  be*'.ui.^e  female  athletic  traiuer.s  ueie  helping 
our, 

M«»re  ami  ne*ro _U4>meU  are  taking  eimcbing  courscN  in  colIege>  t  ^-d.  y,  '*i'*iaeli- 
tn;;  «']a^^f>;  lu.iki*  a  b>t  inor**  snc^e  to  girls  nt»w,"  saj>  Sin  "by  Juhuy^n  wonu*n'.s 
aThiwic  d*re*'t<*r  at  T  C  LA,  "becall^e  n.ore  of  tiieiu  .»ru  getting  cumi^'Utue  expert 
em-e  In  t»M»  younger  grades/* 

It  u.-«»d  t»»  be  u»«it  ii»e  onlv  reiwgnition  women  recei\e(l  fur  their  athletii*  inter- 
evu  wa-  half  pi  it  <  admiv-i>n  uu  I^adies'  Day  at  the  ball  park.  Xow  that  L:uUe>' 
Im>  i'-  die-jl  \\  diMUminate^  against  men  -more  meaningful  aw.ii-d»  are  iioing 
g  .rm-n  d  b>  teie.ib  ^  in  >pt#ri.N,  Spur!.>  banipiet^  are  being  In  Id  .speeil*eill>  iii  honur 
<»f  feouile  atluetejs.  In  t\\u  New  J«  r.vey  high  ^choul^,  girls  were  mimiiiaied  fur 
th«*  Country  s  >i.lndaf  athlete  award — tlic  liist  time  an>  nominees  v.t-ie  A  ni.ile. 
Xad  Ada  Steinm*  tz  »^f  La  Salle  College  in  rennsyhanla  betame  th*  first  fini.ile 
e\er  nominated  ft^r  a  UhodeM  Si  }ii>l.ir>hip.  Siuce  Steiuiaetz  w.i.s  a  im.dU  >iudent 
,'ind  parutij^aad  lu  four  v.ir.sily  .spi*rLs  tlie  jommittet  that  laiminatetl  her  felt 
th:it  *^he  did  ha\e  the  *'qu.illli(.,s  uf  manhood'*  Ceeil  Khudes  h. id  wanted  hi.** 
8ra«dars  to  hate,  ^1\K,  She  didn't  get  the  stholarshiii,  Thing>  are  i:uial,  but  not 
that  giMKL) 

Th»-  feats  f»f  female  athK'tes  have  begun  to  dr<iw  more  pre>s  i*'\era^^e.  amre 
TV  time,  and  nmre  and  more  ^pei  *atiu'.s.  In  soiue  cases  adadni>trator.s  ha»e  l*een 
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r,i«i>ed  lust  to'see  motUi^rs  and  fathers  turn  out.  Contrary  to  athleUc  lore,  women 

l^^raW^^^^^^  crowds.  Iowa  girls'  basketball  is 

m<«^  f:mio«s  example,  but  even  in  y>}^<^^\:''^^^l\T^^^  /  <^  ^ 

b».f«ri-.  vnt!nwia>m  Ims  been  surprising.  At  the  Tniversity  o;         ^^f^^^^^^^^^^  /. 
niori-  han      P^^^P^^^  ^'^^^^^      turn  out  for  a  jrlrls'  gymnas  ic  meet       ^^'^fV       ,<  ' 
arhU.rieQiire.tor  Linda  Estes  charged  money  for  a  meet,        aime  to  see  i  /  .     ,  ; 
KsM'H  i'xplanarion ;  I  i  it   w  urlh  paying  for,  it  must  be  worth  .seeiii?:.  ^/  ,  /, 

2.  TUB  I'ROS  LAO  BKIIIND'  . 

hi  fhi*  Wide  worid  of  piofcsMonal  sporu.,  wliere  federal  legislation  jess 
impact  the  M  uUUeie.  i.  much  J^^^^^^^^^^ 

.m  JroNemeni.,  imMicular!)sin  the  amount  and  quality  of  J  V   nd  P^^s  W 
for  .vonieii  pro...  But  if  money  is  the  nieaMU-e  of  an  athk te,        >t  is  d^dr 
th»^  I  nited  buteb  do.-s      n alue  its  female  si>ort^people  Half     »»"Cli  as^^^  malos^ 

m  mdf,  lor  exami>le.  nhere  wuiueii  Lave  ..uppo^edly  made  great  stA%^^^^^^ 
la.t  ivw  years  the  iiirreai;e.s  in  pri/,e  money  for  tournaments  have/eeU  lu^iiily 
re>«lt  of  innathm,  not  of  attempts  at  euuality.  In  im  the  ^-^^f  toy  money 
winnt-r  (Frank:  Ueard.  $101,700)  earned  nearly  four  times  as  ^jUch  ;&.s  the 
^.rns^';  monVwinner  /Carol  Mann,  $49,000)  In  1072,  tot^r^y^lnr^ 
Karhv  Whirwortu  won  :?00,000  in  29  tournament^,  but  the  ^^''''l,/^f\^^^^ 
hiUN  wun  n^e  times  that  much  ($320,000)  In  My  19  tourmim^^t^.  ^?^lulArrh 
;  tile  lOOi)  level  of  nearly  four  to  one,  wuh  ^^Kathy  Whlt^\  orth 
I.W.I-  <imQ  i\a*> 


ratio  was  ha<"U  at 


'arninjr  S.s^.No'l  to.Jaek  Nicklous' $^308,302.  /    ,^ ,  , 

Hnr  the  inequities  m  the  iiociaUy  acceptable,  ladylike  si^^rtA-^golf^nd  ennl^^ 
art.  niMgniiicantly  compared  to  those  .prevalent  in  ^^V^'^^ 
track  and  bowling.  La^t  uinter,  uheii  Uie  InternaUoual  Mc  Ass,(^iation  (IPA 
he  d  1  s  iiieetiiig  at  the  Nassau,  Coliseum,  the  ads  menti(^iv(l  the/niale  runners, 
ut  not  the  uianen.  \et  three  uf  the  wumeii  were  former  Qlj^pians.  And  although 
t  it  VoZn  get  the  .ame  $500  for  placing  flrst  in  an  eyOul,  th6  wouien  ha^•e  no  / 
ntoro  than  three  events  at  each  meet,  while  the  men,  compete  in  12.  WI>ich  is  / 
why  Wyomi;*  Tyus,  tup  female  o\eut  and  money  wiuue^  w?^  ranked  only  si\th  / 
in  earnings  behind  five  men.  ^Jj  ,  //        ,     .     t>,.a«  / 

'\Vh.-n  the  revolution  in  women's  tennis  began pplains  pro  ^>o^vIer  I>anla  / 
sp^rhor,  "the  smaller  sports  never  V^neiUcd  fr/m  it."  Taula,  one  ot  the  top  / 
womon  on  the  pro  bowling  tmir,  sajs  she  sees  ^;&o,^difference  for  women  iii  her  / 
>porU'rom  the  way  things  were  five  years  ago.    -V.  ^  „^  ^,,^„.i 

Olio  of  the  problenis.  Paula  says,  is  that  ilio  meji  in  how  mg  suffer  fron/ 
dis..riiiiination  as  well.  "Xhe  sponsors  put  th/.lr.  monej  info  rich  opie  s  s^porff 
hko  go^f  and  tennis,  oven  if  the  monui  doe^iJ  t- ^lo  :iM  much  good  tiiere.  The  Sf 
ratiii-  in  golf,  for  example,  aren't  that  goo^,  A»*****^^  ^^'"^^^  ""g^l^  '^V'^  \'  lu 
ilivx  uon  t  trv."  AUhoui;h  more  people  par^Hpate  in  and  watch  bowling  contest^ 
the  people  who  watch  golf  and  tennis  i/iake  more  money  per  capita  than  do 
tMnvhng  fan>.  «o  the  sponsors,  lured  by  ^6od  demographics  cho^^^^^  sport>(^ 
|.oiiM.queiitlv,  there  s  a  lot  le>s  mone>,  ^^voUUd  fOr  all  the  athletes  in  the  iiuno^ 

^^*t!;!nS""?h/C^        bow/,t^yon  $<^f;.000  in  1071.  I3ut  golfc.  Jack 
Nn'Ij.x'Is  won  that  much  in  three  touWiUi^'ids.  Wliat  Xicklaus  won  in  one  toil rna-; 
m.Mii.  liowevor.  probably  tops  what  a^jy  .Woman  bowler  wins  in  •>  ^'^iv;.  IjJ 
IMMla  Sperh<«r  won  oiii\  SIO.UOO.  L^.St.yoii^       J*^P  ,^^^»  §00,000,  he  ^ 

t^»p  voman.  Sll.OOo.  AlMmie  maleimmie,\  winu-T.  Dick  ^^eber  has  accumulated  , 
S127.IHH)  in  wioumgs,  Dottic  l^oWiergjll,  all-time  female  mon^y  winner,  hii^  ^.^ 
«  arm«d  $47,1)00.  '% 

3.  GOD  fef'.ESS  h'OU,  TITr.E  TX  K 

Th»*  oxph-ion  in  female  partinipatibn  lias  sent  simck  waves  through  the  oldest 
J.a-tj -II  f.f  male  sftpreinaey— athU#v^.  \uid  the  tremors  have  begun  to  crack 

au'ieuf  attitudes  about  women's  pla^VM.n  ^'V^^^'     .  ,  *.  fi  « 

during  thi^  K>2us,  i\  stHimed  that  \\V^\iien>mighf  be  irettiiig  a  chim-e  at  the  gate 
•»<  sf  Mrrs  became  a  regular  part  of  chfrirr\luuis  in  women's  collecre/^.  Hut  it  was?  . 
\  f-iUv  <tart.  Prudes  ^vho  ohjeeted  t^^the^iH^pIay  of  flesh)  and  proto-fominists 
u%ho  thou5;ht  women  were  being  oxVloltea  for  curiosity  value)  campaigned 
au-ain-r  women's  inrercollcshite  nthl(»ti\v- ^V^thin  a  few  years  women  s  teams 
had  been  reduced  to  '*  liibs'  and  on  rai;e  ,o«  <!.^^ions  pUyed  the  dubs  of  other 
^,,f,o,  K^-in  ladylike  s»"rrs.  of  course.  \  ^         .        i  i 

II  l  (  iken  a  louij  tino-  f»'r  v.<»mi-n*s  at\hHb recover  fr4>m  this  wnole^ale 
X.Au^  ehan^.s  bur  uohmmi  are  be;iinnhi^  i.\dfmajul  a  more  important  role  in 
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sports  uiice  iuorv.  What     izUUv^  cUmt  to  tlie  dtiaabd^  Ua.s  UUit-     a  grouii 
federal  laws  that  prohibit  sex  discrimination. 

Some  of  these  lau&  are  ten  vears  old,  but  it  IOT-a  I'ltle  IX  that  ga\e  the 
.revuhition  in  WMaieii's  ipurtd  itii  icreateat  th?:U5>t.  Ailhoae;.U  thy  rt'i^ulaUuu.^  that 
spell  out  just  how  far  Titltj  IX  sviil  reach  into  athletics  utire  rL-ieabed  uni\  Us^t 
June  and  are  i,till  uut  ihializt-d,  iaauy  school  athlutic  dup.atiiiLmj>  ftuiial 
to  react  to  the  Uiere  threat  of  Xule  IX.  Fared  wiih  the  i»ru.'>i*ect  of  losing  all 
federal  munieb  be*..iUftL*  uf  thur  di&criminatury  puhLici*— parUcuiariv  bhitaiit  ut 
athlethj>— liiany  ^chuoU  made  iLa  chan^'i*  priur  lu  tht  rc•ita^c  o£  the  re^iilatioih-* 
ami  ofttn  without  tl»e  leiiuest  or  Knouiudge  of  Xubale  adadnbtrator  at  tlie 
schooL 

The  Uulvei:stiy  of  Kansas  ral>ed  its  wumen'.-i  atlilelic  budget  from  ^UAm  Ut 
$121,000  for  the  cumut  acadtiaie  jear.  Laat  jeara  $0,000  bud^jet  made  it  niitt^- 
sary  for  female  athletes  to  drive  2-1  hours  straight  to  ^cet  to  tracli  nteet,-  or,  if 
thty  arrived  earl;,  to  >Ieep  uii  wrestling  mats  the  night  bi-fore  couiiH?titioih  The 
laen,  travclin^j  in  .>t\Ie  at  university  expense,  also  reeeiveil  goodie^,  like  bia/.crs 
and  snitcase.s. 

At  the  University  uf  Washington,  women's  interLoIle^iate  athIetAv>  n;>ed  t*i  be 
conducted  on  a  tlub  basis.  Last  3  ear  the  elnb  budget  was  ^35,000  aud  eaiif*  fjoiu 
student  fees.  Thl^  year,  wonien'i>  intereollegiates  will  take  their  p»a«.e  aIoiu.side 
men's,  and  be  Mipported  by  a  gadget  of  ?200,000  as  part  of  the  depaAtiueiit 
of  intcrcullegiatt  athletics,  a  previously  all-male  unit.  In  addition,  liie  Lniwrsu.v 
of  Washington  a^^proved  a  $1.5  million  expenditure  tu  aild  a  women'^*  .>poit.^ 
fadlity  to  ^aliuUialouii  raUIion,  whieh  is  currently  hoiue  for  the  men'i>  teaiiis. 

At  the  Ciilver^it3  of  California,  Berkeley,  the  meu^  budget  laitt  jear  wa^  $^.1 
million,  $5^10,000  of  which  came  from  student  fees.  The  uunicJi  -b  budget,  ail  of 
which  camo  from  student  fees,  was  $50,000,  but  that  w.|i>  l,000^,c.  higher  ilian 
the  $0,000  they  had  the  year  before.  This  year  the  Vwiiiens  allocatloii  fnau 
Student  fees  will  be  $127,000,  and  the  men's  $350,000. 

At  Michigan  State  University,  the  wuuien's  budget  jumped  from  $34,000  to 
$84,000  betwen  the  '72-73  and  '73-74  academic  >tar>.  luchided  in  the  m'v\ 
budget  were  services  the  men  have  always  recelv^id.  tutoiiag.  medical  t^eat- 
ment;  a  modern  dressing  room.  Women  administratoi>  wne  alfto  iiio\ed  to  ihe 
field  house  which  has  traditionally  been  restricted  to  men. 

In  hUih  scjiools,  the  changes  are  less  dramatic,  but  just  as  real: 
At  Campolindo  High  School  In  Moraga,  California,  last  year's  girh-'  budcet  was 
.^200:  the  boy.s',  $11,000.  This  yc'ar  the  boys'  budget  remains  about  the  same,  hut 
the  gfrls'  has  been  raised  to  $1,200.  In  addition,  this  yeai,  the  Alii-^'  toat'hi'.>  aus 
for  Uie  Jfirst  time,  going  to  he  pahl  as  much  as  the  boys'  coa<?hes. 

But  elsewhere  the  situation  remains  grim.  We  conducted  an  laformal  ^nr\ey 
of  colleges  and  high  schools  all  over  the  cuiintry  to  see  whether  the  mont\\  ^;ap 
is  nariowing.  In  huoLs  boyV  budgets,  on  the  avurago,  were  fne  times  larger 
than  ;:lrls';  in  colleges 'men  u.-^eu  30  times  as  uiuch  m*inej.  And  that's  only  an 
average,  lii  sun*e  universities,  the  men\  budget  A\as  100  times  as  great  as  the 
women's  In  the  73-71  academic  jear.  At  rensacola  High  Sehuol  in  Floritla.  the 
boys  got  $12.1CS  for  their  athletic  program;  the  girls  got  nothing. 

Next  year  may  not  be  nun  h  better.  IMany  of  the  athletic  dirertors  we  aske<l 
for  enrrrnt  budsfct  Information  were  reluctant  to  talk.  $ome  tohl  us  tiielr  bndget.v 
weren't  oomph tr.  perhaps  blcau<^e  of  uncertalntie.^  about  Title  JX.  OHier>  said 
the  InformatioH  was  confiileutial.  From  those  budget  we  could  hnd,  the  reason 
for  the  secrecy  becomes  obvious. 

At  the  Tniversity  ut  South  Alabama,  men  will  operate  on  a  budg«*t  of  $200,000. 
WomejLwill  run  their  programs  on  .$S.000. 

At  the  I'nivorslty  of  Utah,  wuinen  will  have  a  $53,000  budget,  a  hefty  increas(» 
from  their  $3,000  three  yt-ars  ago.  Tiie  nten's  budget,  howeviT,  which  hasu  t 
changed  very  much  in  that  time.  Is  $1.1  million. 

In  1073,  women  reciived  $8,C00  for  tlieir  athletic  prt^gram  at  Jlrmphis  State 
T'niverslty;  the  men's  budget  was  $1.5  million.  This  .\ ear  the  womwi  a^hed  fur 
$21,000,  hjit  were  told  to  whittle  that  retpiest  to  $15.5.10.  1%  of  tlie  men's. 

The  athletic  (Hrect.^r  at  Diiquesne  T>niverslty  in  Pittisburiih  told  us  his  Inuliet 
was  confident ial.  But  nnuther  sourci'  Infornted  us  that  Duiiue>ne  ruiw  s^'**u 
varsity  .^-ports  far  men  and  two— this  pa.st  year  it  wa.s  oaly  one-::^val>ity  \eams 
for  women. 

Tucson  High  School  will  spend  $17,000  n  its  boy     •  v.ff '  :  'K>0  on  its*girN. 
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Shorewood  School  Dl.trl.t  o£  Milwaukee.  reee..tly 
when  it  allotted  SliO.W  to  the  boys'  program  and  ijl.OOO     tlit  gnlh.  uc^put 

Kutgers  University  and  a  member  of  New  Jersey  -ft  omens,  Lquit?, A^.[ion  JAa»ut 
^^■•But^^  still  bear  stories  about  schools  where  they  run  h.te  busc^  for  tl.e  boys 

""Trecentif  r'ul'an  article  about  a  girls'  basketball  teau.  ''!at;v«^ 

swL.S  u.ft1;e  pool  from  0:30  a.m.  to  9  a.m.,  and  agaiu  at  dinnertnne.  when 
"'V^"Knns«i^?(n'e"'i-'3  of'oach  studcnfs  athletic  fee  goes  toward  a  bond  issue 

■wmmmmm 

waddng  .senices  while  malt;  coaches  are  paid  for  coaching  the  boys. 

4.  OUR  0W:T  WOBST  ESEillES 

r?i,         Kls  who  p  rfl  basketball  don't  get  dates.  Even  those  who  play  and 

..rruiP '"fl  ivs  Jovce  Wilson,  a  bijch  school  g>-innast,  ^^vhen  the  l>oy.s  ami  glrli, 

SL^.Ts  ^bTtoachVj^-^nd^t^^^^^^^^^^^  toward  U.e  student,  that's  the 

'"■"r'hoS^t'are  oomo  positive  signs.  Some  grade  schools  have  begun  to  Integrate  all 
tholr  pSaTKtion  cla       and  teach  boys  and  girls  the  same  Bimts.  In- 
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oroased  TV>overnge  ha.i  made  thv  female  athlete  mure  visible  and  more  heroic. 
Mf^rA  and  more  women  ha\o  bei,'un  to  participate  actively  in  .spurts,  demonstrat- 
ing tuat  there's  nothing  unnatural  about  a  female  athlete. 

Participation  figures  nationwide  are  encouraging.  According  to  a  .survey  by 
thp  National  Federation  of  State  High  School  Associations,  participation  by 
girN  in  intorscliolastic  sports  jumped  175%  between  1971  and  1073.  Particiaptloa 
by  hf.y^  jumped  only  3%  In  the  samu  period.  The  number  of  girls  participating 
In  Indoor  and  outdoor  track  and  field  increased  from  62,000  to  180,000,  a  200% 
increase  In  a  twayear  period.  Particlijation  in  gymnastics  doubled,  from  17,000 
to  35*000  giris;  participation  In  girls*  softbal!  rose  from  0,800  to  81,000. 

Ut-jn  ndlng  tu  the  iiKreuM  d  Interest  In  sports,  schools  began  fielding  more  teams 
for  girls.  The  mmdnr  of  schools  providing  \olleyba!l  teams  increased  by  4,000 
lU"*Wf^en  3071  ami  1973.  Three  hundred  and  seventy  thi^e  schools  had  softl)£ril 
teams  in  1071 ;  4,251,  in  1973.  *Vnd  the  number  of  schoeZs  witluclrls'  gymnflitTcs 
tcam^rnso  from  1,000  to  2.100.  ^Sj>>~*\      ^-^  r 

-'Girls  ap>  interested  in  sports,"  says  Carol  Gariuger,  volleybjrtf'coach  at  a 
SeatMe  high  school.  -Tliey  get  a  chance  to  excel  and  to  get  the  feeling  of  competi- 
tion. They  aren't  concornert  about  the  Image  of  a  gir!  in  sports  anymore." 

Kven  m^re  damaging  the  position  of  women  in  athletics  has  been  the  attitude 
f^X  female  athletic  direct»>rs  themselves,  \Uio  have  witnessed  the  rapid  develop- 
nK^n--  and  in  their  opiniou,  the  deterioration— of  men's  athletics.  Fearing  that 
ngh  pros.v?nro  competition  which  has  led  to  the  buying  and  selling  of  male  ath- 
loro^.  would  also  defile  the  women's  programs,  they  have  preferred  to  keep  (heir 
teanw  at  a  more  recreational  level.  .  ^ 

At  Penn  State,  for  example,  it  was  the  women,  not  the  men,  Vho  presented  the 
groafost  obstacle  toward  improving  the  level  of  women's  sports.  -The  athletic 
diro'  ror  and  the  dean  and  the  president  are  all  anxious  to  give  tnore,  but  the 
wom^^n  haven't  asked  for  anything  big,"  says  Mary  Jo  Ilavcrbeck,  recently  hired 
by  Penn  State  to  cover  women's  sports.  "They  didn't  a.sk  for  scholarships  [added 
fhk  yoar  at  Penn  State]  and  Uiey  didn't  abk  for  uniforms  ;/these  new  additions 
are  bolng  gently  suggested  to  the  women  In  charge." 

TTuverbeok  said  she  had  to  persuade  the  female  athletic  directors  to  put  num- 
bers on  the  girls*  uniforms  so  they  could  be  recognized  ^)y  audiences.  *^Women 
administrators  have  always  fought  against  recognition  for  female  athlete.^. 
iM^^y'rp  afraid  to  make  the  same  mistakes  the  men  have  made.  But  you  have  to 
tnkr-  .a  chance.  Xou  can't  do  everything  on  the  basis  of  one  mistake/' 

Many  nf  these  women  also  believe  that  Uie  girls  at  their  schools  do  not  war- 
T'liit  paying  audiences  or  even  higher  budgets.  Despite  the  successes  of  .Iowa's 
girls  basket'  :A\  teams,  other  administrators  have  not  tried  to  sell  Uielr  women's 
*<^rt?Tis.to  audiences;  and  despite  the  huges  Inequities  between  men's  and  women's 
budgets,  they  have  not  asked  for  equal  fimding.  "I  reaUy  don't  like  to  say  It," 
-nyj  Barbara  Hoepner,  women's  athletic  director  at  tlie  U;iiverslty  of  California, 
Berkeley,  'but  the  girls  are  not  good  enough  yet  Tliey  do  not  warrant  the  type 
of  coaching  that  It  would  take  to  cost  a  million  doUars." 

Vof  all  administrators  feci  this  way,  however,  and  some  quickly  recognize  tlie 
fallar-y  In  the  glrls-aren't-worUi-It  attitude.  "Women  are  expected  to  Ihj  lousy" 
m\  '^^^^^r  ^'i^kerson,  chairman  of  the  girls'  phys  od  department  at  San  Ramon 
nigii  School  In  California.  "How  will  they  ever  be  able, to  justify  a  large  Invest- 
ment  if  they  are  not  given  that  investment  In  the  first  place?" 

T»>e  feniale  athletes  luive  made  it  clear  that  they  do  not  wish  to  be  protected 
again<?t  the  evils  of  competitive  athletics.  "I  would  welcome  the  problems  the 
mr-n  have  compared  wltl^the  problems  wc  hav.e,"  says  suXtball  pitcher  Charlotte 
c.ralnira.  I  just  cannot  get  into  feeling  sorry  foremen.  They  have  so  many  places 
to  govind  wo  have  none." 

5.  OXWAim  AND  UPWAJm 

R-r'^gnlxing  that  many  of  their  attempts  to  help  women  have  merely  backfirc-d 
\\\(^  nid  ;rj„^rd  administrators  and  phys  ed  teacliers  have  begun  to  give  In  to  the 
drniiud'Jf  of  female  athletics.  Their'conce.s>Jons  have  made  the  greatest  difference 
In  t;  e  revolution.  They  i\ere  the  ones  cimnged  pollcioii  about  coed  competi- 
tjon,  alK'Ut  ptiblldty  and  audlcncc-s.  and  about  scholarship^,  bringing  male  and 
^  female  aHilefics  closer  to  parity, 

M  'St  male  administrators  havo  uut  been  hostile  to  the  revolutiun,  until  thev  re*' 
n^Kfd  to  part  with  »  little  cash.  '^Finances  are^  the  big  proMcin,"  says  Carol 
GordfJn.  president  of  AIAW.  ''Men's  ahd  women's  athletics  are  part  of  a  total 
picture  of  lack  of  funds  for  universities  and  colleges.  If  it  \^ere  a  ro.sv  financial 
picture  for  men,  there  Wuuld  be  no  irri^lden*^.  But  tliey  are  being  asked  to  give 

8V 


EMC 


\ 


u^cr  thtlr  nione>  tu^tt  itto^nxm  that  Lasii't  bucn  suppurted  in  the  lui^U  And  thej 
tan't  help  but  think  that  ihia  will  be  (letriraental  to  their  prograin^." 

Spurtcj  as  \se  kuusv  it  will  be  cxtinU  a  decade  from  husv/*  sports  column ibt  Jack 
Enterline  wrute  in  Vaieiitine^  Duy  niesijage  to  feuiaie  athletes.  "Thert'  just 
aiD  t  DO  way  that- our  cuxnniuuities  tan  absorb  thiii  Increased  costs  o£  expanding 
athletic  progranjN  cUher  in  the  recreational  tu  bciioul  areas*  Xhere  is  n^  way 
that  a  modem  c»*iif?,t.  K-m  hiiaucially  support  a  pro^^ram  referred  to  in  tiig  pro- 
ijo&ed  legisliition  iXnia  IX J.  And  jubt  in  tase^juu  ha\e  any  mure  grandiose  ideas, 
there  just  ain't  no  way  that  expandeil  piofesblonal  prugrams  euuid  gam  enough 
support  to  be  llnanciaUy  profitable."  ^ 

So  xather  than  compromise  and  cut  their  budgets,  their, programs,  and  their 
cuachcb'  HalarieSy  many  men  s\ould  prefer  Unit  women  tuok  their  seoundhand  bats 
aiid  went  home,  instead  of  standing  up  for  what  they  are  legally  entitled  tu . 
equal  opportunity  in  sports.  It  all  goes  back  to  the  nutions  they  have  abuut  a 
woman's  place  in  atliletiC'S. 

'  The  hell  wltli  fuutbuil,"  w  rites  syndicated  columnist  FurmaafBisher,  "Give  me 
a  good  chef  any  day  or  a  w  umau  ^w  ho  can  mak^  gazpacho  .  .  .  and  nut  be  coU' 
cerned  ahout  her  pulled  muscle  or  a  charlle  horse," 

Panic  In  Uie  male  lueker  rooms  centers  around  Title  IX,  which  stands  to  cause 
the  most  changes  in  men  s jprugrams^of  any:  legislation, thua^Xar.  .Crying  that  the 
Title  iX  regulatiuns  ha\e  produced  "a  cdsis  in  intercollegiate  athletics,"  Walter 
Byers,  president  of  the  National  Collegiate  Athletic  Association  (XCAA),  rallied 
his  member  institutions  to  support  large-scale  lobbying  tu  have  athlttits  elimi- 
nated entirely  from  the  grasp  of  Title  IX.  When^thls  attempt  faikd,  thu  niale 
athlrtic  organizations-got  betiind  Uie  amendment  sponsored  l^y'Seu,  John  Tu^\ti. 
It.-Xex.,  and  aimed  at  exempting  all  revenue-producing  sports  from  Title  IX.  In 
Jui^e,  the  Tower  Amendmeiit  was  defeated  In  conference.  The  regulations  were 
ofl^cially  released  f^r  comment  shortly  after  that,  with  no  major  concession^  to 
tlie  male  athletic  groups.  But  cnanges  can  ^till  be  made — the  regulations  won't  be 
o^cial  for  a  few  ijionths— and  rumors  are  that  the  XCAA  hasn't  given  up. 
/  It  is  tc-inpting  to  take. the  easy  way  out,  to  say  Unit  the  revolution  in  wuiuen's 
,  sports  will  not  uilect  male  athletics,  tliat  all  that  required  arvj  'tetkuital 
adjiistmeuts.*'  But  tt  just  isn't  true.  Enterline  and  B.vers  ai'e  rigiit.  Tl*e  ;^in>iU 
establishment  as  we  know  it  is  in  for  a  profound  and  rapid  change. 

And  so  what?  iSuppose  that,  when  the  crunch  comes,  IndiAidual  athletic  di- 
rectors decide  to  take  the  nwney,  not  from  tlie  marginal  intramujial  sporu  or 
minority,  eathusiaKNins  like  feiiujig  and  wrestling,  but  from  the  lig  time  g«iudy 
>iioit^>  like  fiK)tbaU.  TlieiL  iHirlmi>s  the  prei^snre  would  gase  on  coii  jhv.^  uiid  ail- 
niinistrators  and  lU-,^  ear-old  Itu^s  who  are  supposed  to  light  like  gladiat^^K^  for 
dear  old  Most  Attractive  Offer  U.  Suppose  tlmt  spectator  siiort.-^  declined  and 
I)articiprint sports  increased.  It  would  be  almost  .  .  .  revolutionary. 

But  e\ea  if  that  doesn't  happen,  change  is  still  inevitable  and  just.  The 
current  situation,  for  all  its  inipn>\enients,  n mains  intoUratli'.  Budget^  are 
.>nil  pitiful;  itiuipnient  still  inadequate,  oflicial  attitudes  still  hostile.  Women- 
are  not  out  to  destroy  tiic  men's  programs.  Tlicy  are  out  for  an  opporninitj  tt> 
participate  in  athletics  in  the  st>le  to  which  men  are  accustomed.  The  resolution 
has  just  begun. 

Hang  on.  Th?s  could  be  fun. 

^Ls.  KK.u,y,  This  ailit  lo  alfo  points  out  that  at  the  f  nivorsity  of 
Arizona  last  >uiir  women  held  tanch  salch  and  hake  sales  to  procluce 
money  for  their  educatiojaal  programs. 

I  also  think  it  ic?  important  to  note  that  besides  stressing  equality  ^ 
bet  ween  sexes  w  e  w  ant  to  stress  equality  between  sports. 

I  would  like  to  give  jou  a  very  brief.  condoH-ed  version  of  tho 
major  dilTerenteb  hutwiicn  the  muJis  and  ;\omeff\  s  M\jia  teams  at  the 
TJni ver?itv  of  Minnesota  during  the  1973-74  school  years. 

Now,  f^wimniing  is  a  Kfjort  that  is  participated  in  about  equally  by 
men  ami  ^\onien.  Tlu're  are  major  differences  in  treatment  between  the 
men's  and  women's  intercollegiate  swim  teams. 

Afon-  have  the  n>^e  of  a  six-lane  pool  during  priine  hours,  6  days  a 
week.  Women  urc  a  i^a-lane  pool  4  days  a  week.  On  the  fifth  day  they 
may  use  tlic  six-lane  pool  Li  tween  5:30  and  7  p.Ui.  wlieu  the  men  haye^ 
finished. 

o 
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These  Hmltatious  in<Uco  itrtxtremely  dilTicult  for  women  who  com- 
muto  and/or  work  evenings  to  practice. 

Tlie  men  s  pool  is  furnished  with  lane  ropes,  four  pace  clocks, 
penants— necessary  for  backstrokei*&— starting  blocks,  and  three  record 
boards.  Women  have  none  of  thi^  equipment  which  is  essential  for 
training. 

ilen  are  each  given  a  Iqcker..  Thirty  women— the  entire  team— 
share  two  lockere.  Men  are  given  a  practice  suit  and  a  meet  suit 
■\Vonicn  are  loaned  a  meet  suit  which  must  be  returned  at  the  end  of  the 
vear  and  must  buy  one  or  two  practice  suits  at  $12  apiece. 

Men  are  given  a  "T*'  shirt.  Women  must  buy  their  own  at  $2.50. 
Men  aro'gi\en  a  travel  bag.  Womeii  must  buy  their  own  at  a  cost 
between  $7  and  $20.  Mon  are  given  $13  a  day  for  food  while  traveling. 
Women  are  given  $5. 

Men  are  guaranteed  their  wav  paid  to  nationals  if  tliey  place  in 
the  top.  three  of  a  ;*Big  Ten"  event.  Often  if  they  place  below  that, 
their  way  is  also  paid.  ?  .  «t)« 

During  the  year  under  question  a  woman  placed  first  in  a  Big 
Tvn^  event.  She  was  given  only  food  and  hotel  fundo,  so  the  women's 
swha  team  sold  ^^T^^bhiiis  to  raise  $130  to  send  her  and  the  coach 
to  the  national  event. 
Three  qualified  women  swimmers  stayed  home, 
Jlen  are  fjiven  awards  such  as  leather  jackets  and  cla?3  rings.  \V  omen 
if  they  quafif  y  may  pay  $20  to  have  a  team  jacket. 

The  women's  coach  iaj?aid  le^s  than  the  minimum  wage  while  the 
mens  swimming  coach  receives  a  far  more  sufficient  salaiy.  Men 
offioials  are  given  free  parking  on  campus.  Women  oflicials  are  not.' 

I  The  full  text  of  a  complaint  regarding  these  charges  was  submitted 
later  by  Ms.  Kelly  and  follows:]  *  - 

UxriED  States  National  Student  Associatio??. 

Office  op  t^Ie  Pkesident. 
Washinpion,  DX\  June  19,  J97o. 

IIoii.  James  0'Har.\, 

(7/itf  ir/?wj»,  Subcommittee  on  Poitsecondary  E(luCntlo7if 
Raftbum  BuiUiinff,  Washinoton,  D.O. 

Dear  Coxquessman  O'IUilv:  Enclosed  is  a  copy  of  tlic  Title  IX  complaint 
mod  l)y  the  University  of  Minnesota  student  guvernment,  May  10,  It 
contains  the  list  of  the  discrepancies  In  fatlltties  bttueen  the  men's  and 
wonn'n.s  swJm  teams,  which  you  reqneyted.  The  Infornrmtion  on  the  swim  teams 
Is  located  on  Page  6.  A  more  detailed  li^t  Is  located  In  Appendix  B.  The  Ap- 
pendices also  (»utHne  in  detail  tj;e  dilTeruncei*  as  to  facilities,  equipment,  travel 
henents.  coaching  time,  linandal  aid.  recruiting,  and  salaries  bOtweoii 
the  men*s  and  the  womenV  teams  in  trncli,  tennis  and  gymnastics.  Although 
the  roraplaint  is  quite  detailed.  I  think  lt\s  single  most  interesting  point,  is 
the  fact  (located  on  page  5)  that  the  $^0,500  allocated  for  men's  "study  skills 
U,e.  tutoring  to  Keep  male  athletes  academically  eligiUej  Is  greater  than  the 
total  amount  given  to  the  entire  women's  athletic  program. 

The  histoo'  of  the  complaint  itself  is  faij-ly  Interesting.  It  was  filed  not 
onlv  because  the  student  govenibvcnt  was, appalled  hy  the  treatment  nf  women  » 
intercollegiate  athletics,  but  \lso  hecrtuse  athletics  seemed  to  he 
overtiv  svmhollc  of  the  .sesi.^^m  which  ofW  goes  unnoticed  on  campus.  The 
student  government  also  felt  that  the  University  of  Minnesota  was  fyiUcal 
of  ninny  institutions,  and  as  such,  the  complaint  would  be  a  gnod^test  case. 

Th»»re  has  yet  to  be  even  an  on-sight  investigation  by  OCR.  However,  enor- 
mom  publldtv  accompanied  the  filing  of  the  complaint  and.  as  result,  thr* 
TJnivorsltv  established  a  spccJhl  task  force  to  deal  with  the  matter.  Also,  the 
monev  allocatctl  to  the  women's  athletic  program  by  the  Tniverslty  has  risen 
in  the  past  year  from  $27,000  to  $135,000.  'Che  student  government  is  still 
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lai-  from  satisfied,  ho^^uver  and  have  filed  suit  against  OCR  for  uou-euforcemeut 
A  female  golfer  also  medhcTOWulltie  IX  complaint  earner  this  year. 

1  am  happy  that  this  particular  case  caught  your  attention.^  It  is  all  too  - 
easy  to  abstract  issues  like  Title  IX  and  I  thiulc  individual  cases  like  this  help 
to  remind  people  of  the  Human  element  which  is  so  often  forgotten. 

If  you  would  like  more  inlorniatioi{^  the  Minnesota  complaint  the  attorney 
for  tlie. student  government  at  the  University  of  Minnesota  is  Larry  LevenUiai. 
Ills  address  is  326  -Midland  Bank  Building,  Minneapolis,  Minnesota,  iw4Ul, 

''*'Tm^)uW  you  for  giving  the  U.S.  National  Student  Association 

the  opportunity  to  testify  on- the  Title  IX.  regulations.  This  is  an  issue  aUout 
which  \ve  are  deeply  concerned.  If  we  can  be  of  any  further  assistance,  let 
US  know. 

For  the  Association,  * 

I*rG»ident. 


Title  IX  Complaunt  Filed  by  the  Student  GovEax^rENT  of  the  Uxi\'i:bsitx  of 

^llNNESOTA 

K  It  is  common  practice  for  participants  in  women's  varsity  sports  to  pay  for 
their  own  uniforms  and  travel.  This  is  not  the  case  for  men  athletes. 

J>  The  discrimination  as  set  forth  above  permeates  all  Liiiversity  sports. 
Kxainplus  of  such  discrimination  against  \\omen  athletes  are  specified  below  for 
SAvimming.  track,  tennis  and  gymnastics:  ...  ^ 

^  i>wimming:  There  are  major  differences  in  treatment  between  the  mens 
and  women's  intercollegrate  swiin  teams.  Men  have  the  use  of  a  six-lane  pool 
durnjg  prlniQ  hours  six  dajs  a  week,  women  use  a  4J^^hine  ^^^2}^^^!,^^^^^ 
week  Ton.  the  fifth  day  they  may  use  the  six-lane  pool  between  « -SO-J  .00  p.m. 
uheu  the  men  have  finished.  These  limitations  make  it  extremely  diincult  for 
women  who  commute  and/or  work  evenings  to  practice.  The  men  s  pool  is  fur- 
nished with  lane  rope,  four  pace  clocks,  penants  (necessary  for  backs trokers), 
.startins?  blocks,  and  three  record  boards.  Women  have  none  of  this  equipmenc 
^^ilidl  is  essential  for  training.  Men  are  each  given  a  locker,  thirty  women  (the 
entire  team)  share  two  lockers.  Men  are  given  a  practice  suit  and  a  meet  suit  ; 
^^omen  are  loaned  a  meet  suit  which  must  he  returned  at  Uie  end  of  the^vear  and 
must  buy  one  of  two  practice  suits  at  $12  apiece,  aien  are  given  a  T-shirt, 
^^omen  must  buy  their  own  at  $2.50.  Men  are  given  a  travel  bag:  women  must 
h\i\-  their  own  at  a  cost  between  $T.O(>-$20.00.  Men  are  given  .$13  a  day  for 
tnmi  Willie  traveling,  women  are  given  $5.00.  Men  are  guaranteed  their  way  paid 
to  the  Nationals  if  the\  place  in  the  top  three  of  a  Big  Ten  event  Often  if  they 
i.mce  Ijelow  that,  their  way  is.also  paid.  During  the  current  year  a  woman  Placed 
llrst  in  a  Bisc  Ten  event ;  she  was  given  only  food  and  hotel  funds,  so  the 
Women's  Swim  Team  sold  T-shirts  to  raise  $450  to  send  her  and  the  coach  to 
rhe  nadonal  event.  Three  qualified  women  isw^immers  stayed  home.  Men  are 
Riven  awards  such  as  letter  jackets  and  class  rings;  women  if  they  qualify  may 
t  iiv  ^'Si)  to  have  a  team  jacket.  The  women's  coach  is  paid  less  than  the  niini- 
iiiiim'  wag^  for  coaching  while  the  men's  swimming  coach  rcreives  a  far^more 
^.uni(-ient  salary.  :den  ufiloials  are  given  free  parKlns:  on  caniinis.  ^voincii  officials 
are  not.  (Tor  further  detailed  comparison  see  Appendix  B.)  ,  , 

2  Track:  :^Ien  have  exclusive  use  of  the  Field  House  at  Cooke  Hall  during 
•J:30  to  4  :30  p.m.  five  dayb  a  week.  The  women's  track  team  utilizes  the  Cooke 
Hall  faeilities  daring  this  period  only  with  the  permission  of  the  mens  track 
t'oadi.  Men  are  given  the  use  of  sweat  suits,  socks,  shoes,  T-shirt^  and  shorti? 
far  practice  as  well  as  a  warm-np  uniform  for  nieets.  Women  must  furnish  their 
own  articles  of  attire  f'»r  practice.  They  are.  however,  given  a  uniform  to  utilize 
for  m*^ets  wlilch  must  be  rettirned.  Track  Mioes,  which  can  be  checked  out  by^ 
women  for  use  in  meets,  are  not  for  practice.  The  men's  track  team  owns  one' 
Mvj^lin  two  indoor  and  two  outdoor  shot.s,  four  discus  and  five  stopwatche<?.  'Ihe 
wi.men\^  track  team  owns  n-me  of  its  own  equipment.  They  crjn.  however,  check 
out  cortaln  equipment  an  a\ailahle  from  tlie  Department  of  Physical  Education 
for  limited  time  periods.  W^jmon  track  partliipnnts  practice  at  Cooke  Hall  hut 
i-quipment  check-uut  is  at  the  Xorris  Gjnumsinin.  ^len  have  ajmdget  for  travel 
to  o'lt-uf-town  meet-,  women  have  ver^  limited  finances  for  tliis  puri)Ose. 

iMimnriol  aid  is  avnllahlc- for  track  participants  who  are  jmale  but  not  for 
.fema'e^.  Ontstanduis:  male  track  partii  ipauts  are  given  vanmis  awards  such 


1 


so 


as  jackets  and  blauUu*  wlalu  woiulmi  are  ghen  nu  milU  asNarU*.  Tliere  is  a  paijl 
couch  ami  two  part- time  ahhiiitunt  cuacheii  assiguiiU  tu  iuuii>  track.  Woin4'u*s 
track  has  the  secvicfj>  of  uiie  |>art-titiie  couch  fur  hpriiig  4juaf  ttr  only.  (Fru  furthtr 
comparison  see  Appendix  C.)  ' 

3.  Temiis:  M^n  are  given  greater  uj^e  of  indour  tennis  fadlfties  tlian  arc 
women  tennis  iKirticipants.  Men  arc  given  warm-up  jackets  and  pants  sh"rt> 
and  bhirts  for  practices  and  garner  and  three  pair^  of  sliuc;&  Lacli.  AVuuien  receive 

*  only  windbreaks.  Rackets  are  ^upplieil  courtesy  of  racket  njanufacturers  f.ir 
men  but  not  for  women.  A  paid  coacli  supervises  tenni.s  for  men.  Xliero  is  no 
paid  coach  Xor  women.  However,  in  1073-71  $300  is  being  paid  to  the  nssi<?tjuit 
tennis  coucli  Xor  women  whUe  tiie  iiead  coacli  enga^jes  in  Leaching  as  an  ovcrl<<,Tl 
activity  without  additional  pay.  (See  Appendix  D.) 

4.  Uyniasties.  Unlike  the  men's  gjniuastic  team,  the  participants  In  women  s 
gjmnastjes  d«>'uot  have  a  permanent  area  in  wliicli  to  worK.  Xhcy  nuist  sot  tip 
ami  take  down  eacii  day  all  equipment.  This  consumes  at  least  onc-hiiif  lajur 
of  practice  time.  Xhe  n»en"s  eipiipuicnt  is  always  set  up  Utr  use.  The  male  pailu  I- 
paiits  h(ive  work-out  uniforms  pro\ided  and  cleaned  for  them  tugtther  v  ItU 
i.hues,  hamlgnards  ami  tape.  AVunicn  must  buy  their  own  leotanK>  for  conipetitidU. 
Tape,  which  i*s  e.H.sential  i!i  gymnastics,  is  normally  provided  to  l>otli  men  uhd 
women,  although  t^e  women  have  had  trouble  getting  suflicieut  tape  this  .\car 
and  have  often  been  fon^ed  to  u>e  leftovers  fr4>m  other  teams.  The  men's  .::.\ni 
na>tic  team  has  a  floor  exereise  mat,  the  women's  team  (loos  not  but  borrows  and 
utilizes  the  men.s  mat  when  it  is  not  otherwise  in  use.  Whilo  men  gymnastic 
cop^lM'tit-jrs  usiiitli>  tiy— eri>enses  paid — to  out-i»f-state  meets,  the  women  niu-st 
drive  to  such  meetj>  since  no  funds  are  available  for  alrliue  flights.  Men  rccehe 
$13  per  day  out-uf-atate  allowance  per  competitor,  women  receive  ?o  per  da> 
out-of-state  allowance  per  competitor.  Two  full  scholarhhipb  are  provided  for 
male  participants  In  gymnastics;  no  such  scholarships  are  pro\ided  for  women. 
Men  get  credit  for  comiKiting  In  varsity  gymnastics;  no  such  credit  Is  availabU- 
(or  women  participants.  (For  further  comparison,  see  Appendix  E.) 

5.  Other  Sjwrts .  Other  siwrts  follow  a  similar  pattern.  The  sports  avallalde  to 
women  at  the  University  of  Minnesota  in  addition  to  track,  tennis,  swimming  and 
gymnastics  Include  ba&kethall.  field  h*>ckey,  golf,  Softball  and  volleyball.  Wumm 
are  not  currently  participating  in  other  sports  on  a  varsity  l)asis.. 


A.  Through  their  discriminatory  actions,  respoudents  have  Ignored  their  hwn 
applicable  policies.  AVJUle  purportiiig  to  provide  eijual  treatiiient  of  all  per-uU;. 
regardless  of  sc.\  and  ^peClAcaUy  purporting  to  provide  equal  athlcliL  oiipurlaiii- 
ties,  respondents  have.  In  fact,  as  set  fortli  above,  engaged  in  a  pattern  of 
discHmlnatlon  applied  on  the  ba$»is  of  sex.  In  di>ing  so,  they  are  in  violation  uf 
their  own  University  policies  and  guidelines : 

1.  The  Board  cf  Kegents  policy  on  human  rights  provides : 

*The  Board  of  Ke^entif  has  committed  itself  and  the  Uiuver>ity  of  Mlnnoita 
to  the  policy  that  there  shail  be  no  discrimination  in  tiie  treatment  of  pci»s« 
because  of  race,  creed,  color,  sex  or  national  origin.  This  is  a  guiding  policy  i|i 
tiic  admission  of  students  iu  all  colleges  and  In  tlieir  auidenik  pursuits.  It  Is  also 
to  be  a  go\erning  principle  In  Uni\ ersit> -oivned  and  Unisersity  approst-d  housing, 
ill  food  services,  Mudeut  unions,  extrat urricular  activities,  {tud  all  other  siudtnt 
and  staff  services.  This  policy  nlu^t  also  be  adhered  to  in  the  eniplojuieut 
students  either  by  tiie  Uni\eis*ty  or  by  outsiders  tlirough  the^  Uni^er.-^it^  aiul 
in  the  employment  of  Jtaeidlr  and  civil  service  staff." 

2.,  The  policy  statement  of  tiie  Assembly  CommiUee  on  Iutereollc,,iate  AlhIi'.*cS 
was  approved  by  the  University  SLuate  on  December  JO.  l&olf.  The  p*>1Il\  stale- 
inent  specifically  proMde.s  timt  parilapation  in  intercollegiate  athletics  shall  W 
available  to  (pialiAed  students  and  that  all  quallOcd  studints  shall  be  gi\ta 
every  opportunity  to  develop  their  athletic  aptitudes  arid  skills.  It  furtlier  pro- 
vides that  finariLial  asalstance  an^l  educational  opportunities  for  smh  atliltUcs 
will  be  civflilable.  Tlie  appJiLabllit^  of  this  statement  and  policy  toJ>otIi  mt.n'.-> 
athletics  and  wnaiieus  athli-tics  ^\as  afllrnied  iu  1078  h.\  the  A^sembiy  Coinmirtie 
on  Intercollegiate  .Athletics.  (See  Appendix  P.) 

43.  The  University  of  ^IlnnesDti's  Assemldy  Comtnlttee  on  JntercolleglAte 
AtldetiLS  Atiopted  the  following  oi>jetti\es  of  Intercollegiate  Atiiletiu*  for  wouu  ji . 
1,  To  afford  the  highly  skilleil  woman  student  with  tJ»e  opportunity  to 
attain  the  highest  level  of  performance  of  which  she  Is  capable. 
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•>  TO  Offer  a  well-rounded  program  oi:  high  quality  in  competitive  sports 
to"«.eet  the  dn-erse  needs  oMvoman  athletics,  e.g.,  aquatics,  gymnast.cs, 

individual  and  team  sports.  ^  ^^t^^.f^      wnmo  nhv^icqllv  con- 

,3.  To  provide  the  opportunity  for  part  cipants 
dlUouea  and  drained  tor  competition  and  to  experlouee  the  v;ilue  derlNtd 

'TxolJfordr'^^^^^^^^^^^^         experiences  for  won,en  litl^  atlrfotlc  prowe.s 
•    ( inclicHng  physic?"  majors  and  other  students  who  wi.n  to  pursue 

''^r  a^f  pUv^^^^^^^^^^^^  for  participation  in  highly  organlml  contes^^^ 

govenied  by  acceptable  standards  and  To  learn  to  engage  ni  and  to  conduct 
"auch  cventijsappropriately  "       .       ,  , 
The  present  programs  do  not  meet  these  objectives. 

VI.  ADVKHSB  ^'FFECT3  OF  XJNIVERSIIT  DiSCRrMlNATOUY  ATirLcTIC  POLICY 

A.  Women  students  are  not  provided  with  ^^"Structive  role  m^^^^^^^ 
related  to  aUdetlc  achievement,  thus  contributing  to  a  lack  of  mQtnatioii  ana 

"""it^frou^^  its  lack  of  attention  to  women^s  athletic  Pr^?F^^?^7t?rv!.'nd 
bear  a  major  responsibility  for  the  negleet  of  such  jirograms  in  elemental. v  and 
.secondary  sdiools  'throughont  Minnesota.        .  .  .      ^noPi»jn<.  nMiioHc 

C  Through  failure  to  auetpiately  train  women  lii  areas  of  coaching,  athletic 
tn  inlng  nn^^^  management,  respondents  have  f,^,.^,^,^,,f 

^liorta«e  of  women  available  to  teach,  train  and  coach  athletics <(ii  MJlioois. 
nJStXnt  coninm       centers,  church  groups,  and  community  recreational 

l)rograins.  .  .  ^.  ,jy  ^he  University  of  Minnesota  has  created  a  coin- 
miiriit^'itiSb^^^^^  the  press  and  other  media  direct  little  or  no 

"^T"^  '^n^X^;.ot..  as  tiie  third  largest 'single  campus  stmlent 
hod!;'  in  the  united  States,  plays  a  pivotal  role  in  setting  national  athletic  trends 

'^^f/thS'  its  pattern  of  discrimination  respondents  fail  to  provide  an  oppor- 
tunity for  women  stmlent^  to  pursue  phy.sical.conditioning  and  training  and  to 
derive  the  various  benefits  available  from  meaningful  athletic  i)rogram8. 

GTI  H  pattern  of  Ulscnnilimtion  tends  to  perpetaiate  various  uiisconeepUons 
anVstereotypes  about  women  concerning  their  abilities,  their  nhyMCal  capacities 
and  their  aptitudes. 

'     *  Vn.  U^flVERSITY  Ofc*  MIN^fESOTA  AS  UECIPIENT  OF^ERAL  FUNDS 

Ahe  University  of  Minnesota  is  a  reeiidiuit^r«^  •'^^^as  relating 

to  research,  faeliltie^^  scholarship  7TSsI^H%  academic  de^^lopment,  personnel 
and  ^eiienii  supportive  services,  ^ucli  aid  in  recent  years  lias  totalled  over  ?50 
million  dollars  each  yeai*. 

Vlir.  UKLIEF  DEMANI>F.D 

The  following  appropriate  reliefis  herein  demanded:  .     r.  ,  ^/ 

A.  Jimnediate  (VUtion  of  all  federal  funding  directed  to  the  University  of 
Minnesota,  subject  to  reinstatement  upon  :  .^m^^^.  nr 

1.  aiie  eradication  of  all  discriminatory  athletic  l,  letlccs.  or 
*>  Substantial  progress  toward  and  a  commitment  to  such  eradication  ami 
adoptfon  by  respondents  of  an  amrniative  action  i»rogram  as  set  out  in 
Si'ction  IX  of  this  complaint.  ,  - t.  t 

U.  on-site  hearings  mid  Inspection  at  the  Twin  Cities  Oampns  of  the  University 


In  advance,  for  the  purpose  of  taking  complaints  and  .statements  from  individuals 
who  allege  sex  diM  iinilnathm  in  the  .University  arlilotic  pi-ograms 
*    i>.  Declaration  that  the  Uni\er.>ity  of  Minnesota  has  been  guilty  of  unlawful 

*  E^^lrefer^^^^^^^  matters  contained  herein  to  the  Department  of  .Tustlce 

f.»r  'the  brinerinj,'  of  an  appr^'priate  civil  and/or  eriminal  auii.n  aijalnst  these 
re^pimdents  if  prompt  <  oinpllance  is  not  iV»rtheoinin^r.  .       -  . 

F.  Such  other  ami  lurcher  relief  a^  ^hail  mtvc  the  interests  of  justice. 
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IK,  AFFIltilATlVE  ACTION'  PROGRAM 

The  Affirmative  Action  rrograni  should  Inc\ude  but  not  AtQ  liiuUcil  U). 

A.  An  imiuuiliutu  vtu\  to  all  6v^\ualU  dLsCriiuiualor.v  nile:^,  ru«;ul^itiuii.s  .41k1 
praftlces. 

B.  A  cominltiiifiit  wlieivby  all  funds  (hructeil  to  athletic  programs  I*; 
tliiotigh  tht-  UiUvur^.ii>,  togtilitn  vutli  all  piotUd  deri\<.'il  res  LiiUL*-{>ruilu<. hi,; 
^iiioftd,  shall  ha  Uii>inhutcd  rebpcctiiLl>  to  muk  rtvuhuc  [uuduting  lucn's  athIetiLs> 
and  non-ruviiiiue-iirinhiuini;  \\imiun'i>  aii»lt*tic.«*  iu^prupurtiuii  lu  tht*  &e.\  r.itiu  iliu 
student  budy.  Fur  the  i)Uri»^i>fb  of  tla.%  >uttiou,  a  \\^>jacii.N  and  cuuduui- 
tional  &{iort  \vhk'h  durivu;^  incuuiu  ui  u.\cuk>:)  u£  its  u.xpLiiaeri  .^itall  bu  tiHi^idurud  a 
mcmicrprudut'ing  bjjurt,  and  a  nun  lesunue  produortg  biKUt  ^Iiall  be  one  which 
dues  not  Xirudiitu  i^uch  profit.  (Tht'  unl>  current  resenut  pruducing  fc.purto  ufu 
men's  football  and  men's  Uasketbalh) 

C.  AchIo\?iuunt  uf  eipKiliti  ut  uppuitunity  fur  \\oUiLn  tu  partuipate  In  all 
var^ilty  athletics: 

I.  On  a  ttaih  ur  i>4uad  cun^Utlng  of  female*  partlcipanti>  vvhitU  U  funded 
and  Miuipi>vd  on  a  ha>i2>  of  an  e4Ui\alent  percentage  of  uiaKviVniak'  .-^indent 
,      enrollment  by  total  athletic  budget,  and  for  whitii  tiiui^aleut  faulltita  and 
coaching  talent  are  made  available. 

D.  Development  of  a  mtaniugfnl  program  of  flnanvlal  a.-^.i&tanee  and  §chular 
ships  for  pru.spccthe  ^omen  athletes,  including  the  utilization  oX  William--^ 
Fuml  money.  * 

E.  Achievement  of  a  balanced  iithletic  program  rthith  v^ill  provide  atud^ni.>  oJ[ 
each  sex  an  equal  opportunity  to  participate. 

F.  TrouMuu  Lfs:  Ufsage  of  tAihtiag  athletic  or  supportive  fdciliU*,^  at  tlie  Uni- 
\erhity  by  women  bUidenU  on  a  ba^is  uquhalent  to  Ui>age  by  men  htudent:^* 

j^G,  StatTmg  of -f^aid  iJOMtiona  vviUtin  the  re&pectue  field  of  woUien's ♦athletics, 
salaried  at  a  Ie\ui  eon&i:>tent  uith  the  principle  of  eijual  pa>  for  equal  work. 

II.  Pro\Ieiion  fur  Lun^fLn^alui.>  paynient**}  to  individual  btatt  membefd  in  tiie 
Woniuri'if  athletic  piogram  to  adjUal  foi  in.*Tufllcient  <jr  noii  e.M^tenl  aalaiied  lU  iUk. 
past. 

X  Placement  in  an  escrow  account  of  all  funds  deri\ed  by  tlie  University  of 
Minnesota  from  ticket  .salub  and  gate  admussions  for  an>  and  all  aihletie  cvcuIa 
with  disbursement  made  onlj  in  conformit>  witii  tliiA  AtHrmatite  AcUuu 
Program, 

«7.  Suspension,  until  the  abo\e^reiiuiremontb  are  met.  of  the  collection  from 
Women  4jtudent>  at  the  Luiver^Itj  of  Minnesota  of  that  portion  of  student  fee.> 
and/ or  tuition  expen.^es  a.->  would  otherwise  be  dirtctcd  lo  athletic  progiaUi.-) 
,  aud/or  facilities. 

K.  Provision  for  pa>mtnt  of  dauiag^'s  to  Individual  students  uhu  La\e  been 
injured  througli  tiie  University's  distVunlnatory  practices  iii  athletics  on  tlie 
basis  of  sex,  to  be  accomplished  tii rough  the  creation  of  a  fuiid  fur  thU  iiurpo^e 
whicli  shall  be  administered  and  distributed  by  the  USviu  Cities  Siiuleiit 
.Assembly^  " 
Kespectfully  submitted, 

Larry  B.  Leventhai/. 
Attorney  for  Gomplainants, 
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Appkndix  a 

UJJD£nGRADUAT£  MALE-rCMAU  tHROtlMENT.  FALL  QUARTER.  1973^  ^  

Cclleg.  Me..  >       Women  Total 

]      u  1,013  295        -  1.30S 

Biological  scKntes.-  ,  -   ,  ,,9            j4j  1  326 

Business  admimstralion.   » 

Dental  hytiene.,—.  =  — -  .94          1539  2,533 

EducalJOn   477              47  524 

Forestry..  -  —  *   1  488           !,Q17  2,505 

General  college.-..—....   •  — «  »•               j^jia         ^  L253 

Home  economics.,  -   ^               ,  j^gg  16,157 

Liberal  ails..........  ^  -   o.*"  '..q 

Mtdjcal  technology  -  —   ^»    .           4  84 

Mortuary  science,..   351 

Nursing,...   ^2 

Occupational  therapy......  -  .j?             108  380 

Pharmacy  r...  ^  .53 

Physical  therapy...........-.-^*.-'-..   9j  253 

Publichealth, ......   r             23D  3,662 

Technolojy......  —                                                                     .  ^jq 

University  colleie.,  a  :   •  .  j  — — 

.    y^j^j   _   18,140          13,Vi7  31,557 

NotoiPercenUte  of  woni»jn  students.  42.52. 

APPE^'DIX  B 

DiFreRENCi:s  BL-r\vi:h>  Me>''«  a>d  Wom£;>-'s  Swimming  Te-vms  at  the  UpF  M 

FACILITinS 

MiMi  Have  nvo  C  lauc  paoK  i>rime  hours  C  days  a  week,  as  compared  to'  the 
woi  le  Vs  one  voo\  oXnL  widi  4  days  a  week  aud  on  the  fifth  day  the  arg(.  i)Ool 
wCn  Che  I  lU  are  dune.  5:30-7:00  pni  ^shieh  makes  it  very  hard  for  the  wome  , 
V  0  e«^    and  work  in  tite  eveninsr^.  M en '^i  pool  iias  lane  ropes,  :1  pace  dock^^ 
can"  starting  blocks  and  3  record  boards,  ^^  o^^u  han 

XUNB  of  tiiese  which  are  es.untml  for  training.  Men  are  each  given  a  Ir>ckcr  :  ml 
io^sc\  service.  Women  .students  share  two  lockers  for  the  entire  team,  which  ^^as 
thirty-this  year.  The  pvol  at  Nurrls  does  not  have  sufficient  hair  dryers. 

UNIFORMS 

Men  are  given  two  swim  suits,  one  a  practice  suit  and  the  otiior  a  »»eet^nit, 
wiVicIi  they  keei).  The  women  have  the  use  of  one  meet  suit  and  return  it  as^soon 
as  the  seasou  is  over.  Tlie  women  usually  have  to  buy  one  or  two  other  suit,  to 
x^4r  at  pr^^^^  and  meets.  They  cost  §12.00  each.  Men  are  given  a  very  nice 
T^art  Stlie  women  buy  their  own  for  ?2.5a  Men  are  ^1;^;^^^ ^.'l^^^^^^ 
ii.e  while  the  women  have  none.  They  buy  their  own  '^fl^if^^^^'^^^^^ 
Men  are  usually  given  deck  shoes  to  prevent  slipping  on  the  deck  as  well  as  lor 
warmth  while  ihe  women  are  given  none.  (This  year  the  men  did  not  n-mve 
them.) 
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^liii  are  given  $13.00  a  day  for  fui«]  vshlle  the  woulku  aiv  paun  $.".00  a  tlay. 
Mui  Lave  a  much  hUzw  bml^ut  tu  aclieOule  uat  uf  tu\Mi  nieiH^^.  Mun  iiavu  their. 
rta\  luiiil  ti>  Xatiuiial.,  U  tlit\v  place  in  the  tup  3  at  Bi^  I'ta  Ciiampioiibhips.  This 
.Mar  «ine  truXW  bwiuuar  plactU  >fcuiid  and  uauuier  oin*  placed  *iMh;  both  had 
their  A  ay  paid  tu  l»uu^  JJtMtli.  (.'ah:\  for  the  NatiuuaU.  ima  uuman  wun  an  event 
at  Ten  and  i.latt-d  ^^n  uud  ht  aai»thcf.  a  tliffurent  \\taii.*n  placed  7th.  Tlie 
Wuiaui  \M«re  unly  an«>ttttl  f  ^«>d  and  h«.ttl  /uiid.s  wiiich  \\fi'e  aot.enongh  lor  all 
thu>t  wIm  ijualUItd  .N«>  three  wunan  .stayed  huiat'  anil  tia*  utie  woman  and  the 
cua*h  raided  the  iniihey  tu  niaKo  ap  tiie  $'50.0U  difierfuie.  Men  tly  jneetb  in 
MKaliran  uhfle  t!ie  \\t>nun  d  *  nut  go  at  all-f*ecau>u     a  limited  budget.  , 

\      *      '  FI.N.VXCUL  .\ID 

M  a  an*  givtn  athletic  >chuhir.Nhij>s.  wliile  wuaien  >tadeatb  liave  none.  Tliose 
meu  o:i  t*_aderi>  are  alst>  giNtU  ticketA  to  i<pur{.>  e\ents,  WMmea  receive  none,  - 

OTIIEIl  AWAUDS 

<?.i:>randin5  nun  athletes  are  giu-a  h  Ui  r  jaekrt-s.  ehu^^  ria^?>.  etc.  Women  are 
giun  Uhrhlm  like  thN  lueaiU'f.s  of  thi^  yeai*^  team  ha\e  each  paid  (only  thuhe 
w  h  .  *  uuld  alVord  tu  iU  so ;  10  girls)  $20.00 1«  laive  a  team  jacket. 

C0.\CnES  SAT-AUy 

JV  :xmV<  cunth  U  paid  eftn,>idt  rahly  murv  ih.in  the  woaienV  Ivacii.  t  Who  dues 
not  make  even  a  minimum  wage.)  • 

,  > 

T>  nVn  are  glvm  $h1.00  to  run  a  nuH  while  the  wonien  are  given  $30.00  to 
pay  f"r  the  .saaie  dath'^.  The  lut  a'.^  ufiieials  are  i»iven  a  parking  space  un  eampus 
while  this>ame  privilege  is  not  awarded  tu  women:s  ofllclals. 

4 

DjFftRENiES  BeTTWELN  TJIE  MhN*6  A^D  WiiMKN'b  I.NDOOU  TnACK  TKAM  .\T  THE 

U  OF  M  *> 

FACmxiES 

Men  have  the  ex.  lu^iu*  u>e  uf  the  tield  }iua>v  tratk  adjaei^it  tu  Cooke  Hall  dnr- 
in;:  2 .2(M  .30  pm.  o  day  >  a  uet  k.  The  v\tani a  ha\o  ni«  e.xila.sively    hedaUxI  track 
tin4t»  but  the  nicn'.N  (oach.  ha.^  coaseated  to  letting  the  wuiaeiV;*  track  teani  use 
,the  track  between  2 :30  and  4 :30  pni  same  as  the  men. 

UMFOUMS 

Mm  are  Klvon  the  i.-t^  t*f  .swi  at.suILN.  M>ck>.  shoes  t->hirt^„and  .shurts  fur  prac- 
ti«'«-  n.  y  ;iro  given  a  >pecial  raher^ity  wana-up  fur  meet.s.  All  of  tliese  articles 

if  ckthin^'  are  t«*  b*-  retaravd.  Wuaii-a  [.lU^t  furnhsh  their  own  ^weatsait.s  socks, 
shoes  autl  sburts  and  >hirt>  ftir  pra«  tict*.  They  are  given  a  ^^peeial  ai.iiurm 

(shiTt^.  ^hirt  and  warm  np>  f*.r  ineet^.  Thi-  oiiiforat  n^u^t  lie  retnrned.  They  can  , 
check  out  rraek  tfhtH>  fur  coati»etUiuit  only.  Tiie>e  can  lie  wurn  only  for  meeti?,  J 
nut  for  praetiee.  * 

EQl'll'MBNT 

The  raenV  intomdb'glate  team  own*4  1  ja\<  lin,  2  irthMir  and  2  «intdnor  shots 
4  <!  X.  u<  find  5  sttip  aatehes.  The  wuni<;n  t*wn  ni»ni*  t«f  their  own  equipment. 
Tlay  hav«»  u*  eheck  it  oat  fnaa  tho  Dept.  at  Phy.sital  Ed.  It  can  be  cheeked  out 
f'T  naiitt'd  time  perimlx.  X.)  uuraiAht  cl»i'tkMat>  i-Mept  un  weekend^  The  women 
had  prat  tiM*  at  Couke  and  the  etiaipnu  at  elteckuut  wa^  at  Nurris. 

TUAVFn  BENKFITS 

Mm  h  ivo  a  larg<»  enuwgh  budget  to  6»  buhdH  .ait  uf  t-nva  aKot>.  Wtimeu  have 
a  wry  UndTed  budjrtt  whUh  du..s  nui  ]*n*.ll.  f..i  nmi.\  m«et;>  either  home  or 
uut  «»f  t  Avn. 


So 

KIN  VN<  lAI.  All) 

Athletic  M'holarships  are  a\aiUible  to  nu'n  nml  not  to  wunien  atlilotes.  ~ 

OTHER  AWAUDS 

/ 

Men  athletes  are  awarAedJettur  jackets :  \vo»u  «  are  not. 

COACJIINO 

Men  have  a  paid  coaeli  and  two  |mid  partffnic  a;>.M.stant  coaches.  ^Vonien  have 
a  part  time  coach  for  spring  quarter  only.  i 

Appendix  D 

INTERCOILEGIATE  tENNlS  COMPARISON,  1973 


Items  sypolied  by  the  Univcfsity 


  .-^.-.^  Yes_...,.  ...Yes 

.Stiinfis.--,..  -  no--.-.,  

Vi'iftdbrcakeis-  -   WaL-upiackets  and  pants 

InflCf  '         \    ^       -  .«  No'-..  -.-.-.-,1*  ....Shirts  and  shhls  tor  practices  and 


Outer 

NO  ....  ^ 

jamts. 

Shoes  ^-    -          Ho  3 pairs  per  player. 


Facilities: 

'"^"^Vll  -  -     ..  8^lOam,/MF.9-U3.mJh(6hO„„.  3-5^pin.  NjTWThF<W 

V  '1'35:in?MWF.4-6pm:jTh(!0hi)":.3'5p;^.^ 

C0Jc\'s salaries..,....-   ^  -  -  .  .  •  54.000.  . 


^  fiacketi are suDDliedcouftesyolracketmanulacturers (Wilson  and  Oavis). 
I  la  imTim^i^^^^^  JhVasslstant coach  in  the  spi.nr  The  head  coach  mihuon  an  overload  basis. 

^VOMEN•S  GYMNASTIC  TK*\M 

Umf4rms  oM  cquhmcnt       *  ^  " 

1.  Women  had  ti)  hny  their  own  leotards  for  competition  berause  tho^Unlver- 
sity  didn't  have  oMongh  for  a  team.  - 
^    The  men  have  workout  uniforms  prodded  and  cleaned  for  them. 

3.  Men  have  shoes,  haud  guards  and  tapes  provided  for  tliem.  A\  omen  had  a  lot 
'  of  trouble  j:etting  ^ufiiciunt  tai»e.  ihU  year.  Tape  is  essentia!  in  jcymnabtic?  Often 

thev  h  id  to  n*.e  the  lefttneri*  from  trtlter  teauis  and  it  wasn  t  the  right  kind. 

4.  .Men  have  a  lloor  exercise  mat— wcmieii  can  ii.se  only  when  the  men  aren  t 
ivsinj;  ir. 

r>.  Women  need  tape  player  for  routinefi. 
radii  tics 

*  1  Women  dou  t  have  a  permanent  area  to  w.*rk  in.  Tliey  must  .^et up  and  take 
down  nil  tlie  etpiipment  e\ery  day,  \\  hich  takes  at  lea.^t  l-j.  hour  of  practice  time 
Men's  equipment  is  alway.s  set  up  for  use.  \      ,  t  . 

WfHueu  ha\e  n«>  open  workout  tune.  Men  can  v.urUout  ui  tiieir  area  when- 
over  It  i^  a  vailalde  without  classes  and  on  weekends. 

:i  Women  have  iiiNuflieient  training  facilities  for  athletic  Injuries.  One  part 
tinje  women  trainer  for  ail  the  woineirs  teams.  Men  i;et  u^e  of  all  the  tiaiiiinj: 
facilities  at  bierman.  Wbirlpoois,  etc.  and  the  women  are  .^cliednled  aroimd  tlje 
men's  team>?.  -      —  ^  ^   .  _   ^ 

TriimvorUition  ^ 

1,  Women  travel  hy  I  niver.sity  ear.  A  rni\ersity  employee  mu.st  drive  and 
only  two  women  on  the  team  were  emiaoied  by  tho  l*ni\ersit>.  Every  away  meet 
they  had  to  always  drive  then  comi)etc^  • 

l».  There  is  a  •$13/day  mit  of  state  allowance  iKjr  male  competitor.  ^\  e  liud 
day  for  our  re^?ional  meet  In  MLs-Jouri, 
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:J.  "Men  n>  ti>  Uliii,iK'»>unul  IiuUaita,  uU.,  but  wonitm  hail  to  ilri\u  W  SprlngUrltl, 
Missouri — crammed  Into  two  cars, 

RecruHiyig 

1.  Women  have  no  fuiuU  fop  recruiting— mun  feOiul  out  liUuUivdi>  lUter:?,  etc» 
to  local  talent. 

2.  Men  have  two  full  scliolan?liii)s — \Vonion  have  none. 

3.  Men  get  credit  for  conjpellng— I  cretllt  freshnmn^^ear,  1  credit  var&itj. 

'  Publicity — Very  psycholooically  damaging  to  the  team 

I.  Women  not  included  in  "Sports  Shorts". 
'  2.  Xo  advance  publicity  or  results*.* 

3.  Btatd  results  (took  2nd  in  i>tatt')  not  pui4i.siit*d  until  wt*  had  h^t  for  re^iouaU. 
♦I.  Articles  always  smaller  than  men's — no  pictures. 
^     G.  The  women'i>  atliletlc  budget  tor  1973-7-i  was  originally,  set  at  $27,0.V>.  The 
^  wli>nuUon  uf  the  procin;ils  of  a  proft'ssional  atiiletic  con  test  raidud  tht*  budget  t<> 
JuU.OTO.  The  total  budget  for  all  men's  .spt^rts  is  $2,2n3,470,  of  winch  $1,120,370  bs 
ilin^^ttHl  to  football  and  ba6lvfti;all,  and  $S20.00o  is  directed  toward  non-rfvunui: 
•  SpOK{S* 

II.  C^he  men's  atliletic  budget  includt'i>  $40,500  fur  "btuiTj*  slvills."  Thbs  category 
CM\er?i  dio  tutoring  of  atlUetes  tliat  they  will  stay  acaileuiicaily  eligible.  The 
r.\|/emUw^e  for  tliis  i  nrpoi>e  is  greater  than  tht*  total  aniuunt  of  Ihianueii  dl n-cted 
tu  all  wninvjj'b  athlftif  programs  fur  all  purposf.s*  Xo  fXpfmhturub  art*  pro\ided 
for  w'omen's^'idudy  skills"  or  tutoring. 

L  The  aotualsexpenditure«  for  various  c!a;<sincation.s  of  womcn'ij  and  men's 
intiTcollegbite  athletics  for  1072-73  art*  printfd  bflow.  During  this  poriod  ex- 
penditures relating  to  wimien's  atlilftl*;^  Lonstitutt'd  lf;»s  tl»an  l^^,  of  tht*  funds 
directed  to  mjen's  athletic.^?. 

^  UNIVERSITY  OF  MINNESOTA 


Men's  Women's 
>acluil,  actual. 

Expenditures  by  class     ,  1972-73  1972-73 


*               Salaries  and  wates.-.—   5741,  405  55,907,50 

__Team travel  ,                 .  ,  244,764  10,000.00 

Staff  beneMs. .   .  ..  .......  91.621  0 

Student  aid  (Williams  schoUfShips)...   82,090  0 

Student  aid  (other)  .            -  308,566  0  , 

Public ftlalions  jnd fecfuitinz  ..   ...   118,941  0 

Buildings  and  fields  -.  .r  146.262  0 

Other  expenses  (laundry,  team  equipment  and  supplies,  medicai  expenses,  insuranct, 

etc.>.„..,,„  „  475,679  0 


'  Tt)Ul.l...  ,  .1,?.  2,209,328  15,907.50 


.T.  Xu  budgi't  ft^r  administcation  had  U'cn  proMiled  for  women  athletics  through 
1972-73,  Currently,  there  is  a  two-thirds-timt*  SL*cretary  as>lgnL»d  to  the  women's 
athletic  program.  This  lack  of  adminl.strati\e  rtvsourtfs  se\frely  aflrt*ct.*>  courtli- 
natbiU  and  planning.  Ti^t*  iimiin  athlftic  department  has  a  jmid  adndnistrati\e 
staflf. 

c 

Polily  o:?  I.ntehcoixloi.vte  Ainimcs  as  AppRo\fn)  by  the  1.'m\f.rsity  Se.nate^ 

o.v  Dkcember  10, 1050 

"Liing  i'Xperifncf  at  ihv  I  nivvrslty  of  Minnei>ota  ha«  autply  lK'mon^trated  that 
intirtoIUgiato  athiftlc^  are  a  thallenging  and  \aiuablL*  part  of  the  total  enter- 
'    pri**e  of  the  Lni\frsity.  Through  tht*  >L*ars  intL*rLoik*giutc  athletics  have  pro>idfd 
thoiisands  uf  ^oung  men  oi»portunitiL*s  to  develop  their  phjslenl  skills*  to  experi- 
t^ice  the  values  of  dedication  to  a  purpose,  of  perserverance  and  of  tcftim  eft'ort 
^  tor  tjie  attainment  of  a  conunun  goal.  Tarticlpation  In  intercollegiate  atjdeLiL.«> 

has  enrielied  the  eilucatitmal  rxperience  and  the  later  lives. of  these  men. 
In  a  larger  sphere.  Interu^j^'^giate  athletics- have  served  as  a  focal  iKiint  and 
,  dt'.sirai>Ie  bond  uf  cummun  Interest  among  students,  facidty,  alumni,  and. friends 

'  of  the  University,  and  the  citlzon-constituency  of  the  institution. 

.  _  „  Deeply-4"i/nsclous  of  these  tangible  Aalues^  the^  University  ^\iU  continue  its 
policy  of  whole-hearted  .support  of  a  program  of  Intercollegiate  athleties,  wliich, 
through  excellence  in  all  pha.ses,  will  maintain  the  high  standards  whieh  ^Minne- 
sota  (earns  have  reached  in  the  past ' 
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The  Unlversltv  weicoinea  opportunities  for  cooperation  with  other  oducationai 
institutions  and'high  schools  in  the  development  of  sound  programs  of  sports  for 
the  XDunk  P^ple  of  this  state.   ^  •      ...  i 

iSgrate  th6  role  of  intercolieginte  athletics  with  other  fcUvitics  and  n  r- 
posca  of  the  University  and  of  its  student -body,  the  University  desires  to 
a  strong  and  successful  Drogrnin  of  intercoliegiate  athletics  in  accord  witii  these 

''I"  QuaHfled  students  are  encouraged  to'  particip^itc  In  the  program  of  Intei- 

To  proSfthe'  collegiate  character  of  athletic  activities,  participation  In  In- 
tercoiiogiaie  atlUetlcs  is  restricted  toroguiarly  enrolled,  hona-fidc  stm Icnts  who 
meet  the  prescribed  standards  6f  aihnisslon  to  and  continuation  in  cstal.iisl.cd  cur- 
ricula and  who  are  pursuing  a- regular  academic  program  of  study.  In  keeping 
with  this  concept,,  the  academic  work  of  the  student  takes  precedence  over  ath- 

*°3*\VUldiUhe  framework  of  their  academic  bbiigations  and  over-all  educational 
objectives  as  bona-dde  Students,  our  s^ddentiithletes  will  he  given  every  oppor- 
tunity to  develop  their  athletic  aptitudes  and.skilis  and  tUeir  good  stwrtsmanship 
in  competitioH.  under  the  guidance  of  a  competent  stalt  in  the  Dept.  of  Physical 
Education  and  Athletics  for  Men,  and  Uirough  maintenance  and  improvement  of 
»     its  facilities  * 

4  The  ijniversitv  will  continue  to  provide,  as  athletic  income  and  other  funds 
perinit  ami  as  uu'thoriz(;d  by  the  Big  Ten  Conference,  financial  assistance  for 
the  edueaticm  of  students  who  can  contrlb"iite  to  the  success  of , our  teams  and  at 
the  same  time  meet  the  prescribed  scholastic  standards. 

n  Minnesota  teams  have  always  been  truly  representative  of  tho^tudeut  body, 
'  the  University  and  the  State  of  Minnesota,  ^Vhlie  the  University  welcomes  ali 
oualifie<i  students  who  wi>h  to  avhil  themselves  of  the  educjitionai  opportunities 
•offered  by  Minnesota,  It  is  its  l>ollcy  to  seek  the  enrollment  of  student-u^hiotes  pri- 
marily from  those  areas  which  supply  the  majority  of  the  student  body. 

6  In  scheduling  intercollegiate  conlpetition,  the  University  is  interested  in  a 
reasonable  number  of  in-season  contests,  primarily  with  meinhdrs  of  tho  Big  len 
Conference  and  other  asi,ocl^ti'ons  to  wliich  it  belongs,  or  which  adhere  to  similar 
standards  of  athletic  conduct  aiid.poiicy.  «    «  «     ,  ^         ^    .   ,  ^v«.. 

7  T4ie  Universitv  reaffirms  adherence  to  the  principle  of  faculty  control  over 
intJrcoHegiate  athletic  policy;  it  vrifl  continue. to  work,  within  the  Big  Ten 
Conference  and  the  National  Collegiate  Athletic  Association,  for  th(?  development 
of  sound  rules  for  conduct  of  atlrietfc?  which  confonus  to  the  dignity  and  ml,s- 
sion  of  a  university,  with  th6  tequirement  that  its  athietic  staff  and  its  students 
will  adhere  strietiv  to  boUi  the  letter  and  the  spirit  of  these  rules  to  the  end 
,that  Minnesota  athletics  may  exemplify"  the  integrity  of  the  University  and 
deserve  tlie  eohfidence  and  whole-hearfed  support  jof  ail  concerned. 

Twin  Cities  Stude:7t  Assembly  as  the  Stupent  Gdvernme^ntal  Body  of  the 
Twin  Cities  Campus  op  the  US-ivtrsity  oe  Minnesota,  and  on  Behalf  of 
ALL  Students  Upon,  the  T^vI^i  Cities  Gamp'us  of  the  University  op  Minne- 
sota, COMPLAINANT 

UNivnnsiTY  ov  Mlnn^l^ota  Board  of  Regents:  Elmer' I..  Andersf^n,' Chairman, 
Kufd  a  Cina,  Katiiryk  Vander  Kooi»  I)Avib  Utz,  Laubis  Kreink,  wenda 
Moorf:  T;.  .7.  I.EE,  I.ESTKR  A.  Malkkbs'c^',  George  A.  Raubnhorst,  Nwl  C. 

SlIEKHUHNE,  l.OANNE         TlIRA.NE,  Joil.V  A  yNO\%  KEGKNT?,  AND  UNIVERSITY 

OP  Minnesota  President  .Malcolm  Mods;  Vice  President  for  Finance, 
Pr  A.NNiNo  AND  Operations  James  K.  BRiNjiERHopp:  Vice  President  for  Stu- 
dent Affairs  Paul  II/'Cashman  ; .  Vice  President  for  Administration 
Stanley  B.  Kegler;  Acting  Vice  Pri^isident  for  Acadbvic  Administration 
Harold  Chase;  Vice  President  for  State  and  Federal' RKi!.moN8  Stanley  J. 
Wenberg;  and  AriiLETrc  Director  Paul  Giel,  respondents  ^ 

*  * 
,1.  jurisdiction  ^ 

A,  The  action  herein  w  hrbufjhi  under    ,         .  - 
1  Title  IX  of  the  Education  Amendments  of  1072,  P.L  02-318,  02nd  Cong.,  S. 

05:5,  June  23,  1072,  prohibiting  discrimination  on  tlie  basis  of  sex  lit  ail  federally- 
.  assisted  educaUon  programs/  .«^r«r, 
^    2.  The  Civil  Bights  Act  of  1062  as  amended,  42  U.S.C.  2000.  - 

Er|c.  •  i       Do  '  . 


•as  ti  prolinutivo  Im.^U  of  ^Um  Hihui.Uion  ua  (MuIht        MH^s,  with  a'dditioiml 
siiiifiidimnts  (U'toUr  1-5.  lDf>7  .lUil  •Vjuu-.t  \  lUUi)  iirohihiUiig  di^criiuiiiiuioii  in 
cmploymeut,  Iiiriiig.  .sai.nio.s  Qh.  on  the  tM^>i5>  uC  aax  iiiid/ur  unicr  prohibited' 
rrifcna  in  jcovernmout  wnplv^uiient  and  b.\    j^ovornnient  contractors  and' 
Mih-coiitr?icr(»rs.  ^ 
"  The  Kil'tlj  AniontlnuMit  io  tht-  l'i»itcd  SlaU-.s  Con.stwution  Knjrraiitoeini:  dui? 

proccsi^of  the  la\vj>.         *   -    '  '  / 

Thi.  Fngrfcmth  An.omjmC'iit  lo  rht'  L'uitcd  States  Coii^titution-unarantccinsr 
due  procciss  and  Hiuul  profpliDii  ol"  the  jau-jj. 

.  «  J:.'  r.S.(\  proridin^ lnlij^t:alj  perM»ns  under  color  .  .  .  custoni.  or  u^a^'o 
ot  any  shito  or  UTrUur,\  .  .  .  w  h.r  dcpi;i\o  another  of  cnil  ngUta  shnU  be  liable 
lo  tlio  party  injnrcd/'  •  . 

-n  Kmorcenient  Kcbp^nMbiJUj  .  The  OnUv  of  Ci\i|  I{i-htj>  of  the  Department 
of  riealfh,  iMlucation  and  Welfare  ha*  enforcement  rc^ponsilahtv  relative  to 
the  above.        '»     •  »  ^ 

A.  Complainant  ,  * 

TJie  Twin  Cities  Student  AsM^nbly  *brin?:s  tlie  cojnplaiat  Jiexcin  on  it.s  own 
,behaU  as  tl>e  student  ^'o\ennuent.iI  bod.yof  the  Twin  Cities  Campus  of  the 
I  niver^ity  of  Minnesota  and  on  Uv\h\U  of  all'stUiU'iits  upon  said  campus.  The 
^    I  win  <  \tv^^  Studenr  As>cnddy  Constitute.s  tlie  representative  student  govern- 
iiient  for  tlie^Twin  Cities  Campus  rtf  the  University,  of  Minnesota.  Said  Twin 
^     <  itles.Jiimienr  Asvenibly  serv(»s  as  the  pnenuuental  arm  of  the  student  body  as 
well  as  tn(»  student  menjtfiersliip  upon  the.Univor.Mty  Senate  and  lias  .succeeded 
to  fhose  funeUons  previously  ^enga^ed  in  on  behalf  of  the  student  bwiv  bv  tiie 
,   Minn*-sota  .Student  A-ssociation.  The  Twin  Cities  Student  Asseniblv  is  recognized 
by  the  luiverslty  of  Miunvsota  lioard  of  Hcgents  as  the  student  governnion'tal 
body.  .  .  ' 

Katliy  ftelly  is  a  fornn^r  student  btxl>  President  of  the  Twin  Cities  Campus 
of  (lie  rniversity  of  Minnesota  n're.si  ient^^f  the  Minnesota  Student  Association  ' 
1?;<:^7J).  She  is  a  woiuan  student  at  the  T'niversity  of  MiAne.sola  and  is  per-  ^ 
sonnlly  adversely  affected  by  the  discriminatory  practices  on  the  basis  ot  .sex 
by  the.  University  of  Minuesot.i  relative  to  athletics. 

The  current  full  time  student  cinoMnient  at  the  Universit\  of  Miimesota  is 
Jipprojwifnately  40.000.  each  of  whtan  is  a  inend^er  of  the  student  governnienta'l 
svstem  of  the  t'niversify  of  Miimesota  by^irhn;  of  fee-payiiig  Htatus.  AVomen 
constitute  12..Ti%  of  the  undergn.(nmte  student  tjody.  (Sec  Appendix  A  for 
Mireakflown  of  enrollment,)  / 

.Uesi)Omlenfs  are  the  Cnifersity  of  .Minnesota  as  an  institution  and  each  of 
Mtet  regents  therei*f  named  in  their  individual  cai^juritics.  San^  regents  under 
authority  spocilled  b.\  the  Constitution  of  the^State  of  Miime.sota  colistitute  the 
governing  body  of  the  I'niver.sity  Minnesota  and  are  ultimately  responsible 
for  the  di^criu)Ina{ory  practices  and. omissions  set.  forth  herein.  Tllfe  Universktv 
nf  Mi!iiie;^:ot;i  as  a  i>ublic  ia.s.titution  of  higher  educatiuji  is  .spocilicallv  included 
in  anfl  not  ex<.mi)t  from  file  oi^Tation  of  the  authority  cited*  in  Section  I  atmve 
Additional  re^prmdents  are  the  iTCMdent  and  Vice  Presidents  and  the  athletic 
director  of  the  Cnive/sity  of  Minnesota. 

^1  .  J^'^T'njK.V.S  OF  DLSCmMUXAT-IOX 

A  larg(:  scale  pattern  of  invidious  discrimination  exists  against  women  •stu- 
dents at  the  Lniversity  of  Minnesota  thruughwut  the  T.niversitv's  various  ath- 
letie  prr»grains.  Such  discrimination  i^ernieates  the  allotments  of' funding  eqnii»- 
^     nient/fariiiti(^s,  space,  time,  recruitment,  sgholarshii>s,  niiancial  aid,  and  .staff 
.    for  tins  respective  male  and  female  athletic  prograin.s. 

This  pattern  of  sex/discriminatlon  existing  in  athletics  is  v/rt  of  aM  overall 
•  pnucrn  of  dis'ci;iminntion  against  wonien  a^  rhe'L:ni\ersitv  of  Afynnesota  Kxam- 
Ides  of  ihU  overall  p;t1ttM'n  of  discrimination  can  be  found  in  the  composition 
of  the  fyrulty.  salaries  ainl  prom4)Ii*»nal  liinjlation  of  women  facultv  meinbers,  . 
and  the  comimsttlon  Uiul  salaries  within  the  Universitv  of  Minnesota  Civil 
Service*.      •  .  '  *  *  i 

Arcording  t/*  a  recent  study^  women  made  up  only  .'.."%*of  the  facultv  teaching 
co-ednca t if )nal Masses  wrthin  the  (\>llege  of  Lil»eral  Art.s,  the  onlv 'college  in  ^ 
wiiieh  women  tire  represcntcyl  to  an.v;  great  extent  other  tluiu  In*  traditional  , 
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'  vvtmioii'.H  ik-UtV,  i.i.r  Sm^iiiti,  lUtim-  i^|'liwInu^.  I'Li.^  was  Ii'Sa  tUiui  uiu'-tiilnl 
a      tlu«.ii«iti<«u«il  l/iTt^iaa^f  1.1  Ui*ii4ii4  I'ariiiir^  rji.I).'^  lit  tJic  ^ttrlou-^  dUcipIiiu-b  ui 
tlu»  OolU»i;e  v(  lAht^nil  Art:<  from  llMK)  to  li)70. 
A\ailalik\  ^t.itl.stiti,  hhuu  tJ».it  cu  the  .Ufiaui*,  tlio  T*ja\ tfiiitA  of  Miniu-x^ta 

Fatultj'  aiiltuiatUKiits  tor  U^U'Iki*  lliTJ  tJir»>u^ii  *M,ti   IiiT3  a.s  Il^fed  on  tliu 
UeK<?Hts'  (lockets  iiu'jiiuh'd : 

MjUo  ^  .^^^  J)  }n-oft;ssorN,  lo  associate  professors,  {V2  "other" 

apix)iittitiont>'. 

Fpinale   I  proH'-sNor,  1  associate  professor,  o  **o(!ier" 

appoiiitiiiMits.        .  ■ 
Chil  M  ruVi*  t»niph'^\  tH'b.--.—   Zi  piTteiit  ot  iuu\v>  isun  luoru  tlian  -^1,000  per 
*         y  nioathr  o  porcont  of  females  earn  moiv  than 

-X      .  $l,0(K)  per  moatii,  10  i)erce«t  of  femak'.s  earn* 
k^ss  tliaii  .^1()0  per  montli,  2  pere^rtt  of  mah*>5 
earn  k*>s  tlian  $,")00  "per  niontiir^otal  civil 
service  eaiplo.><?es;  GO  percent  femaks  31  per- 
cent mak». 

IV.  SPtU'IFlC  I)1S(  UIMINAIIO.V  AGAINST  ^NoMK.N  I.V  ATHLETICS 

A.  AHiIt  tu  pr.iiiiii'  anil  trannii;^'  fai  tlitieb  U^c  womi'n.at  tiic  Uni\ t*r.>it.v  4jf 
Miiiiii.sifia  arc  iiiaili't^UitU-  in  .sp.icc,  t^iiipmcni  auil  iju.tUt.N.  f.iuUlii'^  a^..il-iljlu 
ti*^  intilk  iiiiMi  ami  \>iAuun  aii  fir^uintl.v  awiiiaMc  to  winnvn  vnl}  (kiriu^  uiion- 
vcnffnt  hours  and  f<ir  .short  periods.  IOxaniph»s:,  ,  / 

k  «I{iennan  Athlctu  Ft^Jd  Uuddin^.  .VUnou^h  iHK'i  of  the  cost  of  the  Hicrnian 
I{4a(dii.»;  i.>  tnu»A  paid  ^^^v  i*.*  .stUih'Jit  lfK»  Mh.>pi(o  tJie  fait  tUat  a  ^(iTlJ.St udt-nL 
f.ilV  Studkf  I'uU  «*hiiv\td  that  Tl'(y  ojl  Uh*  I  ni\ i*i>it.\  btudcnt.s  \\i;Ce  upj*osed  to 
thr  iiiaatlalofji  iVu  foi  tJii^  jHirfio^t  womia,  foj  Uiv  mtj^t  p<irt^ha\e  minimal 
4iM-  ttf  thr  huihku;:  .utd  .>n(  li  i.^  i  onhiivd  to  tJit-  mna.>i^un<  a  (omnloiib 
room,  a  iLjis>ri;iAm  and  a  Moall  hnkur  loom,  IIr-  itn]^  hnket*  iu^aiH(or  uonicn  ii$ 
di'M^nrd  pnmanl>  to  .>iiviii'  outdoor  .ilU^^ics  and  i>  gro^jjl^^  inadequatL'.  liotli 
tia*  ^f4iddin;; >^  .s.iuua.^  arc  rt-MiNCil  f.oi'  mak'b  onI>.'  Men  /ithklc^;  ^ta^'  an<I 
olOt  iahs  ha\u  a  UA*ii  of  ciglit  .scpaiatc  hii^Kci*  roonib  in  thij  JJiemian  liuUdiiit; 
wUiU*  uomen  atlik'tcb  and  btaff  share  one  \ery  bntall  hiCkfir  room. 
.  Z  linker  FacditicA.  The  ntnnhei  of  UilKci*  f.aditics  fur  men  htiukni.s  ,at 
Cooke  Hall  and  tiiO  liicrman  ISttthLn^  tic^tal  3,UTU,  \\hik>  the  total  numher  of 
Ioik.*i*s  for  wouKMi  irt  onl>  o^M.  XJut^,  NNi^i  icn  haNctAd^  XV/o  of  the  loeker 'faeilir 
ta*.s  at  ti*c^e  lotatioiib.  Tiie  uomcn  .SyUn  i  faeditic^>  in  ^cnd'al  arc  coiibi(krahI.v 
smaller  fhan  the  .h>'eker  faeilitios  aVaiiabk*  foV  men.  ♦  c  *s 

15.  Ih'ere  is  uo  hnftmial  as.si.stanuo  pro^iram  to  aid  \\omen  partkipatiajx  in 
lUhhtio  at  the  l.nivci>U\  of  Miiiac.sot.i.  l)uiing  U)TJ-JJ)  the  Williams  Schohu*- 
??hJip  program  i»ro\uU*d  .$^>J.U1>0  to  a.*<.si^>t  niaic  j^artii  lpant^  in  athk*tiv*>.  WilH.un.^  • 
»S*.hi»iari>hip>  \w*re  dircUed  calIumvcJ.v  to  mak';>  in  tJ»c  aniuunt  of  .?9o,000  dnjiing 
lliT.i  71.  No  Wdliam.s  .Si  iiolaiship  ni»>nr>  is  dncectid  to  uonuiii.  Other  stU(h»nt 
atldctii  'ani  to  nit^n  in  lUT-'  T;{  totak'd  :>.'iUS,.*'AiG  ai^d  dnriiJ^'  71  is  c^timatji'd 
a4  .$.'(.V;,(XH>.  iMtnn^  jaither  pcritnl  wi^i'n  imy  fundus  ni  the  ft^rm  of  scholarship 
monies  or  ilnaniial  assistant e  diiectcd  to  fumah'  a{heltie  participants. 

('.  Then*  are  no  fnfl-tinu'  eoarhes  a.>M^'ned  in  NNoni^ii's  a(lik*ties.  All  coaching 
is  done  i)y  ttaihini;'a.ssio<tant.s  aiid  parKtinie  inrti'uetoK^^  paid  on  an  honrI.\  hasi>, 
and  h,\  unpaid  \olmitecrs  fiom  tlie  School  of  l'Ji>xsii.'iil^Kdiication.  The  sporadic 
Loaihiu;;  avaiial>dit.\  together  \\it\k  a  iiigii  turnover  ol^  cf^auJics  makes  a  cohisise 
program  impossihic.  J5>  tompariscm,  in  na'it'.'>  »in>rt.s  tht^re  are  the  cqdivalcnt, 
of :»:{.;{ nilHiim»  coaching  p^>J<^tions'.     '  I      \  . 

I>.  The  i'udiict  for  traijier.s  i.-*  tlispn^ix^rtiimatc, ,  with  y?oa,000  tlirectCMl  to 
traln»-rs  of  mak»  atidctcs 'while  onl.v  $1-00  is  .spti^t  on  t\ainers  a.sslgned  to 
^\onul[^Ks  athletics.  Three  ucll  eqinppnj  training  facilities  arc  avaiJabk'  for  nien, 
•  "  ^.-s-ji     r.^iiii...  1  iM^i.i..  i*^-  ....^J^  I  /onl^n.' 


>  expend  it  arcs  In  tiie  <alcg(>ries  of  (m^u  i^iucnt,  .sup(>Iics,  food  and 
fce.Sj^^inifia'nis  and  tiaud.  In  c'onirasi,  32.'2.01a  i.s  fjUilgeted  for 
T  nien'K  athletics  for  107^{-71.<  |  \  * 

^women's  atltlctu's  (iml  no 


Only  one  small  (raii/ing  facility  is  available  for  nsagje  hy  won 
*  E.  The  amtnnit  of  $1  i;jtM)  is  Imdgeti^l  for  women's  athletics  fo^r  use  in  1073-  ^1 

io\cilng  totat   *'*   *' '  '   •  * 

Iodising,  entrj 
travel  jiloho  for  I 

F.  The^v  is  no  program  of  ai^ivo  ri-cndting  fur  [ 
naincy.  is  alloued  for  siuh  retrnlting.  In  contra.st,  a  rather  extensii;e  recrnit4ng 
program  for  mens  atliletus  e.\l^ts.  Fnrtliur,  there  is  o]d.\  ncgligildc  puhlie  iufor- 
jaation  and  pnhlnit.v  pri>\  ided  hy  tlie  T'iiiNcrsiti  for  \\omens  a thU*tic^  programs 
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while  It  illrect.s  cun.suK^aMr  aUwitiua  to  the  pruvi^Uiis  of  publk  luforniaUun 
and  publicity  relating  to  men's  athfotic  ^jrogranis.  j 

^L>.  Kkija'.  Albu  wo  would  like  to  cover  a  few  of  the  arguuieuts  about 
^\hut]ler  or  not  atlilctic  progrania  are  bupportod  b>  I'udera]  fiujdb.  \Ve 
tiiiuk  tlure  is  Iiigal  pici  eJeiit  Niying  that  altliougli  a  bpLcific  prograiigi 
iiuQ;  not  rccei\e.dirot:'th^  F(Kleral  funds  it  cannot  be  "considered  in 
k^olation  from  otiier  ptogranus  in  a  collego  or  UJii\erbity  wliicli  do. 

Also  congressional  intent,  I.belie\e,  w^as  deurlV  that  athletics  to 
inrludeil  in  title IX.-Xhat  wasbtated  in  theiriglieiOEdueation  Amond- 
nient  of  107-1»   -  '        ,  . 

There  i.s  hl^^again  tlie  precedent  of  title  VT.  Xrnder  title  VI  tlie 
couit.s-Iia%o  eonbi&tcutiv  luled  tliat  athletics  are  an  integral  part  of  a 
gl\en  Iwbtitutiou&  ediicatloual.  piograni.  J\epresentati\e  Chisholm 
made  this  poinr\eiy  well,  that  if  atlil^tic  programs  benedt  indirectly 
from  FtMleral  funds  wliich  are  gi\en  to  a  college  or  univei-sity  for 
.other  programs,  t|iat  frc^'S  \\\}  more  money  that  they  can  ^ive  to 
athletics. 

^fr.  O'ITaua.  Thank  you  very  much  for  your  very^ pertinent  testi- 
mony*./   ,  ^  -  , 

T  noticp  that  \ou  dibC*)Vt'red  after  you  had  been  admitted  to  the 
Uni\erbity  of  Minnosata  tluit  at  the  time  you  were*  admitted  different 
standards  w  ere  used  for  adiuis.->ion  of  men  and  wonten  to  the  university.. 

^^s.  IvKi.ryY.  That  lias  since  Ixien  clianged.  ... 

^[r.  O'ITaka.  Are  you  aware  o£  any  cases  in  \\\w\\  institutions  or 
perliiips  gnuluate  schools,  law  achoolo.  medical  schools  use  different 
standards  today?  /    ,  , 

>rs.  Kklly.  t  am  not  aware  of  any  .specific  instances  although  I  do 
fi'elievc  that  e\en  tliough^tlijere  may  not  bev^officially  stated  quotas  there 
arc  often  unofUcial  quQtas  as  far  asvfemale  enrollment. 
,  This  pertains  ti;  law  aiul  medical  schools  especially  but  I  can*t  think 
of  any  specilic  example^?. 

'  ^tr.  O'IIaiia.  Would  yon  opposed  t'o  the  use  of  diffei-ent  standards 
for  adml.^iou  of  men  and  women  regardless  of  which  uas  the  pre- 
ferred SOX  ?       V   .  * 

.\r?,  IvKr.LY.  Yes.  I  tliink  I  woukl  be  because  the  fact  is  .that  most 
women  who  do  apply  for  piofesi^jonal  or  graduate  schools  are  more 
eiualified  tluui  men  wJio  apply  .-jimply  becaurx  to  make  it  tliere  they 
lia\3  ahva\s  hail  to  be  bet^er.  I  don't  think  V)u  Im\e  to  lower  yotiji* 
.stamlanl  to  acicpt  women  because  usually  their  grades  are  better 
than  the  nien  w]io  apply.  - 

Mr.  O'IIara.  Is  it  your  u^iderstanding  that  tlie  regullitions  as' 
w  i  if  ti  n  wouUI  prohibit  tlie  use  pf^unequal  staiuhirds  e\en  if  tliey  w  ere 
pait.of  an  affn'mutlve  action  piugram  designed  to  overcome  tlie  efi'ects 
of  past  discriuiination? 

>r.s.  Xrr.LY.  The  wa>  T  .-eo  tlic  regulation^  theV  do  allow-  this  sort  of 
po.sltive  ,--teps  to  make  thing.->  more  equitable.  I  agree  with  that. 

A[r.  O'JfAiiA.  As  you  read  it  wouhl  tliey  permit  tlie*  use  of  lower 
standards*  for  instance  for  women? 

Afs.  IvKr.r^v.  I  don't  think  lower  standards,  no. 

^fr.  O'IIaua.  You  would  fa\or  that  as  part  of  an  a(rirmati\e  action 
pi*ogramj  '  -      ,  ' 

^r^.  Ku.tiY.  Tlie  poj^itivc  .step:?  T^^ee  that  are  most  important  are  re- 
cruitment, telling  Women  tlicy  are  able, to  come  to  a  huv  school  or 
medical  school,  * 


:^£r,  OlLvKA.  ])o  you  think  tlie  regulations  and  understanding  of 
them  woukl  be  abbi^ted  if  it  w^rc  dearly  set  forth  that  different  stand- 
ai'ds  are  not  acceptable  based  on  sex,  either  in  general  or  as  part  of  an 
aflivmative  action  program?  *  ^  '    i  i 

>rs.  Kku>y.  I  pei-honally  am  not  in  favor  of  different  standards. 

Mr.  O-IIaiu.  Do  you  think  the  regulations  would  be  clarified  and 
acceptance  of  them  improved  if  that  was  spelled  out? 
'  -  Ms.  Kixhx.  Perhaps:  but  that  once  again  is  a  pers6nal  opmion. 

Mr.  TirCMrsox,  ^Vill  the  gentleman  yield  ?  . 

^tr,  O'IIara.  Tes.  -  u  * 

Mr.  TiioMPSox.  Thank  vou,  because  I  have  to  go  on  for  another 
appointment.  1  simplv  want  to  congratulate  these  two  women  on  their 
tcstimonv  and  to  ^,ay  that  I  find  myself  in  sympathy  and  in  agreement, 
particularly  with  respect  to  the  admissions  standards.      \     ^  * 

I  do  not  think  that  they  havo  to  be  differjcnt  for  men  and  women. 
If  they  are  absolutely  equal  then  the  competition  is  open  and  thbse 
best  qualified  will  and  should  be  admitted. 

^  ifr.  O'ITaua.  I  certainly  agree  with  my  friend  from  New  Jersey  on 
that  I  think  it  might  be  better  if  that  was  spelled  out. 
.  Mr.' TnoMrsox.  l.do  too,*  •        ,  »  ,  . 

Mi\  OTIaka,  1  yield  to,  the  gentleman  from  Jlmne^ota. 

Mr.  OmE.It  isgoodtoseeyou,Ms.-Ivblly.  /,  , 

One  of  the  great  questions  that  came  up  naturally  when  we  were 
^it^reparing  this  legiblatioii,  in  1072,  was  the  pay/the  female  faculty 
""niombei-s  received  and  th^ir  opportunities  for  advancemen:. 

We  lookfe'd  at  the  Civ  il  Kights  Act  which  shpuld  also  prohibit  dis- 
crimination on  the  basis  of  se?.*;  in  fjict  that  is  where  the  real  authority 
comes  from,  .     *       *  i.        -i.*  ' 

The  only  question  that  I  would  have  is  in  the  handlmg  of  sororities 
and  fraternities  in  the  legislation.  We  may  liave  left  one  type  of 
sorority  or  fraternity  or  they  may  have.  The  other  i^art. is  whether  the 
leirislarion  should  touch  athletics  or  not,  .whet^ier  it  was  an  activity 
or  program  financed  by  the  Federal  Government. 

That  is  one  of  the  decisions  that-^we  have  to  make  here'  ni  the  com- 
mittee and  whether  wc  .approve  of  those  regulations  or  not. 

The  question  I  wouKMiave  pertains  to  the  regulations  which  in  their 
prt^h^minarv  fouu  were  goinnr  to  require  equal  treatment  of  the  sexes 
.so  that  von  could  not  dibcriminate  against  anyone  even  in  contact 
bports  as  thev  jKM-init  now.  It  seems  to  me  what  they  have  virtuall.y 
said  is  that  in' many  cases  separate  but  equal  is  acceptable.  • '  - 
,  You  say  that  separate  but  equal  in  a  best  world  would  not  be  ac- 
ceptable-the  way  rimder.stand  it.      '  11 

Ms,  ivKLi^v.  In  the  best  world,  yes.  Jllght  now  I  think  we  have  the^ 
worsb  of  worlds.  Anvthing  better  would  be  acceptabl^e  temporarily. . 

Mr.  Qcnr..  Do  .\oTrfeel  tliat  while  evidently  there  is  the  feeling  n  the 
Civil  nights  Act  that  there  shoujd  be  no  difference  in  individuals  be- 
cause of  race,  the  same  thing  should  be  tnie,  that  there  Should  bq  no 
difference  between  individuals  because  of  their  sex?  Or  would  i/oxi  ac- 
cept that4n  some  instances  there  might  be?  ,  .    ^  'i  • 

iMs.  Kfxly.  When  women  reach  a  certain  age,  I  believe  it  is  12,  their 
muscle  structure, is  such  that  their  physical  capacity,  their  physical 
strength  is  not  as  great  as  men  in  some  cases,  which  is  why  most  \vomen 
are  not  linebackers  I  think. 


92  .     '  •  '  ^ 

T  wuh  unhappy  w  1(1.1  IIiCMlistinctiuii  madejibo^lt  coiiiiiU  spurt^,  e^- 
pey'ially  calling  ba^Lttbull  a  contjict  hpurt  because  basketball  ib  on& 
sport  ^yhore^vo^ncn  truly  excel.  ^  '  ' 

.  .1  think  separate  but  e(|Uiil  football  teanib  would  be  fine.  If  5  on  look 
at  Hie  example  of  wrestling.  I  Joii't  think  people  would  ever  have  to 
'worry  about  a  100  pouiul  .\\onian  >\ro.stling  a250'p(aanl  man  biniply 
because  in  w  rebtling  people  are.  characterized  by  wejght  and  size. 

I  think  a  lot  of  Fhe  bruhaha  is  jiiht  that.  "What  people  are  worried 
about  i^  coed  wrestling, 

ONiior.  AVhat      are  concerned  about  is  that  ecpial  op[)ortu- 
nity  lie  available  to  Avonien,  You  know,  there  arc  opportunities  avail- 
'ablo  to  men  that  are  not  available  to  women. 

•  ^  ;Ms<  IvEfxy.  Wo  don*t  even  know  if  vast  uumbei^s  of  women  would 
like  to  play  football  or  choose  some  other  ^port. 

ifr.  Escir.  "W^ould  it  be  your  feeling  that  we  ought  to  minimiza  the 
impact  of  the  revenue  produced  by  spectator  football  and  you  are  not 
in  any  ^vay  conccnied  about  continuing  on  with  that  r(?veuue  base? 

In,  other  words,  you  would  be  willing  to  say  that  i'f  IIE'W  caine  out 
and  said  wo  have  to  e^iuali/c'footbairit  would, be  301U;.  position, that 
that  would  be  ail  right  to  d-o  iuimediately  irrespective. of  the  revenue 
produced  by  that  as  a  spectator  sport?    '  .  ' 

Jfs,  Kbua.  T  bolioAH)  most  institutions  would  not  have  too  nuich 
trouble  coping  with  that  shnply  beca;ise  re\enue  sports  iu  some  in- 
stances are  no  longer  piuvlucing  that  Uiuch  vc\cnuc.  In  some  cases  they 
arc  ^roing  into  debt.  .         .      •  ,  * 

\SU\  Escir.  What  specific  evidence  do  you  have  of  that  ?  Do  ypu  have 
specific  evidence  of  that?  '  '  .  . 

IMs.  IvKr.r.A^  I  am  sorry,  all  T  can  give  }on  is  the  exan^plc  of  the  Uni- 
versity of  Minjiesota  where  they  A\ere  a  ^iuarter  of  a  milljon  dollars  in 
debt  the  year  before  last.  If  athletics  is  truly  going  to  be  (;onsi(lered  an 
educational  progiam  or  activity  they  should  be  geared  toAvard  the  a\  - 
erage  student  on  camj)us.und  not  toward  the  super  atliletes  although 
I  think  it.  is  very  necessary  to  reward  those  ])eople  and  ix'w  e  them 
'^rholarships,  I  (fncounige  that<  but  too  nuich  emphasis  is  plaCed  .oil 
athletics  as  a  spectator  ^port  rather  thi\n  a  true  athletic  prograjn  or 
activity:    .  . 

.  ifr.  Escir.  Yon  doii^t  Ijolieve  there  are  other  secondary  or  tertiary 
benefits  from  spectator  sports  such  .as  football  in  temis  o"f  the  univer- 
sity community? 
Vou  are  suggesting  those  ai  e  minimized, 

:Nrs.  Kku^v.  Definitely;  but  I  think  the  fiuam-iafsituation  that  the/ 
atldetic  prrtgranis  find  themselves  in  wax  rants  siane  kind  of  decision-/ 
rnri'iCMig  as  10  priorities.  . 

Ms.  ^^oxnoF.  Another  point  to  consider  t()0  is  that  one  whole  sex  is 
being  relegatedoul V  to  the  role  of  spectator.^,  ' 

You  iiave  no  .choice  to  bo  anything  lait  a  .spectator  in  mo.^t  cases  if\ 
you  are  a  woman.  I  think  F  would.'enjoy  spectator  sports  more 
were.wntching  women  play  occasionally  too.     .  "^^^  • 

>fr.  EscH.  Thank  yoiu        *  ' 

INfr.  QuiK,  What  information  do  yon  have  on  indi\iduals  of  both* 
^exes  playing  on  the  i.ame  team<  e\  en  being  on  the  same  tratk  team,  in 
the  npncontnct^spoits?  Do  you  have  an  example  of  institutions  where 
this  exists?      «  .        •         ,  • 
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I^Cs.  IvKLLY.  1  can't  think  of  specific  examples  although  I  have  read 
frequently  of  where  an  outstailding  woman  athlete  will  run  with  a  male 
track  team  or  swim  on  the  male  swim  team  simply  because  the  women  s  ^ 
team  is  so  minimal  she  won't  be  given  the  kind  of  training<ehe  really 
wants  as  an-athlete%o  she  trains  with  the  male  team  because  coaches 

are  available."^    /  ^  \         i    .  i 

In  iliiinpsota  most  coaching  is  done  qn  a  volunteer  basis  by  Avoinen 
from  the  pli^ysical  education  department.  They  oftentimes  are  not  paid 

for  coaching.      '  •  -  *  .  o 

Mr.  QuiETAVould  you  have  access.to  that  informations     *  ^ 

ils.  IvKi.iA'.  Yes. 

^Iv.  QuiK.  Could  vou  provide  it  f oriis  ?  •  .  . 

>rs.  Kelly.  Yes.  ^    .  •  *  - 

QuiK.  I  would  appreciate  it. 
•    [^Is.  Kelly's  information  follows :]  ; 

Susie  Kincadc  is  a  mon's  varsity  (liver  at  VCLA,  EUen  FcWnicnn  ami  Susan 
AUcu  an)  both  swimuicrs  on  the  men's  team  nt  the  riiiverslty  of  Yirgluia,  ana 
.Taulo  Oas  Darticlpatcs  with  men  s  track  at  tJie  University  of  Minnesota. 

^Ir.  O'lLvRA.  The  ^gentlewoman  from  New  York. 

ili^.  CiiisiioLM.  Tliis  moniing  many  of  the  gentlemen,  the  coaches 
who  appeared  as  a  panel/ constantly  said  that  tjiey  do  iiotn-egard 
athletics  as  it  pait  of  the  educational  curriculum.  ^ 

I  would  Hke  to  sav  for  the  tecoi  d  that  discrimmation  m  high  school 
intcrscholastic  athletics  constitutes  discrimination  in  education  witJun  ^ 
the  purview  of  the  statute  providing  that."Xo  pci^son  on  the  basis  of 
sex  shall  be  excludetl,from  participation  in,  or  denied  the  benefits^ of, 
or  be  subjected  to  discrimination  under  any  educational  program. 

But  what  I  would  like  to  ask  both  of  ymi  is,  What  do  you  tlunfc  of 
the  proposed  elimination  of  the  individual  complaints?. 

How  do  you  think^'that  will  affect  women?  Because  I  know  that  I 
have  received  hundreds  of  complaints  from  womeji  thix)ughout  this 
■  Nation,  particularlv  with  reference  to  the  eduwitional  institutions 
where  they  have  not  had  an  opportunity  to  rise  vithin  the  system. 

WJi'at  dp  you  think  will  happen  if  this  individual  pmplamt  proce- 
dure is  dropped?  ^  V  *i  .1        i'  ^ 
'  Ms.  Kelly.  We  feel  strongly  about  that.  We  feol  the  only  way  a^ 
pattern  of  discrimination 'can  be  perceived  is  thi'ough  m^'idual 

complaints.  ^         .     •         .        *i     «  -i     a  i 

Df  coui-se  I  think  >ou  are  denying  an  individual  tlie  right  tomake 
a  cpmplaint:  I  feel  very  strongly  about  that.  I  tliink  most  cominaints 
that  would  be  filed  would  not  be  class-action  complaints  but  would  be 
by  individuals.  .  '"r^         n  • 

I  think  that  it  would  be  very  difficult  to  find  a  patte^  of  widespread 
discrimination  unless  you  go  first  to  individual  complaints. 

I  think  that  is  a  real  fallacy  on  IIEW's  part  that  indiviyuaLcom- 
plaints  ai:e  Somehow  not  impoi-tant.         *  ' 

Jilrs.  CnisnoL:^r..Do  you  think  that  would  mean  students  ^^;llo  are 
fithletically  Inclined  would  be  able  to  get  a  fair  deal  under  the  current 
pi-oposals  as  outlined  here  in  the  register?    •      '  ,    "  • 

How  do  you  feel  al)Out  that?-  Y 

JIs.  Kkkly.  Are  you  refenring  to  the  enforcement  guidelines? 
*  ^ts.  VoVnoF.  Or  the  program  regidati9iis? 
ilrs.  CnisiroLM.  Tlie  program  regulations.    *  ^ 
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7  ^Is.  VoxiTOF.  I*guei:s  ill  sumo  tiporls  a  woman  would  not  be  able  to 
got  a  fair  deal  under  tJ>e  guidelines,  especially  women's, basketball- 
except  under  the  provision  that  a  sohoutnuibt  inovjde  equal  opportu- 
'  niti.os  according  to  the  interests  and  abilities  of  both  sexes. 

Tlrcrc^  may  bo* some  reconi-so  there.  Wo  Xcel  in  many  spoils  there 
will  1)0  recourse  under  tho  guiddjincs.^  , 

;^^l■s.  Cin.^iiOL:jr/Iliank  y  oii^i^j-lifuch. 

I  have  no  f  uithci-^questionsT  ^ 
^  Mr.  O'lLviu.  With  respect  to  that,  before  I  yield  to  the  gentleman 
from  Alabama,  and  I  wiil  \erv  briefly,  with  respe^^t  to  that  particular 
question,  as  yoii  know  feai:s  Jiavo^been  expi^i^ed  not  by  male  chau- 
vinists  'biit.soijio  women  coaches  that  institutions  of  higher  education 
might  bo  able  to  comply  with  these  athletic  gjuidelines  by  establisliing 
a  single  team  in  e^ich  sport  in  which  tlieV  in'e\  iously  had  separate  men  s 
aitd  women's  teams  and  eircctivcly  excluding  from  participation 'most 
of  the  women  who  now  participate,  because  in  many  of  those  sports 
men  have  advantage  becaus*^  of  their  greater  size  and  muscular 
straigth,  and  that  miglit  end  up  hurting  won)en  s  participation. 

I  would  like  to  ask  you  if  you  interpret  the  guidelines  to  permit 
that  sort  of  thing.  In  other  wonl^;.  ouuld  an  institution  that  has  formerly 
had  men  and  women  swimininrr,  golf  and  tennis  teams,  for  example, . 
combine  tho  teams  in  each  sport  and  thereby  comply  with  the 
regulation?  .  > 

Afs.  Kelly.  I  am  inrjined  to  doubt  that  most  institutions  would  do 
that  in  trying  to  coipply  with  title  IX.  To  me  it  would  be  tho  best 
of  both  Avorlcls.if  individual  students  liad  a  choice  to  be  on  a  coed 
team  or  one-sox  team.  It  is  up  to  tho  institutioji  to  undeKako  to  deter- 
mine what  the  students  want. 

Mr.  OTT.MU.  Some  might  say,  well,  wo  can\  have  it  both  wars.  Wo 
ou^jht  to  have  one  or  the  otlier.  You  would  not  want  t^>  venture  an 
opmion  whether  that  would  bo  porni\tted  under  tho  guidelines. 

,]Ms.  VoxnoF.  I  tiiinlc  that  would  bo  the  case  of  not  complying  with' 
tlie  spirit  of  thelaw  in  gencral  and  also  tho  specific  part  about  provid- 
ing equal  opi>ortunities  for  botk  sexes  according  to  their  interest  and 
ability.  ^ 

Mr.  OlLua.  Gene  Thorpe,  athletic  director  at  Southern  Illinois^ 
University,  Avliom  vou  quote  in  hero  is  quoted  as  expji*e3sing  a  good 
deal  of  concern  on  that  very  ground.  / 

TJio  gentleman  from.*AraGama. 

'Mr.  BrciiAXAX.  As  I  'undei^staiul  it  oiTicially  this  is  a  joint  hearing 
of  several  subconnnittees,  is  that  not  the  case? 

Mr.  OTI.vra.  No;  this  is  a  heanng  of  the  Subcommittee  on  Post- 
serondaiy  Education  to  wXuCa  the  chaiiiuan  has  issued  imitations 
to  members  of  other  subcommittees. 

Afr.  Brcif.vx.vx'.  This  is  for  clarification.  In  any  case  I  have  been 
in  tho  w;orId  a  few  yeai'S  but  I  don't  understand  very  nuich  about  it. 
I  have  been  on  this  committee  even  less  longer  ami  I  nndei'stand  c\en 
less  about  it  but  I  am  the  ranking  fcpresentati\e  on  the  Equal  Oppor- 
tunities Siibcommittoe.  *  ■  .  ^ 
^  One  thinfj  I  do  uiulei-stand  alreaih  is  that  the  situation^which  you 
have  described  dois  exisfas  discriinination  in  einploynk  ut  anci  in 
education  to  a  shocking  and  diiJtiirbiiig  degree  and  that  it  is  going  to 
take  really  pretty  strong  medicine  to  ever  get  tlic  situation  straight. 
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Surely  it  must  be  an  aniiclii-oiusm  in  light  of  the  fact  that  hioro  than 
half  of  the  population  is  composed  o£  women  and  40  percent  of  the 
'  work  force  and  lU  average  situation  in  this  country  is  two.  working 
parent  families  and  there  are  many  women  the  h^iids  of  houscliolds 
with  children  to  feed  and  clothe  and  with  ability  that  can  beuelit 
*tlic  society.  t  " '  * 

Since  we  are  in  a  qnonuu  call  I  jvunt  to  let  you  know  that  I  am 
pci'sonally  vo<;y  sympathetic  to  your  approach  to  this  problem.  W  e 
may  have  a  special  problemiii  terms  of  athletics.  If  so,  it  is  niy  pro- 
foiaid  hope  that  the  committee  won't  take  the  position  which  wouic}/  ^ 
interpret  AWay  title  IX,  Mr.  Chairman,  but  that  we  may  make  some  ^ 
specific  legislative  cliaujjes.  ,     ^  iwn«irT9-^ 

If  title  IX  docs  not  apply  to  athletics  then  why  should  title  VI?  . 
Should  you  say  you  don't  have  to  have  blacks  on  yodr  football  team 
or  your  bisketball  team  because  they  are.  not  specifically  federally 

If^yoii  do  take  that  position  you  will  have  a^mucli  worse  basketball 
team  at  the  Univei'sity  of  Alabama,  for  example. 

1  would  hope  we  would  go  into  specific  laAguagcf  changes  il  we  make 
thatkiiKrofcxceptionforcollegcathletics.  * 

Butvou  have  indicated  uveu  if  it  cost  money  yo^i  still  wouid  proceed. 
The  coaches  indicate  tliHt  if  title  IX  should  apply  the  financial  in- 
terest would  hurt  wQinen's  athletics  us  well  as  men. 

Do  you  have  any  response  to  that?  _ 

^rs.'KKrxY.  Most  schools  have  not  been  giving  very  inucrrMnOney 
*    »  at  all  to  womeifs  athletics.  The  figure  is  2  percent  of  the  total  for 
women.  1  don't  think  you  could  hurt  it  any  more  than  that  rea  ly. 

Two  percent  to  me  is  .next  to  nothing.  Most  women  hold  bake  sales, 
x^andy  salc^,^tlJey  sell  T-shirts,  they  do  all  kinds  of  things  to  niisc 
their  own  revenue  beduise  they  are  notbcing  given  any,  ^  ^  ,    ,  ^ 

Kiglit  now  it  is  so  bad  that  I  don't  think  they  would  be  hurt  any  ^ 
woi*so 

J^fs.' Voxnor.  Another  imnt  is  that  I  don't  know  how  many  schools 
there  are  that  make  so.  mucU  revenue  on  their  teams  thht  they  can 
support  a  whole  athletjc  program.  ,   xn-i    ^     t  \ 

L  don" t  think  that  applies  to  a  lot  of  schools.  I  think  a  lot  of  ^hools, 
very  many  schools  support  their  whole  aUiletic  budget  tlirougli  student  • 

fees       '     t  •  * 

I  would  sayi  most  schools  support  some  .i)art  of  their  athletic  pro- 
m-ams  through  student  fees.  If  women  are..payiiig  those  fees  on  air* 
equal  basis  with  men  then  thoy  shouUllbe  provided  with  an  equal 
opportunity  to  participate.  '  z^,  .         v\v  -ii-'ii 

.  Aff:  BuciiANAX.  One  more  thing,  m  Chairman,  and  I  will  yield. 
.    TKo  Chaii,  if  I  understood  correctly,  said  at  the  outset  of  our  hear- 

V  \\\^  toflav  that  we  had  three  ba§:c  altecm^tives  we  can  tiike.  Wo  could 
say  to  HEW  "your  guidelines  are  OK.^'l^^e  could  say  j'lou  have  good 
^    boyond  th(^  law:'  and  knock' down  the  guidelines  or  lye  could  bring 
al>bu,t  a  legislative  changtx  fo  make  some  specific  exclusion  it  we^dbeni 

/Sri:  to  l»e  in.tTie  pubFrn  interest. :  ' .  . 

^  Kow  ohtha  latter  two  alternatives  I  undci-stand  your  testimony  that 
you  would  sin  proceed  with  what  you  have  and  make  it  a  little  tougher. 
'  If  you  had  vour  druthei*s  of  the  latter  alternatives  I  assume  you 
would  have  us.' if  wo  make  any  decision,  make  it  a  specific  change  of 
law  ra'ther  than  for  the  committee  to     in  a  i>osition  of  taking  a  weak 

ERIC  lOu 


96 

u 

or  imiTow  iiitei  pit  tnl'iuii  of  tla  aiiplkatioii  uf  title IX. lb  tluita  correct 
assiiinptioii? 
(      Ms.XixiA'.  Yps. 
^    ^£r.  BucifAXAx.  Thank  you. 
Tluink  voii^^fr.  ChairiniiiL 
in\0'JTAia.  TJiaiikyou  very  much. 

>'o\v  in  conclusion  let  nie  just  explain  for  the  benefit  of  those  \y1io 
are  nioniloring  the  hearing  that  although  juobt  of  the  testimony  today 
has  been  Avilh  respect  to\the  application  of  title  IX  to  the  iiekl  of  ^ 
intcrcoljegiate  athletics,  niV  own  concerns  about  the  title  IX  regulations 
arc  not  centered  in  the  atfdetic  area.  They  go  to  the  requirements  of 
regulations  that  I  thini^nay  go  beyond  tlic  As  one  example  the 
regulations  require  aJ^^nstitutlon^>  t^  up  .^•If  ej^luatiun  programs 
^  I  am  not  sure  that  islluv  lnded  wjthin  the  prohibition  again^^t  disci  im- 
ination  found  in  the  Ui\\\  Tlie  regulations  ixjquii-e  all  institutions  to 
set  up  internal  grievaucc  procedun^. 

I  think  that  is  a  ^Yondcrful  idea.  If  the  Congress  liad  thoijght  of  it. 
T  think  it  would  ha<e  bcpn  a  proper  regulation.  But  I  wonder  if  that 
IS  really  conlained  within  thescope  of  titlelXas  we  wrote  it. 

The  regulations  in  addition  recjuire  all  in.stittitions  to  keep  certain 
/  *spi'cific  kinds  of  recoids  for  certain  periods  of  time.  I  am  not  sure  that 
V  thatis  within'the  scope  of  the  hnv. 

/  My  major  concerns  are  more  in  that  area  than  tlicv'are  in  the 
/  athlet  u*  area  although  I  recognize  jhat  \erv  Siuious  problems  uiX' 
\  posed  hy  (he  athletic  area. 

^  E  gue.ss  iinally.  and  fjirtlier  to  confuse 'tlio  is>ue.  that  iKM'haps  this 
comniittco  might  want  to  take  two  actions  ami  that  is  in  tlie  athletic 
area  perhaps  try  to  legislate  .sontething  that  would  .-ecju  to  make  ^ense 
to  all  concerned  \\m]  wunho  in  otlu'i  .uea  just  simph  disappi-o\e  the 
ivguIatiouH. 

It  may  be  that  we  will  want  to  give  .*^?panite  but  equal  treatment 
to  athletics  and  >ort  of  .Ni»parate  that  out  because  I  think  that  is  milh 
attnicting  all  the  attention  and  ifc^s  »ot  tJie  major  problem. 

Mr.  Jin  irAN'AN.  ^fr.  Chairman,  may  I  add  a  footnote  before  vou 
adjourn  f  'That  pertains  to  the  gentlehuh  s  qm-stjun  about  (he'grie\- 
am  e  procedures  earlier. 

^  Vou  are  aware  tluit  \ou  still  would  lia\e  am-ss  under  title  Vf  t  to 
KKf)('  lifit  thai  would  not  necessarily  cover  students. 
Ms.  Krj.i.v.  Kiirht. 

%\fr.  O'ITaua.  'J'he  <onnni(tee  will  now*  stand  in  adjunnmient. 
AVe  w  ill  Uicet  ag;nn  Friday  morning  at  U  ::)iK 

IWhereujion,  at  12:15  p.m., the  .^ommitt^'i.Adjounied.  to  reconvene 
at  0 :::o  n.nu.  Friday.  Jmu^iio,  VjT:^.] 
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FRIDAY^  JUNE  20,  1875 

SrnciopfirrEK  ox  PiCT.<Kt  (»nd.\uv  J'liu*<\m<iN'  ^ 
(IP  TiiK  Cu^t^nTrEK  ox  Eurtw-ricix  axi>  'IjAnon, 

IVashinr/fon.  /JX\ 
Tlie  .suLcoinnrittci'  iiu»t  at  D.:>o  n.iii..  pursuant  to  rocci^s.  in  room 
2:irf7,ll:ivbnrji  llon.^<»  Onki*  Buihliii^,  IToii.  Jaiiu-.^  G.  O'JIunt  ^^clwlr- 
inaiiof  ffiosnlxviinmittec)  pi'esi(lin«r. 

^fi'iiilHTs  prcMMit:  JRepiv>eiUati\i*.s  O'lfara,  irankins.  Aiulrcws, 
B]ouiiu  ^lottl.  and  Biu'Iiuimii. 

Stair  iiM*nilHM>  |»im*ht ;  Jim  irari^sMiiu  >tair  (liivi  (ui  ;  IVchMcr  JJm-IK 
'  ijuiiM  I :  Klnoi ;i      l>.  *  ^ckIv  ;  ami  Kkliartl  A.  Monms  a>MMaiil  ininontv 

COIlIlM'L  ^  \ 

ifr.  ()'[r\u.\.  The  subfoiumUlee  will  como  ta,oi;dor. 

Toilav  \\v  aio  <.t>utiiiiiiii*^  imr  lii-aiiii*r>  uii  tin*  n'.-^ulutlt^ii  isubiiiUtt'd 
(u  Conpvivs  fur  tiiu  imiilfmontatiun  o[  title  tX  of  the  Jiducatjoii 
AiiKMuiitietitB  of  107J.  uhli  li  fuihidiiSox  d;.*M.riiiriiialIon  hi  education 
pro^ninis  or  af^riviticii  supported  bv  FccUmuL  funds. 

IV*^  I  nu'nli^^ivd  at  fhi»  outset  of 'the  Jksuiu^  .earlier  this  week,  we 
aie^iot  met  to  di.-^u.s^  tlte  Mi.sdoui  of  the  rcfrnlations,  ajthouj^h  X 
Aiifliipate  ue  w  ill  take  some  tastinioux  on  tliLs  Mdij,ect.  Wo  are  met 
III  tie*  jile  uhethei  ui  no*  the  regulations  a*  tlii.\  are  \\rUtou  are  eon^r* 
>*>lent  witli  the  5a\\.  «n  whether  the^\  .should  1*C  ivturned  to  tJio  O'reucy 
ftir  redraft iji*i  until  lhi\  are  *onMbt*M>t  with  the  law  from  wJncli  tliey 
nuL^t  draw  their  authority.  ^  '  . 

It  has  1/ceii  ^ll•^^re^ted  that  tlie  pijlic\  detj^oiu  or  policy  quesHoiii; 
In\(il\ed  heiv  ha\e  .i  Minlxilic  \aliAe  that  .should  lie  ahead  of  the  issue  ' 
lit  teihnieal  eoufoim»t;\  witli  the  law.  "Without  liiiderestiinatiii^?  the' 
polii\  que.*-tiuiii^  In\oUed,  [  would  luue  to  diifuijcive  witliithat  anahsis* 

ThV  tiaumatk  e.xpeilejuv.s  this  liepublit  went  throuirh  during  much 
of  t!je  hi6i  2  \ears  >temnied  direi  th  f mm  the  notion  tliat  there, can  be 
polii-\  ends  wLuli  are  mi  Impoitant  a.s  to  justify  means  which  go 
lK-\ond  the  law.  This  t'quntr\  I  Ijtliexe  lia.>  lianded  dawn  a  ringing 
lie'gati\e  aax>wi  r  to  that  propo»tiun.  and  wliatc.ei*  we  do  in  the  lickf 
of  liiiiuan  rij^hts  ah  In  an\  otiur  Held  we  Ilnl^t  do  la  strict  conformity 
w*ith  tli<rlaw  or  we  will  liuild  an  ediiice  on  tlio  sand. 

Our  fii>t  wjtnei?ii  ioda\  U^a  distlngui^lied  ineiulK-r  of  the  fi»cult\  of 
Mic:JdgaH..State  Fnverslty,  tlie  *i)ix^idcnt  of  Nntiomd  Collegiate 
A  t1  de t  ie ^ A:=v*^ci a  t ion » Job  n  Im I Zii  k. 

^fr.  iSiziik,  wo  would  l>e  very  happy  to  hear  from  you, 
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STATEMENT  OP  JOHN  A.  FUZAK,  PRESIDENT,  NATIONAL  COLLE- 
GIATE-ATHLETIC ASSOCIATION,  ACCOMi&NIED  BY  STANLEY  J. 
MARSHALL.  SECRETARY/TREASURER,  NCAA;  THOMAS  C.  HAN- 
SEN.  ASSISTANT  EXECUTIVE  DIRECTOR,  NCAA;  AND  PHILIP  B. 
BROWN  AND  MICHAEL  SCOTT,  NCAA's  WASHINGTON  COUNSEL 

Mi\  Fi  ZAK,  Mr.  Cliainnan,  hionibei*s  Of  the  subcommittee,  1 
iiH  'ai>pe;iiizj»r  In  behalf  of  the  XCAA  today,  a\\d  accoinpanyin<r 
iriM  .im  next  ti)  nh  ,  the  M^  ivtan -treasurer  of  the  XCAA,  Stanley 
M.ii.-^h.tlK  ^\ho  I>  d'n^^  ttir  of  athletics  at  South  Dakota  State  Univcr- 
^^t\.  On  hL  left  i.^  Thunia.s  Hansen,  assistant  executive  diirctor 
of  tiie  XCAA,  and  on  ui}  light  is  Philip  Brown  and  Michael  Scott, 
fMitneiN  in  the  hn\  linn  i*f  Langford  &  Brown,  who  are  the 
Wa-hinirton  f  ounst^l  for  the  XC^VA. 

We  all  a{jpn^  iate  the  Mibeiiiuniittee s  in\  itatiou  to  appear,  and  your 
willlnjrnejvs  to  IL-Ka  tu  uur  \ieu.s  un  the  guidelines  as  they  relate  to. 


As  HiitK  lutndH'i-  (if  the  >ubt  iinimittee  already  know,  the  XCAA  is 
;i  Miluntan  nunpniilt  a.^>utiati(jn  consisting  of  not  over  700  4-ye(i/ 
iollrijes  and  nuivei>ltle.s  lot  ated  in  all  parti>  of  the  United  Statps. 
7*he  X'T'AA  U  lu  ^(  Jiei4d,dei(*ted  to  the  pron^otion  of  physical  fitness 
aiid  re«n.atIoual  ivpints  pai  tii  i[iatiun  by  studejits  in  its' member  in- 
^tituthm.H.  and  1.-*  [nutk  idaih  *  i*Ui^i  rned  \\  ith  the  maintenance  anil|Op- 

ttii»n  #>f  int^Tt  oIh'jriaii*  programs  for  student-athletes. 

The  intercut  of  tie  XCAA  men'iber  insrifc^itions  in  ITEWs  title  IX 
r*>^ulat;*jn>  piobcdjI\  »ilicad\  wolflinown  to  members  of  this 
-uht'itnumltti^*  ^  ,  ' 

I  Mnder>tafitl  fnin*  t>ur  ^^lun^cl  (hat  the  issue  here  is  a  narrow 
tJiM  v\U«  ther  inCAW  u  guIation.T.  are,  ur  are  not,  consistent  with  the 
pras,  i^^Mu-*  uf  fi^le  IX.  While  in  the  la»t  analysis,  that  s  a  legal  issue — 
titkd  Viu  an  edu^a^ur,  hot  an  attorney— I  ha\e  read  both  title  IX  and 
the  IIKW  re^tdatiun.'N,  and  if  I  may  be  permitted  to  sa}''  so,  I  |ind 
iti*  redibJe  di>paiita->  iu  plain  English — between  what  title  IX 
ai-tii  lily <-ay:^  and  what  HEW  ^ays  title  IXsays. 

Let  me  expundon  that. 

Title  IX  Niv.s  that  no  one  ^hall  di>*  riminate,  oii  the  basis  of  sex,  in 
t^peiatlniT  an\  vdu  athin  pMigiam  oratti\ity  ie(  el\ing  Federal  finan- 
»td  a-M>f.iin« (»,  I  think  >wi''re  all^eleai  that  infereollegiate  athletics 
dnut  fi  ei  i\  e  an \  finant  iul  help  f roih  tlic  Federal  Go\  eminent. 

HEW  In  It-»  ngulatiohi^  expands,  by  jiuthing  more  it  seems  to  me 
than  main  >trength  and  a\\ks\ardneiNS,  the  literal  language. of  title 
IX«  N»  «o\i  r  hot  uhl  v  I  duration  {iroguams  whiclt  xeceIveJLeduraLas-_ 
^iH^ah'» .  but  al^i  thuM  \\]/n\{  benefit  from  that  assistance.  THtis,  so 
tjti'  aitfuut*  nt  ^o»-.,  eolhge  fi>otball  receives  Fedei*al  assistance 
bf»4u-i.  uaM  hidiriH  tlv,  jt  ma}  benefit  from  federally  guaranteed 
stud*  nt  loans nnrehUed  to  athlet-ics. 

(hi  AliAt  4mthorIt\  d»n\s  ITEWjhake  thi^ bootstrap  ar<iument?  Well, 
*»ut  ta\\><i-v  t«dl  IKS  that  JTEW  Keeps  referring  to  ei\  11  ^rights  oases 
^vhnh  infer  rliat  athUti*>  an*  an  integral  part  of  the  educational 
experlfii*!  .  With  that  *o^*lu^ion,  \\e  at  thp  XCAA  hearily  agree,  in 
f4»t,  it  Li.H  In  en  t^iie  of  the  basic  printiphjs  of  the  X'CAA— but  that 
d'M^-h't  mean  to  ik  that^  Congress  InfendJd  title  IX  to  co\er  those 
iutt  I,  ulleiriat*  athhh.^  pi oirnins  ^vhiih,  fm*  example,  are  financed  by 
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When  presrfed  on  the  ibsuu  whutlntv  niulor  title  IX,  discrinnnation 
in  a  particular  pro<rrain  not  reeei\  h\g  assistance  say,  nil-male  football, 
reauires  termination  of  Fe(lei\al  funding  of  a  program  ^vhIcll 
docs  receive  Federal  as^stance,  the  colle^re  medical  school,  for  example, 
HEW  incredibly  refei^  ns  toii  lOGO  r<ioial  discrimination  case  involv- 
ing a  countywide  scliool  system,  m  which  a  .Federal  court  of 
appeals  held  that  dibcriniiiiation  In  one  progr^pi  m  that  school  system 
did  not  permit  IDiiAV  to  terminate  assistance  to  the  system  in  another 
tiat-Mofed  T}rr^ftvurl^  TfEAV  says  in  its  explanation  of  the  title  iA 
reijuiatioils  that  this  ca^e  stands ior  the  j>roposition  that  Federal  funds. 
m?v  boYerminated  -under  title  IX-type  language  if  they,  are  "infected 
bv^'a  discriminatory  eh\lrujini(lut."  ^'o^v  that's  a  rank  distortion  ot 
what  the  court  in  iacfcsaid,  and  I  quote:  - 

Wc  note  fmany  that  t^^puri>ose  of  tha  Title  VI  Outoff  is  Destteffectuatod  by 
separate  consideration  of  the  use  (k  ihteniltHl- use  of  federal  fumls  under  ouch 
«rant  statute.  Jf  the  funds  provided  bj  the  grant  are  f ^l""!"?^"')  ^  ^  ) 
criminatorv  nuinner,  or  if  they  support  a  program  which  is  infected  hj  a  dis- 
erimiuntorv  envirunnumt.  thou  termiuation  of  such  funds  is  Proper,  But  there 
wHl  alHO  be  cases  from  tune  to  tim.e  where  a  iiarticular  program,  within  a  ^Wio, 
within  A  coui»rv,  wiUiin  a  district  even,  within  a  school  (in  .^hort,  wUhin  a 
•political  ountv  or  part  theieui  j.  effectively  insulate<l  from  otherwise  activi- 
tios  (^onfrress  did  not  intend  that  such  a  program  suffer  for  the  sins  of  others. 
HKW  was  denied  the  right  to  condemn  programs  by  association. 

Xow  how.  on  Uic  hasis  of  tJiat  Idnd/TNnronbuixcdnient,  IlEW 
oould  with  inteirrity  rlaun  the  right  to  drrfir  inttoollc^iate  athletics— 
in  all  institutions^  without  re«rnrd  to  i5«avicnl^r  factual,  contexts^ 
into  the  network  of  federal  a.-sis.tanoo  prbgranis.Hs  beyond  me.  U  hat 
HEW  is  tiTing  to  do,  clearly,  is  bootstrap. the  titKIX  refe^ences^to 
separable  "education  programs"  into  a  reference  to  an^du<;ntional 
stitution  as  a  whole.  We  belie\  e  Congress  knows  the  diirereuce  between 
an  education  program  and  an  educational  institution,  litlc  IX  refei^ 
to  the  former— not  to  the  latter— and  a5  far  as  ^ve  are  concerned: 
HEWs  n^gulations'reprefeCiit  a  clear  distortion  of  the  language  of 

the  statute.  "  '   '  '  ^,  ,  ^   ^  i  i    t  i 

ifueh  lias  been  said  about  the  si*-i  al>d  Javiis  amendment  adopted 
in  im^  ^^llich  .savs  that  in  wilting  the  title  TX  regulations  irLAA 
shall  include  with*  rcbpect  tu  intercollc'^iate  athletics,  reasonab  e  pro- 
Visions  considering  the  nature  of  partuular  sports.  Thjs  highly  am- 
bi^nious  statement  is  declared  bv  ITEW  to  be  a  clear  indh^ation  that 
Con'tYchS  intended  that  all  intercollegiate  athletic!?  be  covered  b>- 
titlAx  regidations.  In  fact.  bowe\et\  \\hen  the  Javits  amendment  is 
placed ^aloni^siile  title  IX  itself,  tho  only  reasonable  conclusion  is  that 
the  amendniont  refers  onh  to  those  (a?es  in  which  intercollegiate  ath- 
letics arc  so  directly  benefited  by  Federal  assistance  that  they, must 
bo  said  to  receive  such  Federal  as.^istalice. 

That  the  Javits  amendment  w<is  not  intended  to  sw-ecp  into  title  lA. 
all  intercollegiate  athletics.  howcAcr  financed,  is  not  a  conclusion  in- 
veuted  bv  the  XC-AA  fdr  its  .own  end?.  It  is  the  conclusion  of  a  prin- 
cipal author  of  title  TX— Ticpresontativc  Edith  Green.  In  Xovember 
of  last  year—well  after  sidoption  of  tho  Javits  amendment— Eepve- 
sontative  Green  said  tho  fojlow-itrg  on  the  floor  of  the  House: 

Wh^^n  funds  for  athletic  ileparhuents  come  out  of  tuUIurir  fce,^  f^r  tax  dollar^?. 
woin(,Mi  students  are  to  have  equal  opportuuity  with  men.  But  iutcrcollf^'iato 
.sports  finaneod  l)>  iiati^  ri'c'eii»t.s,  13  an  entirely  differenc  matter,  and  was  not 
"ciwomlliy  Title  IX.  *    *  . 
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We  Mig<^eb(  tlu'u*  Is  M  iioiu^  ([UCbtloii— e\en  yab.^aiuiii.i,^  that  title  IX 
was  intondeil  to  a[)pl\  (u  all  iiilcivullcglatc  a(hlL»(ir.s— that  UuMaiiOiis  . 
arbitrary  clasbilicatiunii  uf  the  leguhitiunb  can  hv  ( he  w  ihlebt  btreJcli  of 
imaginalioii  be  saiil  io  be  cuiL^ibtent*  with  the  law.  IIuw,  fur  e\a:uple, 

.  U  ir  consistent  with  a  btatnUny  rcijuirenieiit  of  ho  illbcrlnunatioii  on 
the  bai>is  of  sex  to  i>a}  that  wunien  inu^jL  uiuler  bunie  eireunibtanceb*, 
be  permitted  to  try  ont  for  a  iuiin'^;  team,  but  not  nienj'or  a  \\ omens 
team  hi  the  banie  ciraunotance?  On  what  concei\ablediree(i\e  uf  Con- 

^  gress  can  the  reguhitioiib  babe  a  retiulrenient  lhaf  athletic  .schohirships 
be  a\varjileil  on  the  babis  of  the  rcbpecti\e  proptirtion  of  male  and  fe- 
^     male  participants  in  the  intereolJegiate  proguun?  Where  docs  the  hiw 

.say  tjiat  separate  locker  rooms  are  appropriate^  or  that  separate  teams 

are  appropriate?  Eeliresentativerat^yMnik.  in  the  debate  on  title  IX,  * 
,  said  that  the  law  would  re([uire  schools  to  be  sex  blind,  and  yet  these 

provisions  of  tlie  title  TXj'egulations  ^arc  clearJ^'  ajtd  siniply  ^ux  lapsed. 
We  thought  the  scptirate  but  et[ut»!  concept <lie*d  with  Bww/i  s.-Boanl  * 

lEow  does  ITEWs  acMpn  square  with  Eepresentati\e  Greens 
rIiarac(eVi;^il<iou  ot^  title  IX  ab  retjuiring  that  Americ^in  women  be 
judged  on  "an  e(pial  footing,  on  the  babis  of  nterit,  as  indi\idnals 
without  the  restranits,  alibib,  or  subterfuges  of  a  quota  s\stem^'^? 

Whal^  in  fact  has  hap;  cneil  here  is  that  the  Congress  has  written  a 
law*  whfch  clearly  ba\b  tluit  in  federall\  financed  education  pnigramii., 
SOX  is  to  be  a  neutral  factor.  What  HEW  ha3  done  is  to  convert  thib 
^    '  rerjuirenient  of  neutrality  into^an"aflirmati\o  requlreiiient  of  social 
\    action,  in  eifcct  requiiiiig  the  nwaidijig  of  wonien  s  athletic  scholar- 
<htps  w'ithoiit  rega;?d  to  skill,  rmptiring  the  de\elopment  of  beparate 
women  s  teams  when  wouien  do  not  posbers  the  bUll  to  make  the  men  s 
team,  and  making  su.-e  that  when  women  s  teants  are  de\eloj)ed,  they 
catrt  bo  dominated  by  men.  If  Congress  wants  to  write  or 'mandate 
sjirh  a  social  action  program,  it  can  sureh  du  so  to  the  extent  permit* 
texlby  our  Constitution,  buthwe  submit  most  urgently  that  such  a  pro- 
>n-ani  i.s  not  consistent  with  the  statute  now  on  the  boolvs. 
-    Finally,  I  ask  if  it  is  con>i>tent  with  the  law  pabsed  bv  Congrej^s, 
^-and  the  intent  of  Congress,  that  IfEW  prohadgatc  regidations  calcu- 
lated eireetively  to  destroy  tlie  financial  ba.-^ib  upon  which  iliost  univer- 
sities are  able  to  opciat^  their  pusenfc  intercollegiate  athletic  programs  , 
\    Jor  m^n  and  wonien,  that  is,  bv  the  libe  of  ie\enue-pr(Kluein^r  sports 
to  .^^ustani  all  or  a  ver\  major  part  of  intercollegiate  athletic  budgets. 

71EW  has  l^een  absolutely  unwilling  to  look  at  the  economic  struc-  ' 
ture  and  realities  of  college  athletics,  and  has  \t\  (,Tcvt  in.-.isted  on 
treating  revenue-producing  sj^orts  iu  the  saine  fashion  as  those— for 
either  men  or  vvomen— which  are  not  re\eniie  proilu<*tiA e.  We  think 
jhi^  aditude  is  just  plain  uninteIli^reut-~^parUcuTarl}  if  vo^re  trying 
to  increase  athletic  opportunities  for  women.  '      '  ^ 

Why?  Lefs  look  at  the  ITEW  i:e^ulations.  HEW  savs  that  what  is 
requiretl  in  intercollegiate  athletics  is  equal itv  of  opporttmity  for  the 
se\(vs,  but  not  necessarily  equal  per  capita  expenditures  for  t"he  sexes. 
Tlie  problem  for  the  athletic  direetor.  however,  is  that  notwithstand- 
ing Uiese  sweet-srnmding  words.  HEW  ha.s said  tJiat  in  assessing  ecpial- 
ity  of  opportunity,  it  is  going'to  look  at  a  laundry  li.^t  of  expeiuliture 
items:  expenditures  for  facilities  and  coachipg,*  gauie  and  practice 
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scliodulos,  jnallabillt}  ui'  acaJuiiL  Uituiing,  tra\d  allo^'aaccs.  and 
the  like.        :      '      ,  ^  . 

Nothing  is  said  lu  the  ru«ndatiun^  about  any  dlil'tircnt  Iroatnicnt  for 
re\enuL-piuduclng  spt)iti>.  Ihns,  pieouniabh,  given  C41UU  partieipa- 
tuj-v  interfi>t  betAM;c'H  a  nicu  s  ba:?lvutball  pii5giani 'which  in  lOTo  coveys 
airiti>  fkptinfcui.,  and  wuniuJiS  ikM  huJu\  piu^^iam  which  ^^iucratcs 
nu  iacunio  at  all— publicity,  gana'  £>cliudulcfc,  facilities,  *coaching,  and  , 
all  the  rest  niUi>t  be  i>uWtantiall}  euuivalciit  in  dollars.  That  just 
doesji^t  make  any  teJitv,  any  niove  than  it  wuiild  iiiake  ecunonuc  sciisc 
to  reipjiro  eitui\alejit  e.xpendittiies  uu  revcntic-pruduuiig  football  and 
men  s  fcnciiig,  which  produces  no  inconuc.  »     .  ^ 

The  net  uftlmate  ellect  oC  the  REW  regulatiuns  are  entirely  pre- 
dictable. It  i^  a  ducuniunted  fact  that  intcrtulle^natirathlctic  proj^rams 
are  aljeady  in  deep  financial  trouble.  IV  spei  ial  NC.V.V  convention  of 
all  its  jucinbi'i-  iiL-stitutiun^— onlj  the  se*.u:U  .^pecialVonvenlion  in 
NCAA  history —!£>  beiiig  lield  thi.s  sjtmnior  to  deal  ivilh  the  one  sub- 
'  ject  o£  econunly  of  op^Hation.  If  the  HEW  title  TX  regulations  mean 
what  they  appi'ar  to  — and  bfcrt^tai}  "Wciiibeiger  and  his  minions 
-surely  olVcr  no  ^olaee  lit.  this  ippcct— then  the  gross  revenue.^  from 
revenue  spouSNiiUut-  be  a;?  available  for  woineifi>  imports  as  they  ?ire 
for  men  s.       f  '  , 

Hiis  of  coui-r  iaean:>  a  diversion  at  mo^t  schools  of  revenues  from 
a  football  or  burkiaball  inoJj:nini— (;tli-.iv.i^e  iihcd  to  maintain  that* 
program— to  the  i.t>veiage  af  uxpeiu^e^  foiMyonicns  4)01!^  which,  at 
lea>t  a.^  far  a^y  cuHent  hulicatiun^  of  .spectator  iiitcrcfet  are  conci^rncd, 
cannot  be  I'XpettVd  to  gent*i:ate  anv  r(*vcnue.  The  inev  Ita^jle  rcbult  i&  a 
downgrading  of  football  aial  ba>Ivitbnll4n quality  and.  ultimately,  joss 
of  spectator  iiituri'ftt.  Aiuf  for  hviUn]  or  worse,  it  ib  a  matter  of  stark 
realitv  that  mt>^t  majoi  tolh'ge  ^poIt.>  progtanii>  nijifetyoinpcte  directly 
with  profe^>ional  .^poit.-^  and  otlicr  ^oriu??  of  intcrliHijinciit  for  sp^^c- 
tator  interufct  and  the  iinonic  produced  for  the  iuistitjition  by  that 
iiUere.^r.  .  \ 

If  UEWi5  obji-ctivf  U  to  dcr^troy  major  college  football  and  baijket- 
ball  progiam-,  and  thereby  to  destroy  in  Uiauy  colkge^  the  net' reve- 
uut\^  which  tlu%-L'  piogiam.-^  piodiiu  for  the  maintenance  of  other  meirs 
and  wonien'ft  .sporl:^,  thVn  the  regidatlon.-?  are  entirely  coniprelKn.^ible. 
AYe  do  not  bt'lifve.  however,  that  such  a  go^d  wa.^  part  of  the  numdatc 
gi  ven  to  1 1 by  the  Congiei^s  in  title  IX. 

For  all  the.se  rea.soi^s,  we  think  the  Congress  should  reject  the  title 
IX  regulation^,  at  leaftt  iiL^ofar  ac  they  refer  to  interc(jlK'giate  athlet  ie.^. 
The  NCAA  vwJl  thu.^  i^Jippoit- eoiicuricnt  resohdjcai.s  which  are  de- 
i?igned  to  hav  e  thii5  ell'cct.  beeaiL-e  v\e  believ  u  that  the  J^IEW  regulations 
a>  now  written  are  entiieh  Jiniv!ili*^tic  and  aiv  cour'iterproductivc.  . 

I  want  to  be  t  lear,  however,  that  we  have  taken  thi^  det  iriou  most, 
rehidantlv.  JA^pilc  v\hat  oik*  leads*  in  the  popular  prij^s.  the  NCAA 
and  itft  meiulx  I  if».-titutlonr>  have  been,  and  are  fidl.N  committed  \vithin 
the  limits  of  all  available  reVurees,  to  pro*  ide  the  ber^t  po.-sible  intcx  - 
•collegiate  athietlc  piogiani^  Ie^poIi^ive  .to  Jemon.-^t rated  iutere^l  of 
both  male  and  fiiaalc  r>tinh"ni  athletes.  Thats  iiot  just  a  pious  state- 
.  meiit:  it  is  full>  Hip)>ortid  In  tlu'  record.  Tlui.>  for  example,  in  the  7 
veai>  froui  loot  to  lOTL  the  nuuibcr  of  wonu-a  participants  in  NCAA 
/nieud>er  intei-eolkgiate  and  extiamuial  piogiam^/ approximately  Ire- 
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bled,  and  liHunbercd  in  lOTt.over  ^2,000.  During  the  iianic  period,  tho 
number  of  XC^V^V  niemberi>  ofl'erln^j:  five  or  more  women 'i>  iivtercolJe 
giate  sports  has  increased  fivefold.  Today  more  than  half  the  i^CAA 
member  colleges  are  in  that  category;  7  years  ago,  less  than  10  per- 
cent could  claim  that  prominence  for  their  women's  programs. 

Let  me  clte^i  few  examples  of  the  opportunities  available  today  to 
women  at  NCAA  member  institutions.  Your  cliairman  is  a  graduate 
of  the  Univerteitj'  of  Michigan,^xnd,  by  the  way,  was  awarded  a  doctor 
of  laws  degree  at  Michigan  State  so  this  next  example  is  very  special 
in  view  of  your  strong,  rivalry  with  MichigOT  State  University. 
Mr.  OlIlAKA.  lam^ad^you.gotthat  Lff: 
Mr.'Fuz.Mi.  Lshould  refer  to  you  as  doctor,  chairman, 
Michigan  football  and  baslietball  lodajr  pay  for  the  entire  int^r- 
colJegiate  athletic  program.  Five  yents  ago,  there  were  no  Michigan 
women  s  intercollegiate  teams,  today  jhere  are  six.  Exclusive  of  ad- 
ministrative costs,  $85,000  is  curren^  budgeted  for  tho  gamcb  aud 
travel  of  ab6ut  12&  participants  on  women  s  teams.  How  does.thaf 
compare  with  mens'  sportsl  Leaving  a§ide. football  and  basketball, 
which  pay  for  thembelves,  thq  compai:able  figure  for  about  260  par- 
ticipants jn  meiVs  sports  i/$500,000.  Some  of  these  other  men's  sports — 
ice  hockey  fpr  example,  contribute  significa;it  revenues  to  the  inter- 
collegiate athletic  budgcc. 

At  Wisconsin,  $155,000  is  today  budgeted  for  women;  a,t  Kansas,* 
"  $14.5,00^;  at  Arizona  State,  $230,000;  at  UCLA,  $270,000.  At  my  own 
.  institution.  Michigan  ptate,  there  are  10  women's  hitei:collegiate*teanis 
with  250  participanti^during  the  lant  year  and  with  an  aggregate  oper- 
ating budget  of  wel^  over  $150,000,  as  compared  to  12  teams  for  the 
.  men.  At  -South  Da)vota  State — Mr.  Marshall's  school — tliere  are*  11 
women's  teams  a  nd/il  men  s  teams. 

These  latter  examines,  I  assure  you,  are  taken  at,random,  simply  to 
illll^irate  our  poii/t :  Given  tlie  recent  origin  of  significant  and  reason- 
ably Mi>iaincd  interest  by  wouicn  in  hitcrcollegiate  athletics,  and  given 
the  fact  that  the  member  colleger  of  the  NCAA  have  responded  to 
Hiat  iaUrcst  on^thcii  own,  witliout  either  IIEW  regulation  or  Federal 
financial  assistjmce,  I  don't  think  it  is  fair  to  say  that  XC^VV  member 
M'liQols  have  not  already  made  a  major  commitnient  to  women's  inter- 
collegiate spQ^ts. 

I  have  Siiii)  the  XCAA  favors  the  Congress  acting  to  reject  the  title 
IX  regulations.  Quito  fntnkly,  that  is  a  rather  narrow  position  to 
^  ^^  hich  (jve  are  compelled,  by  our  hiwyer  s  explanation  to  us  of  the  pre- 
,^^e  naturo  of  tlicse  proceedings— that  is,  you  areio  determine  whether 
^  or  not  tli^^  ligulatlons  arc  consistent*  with  tlie  law,  and  reject  the?n  if 
Uiev  are  iit)t. 

CTi\ en  total  freedom  to  fake  a  positiort  on  the  merits  of  applying 
equal  ^ex  opportunity  nde^  to  intercollegiate  athlclics.  We  wpulil 
strongly  support  the  Miggestion  made  by  Coach  ]?oyal  of  the  Football 
Coaches  Association  earlier  this  week — that  Con^ricss  declare  a  mora- 
torium on  any  application  of  title  IX  to  intercollegiate  athletic  pro- 
gram<,  but  at  the  sanic  time  requiring  IIEW  to  give  real  study  (1) 
to  tnc  practical  imi)act  of  title- IX  on  these  programs  and  (2)  to  tlie 
\ol,tmtary  steps  which  have  been  taken  and  are  bclns:  taken  by  tlie 
colleges  to  innprove  atliletic  opportunities  for  women.  IIEW,  notwith- 
standing it^  protehtatlqns  to  the  contraiy,  has  never  made  such  'a 
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studv-p'rlnoipallv,  svH  belicNO.  bocnusc  there  i|,.no  one  '"'HEWy '^ivjl 
"•iSs  bSic"  V,lh  even  the  sli^htct  practical  expcnence  with  tl.e  ad- 

^^^^^^  establish  two.things:  first,  that  tlie 

aecomSnnents  of  th^  colleges  to  date  in  this  area,  and  the  real  prom- 
fi  of SSr  future  accomp%slnnent,  NVout  ra.se  the  most  serious 
ouesUon  CO  cL-n  n  '  the  nced^br  or  desirability  of  GoVcnimeiifc  rnter- 
Sraud  cSl  of  yet  aiiother  ai^a_o£  private  conduct  and  yet 

;tecrid""i  bilf  j^^^^^^^^  -uid  also  show  that  failure  to  pro- 

vide liti^^^^  protection  fo/  m'Ciues  from  ^'^^'f  »<^:P>:^"3 

sZ-ts.  to  permit  those  sportsjto  co,it»iue  to  be  operated  »s    th<^  P; 

«  11  .TnLdl  disaster  in  thi.s*timc  of  ecQiioniic  crunch  to  tlic  eukre  mtei- 

ollegS     piSjmm  "t  ino.s^  cojleges^a.ij  the 

Snt  athletes,  -no- less  tha,|  men/ w.li. Do  severely  nnpa.red  n,  the 

^'T&CAA  does  not  now  advocate,- and  has  never  advocated,  that 
rera.uiSic  n./sports  bc  kcnited  from  title  IX.  ^Vhat  wc^vc 
XocaLd-Sf  CoiOT  ever  acts  to  apply  title  IX  principles  to  intcr- 
?£Sate  sports-it  that  t]ie  gross  leN^cnHCS  from  a  revenue-producing 
snrot-^S  it  bo  a  man"s  team,  a  women's  team,  or  combined  ■ 
Sms4.e  pennitted  to  apply,  fii^t,  to  cm'ering  the  expenses  of  main- 
SS^fchaTspo  t  If  the  e  is  then  an  excess  of  gi'oss  revcmie  over 
eX  i  in  a^^^^^^^^^^  sport,  as  there  very  often  s  m  football  nnd 
bSSa  vSmt  oxcess-tliat  n6t  profit  if  you  will-shou  d  be  used 
o!,  Sever  equal  opportunity  basis  then  represents  the  law  of  the 

^"fi-epeat:  Wo  have  never  asked  HEW  or  tlic  Congress,  to  exempt 
l•c^U^^-^lWlucin-  sports  from  title  IX.  We  hav(^  asked  onlj;  that 
\C  f  t .SEEc  permitted,  if  they  hidividually  wish,  to  manitani 
inVc^ol  Satc  progiuns  which  have  proven  popular  «nd  "^fo"^^ 
ro(  i-ctiv^  of  re^  emic.  Withouta  doubt,  as  surely  lis,  we  sit  lieretodaj, 
HEwt  tftle  ix  program  is  calculated-and  I  think  by  so;ne  even. 
.  intei  lion  1  vso-to  d?^trov  those  popular  and  successful  college  si^or  s. 
ThS  you  1^  vour  attention.  We  will  be  happy,  any  pf  us  will  oe 

^ml^'St^  very  mucli,  Dr.  Fuzak.  I  ap,n-eciate  veiy 
►„mch  V6ui  cKtail^^  statement  iml  analysis  of  the  situation  from  the 

''rKHli^yolS^^^^^^^  recommendation  is  one  in  wliiclrl  am  very 
interested,  and  let  me  make  sure  I  midei-stand  tins  first. 

Let  us  tak^e  an  institution  in  which  tlie  football  team  produces  reye- 
mie-well,  let  me  ask  it  this  wa^-wlien  you  speak  of  a  '•°^'°»"f;P';^^^^ 

ucin-  sport,  db  vou  refer  to  a  sport  that  produces  some  revenue, 
althoiHi  perhaps  not  enough  to  cover  its  o\yn  expenses  or  do  you  refei 
only  to  those  spoils  that  produce  revenue  in  excess  of  the  expense  of 

'"S  fSk^  In  tT^seLe  that  I  have  been  using  it,  I  have  been  using 
it  broadly  as  icvc-.uie  producing,  even  though  the  total  expense  of  that 
^iDoitmav notbc covered.  .         .  . 

■  Mr.  0-ITaka.  So,  in  other  words.  If  .at  an  institution  ui  "  p^V;" 
football  produced  revenue  in  excels  of  the  expenses  and  basketball  ci;d 
not,  as  long^as  iulmissiou  was  charged  and  revenue  wjis  produced,  m 
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■     •         .  'I'Oi    ■  .     ,  - 

oa.  il  case,  flioy  woiilil  botli  be  consiclcrcil*  rc\  Gimc-proaiidiiff  sports, 

rijLrllt?        •  •  >.  t  a    L  1 

Mr.,Fcz  vK.  Yes,  sir.  That  would  be  equally  true  of  wdineus  sports 
Utliey  procluco  rovoniie,  of-com-se.  • 
.  Mr.  O'lIvKA.  Yes  Tlieu  you  would  suggest  that  the  gross  revenues 
from  a  revenue-producing  sport,  and  let  s  take,  for  in.staiTce.  ice  hockev, 
Unit  the  cross  revenue.,  from  that  bport,  e\en  though,  tfic  expenses 
might  bo  fairly  considerable  and  there  might  be  a  net  ]o.-^s  of  revenue 
but  tlie  gross  iwnue  would  bo  aviulablo  fn-st  fui  the  maintenance  oi-: 
that  ,sport,  right?      ,  ' 

Mr.  FrzAK.  -Yes.  Tiiat  is  because  there  is  a  potential  to-mak^a  profit 
which  can.  bo  used  to  he  p  support  other  sports.  For  ex-ample,  at  our 
own  institution,  hockey  has  now  moved  into  a  profit  niakiuK  venture 
which  helps  to  support  all  of  the  other  programs. 

Mr.  O'irAKA.  Because  of  the  new  arena?    "     ,  *  . 

Mr.'PuzAic.  That  is  correct.  We  didn't  have  a  large  en'ouHi  <!eat- 
mg  capacity  previously.  Only  200  people  could  see  tire  ice  iiUhe  old 

211*011(1.  *  ^ 

t(m '  ^  t'^ere  and  it  was  very  difficult  to  ^et  a  ticket, 

>[r.-FnzAK.  That  isconrect.  It  still  is' 

Mr.O'IfAia.  Itstillis. 
•    But  then,  in  a  sense,  the  iiistitution  decided  for  itself  what  "was  a 
r&vcmie-producing^sport  by  its  decision  as.  to  what  it  would  char^'O 
admission  to,  right?  .    ' '  .   '  ■  " 

Afr.  Fi:z.uv.  Yes;  sir.  T_^iiless  there  was  an  intent  at  evasion  throufrh 
tlionnposition-pf  token  a'dmissionchargoi;.  ■  •  . 

Mr  O'ITaka.  But  if  you  had  a  sjjort  that  Was  not  very  ijopular  and 
you  charged  admission,  even  so  it  would  produce  very  'little  "ross 
revenue,  I  guess?  *  ->  " 

Mr.  FrZAic.  Yes,  sir.. 

T  ^•^'■••V""/'''-^-  ^^^e".  -tVanlcly,  I  think  that  approach  has  some 'merit-. 
1  would  like  you  to^ explain  to  mo  what  .s6it  of  situation,  and  this  is 
n  Av  •  '•''^-:"'f '0"^  so  obviously  you  didift  succeed  in  pereua'ding 
^7  .^.1^™"^/'.  ^^'^  nitional  approach  consistent  with  the  law,  but 
what  soi-t  of  o-bjectioifs  did  you  get  from  them  oi^that  approach? 

./^t.T'"'':""  ^^^^^  1^,^^'-''**  '■''^^"■'^^^  *o  Jftvits  amendment 
T        X  inclusion  and  argued  that  the  failure  of  the 

Tower  aniendmen  indic.^ted  that  tho  Congress  did  not  wish  to  exempt 
ni  gm.  any  special  consideration  to  revenue-producing  sports.  HEW's 
position  Ignores  reality.  In  our  own  institution  football  {nd  cMu- 

an '!u.rj^!lf ^'""''f  °J''='-=«^'"S  '^"^'^^^t  which  suppoS^ 

all  mens pf)gram3 and  women  s programs.  ' 

Mr.  0=irAi!A.  Let  mc  ask  you  thi.s.  Let  me  take  a  specific  example. 
A\hen  we  l>egan  these  hearings,  we  had  a  witness  wlio  gave  us -an. 
r:"r.^S «pf.  ''^'^KY'^'T  "^^^i^^P'-^^-to  be  discriminarion  on  the 
f  f  ■)  /      I J"'*^  *o  -"^'o^       'isk  you  some  ques- 

I^TSieltr  LnTo/^SiffioT'^  ^'"^  ''^l^  '''''''''''  ''''''  f ' 
*  iJI""  Witness  :piesen(ed  to  us  a  case  in  which  a  Big  Ten  school  had 
ofh  a  mens  swimming  team  and, a  women's  swimming  team  an 
according  to  the  witness,  the  men  had  two  si.x-lane  pools  durincr  primo 
hours  G  cHays  A  Nveelc  to  practice  as  compared  to  thoNvomen's  oue^pool!  * 


whiuh.wab  four  laiius  \\iilc  Ula}s  a  week  and  on  the  5th  l\av  they  h^ad 
th^;  use  of  tlie  lUL-ii'b  .pool  altei  thcMiien  weie  done,  which  Y'as  ut  the 
evcmngj  5 :30  to  7.  ^  ,  ^  . 

Then  bhe  pointed  out  tlifrurenccs  in  terms  of  the  equipment  the 
hme  rope»,  pace  clucks,  etpiipmunt  foi*  back-otrokers.  slailing  blocics, 
locker  iiiid  towel  i>er\  ice  and  so  forth.  She  went  on,  nten  are  given  two 
swimsuitb,  one  practice  ^uit,  one  meet  buii,  which  they  keep  and  tlie^ 
women  one  meet  suit  that  they  return  at  tlie  end  of  the  Reason, ^ 

There  ^\ere  other  dilfei  cnces  in  teriiis  of  the  equipmcnj:  provided.  In 
terms  of  \  ahie,  the  men  are  gi\  en  $1.*)  a  day  foi'  food  while  the  Avonien 
are  given  $5  a  da\.  The  men  have  a  bigger  budget  to  schedule^out'of 
town  meets- and  the  men  liave  their  Avay  paid  to  the  nationals  if  they 
place  in  the  top  three  of  the  Big  Ten  championships. 

This  year  she  said  one  nuile  ^winimer  placed  t^ccond  and  another 
placed  sixth  and  both  had' their  v>a^  paid  to  Long  Beach,  Caiii^fpr 
the  nationali?.         ^  ^  ' 

One  woman  won  an  event  of  the  Big  Ten  and  placed  second  in 
another  aiid  a  ditferent  woman  plaeed.scventii.  The  women  were  only 
.  allotted  food  and  hotel  funds  which  were  not  enough  foL\aU  of  those 
who  (jMalified  ^o  three  woiiien  stajedJioine  and  the  one  woman  and 
the  coach  had  to  conduct  a  bake  siilejto  raise  the  money  to  make  up 
.  thoi^tyOdilVerence.  \         .  ,  ,     .     -n-  m    o\  i 

The  men  fly  to  their  meets  m  one  of  the  neighboring  Big  leu  btates 
while  the  wohien  don't  go  at  all  Leuiui^e  of  a  limited  budget,  you  l^nov^*, 
that  sort  of  thing,  .  ^  ^       vr  ' 

Xow^  luider '\unr.plopo^ed  interpretation,  woukl  that  sort  ol  clil- 
•forential  be  possible  if         '  •  . 

.   ^fr.  Fc/AK.  liVelK  fU-st  of  all,  the  discrimination  is  not  appropriate 
entirely  apart  fronUhe  regulations  in  title  IX  There  are  other  pro- 
both  State  and  Federal,  which  guard  against  inequality  of 

treatment.         •  *  ^^    \  - 

Suinnning  at  the  rni\erMtv  o£  :Minnesota  is  2  years  old  and  m 
the  nu»uV  piogram  I  \enture  to  ^^ay  it  has  been  gohig  on  for  30  or  10 
years,  ma\  be  h)nger,  ^0  ^  ears.  As  a  matter  of  fact,  the  swimming  pro- 
*crram  probably  was  not'  a  part<  of  the  athletic  department  operated 
midor  the  department  of  health,  physical  education,  ajid  recreation, 
[  am  not  that  familiar  ^\ith  the  piogram,  so  I  would  like  Stan 
Mai>hull  to  respond  to  that,  but  there  is  no  need  for  these  regulations 
to  deal  with  this  problem.  Such,  discriminatory  practicesjire  unjust- 
iliable  and  can  be  dealt  with  uiidcr  the  cquitl  protection  clause  of 
the  14th  amendtuent.  .  " 
Stan,  would  your  care  to  respond? 

^fr.  Mausualu  The  XCAA  does  not  support  this  sort  of  difference 
between  the  mens  and  womens  piograms  or  within  the  programs 
for  iiu-n  or  for  wonieii.  The  possibility  tliat  there  arc  these  kinds  of 
disparities  i.s  juobSiblv  ^eIy  real,  but  wo  do  not  in  any  way  endorse 
such  discriminatoiy  piactices  cither  inlhe  meirs  or  women's  or  be* 
(ween  thetAvo.  ,  , 

Mr.  OTfAKA.  Let  me  juH^ent^a  liypothesis  to  you  and  all  I  know  is 
what  the  w  itness  told  me  so  T  don't  want  to  get  into  it  too  much/ 

J.efs  jK^sume  for  instance  the}  charged  admi:>rions  to  b^h  women's 
and  mens  swimming  meets  and  that  in  the  one  case  tlie  gross  revenue 
in  the  case^of  the  men  were,  let  us  say,  $10,000  jind  the  gross  reyenues 
in  the  ca>e  of  the  women  were  $2,000, 
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^ou,  if  tliut  \vcre  the  cube,  could  you  tlielu  under  your  proposal, 
spuid  more  on  tlie  tiu\cl  and  equipment  for  the  men^  teaiiij  at  least 
up  to  the  extent  "of  the  $10,000  of  gross  re\enues  than  you  did  on 
similar  items  for  the  women  which  had  only  one-fifth  of  that  revenue? 

Mr.  Marshall.  That  is  rjot  the  intent  of  our  proposal.  Until  very 
recently  women  leaders  in  tho  spofts  field  opposed  intercollegiato 
\arsity  competition.  They  werc  opposed  to  the  intensity  of  tpmpeti- 
tioi).*They  wqiv  not  in  flavor  of  promoting  and  developing  varsity 
collegiate  competition  at  an  intensive  level  for  the  .women. 

On  the  Qther  hand,  jnen  s  ^athletic  programs  have  been  going 
on  for  80  yeai^  and  ihore,  they  ha\  e  been>in  existence  for  that  long,  and 
it  seems  inappropriate  to  expect  immediate  paritj.  It  often  takes  time 
to  develop  the  facilities,  and  this  is  particularly  true  in  peiiods  of 
economic  difficulty. 

I  guess  what  we  are  really  pleading,  tlioudi,  is  the  idea  that  the  baby 
was  thrown  out  v,lth  the  bath  water.  Yo'u  Iia\e  to  provide  protection 
for,  in  nia'ny  of  the  institutions,  the  sports  that  have  spectator  interest, 
the  sports  Uiat  really  support  all  of  the  others.  That  is  the  .basis  upon 
which  many  of  oirr  broad  prograriis  exist. 

Mi\  Q'Hailv.  Weil,  I  sympathize  with  you,  and  I  sympathize  with 
.ITEW,  because  it  is  a  v<^ry  complicated  problem,  I  reserve  my  criti- 
*  cisni  tudk]y  for  the  Congre^^s  for  moving  legishitively  inio  this  thing 
without  thinking  through'  the  <picstiou  of  how  it  applied  to  Jnter- 
collegiato  athletics.         -  ... 

Of  course,  it  is^'not,  nnubual  that  we  do  thing.s  that  wav,  but  clearly- 
wo  didn't,  aod  we  failed  to  gIveMnu.st  direction  to  HEW  in  terms  of 
how- they  were  supposed  to  handle  this,  .  ,  * 

T  think  the  Jiivits  amendment  of  1974  is  a  clas.sic  gi  its  kind  for, 
legerdemain— now  you  see  it,  now  you  don't  sce.it.  We  call  upon  them 
to  adopt  reasonable  regulations  in  light  of  the  diffViencos  ui  the  activi- 
ties involved,  whatever  that  is,  that  is  not  mucli  direction  either. 

But  maybe  we  are  goiilg  to  have  to  figure  out  sonic  way  that,  without 
unduly  delaying  the  application  of  the  quality  standards,  the  Congress 
can  direct  some  attention  to  amplifying  and  clarifying  tlie  statutes. 

You  know,  J  agree  with  \  on,  and  your  coun.sel  told  you  exactlv  right, 
wo  are  not  here  to  amend  the  rej^nilations*  We  ha\  e  no  power  to  do  that. 
We  are  here  to  approve  them  or  disapprove  them^ 

But  there  is  always  opeji  to  tho  Congress  opportunity  to  clarify 
the  legislation  by  further  legislation.  That  rtA^^  be  a  coui-be  we  are 
.  g<»ng  to  have  to  choose  in  this  case.  ^ 

Mr.  FrzAK.  I  would  like  Mr.  Marshall  to  comment  briefly  on  a  con-  • 
cern  that  ho  has.  ^ 

Mr.  M*\RsirAr.L.  I  would  like  to  speak  to  a  concern,  not  as  an  NCAA 
olTiccr,  but  as  a  pei-son  in  charge  of  a  divisioii  2  program  which  is 
fairly  typicalof  much  of  the  ineinbei-ship  of  NCAA. 

Our  pro'^ram  at  this  point  ofFei^s  11  opportunities  for  women  and  11 
for  men.  Wo  do  not  break  our  funding  down  by  sex,  but  at  thi.s  point 
it  is  not  equal,  the  rationale  Ixiing  equal  moneys  arc  not  required  to  op- 
erate good  programs  in  all  areas. 

I  have  a  concern  .for  the  40  percent  of  the  total  iunding  that  I  am 
por^onally  responsible  for  generating  through  the  asbistance  of  our 
staff  in  a  variety  of  ways. 
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Tlic  term  "bake  sale"  wasnjscd  here.  At  our  imivei-sity  wc  have  ta 
conduct  a  $iaO,000.  bake  sale  every  year  to  make  our  Pi-pgi-^m  go,  a^d 
it  includes  ticket  sales,  a  b!ue,scholarsliip  prbgrairrm  an  ^inftunt  of  W 
each,  and  a  $2oO-fello^vsh^p  donor,  Jac^  Bunny  Clul);  yvheat  progiam, 
"  r  '  7 "   T_-i.  5  ,^«,.T^<.fnol  oMmlnhs  iin  nroifrani.  ■arid  now 


for  all  of  our  students,  men  and  women,  we  need  the  opportunity  to 
wofk  at  providing  funds  beyond  wbat  our  institution  can  i)roviae, 
-  Now,  to  cite  an  eJJaTiiple,  wo  can  take  a  football  team  this  no^t  fall 
to  the  XJnivei-sity  of  Nevada.  They  will-gi.ve  up  a  $12,o00  guai-wtee 
AVo  will  bo  able  to  go.  r.ot  Ln  great  style,  but  we  will  get  there  ancl  gpt 
homo,  and  produce  a  little  income.  If  I  cannot  accept  that  kmd  ot  in- 
vitation, not  only  fpr.the  men's  program  but  for  the  women  s  prorfraift, 
that  severely  harms  what  we  ai-e  able  to  do.  .'S- 

I  am  told  Uy  HEAYthat.1  cannot  accept  that  kmd  of  invitat  ion  mi- 
less  I  can  get  one  for  the  womjRn- 1  think  that  is  a  cUscriininatory.re- 
quireinent  that  works  to  tlie^  detriment  of  the  total  program,  ^liat  is 

my  •concern.     •  "         .  .     .  ■  .   ■•    '  ,  t     '-i  ^^4. 

We  have  a  deep  commitment  at  our  mstitntion,  and  I  think  most 
NCAA  institutions,  to  provide  opportunities  for  atldetic  participa-. 
tioi'i.  The  way  IIEAV  intoil)rets  title  LX  docs  not  permit  us  tMt  option.' 
•  Mr  FuzAK.  I  would  like  to  supplement  that  briefly.iThis  busines§  of 
the  bake  ^ale,  you  know,  oftpn  the  women  think  this  is  unique.  Our 
baseJ)ali:.prograin,  which  is  really  one  oT.our  major  sports  is.xoiichcU 
by  a  former  bfgjleaguer,  a  greatfplayor,  Dajiny  Litweder. , .  , 

Each  year  he  has  put.on  some  kind-bf  affair  to  tiy  to  raise  money  to 
cover  tw-el  and  increase  his  bu^lget.  For  example,  they  have  had  a 
stylo  sliow  which  \vas  put  on  by  the  girl  friends  of  the  playei^  ami  the 
playefl  themselves.  Both  women^hnd  men  participated  111  It.'Mc  has 
had  a  wino-testing-party  to  raise  money.  lie  v'ashes  his  o^yn  unifoj-ins 
and  baseballs.  He  makes  the  sandwiches.  He  and^liis  assistant  coach 
and  several  of  the  plityere  make  up.  sandwiches  \yhcn  they  arc  o-n  the 

Many  of  our  teams  travel.  The  women  .would  objeat  strenuously  to 
tho  travel  provisions  that  the  mens'  teams  mjst^omply  witli.  As  a- 


tiio  travel  provisions  umu  tuu  uii:ijo  .  ",•>;-„ 

matter  of  fact,  our  hockey  coach  saul,  "I  wish  I  had  tbc  wpincn  s'lrce- 
dom  in  trawl.-'  Hesaid,  "I  go  to  SouthBend,  and  I  get  $(^0  elimimfted 
-because  I  wont  too  far  in  providiiigmeslls." 

,  But  these  kinds  of  things  aae  not  uncommon.  There  are  necessities 
ffii- raising  money  and  Yarioiis  teams  work  at  them.  V  -  " 

Mr.  b'Hv\R.v.>Ir.Blouin,did-youhavo'ahy  questions? 

Mr.  Blobix.  This  is  probably  mtSi-e  of  a  comment  than  a  question.  1 
'  "at.her  from  your  testimony  and  from  that  of  the  coaches  who  wore 
hero  a  coiiple  of  days  ago  that  you  see  a  direct  connection  between  rov- 
enuo  generation  and  quanty  of  athletics.     '  '      ,  .  ., 

It  strikes  me,  thinking  out  lo,iid,  as  being  very  shallow  econoinics  if 
athletics  aud  the  quality  of  athletics,  as  yoti  state  on  page  11  of  your 
testimony,  is  so  directly  tied  to  revomie-producmg  ability. 

I  am  concenied,  franlclv,  about  the  purpose  of  athletics  on  a  college 
campus— why  it  is  there.  It  is  either  contributing  to  one  s  educatiojial 
bftck'^round  or  it  is  nbt.  I  fir.mly  belieVc  in  the  value  of  intereoUegiatc 
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athichcs.  I  firmly  believe  iii  tlio  atliletic  expreb^^ioii  eaucationally  of 
thoir  place  on  tlie  campus,  but  unless  we  take  a  broader  view  of  wliat 
we  are  donjjr  we  are  redly  only  a  fueling  system  for  professional  fpot- 
ball  and  basketball 

I  was  nc)t  here  in  the  past  Congress,  and  I  am  frankl}^  witliin  the 
conhnes  of  the  way  the  chairman  explains  our  role,  I  am  going  to  have 
'iHi^  Tv*^''  ^^'S  out  the  testimoa;^^  of  the  committees  thai  liandled 
title  IX,  and  I  am  going  to  have  to  golo  tlie  Congressional  Eecord  and 
(lig  out  the  debate  on  tlie  Javits  aineiidniei)t,in  both  the  House  and 
henate  and  t^y  to  arrive  at  some  consensus  in  my  mind  as  to  what  was  ^ 
intended,  not  wliat  was  said  months  after  the  amendment  was  passed, 
but  what  was  intended  at  the  time,  and  try  td  draw  my  conclusions  on 
that  basis.  ,     ,  .  % 

So  my  comments,  I  guess,  really  have  nothing  to  do  with  our  pur- 
pose here,  butlfclblhad  to  say  them. 

^fr.  FvMK,  I  woukMiko  t<>  respond  to  that  because  I  think  you 
niisunderstand  what  was  said.  Wo  are  committed,  and  I  tliink'inost 
ot  our  institutions  are  committee,  to  a  broad  program  of  intercol- 
legiato  athletics.  Unfortunately,  our  institutions,  long  ago,  decided  not 
to  put  appropriate  funds  into  intercollegiate  athletic  programs.  Wliat 
tiiey  have  said  fo  us  is:  "You  must  support  tlie  athletic  pro^rram  on 
your  own."  •  ^ 

Now,  of  course,  that  leads  to  manv  problems.  It  would  be  ideal  if  the 
institutions  said;  "We* are  going  to  undertake  total  support  of  the 
athletic  program,  just  like  any  other  worthwhile  educational  en- 
deavor. But  they  have  not  done  So.  The  chances  of  them  doin^  so 
now  are  practically  nil,  because  all  of  the  institutions  are  in  economic 
stros.s.  Inflation  and  increasing  costs  have  far  outstripped  even  appro- 
priations ill  State  institutions  that  were  fairlv  generous. 

So  the  chances  of  getting  the  kind  of  support  that  vou  are  talking 
about —to  support  the  program^the  cliance  is  very,  very  limited. 
,  T  don  t  think  we  are  talking  al>out  the  gcneiyarquality  of  the  pro- 
gram. I  would  say  that  one  indicator-  of  the  general  quality  of  a 
program  is  the  breadth  of  that  program—how  manv  sports  are  there 
and  how  many  of  them  appeal  to  different  interests,  botlMnen  and. 
women.  ^ 


But  we  are  talking  about  a  couple  of  revenue-producing  sports  t)mt 
m  fact  support  all  of  the  iV^st  throu«:h  their  contributions. 

Mr.  Bi.orrK.  The  testimony  of  the  coaches  2  davs  ago  was  to  the 
c^ntraiT^  Ihey  mentioned  that  the  revenues  gcnei'ated  from  major 
sports  on  the  campus  that  they  were  familiar  with  did  not  go  into 
women  s  athletics  programs  or  on  their  campuses,  that  they  went  into 
tile,  minor  programs,  minor  ongohig  sports  of  the  men,  but  that  the 
.   revenues  generally  did  not  getover  to  thc  other. 

ifaybe  it  is  mtich  broader  than  that.  Maybe  that  is  fcome  rare  excep- 
tion,. That  was  Darrell  Eoyal  of  Texas  talking.  I  would  like  to  check  . 
'  and'see  what  the  typical  situation  was. 

iVfr.  FnzAK.  In  our  own  institution  and  many  others  I  am  familiar 
with,  the  money  left  after. covering  the  expenses  of  promotiiiir  apar- 
tictilar  sport  is  used  to  fund  minor  i>pi>rt  programs  and  women's  sport 
prof  ram«?.  Some  of  the  expenditures  are  excessh  e.  That  is  why  we  are 
having  this  national  meeting,  so  that  we  can  lia\u  a  greater  ditlcrence 
appearing  between  expenses  and  income,  so  as  to  bu  able  to  support 
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our  pro^^l•aln^^.  broatLpio^iiaiiKs,  \mn\  viUctiMAy.  Tho  .surplus  goes  info 
a  general  athletic  biulgeU  ami  tjiat 'budget  }^  digded  without  idon- 
tificatiou  of  duUars  anionic  the  total  spirts  program.  .  , 

As  I  i?av.  in  our  ca^e  \\e  ha\^  had  over  i^OO;  woll  wc^  are  right  at 
2oi)  p;irrieii;^nti>.  Wc  lui\e  had  a  ver)  excellent  and^ftectivc  program 

in  my  view.  /,       ,  i  i.- 

Xow,  that  monev  uemos  friini  the  in^ionie  generjVtcd  by  athletics. 
Consider  the  matter  of  fee  allotatiun.  Students  are  athaitted  to  ath- 
letic events  at  a  \ery.  low  eust.  It  U  nuieh  lower  than  that  charged  ior 
that  ^ub.->id>  ndghtr  a  1m;  be  I'egardcd  as  earned 

ijicome. 

Mv.  O^irAUA.  Mr.  Buchanan.  ^  ,  ' 

>Mr.  BrruAXAX.  Thank  vou.  *   -  *    'u?  . 

O'llAia.  Before  Mr.  Buchanan  beg!ni=.  let  nie  ask  those  present 
in  the  committee  room  to  restrain  theiL  enthuMa.sm  ajittlc  bit.  ,The 
tradition  of  the  eo!tgiefc5>iunal  hearing  i>  th<^t  tknioiKsfrations  bv  those 
present  in  tlie  lieaiing  room^aie  fr^MWied  upon.  I  am  not  s:tyiijg  that 
to  chasti>e  a!i\one,  but  £  ^\oukl  htjpe  that  tus  hldebomid  trauUioualiSts 
can  be  com  fortablc  up  hens  . 
^fr.  ]^,uehanan.  )  .  .  ^, 

Mr.  J^ui  ii-\NAN.  X  appreciate  the  Chaii  ^  a.'>^iuJifnion  that  my  ques- 
tion would  iTPiierate  enthusiasm.  ^  . 

^fr.  Fu/.ak.  v.e  are  eoiifiontetHu  re,  paitieulai  ly•gl^en  rHe  ground 
rule  that  the  chairman  ju^t  indicated  of  n»nil>k'te  approval  or  dis- 
appro\al,  ^\ith  reallv  a  knott\.  piobluiii,  and  I  hope*  \ou  appreciate 

that.  1  1 

More  than  half  of  tlie  popttlatlon  of  this  country  is  female,  about 
io  percent  of  the  woik  n>nu.  All  of  the  ^tatistks  there  are  indicate- 
that  both  in  educafion  and^empkn  mViit  there  i.s  a  d«a!i»ati.'  dilference 
lictweciropportujiitu's  fur  nien  and  for  .\\omcn  ii^  our,^ocictj.  I  think 
that  is  just  a.fact  that, Is  virtually  iirefutable.  It  has  to  be  a  maior 
probUWm-g,  M>eii;t\.\\heiv  the  nunn  ha.s  lu  eome  that  oTii  i  v^O;.\^oVklng 
parent  fa'mih\or  ill  ^^hich  theie  ate  maii.\  women  lieirds  of  hcmseholds 
that  ha\e  to'eai^i  Iirhjuil'  for  thcmseUas  and  their  children. 

Now-  thi<^"atJiletie  thing  I  think  is  thu  least  of  all  of  the  considera- 
tions in  mv  own  standard,  i  at  her  thaji  soni^'f  hhig  that  applies  across 
the  hoardni  ed-.uaiicnJn  the  title  IX  ivg'ulatioiis.  E  think  it  r-^  ycry 
*  important  to  achle\e  et^alit\  ou  ^he  ba.sl.^  of  in  our  instiUitions 
that  is^involved.  * 

OIC.  J  wanted  to  e.stabli^h  that  In  fine  I  mo\ed  into  this  -o.  you 
understand.  I  think  it  is  rather  importanf  a.^  to  wlicther  we  arc  going 
^to  give  a  broad  intei pi^tation  or  a  xci}  nairow  and  weak  interpreta- 
"  t  ibn  to  I it'le  IX  rc^gulati4)n.s  across  thej)oard.  -  .  . 

Now,  as  to  {^thielics.  we  ha\e  heard  testimony  from  replv^entatlves 
of  the  American  luyt>tball  0>aehes'  Asbociatlon,  \\ho;^c  witnesses  were 
priniariU  (^>nipri£.ud  of  coachei^  from  /najf)r  Amcuican  universities, 
where  the  re\enue;,  fioiii  their  foi^>tjiall  t<^amh  ha^e  pro\ed  to  be  highly 
protitabK*  and  defmltelv^a  ttaine  ^-f  incouie.  but  nside  from  those  large 
uinversities.  how  are  the  other  tolleg**s  and  universities  faring? 

I^r  example.-mv  own  alma  mater  lias  to  gi\e  up  football  this  year, 
and  those  who  wanted  to  m'C  It  were  alaimed.  but  wci^ouldn't  alTorgl 
It  beeause  it  wa>*,costiijg  us  too  niueh  mone\ ,  Is  the  norm  in  tlie  coun- 
try that  the.^c  ^ports  make  money  so  one  can  .sa}  I^^o^evenuc  produc- 


ing  oa  a  4iet  basis,  it  is  a  .source  of  income  to  the  student,  or  is  the  norm 
that  these  afe^ro\  enueJosiiig  activities? 

Mr.  FrzAK.  I  would  like  to  ask  ^fr.  ^rai*shall,  v^'lio  is  director  of  ath* 
letics  and  representing  a  division  2  school,  to  i^espond  to  it  because  I 
Ihmic  his  school  fits  into  that  pictui^. 

Mr.  iLvKsnALL.  In  our  institution  we  generate  about  -10  percent  of 
mo  total  cost  of  int^f€ollegiatc  athletics  and  intramural  activities. 
Football  does  not  produce  revenue  in  excess  of  the  total  cost  if  every- 
thing is  fi^nired;  tliat  is,  proration  of  salary.  Basketball's  revenue  posi- 
tion is  Similar.  I  think  that  is  fairly  tyjiical  at  least  of  many  division  2 
or  division  3  types  of  institutions. 

Mr.  BuciTAXAX.  Yon  would  say  the  norm  is  that  these  activities  are 
generating  income?  .  ' 

!Mr.  ^Iausiiall.  That  is  correct.' 

^fr.  BuciiAXAX.  .Then  before  I  go  further,  why  not  make  your  re- 
quest where  income  is  generated  ratlier  than  revenue,  because  you  can 
charge  $a  for.a  j[>mg-ponn;  ^ame,  and  sav  it  is  a  revfenue-producing 
spoit  bY_voair  revenMJefinltion.  Khy^  not  say  wh(!>©  income  is 
generated?  '    '  ^  - 

Mr.  ^lAnsiiAu..  I  do  not  believe  that  anyone  in  the  NCAA  is  seek- 
ing to  write  a  provision  that  would  allow  evasion  of  the  requirements 
^^^tkJDvill^wgli  adoption  ola  nominal  charge  for  admission, 

^ir.  BuciLvx.r^  J-anh-not  sayiiMLthat,  but  I  am  simply  saying  that 
you  could  give  suchliroad  coverafl  under  the  definition  of  anything 
,  that  produced  income,  I  mean  that  generated  revenue,  whether  it  was 
a  losing  or  winninfir  proposition. 

^Ir.  0*Har.\.  Win  you  yield  at  this  point? 

ilr.  Bt7oiL\XAX.  Yes. 

^Ir.  O'TIar  ^  Of  course,  you  have  a  problem  thfe  other  way. 

•^Ir.  Bucnr.vXAX.  I  don't  have  a  way  yet^  I  am  exploring. 

Mr.  O'ITaha.  But,  in  answer  to  that  question,  one  of  the  coaches 
before  us  ^vas  from  ifaiyland,  Claiborne,  and  then  football  pro- 
giam  had  been  highly  .sueVes.sful  in  the  1050  s  in  producing  revenue, 
and  then  it  had  fallen  on  evil  days,  and  it  was  a  loser  for  tJio  athletic 
•  department,  and  now  I  think  ^Ir.  Claiborne  said  last  vear  they^had 
produced  net  revenucj  and  I  imagine  that  is  a  cycle  wliicli  vou  some- 
times se<». 

'Mr.  BrcirAXAx.  I  am  sure  the  chairman  is  correct.  I  am  not  tiying 
to  make  a  point,  but  tiying  to  explore  this  problem,  because  I  just 
want  to  know  whether  the  t\pical  situation  is  maki^ng  money  or  losin^r 
money?  ,  ^  © 

.  Mr.  FrziAK.  Football  progmms  have  immense  value  to.  an  institu- 
tion. Kecently  wo  had  our  economy  meeting  in  Kansas  City.  Wo  wei:o 
trying  to  lead  up  to  a  national  approadi  to  cutting  costs/One  of  t^ie 
snmll  college  presidents  said:  I  have  dibcovured  how  verv  important 
It  is  to  us  to  have  an  athletic  program,  and  particularly '/ootbalh  be- 
cause we  have  to  draw  students  and  tlio  costii  are  \eiw  high,  and  it  is 
veiT  important  to  us  to  have  a  football  program.  Thai  is  ahnost  a 
dii-oct  quo/e. 

.^o  even  though  that  football  program  didn't  directly  make  monev, 
xt  indirectly  produced  revenue  for  the  institution.  I  tllijtk  that  inucli 
of  this  depends  upon  the  level  the  school  ►ai.pires  to.  Too  often  a 
school  at  a  Saiall  ^.ollege  le\el  wants  to  be  a  national  power  or  the 
middle  school  wants  to.  be  wu^  up  at  ilic  lop  level  and  when  they 
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st-m»  to  i\o  tliftt  it  is  \ery  costly.  Thoy.  don't  have  large  enoughjsta- 
cliuins  or  do  •not  have  eiiou<;h  speotiftor  i>utenUaI  ty  Iniancc  suoa  an 

cxpei\sive  pm^rvain.         "  .,.,.'.„•  ,.!•,! 

Then,  ofcourse,  what  happens  is  a  IcukI  of  disiUusionmont  wiiitli 
results  in  cutting'  tl»c  entiru  athletic  program  or  cuttnig  out  the  toot- 
ball  program..-  ...  e 

Mr.  BcciiAN'AN-. -Let  inc-get  back  to  the  relative  position  ol.  men 
niul  woinen^n  athletic  acti\  ities  jn  the  colleges  and  univei-sities  in  our  . 
countiT.  "We  liad  testimony  that  women's  sports  do  not  produce  tUc 
i:;tc:-cst  as  a  spectator  biwrt  that  are  found  in  men's  reveiuie-producing 
spo'rts.tAs  one  who  watched  Chris  Evert  and  the  .foriper  Miss- 
(Joolaiiouff  playing  tennis,  is  hard  lor  mo  to  understand  that.  Maybe  i 
have  a  wanted  :ni^d,  but  I  uuuld  rather  watch  them  than  Junmy  - 

»    Connoi-s.  .  .,      ,       ,       1  ,     •  1  1-  :  1  • 

But  anvwav,  could  this  fact  ]>o  attributed  to  the  substantial  denial 
•    of  opportimitv  to  women  to  participate  in  athlttic  programs  andcbou  d 
it  be  reniedied"^by  requiring  that  women  to  .bo  afforded  every  possibility 
tn  ho.-able  to  participate?  ,  ,i 

i[r.  Fuz.MC.  Women's  vai-sitv  atlilctics  arc  not  less  extensive  than 
'  the  prcrams  for  men  because  of  discriminatory  pnapticos.  Women - 
leadeii?.1iiid  T  think  I  can  say  this  xalri;y,  did  nof/avor  going  info 
vai-sit.y  iliteivollegiato  athletic  competition.  It  has  only  beemn  recent 
"  veaix  Vliere  this  has  ohai^|red  stnd  opened  up.  X^lmow  T  can  cito-you 
•«iul  illustration  in  our  own  iii.stitution.  A  Canadian  Olympic  gymnast 
on  our  campus  gave  a  few  exhibj^>ions  and  interest  among  women 
students  was  excellent.  '  .   •  ,  . 

We  tried  at  that  point,  about  12  yeats  ago>,  to  got. started  in  having 
a  woman's  gvmmistic  team  and  perhaps  mo\'o  into  other  sporte.  \\  c 
werostroiiffh-  opiwsed.bv  women  who  had  Ivulcrship  positions  on  the 
campus.  Thev  indicated"^  they  prefcrreil  not,  to. have  competition  but 
rather  to  have  what  thev  called  play  days.  I  am  not  saying  it  m  a 
dero<'atorv  sense,  thev  believed  intense  compfctitioif  was  harmful  and 
would  rather  see  good  relationships  fo.stered  through  a  relaxed  and 
.much  more  easy  competitive  situation.  •.,    ,,  4.  I  <. 

So  I  think,  when  there  is  an  attempt  to  ascribe  the  present  stato  ot- 
discriminatory  practices,  that. is  inappropi-i.-^te.  Again,  1  don  t  tluiiK 
it  Is  appropriate  to  expect  women's  vai-sitv  si_>orts  m  a  period  ot  u 
,Voais  or  G  veai-s  to  bo  at  the  same  lo^cl  and  with  the  same  Xacihti^, 
"TliQ  same  coaching  and  administration,  that  a  program  that  is  80  or  So 
orOOvearsoldhas.  ^  ,     ,         ^  ^ 

I  think  the  differences  relate  to  history  and  developineiit. 
Mr  Mvif^irvLi..  May  I  coinmenfeon  that.  If  my  presided  came  in  • 
■  and  said,  How  much  money  will  it  take  to  put  us  m  coinpleto  cpiii- 
plian'ce  with  title  IX  and  meet  the  needs  of  all  of  our  students,  satisfy 
.     our  women  coaches  and  those  re»]jonfaiblc  for  women  s-  programs,  1 
would  not  know  how  to  respond  to  him,  because  thei-e  is  a  wide  divoi- 
siCy  of  opinion  among  leaders  in  the  women's  movement  as, to  tUo 
direction  of  intercollegiatft  athletics  for  women.  •  r'  .  i 

Some  want,  the  opportunity  to  produce  revenues,  as  you  indicated, 
the  opportimitv  to  recruit,  the  opijortuuity  to  be  a  ful.l- time  coach,  the 
opportuftitv  to  bo  able  to  conduct  bake  sales,  about  which  I  spoke,  to 
.  raise  money  for  scholarships,  an.d  the  opportuiyty  to  be  fired  and  lured 
"  an  the  same  basis  as  men.  ^ 
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t  ifMiN  art  iii-,  k\i  want  buinvXhiug  iliiToiei^tTaiul  unitiue.  Wc 
u\iat  It  uiupU'U  h  witliiii  tlu*  uduuitioiiai  inaneuorlc  and  treated  tile 
r  H^V  iU*  lu  eduiatiun,         ttiiiuv,  protcitiuii  a<j:uinst 

hi;n«r  thttL  aud  uik  h.ian^  to  gu  out  mid  L,eac'nitc'incuiue  and  thosic 

lu  .tllMiMiiu,  I  tuultl  nut  I't'SiJund  lu  hhn  if  given  that  ^|ue^tiou 
.it  liu^fiiue.  I  think  it     »  "^K'y  rv^^jte  and  aiuithcr  reaiaon  Avhv^we  need 
fu  ]iAu  all  in({iaa  btuJv  and  \vc  jjecd  to  dttfnninij  exactly  whore  it  is 
\\ai*t  thisc  iruud  \\oiiii*iiV  juu^ranib  to  «^o,  ^^herc  they  ^^ant  to  be  in 

jfMr-,  in  jeat^,  and  to  a^^^l^t  them  ia  getting  to  that  iJoint.  I  endorse 
that4-onipletely,  ' ,    .  ^  ^ 

Mr.  Hi'^  a.VN  \v  One  ino^re  nionient.  Mr.  Chairman.  VTo  had  tesj)i- 
fiiuuy  earlier  liont  tht  Xat^'Ional  Students  A^iiueiatIon,  wliich  was/to 
till  |ffi«t  that  tlu  \\uaHn\->  poition  of  the  atliletlcs  in  the  t\ pieal  i?iLi- 
atfMu^.vi»uhl  U  At  ml  i  ptmut  of  the  t«>tal  i*(*l!e<i:tate  athli'ilc  lni'd<rj)t. 
I  hi  IV  a  fmhli^ati^ai  .^huwini^  llu»  rida(i\i*  pertvnta^e^J  for  men 

mil  V,  onien  in  var^ou^  particular  institutions. 

Thr  Wu«  k  km  there,  k-  that  for  men  and  the  red  line  is  that  for 
iunvvn  in  thin  *  h.ut,  antl  do  I  /rathta,  uu  are  not  ehalleiig-ing  the  fact, 
that  ihvii*  i-n't  a  ImM-  n>  to  why  a  yuod  deal  moie  is  spent  for  men 
fhan  a,  I  at  4-riujdv  ^aunn:  this  is  primarily  the  case  because  this 
not  ln»yu  I  oi  wonteji  biifore,  and  do  I  gather  tiiat  is  yoUr 
tc^tifnonyi  ^  , 

,  Mr.ln  /,AK.  That    part  of  the  ans\ver*\»ufcnot  all.  Stan-? 
y  Mr.  MAUMfAiL.  I  wiiuM  *  hallcnixc  the  2  [percent  ii^nu.A  I  ^\ouId  Miix- 


\r**  \    uid;«,atcd  in  my  comments,  if  you  eliminated  foot- 

^'tl!  and  !»ju>kaban,  }ou  uuuKl  find  nuich  Ji^s^  disparity  between  what 
-^^xptridetlon  th^  miuV  and  women's  programs.  JTor  In^stance,  a  rela- 
*  ydy  nt  w  program  at  tliu  rnlvcrsity  of  Xlichi^fan  lias  a  differential 
*rt  >v*jui()  a.  toiupau  vl  to  s:>Ut).OUO.  Tliat  is  mor/B  representative  of  the 

un  nt  disparities.  The  University  of  Micliigan  is  just  getting. into 
^'»oinra'-  >pfin.-.  (Ji^r  own  ^lichi^an  State  program  would  be  "more 
ty  i'U  ik  Our'ii^^tuv^  arc  J>15b,u».M)'aj,  compared  to  $150,000.  So  that  is 
tf  *  kuid  ot  cui|ipai;>on  thcic  I.s  if  \ou  eliminate  football  and  basket- 
Thi'M'  li«:un -5  io.t  1  nuls  the  operational  budget  aiul  include  nei- 
tk»  r  ^t*hninj>tratA\ti  tti^tn  nm  unv  assignment  of  cost  figures  to  the 
of  facilities.  ,  :  ' 

Mh  Ik  i  H\NAX.  If  jou  eliminate  footJ[)all  and  ba.^ketbalk  ^^ould 
\**n  liati  ii  n»u^rhly  euuul  situation  to  he  there  I    ^  .  .  ^ 

Mr.  Uxsays.  Ci  iM  I  r(^p(^nd  with  infoimatlon  on  one  prounnn  at 
tfM*  I  invei-xity  of  Washington,  of  \\hich  lam  a  graduated  This  com- 
ifttr  >'LUjO,ojio  U  budgeted  for  the  \vomeii'c>  sA>imming  program 
I  A  KiiMUHio  for  the  Uicns  piogiam.  This  is  a  nationally  prominent 
prHirrtn  with  a  total  budget  of  $-2.0  million.  It  i&  the  disparity  in 
l»K^rl.:iil  and  ba.-lu  thull  tiuit  taki^  the  picture  out  of  all  po^^sible  equal- 
ifr.  1  in  ii  is  lio  conceivable  it  can  be  equal  in  those  two  snorts, 
imi  y*.n  ran  h  u  in  a  ♦rrowing  u.»men  ^  program  at  the  University  of 
u  j«-iun*rt<.ji  ( hf' budget.^  are  very  much  comparable. 
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I  niiirht  luia.  unfoitiiiuiich,  that  ulicu  tllc  St^te  attoi;ney  general 
heard  of  the  title  IX  regulations  lie  immcdiateiy  advised  the  Urn- 
versitv  pf  Wabjiin^ou  to  cancel  all  grants-in-aid  to  all  male  athletes 
except  in  footWU  and  Jbasketball.  The  university  did  so.  The  swrni- 
nung  team,  for  instance,  Y.ould  have  been  third  in  the  NCAjV  cham- 
pionships but  finished  sixth  after  hearing  this  bad  news.  The  Um- 
\ei>ity  of  ^Va^liington  no  longer  getting  aid  to  male  athletes  except 
forfootball  and  basketball.         ^  .  i  j  j 

-  :Mr.  BucHAXAN.  I  wonder  about  my  last  question.  If  you  excluded 
foStball  and  basketball,  what  then?         '  .  '  / 

^fr.  HA-Nst.v.  you.n»ean  the  percentage  ?  Well,  we  are  not  prepared^ 
to  give  thaton  any  national  basis.  .      .  \  i 

Mr.  BucTiAXAN.  Xo.  I  mean,  would  you  find  it  fair  that  a  roughly 
equal  jimount  of  motiv}  be-bpent  on  men  and  women  if  you  exclude 
football  and  baskctbair?  ,  •  i  ,  '     i  \  t  i 

]Mr.  Fpzak^I  thiwk  there  ale  questions  that  relate  to  that.  I  don  t 
think  vuu  can  deteiinine  fainios  necessarily  on  the  ainoimts  of  money 
^Umt  are  spent.  JTor  instance,  we  haAc  three  meirs  sports  where  there 
is  no  recruiting  oil'  campUb  and  \\here  there  is  ho  athletic  aid  and 
where  wo  have  a  part-tuiic  co.ich.  Thohc  sports  are  lacrosse,  soccer, 
and  fencing.  '  . 

.  Xow.  the  conipaii.-on^  ^^hich  are  iisually  made  are  comparisons  be- 
tweim  football  and  basketball,  not  sports  such  as  soccer.  What  I  am 
saying  is,  tJiere  aiv  great  dI^^erelii'(^'^  among  inen's^sports  in'oirrams  and 
exnenditui-es.  as  great  as  there  could  be  with  women.  So  I  think  the 
point  is  that /it  ib  inappropriate  to  judge  fairness  in  terms  of  dollar 
expenditures. 

There  are  .bO  many  complex  factors  that  enter  into  it.  It  depends 
u()on  the  locale  oT  the  competition,  for  instance.  Now,  in  tlie  one 
instance.  tra\el  may  be  a  major  factor  in  terms  of  the  costs  related  to 
a  iri  veil  snort.  As  a  result,  sometime^  we  drop  a  sport. 

"We.  at  Slichigan  State,  had  boxing  for  many  yeai-s  and  there  were 
two  reasons  for  ilroi}piiig  it,  but  one  was  we  ]iad  to  go  too  far  for 
nmipetition  and  it  was  too  cobtly  in  terms  of  travel.  If  you  are  com- 
peting in  A  our  immediate  locality,  such  as  we  do  in  Soccer — we  Com- 
pete with  >mall  cuUegtc*  es^ential^>  —the  transportation  costs  are  very 

low.  ^  .        '   ,  . 

Xcw,  to  judge  that  soccer  program  and  the  equalih  of  it  on  the  basis 
-of  expt^nditui e  is  inappropriate. 
^fr.OTrAHA.^lr.Motti. 

;Mi.  ^Mt/iTL.  Thank  you,  [Mr.  Chainnan.  j3efore  I  ask  my  questions, 
T  wouhllikt^  to  jubt  blatc  that  Coadi  Woody  Ilayps  told  me  at  Ohio 
Stat%*.  i["ni\ei'slty  there  is  going  to  be  $185,000  expendotrfor  women's 
athletics  next  year  and  they  havp  11  team  sports  now  and  8  full- 
time  coaches  at  Ohio  State  ITjiivei-sity. 

Were  th<».  niembers,  ^h.  iru>5ak,  the  members  of  the  panel,  were  mem 
bers'^of  XCAA  disappointed  when  the  President  of  the^Ijiited  States. 
btM'aM>e  he  ^\a^  a  former  great  football  plajcr  at  the  XTniversity  of 
Michi^'an,  ^\lu'n  title  TX  rules  were  promulgated  b>  IIEAV5  was  there 
anv  di'^'jippointinent  by  the  memhei'S? 

^[r.FrzAK.IDisappointment  with  President  Ford?  , 

^fr.  IfoWLyTacit  approval  of  title  IX. 
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Mr.  FuzAK.  I  iiii^rlit  hay  I  can  bpi;ak  for  uo^elf, }  vs,  tliere  Avas  great 
disappoiutmeut.  AlUiuugh  I  think  bouie  of  u.s  may  have  expected  it. 

Mr,  MovTL.  We  prefer  the  adage  '•killing  the  oroobe  tliat  lavi?  the 
golden  egg."  and  do  jou  believe  this  wuidd  probablv  dcbciibp  what  is 
happening  here  with  title  IX  as  far  a^^  intercolleijiate'fuotball  ^uid 
lm«kotball?       c.  . 

Mr.  FuzAK,  Certainly  in  major  progranib  it  coidd  be  the  oa.SG.  It 
would  have  an  impact,  t  am  (juite  hiire,  acro>b  the  board  but  bomewhat 
lo'^s  impact  at  smaller  inbtitution^,  bmalleV  c.ollegCb,  and  perhaps  less 
impact  in  soiue  of  tliohc  schools  that  have  *ajd  based  on  need,  but  it 
v/Oidd  still  have  an  impact,  because  of  certain  ixjquirements  that.  I 
say  arc  inherent  in  this,  the  checklists  relate  to,  expenditure  items, 
livery  institutionjlarge  and  small,  would  be  affected  by  it. 

^tv.  'SIaiishau..  a  quick  comment.  At  our  le\el,  a  isiojti  2.  where 
we  iijust  raise  money  in  the  amount  of  about  Sl^^O^OOO  for  our  grant 
in  aid  program,  it  would  ccitainly  ha\e  a  badveiVect  on  our  ability 
to  contmuc  our  program  if  we  cannot  generate  mone^s  for  specific 
programs  and  cannot  accept  invitations  where  a  grantee  is  paid  \\nd 
so  forth,  '  -  ,  .L  . 

^fr.  Mo'iTU  Mr,  Blouin,  my  Democratic  colleague,  stated  Ke|ore  that 
he  hsieued  to  Darrcll  Eoyall  and-I  think  If  you. relate  to  this  question 
or  answer  it,  the  University  of  Texas  is  unuiuu  in  their  program  in 
that  all  of  their  funds  go  c^:clusi^ely  for  male  athletes,  but  isn't  it 
the  /ule  generally  that  botli  female  as  well  as  male  *ithk't*.\-5  earn  ]>ro- 
ceods?  *        »  r 

FmAK.  I  think  it  is  much  more  commoiij  but  I  am.afraid  I  can't 
,  answer. for  every  one.    '  -   /    f  **  * 

Afr.  IIaxsex.  As  a  model,  I  again  cite  the  rni\  crsity  of  AVasliington , 
and  their  suj^port  for  both  intercollegiate  ]>rograms  for  men  and 
women.  At  this  time,  there  is  great  diversity  of  adininiatrati\e  struc- 
furc  across  the  conntr\^  in  diiTcrent  types  \if  univei-sitiob  and  some 
have  combined  and  some  have  separate  programs.  It  ib  dillicuh  to 
know  if  it  goes  directly,  but  at  those  .schools  wlnu-e  the  programs  f(;r 
mi'n  and  v/omen  arc  combined,  the  rt  \  enui*  is  u.hmI  to  support  pi  ogi'ams 
for  both  niQn  and  women.  *  -    '     .  ^, 

^fr:  ^rpnx.  Could.you  fully  explai\i  once  agam  your  [iropo^ed  com- 
promise with  regards  to  the  k'ssta'  wl^orts^'^^;  to  speak,  like  l)aseball 
and  track  and  tennis  as  to  how  the  funds^w^idd  be  .shared  ^((uall^  in 
(hose  sports  after  football  and  basketl)all  nef^pjulh.s  would  be  figured  ? 

T  think  it  wouki  be  helpful  for  the  committee  if  \ou  explained  that 
'compromise..  ^  ,  •  '  ^ 

Mr.  FuzAK,  "What  Ve  are  suggesting,  has  been  misinterpreted,  we 
have  not^asked  for  exemption  of  re\cnue-pro(lucing  sports.  All  wc 
have  <?aid  is  that  the  institution  ought  to  ha\e  the  opportunitv  to 
jipply  revenue  or  make  a  dtViblbn  in  terms  of  ajjplication  of  revenue 
to  that  s\mt  and  its  promotion  and  its  de\elopnient  before  -.\hatever 
isf  left  is  used  iji  other  sportsJ 

T  think  the  remainder  would  be  shared  among  all  other  sjHjit.-,  both 
men  and  women.  \    *  * 

Yon  know  our  own  institijtions  have  retjuircmentb.  It  is  inappropri- 
ate to  j^ssumothat  such  a  coiulition.as  indieated  by  Darrell  Eovall  is 
likely  Uk  continue— in  tenhs  of  oiir Wn  inbtitutional  recjulrements 
and  ni  terms  of  our  own  institutional  pressures. 
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Very  few  prcMiK'Hth  ui  boiml.^  of  trubteu^  or  regents  woiikl  <jo  along 
•  with  that  for  a  \eiy  long  period  of  time  a^  tho  wonicirb  varsity  pro- 
grams develop.  '  ;  ,    1     .  t  X 

Mr.  Morn,.  Could  you  CAplaln,  and  I  tniiik  you  touched  on  it  before, 
-a>  to— well  co.-tb  ha\e  gone  up  aud  the  boholar^hlp  programsMu  vari- 
otit>  uiii\  erbitie:?  and  ooUeges  ha\  e  becu  all'eoted,  and  could  you  expound 
oivliow  that-happened  a  httle  bib? 

Mr.  FpzAjic.  Yes.  A  whole  variety  of  costs  have  increased,  many  due 
to  inflationary  ^^ituatioiib  and  many  of  them  due  to  even  internal  rais- 
ing of  cobts.  'ITor  example,  salaries  of  coaches,  and  XUii^^  benefits  in  rc 
Jation  to  tho»e  ^^ahirie^  have  in^ieab.cd  tremendou.^ly.  Cost  of  equipment 
• .  has  increased.  Costpf  maintenance.  Coso  of  travel. 

For  instance,  again,  I  ean  give  it  best  by  an  illustration  from  our 
own  uibtituti(;n.  Our  football  team  flew  from  East  Lansing  or  from 
Lansing  to  Champlain,  111.,  to  play  a  football  game,  I  guess  tliat  is  3 
years  ago  now.  at  a  co.^t  of  $7,000  for  all  transportation  of  the  teani 
and  related  per^ouiiel.  Two  years  later,  ^\e  \\cid  down  there  at  a  cost  of 
i?13,U00.  Since  then,  the  cost's  of  travel  ha\e  increased  much  more  rap- 
idly tlian  thev  were  increasing  at  that  thne. 

8o  a  great  nianv  costs  ha^e  continued  to  go  up  and  the  limits  of  our 
income  production  are  clo^ie  at  hand.  It  is  impossible  to  increase  foot- 
ball ticket  priees  bevojtd  a  certain  point  w  ithout  losing  the  balance. 

]\tr.  MoT^L.  ITu^  it.cut  down  appreciably  on  t^eholarships  for  other 

sports,  too?  ,  „  *      ,    .  1 

Mr.  Fu/.AK.  Yes  it  has  andoiko  on  football,  lor  example,  in  a  rela- 
tively recent  coiu  ention  of  tho  NC.VA  we  limited  grants  in  aid  in  foot- 
bail  to  105.  We  are  now  limitinc:  it  or  proposing  to  limit  it  at  the  next 
clSTIivcution.  One  proposal  would  limit  it  to  60  in  football  and  another 
^e  won  hi  limit  the  imriiber  of  football  scholarships  to  90.  There  are 
still  other  proposals.  ^ 

Jfr.  Mo-m..  AVhat  about  the  other  lesser  sports  ?  ?       '  \ 

Mr.  FnzAK.  In  the  other  sports  there  are  se\eral  kinds  of  proposals 
and,  of  course,  it  is  impossible  to  know  what  the  reaction  of  the  con- 
vention will  be.  There  is  a  proposal  to  limit  tuition  and  fees  grants 
in»0;U  other  than  football  and  basketball.  _  -j- 

Mr.  Slorn.  Basically,  tnis  is  going  to  hurt  tho  minorities  more  be- 
cnuse  I  think  there  is  a  disproportionate  number  of  especially  black 
people  playing  football  and  basketball,  so  minorities  will  be  hurt  by 
reductjou  in  tiie  numl>cr  of  scholarsliipsris  that  correct  ? 

.Mr.  Fu/vAic.  Well,  I  am  not  sure  that  vnW  be  the  result. 

^Ir.  itora..  But  there  isa  possibility  it  could  liappen  ? 

,:Mr.  F02AK.  Yes,  it  is  a  possibility.  But  I  don't  think  it  is  very 
likely* 

}^b\  Morru  Now,  you  tpuched  also  before  on  the  difference  of  the 
motivation  for  male  and  female  athletes  as  far  as  the  different  organi- 
'/ations  for  competition  and  wiiming.  Could  you  ehicide  a  little  more 

on  that,  please?  •  ,       ,        .    ,       is  i 

Mr.  FuzAK.  Well,  I  am  talking  about  the  past,  where,  for  example, 
there  wjis  indeed  active  opposition  to  the  women  getting  into  inter- 
collegiate athletic  competition.  That  has  changed,  although  there  are 
oreat  differences  among  thft  ^^  omen  at  the  present  time  as  to  the  extent 
they  wish  to  go  in  tlieir  programs  as  Mr.'Marshall  had  stated. 
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''Thcre^are  those  who  m'liu\e  thciv  i-.!ioulcl  be  no  grajits4n-aid  for 
women.  The  title  IX  regulations  would  apijuar  to  fuieclosc  tliis  desire, 
indeed,  evoathe  courts liuve  told  them  tliis. 

irr.  MorrL.  Basically,  what  you  are  at,kiiig  Congress  is  if  we  wouldl 
introduce  and  pass  a  re^^olution  in  theJITouse  and  Senate  to  gi\  e  more 
time  aiid  study  to  this  entire  problem,  is  tliat  correct  ?  '     .  ^  . 

Mr.  FczAK.  That  is  collect.  We  do  not  believe  that  any  effective 
impactstudy  lias  been  m^ide  in  spite  of  what  IIEW  says. 

Mr.  M.vKSiiAT.L.  Just  a  quick  comment.  I  personally  do  not  endarse  ' 
the  proposition  of  major  and  mjnor  sports  or  lesser  sports.  Our  at- 
tempt, 1  think,  throughout  ^NCAlV,  certahily  our  division  two  institu- 
.  tions;  is  to  treat  them  as  muph  as  possible  in  a  like  manner,  men  s  and 
women3  sports,  but  ^^e  Jo  need  some  relief  to  accept  the  Qutside  help 
that  may  be  available  by  a  guarantee,  by  a  ticket,  by  a  donation  to  a 
given  sport.    '  •    .  .  * 

;t  tliinli:  "we  are  aloo  Commitled*  if  tha*t  is  the  direction  that  women 
want  to*  go,  to  promoting  tJieir  ^pprts  in  that  same  direction.  I  also 
believe  that  people  will  come,  as  Mr.  Buchanan  mentioned,  to  watcli 
women  participate  I  don't  buy  the  proposition  that  they  will  nevpr 
come'and  watch  women  participate. 

Wiethe  State  of  Towa,  there  are  high  school  girls'  basketball  pro,- 
gleams  that  diiiw  very  wdl  And  they  bring  in, considerable  re^venue.  As 
an  athierii*  director.  %  wowVl  be  .^^oinoNvhat  less  than  bright  if  I  dfidn't 
explore  all  pobsibilities  on  both  the  men's  and  women's  side.  ^ 

,But  I  need  relief  in  terms  of  guarantees  and.  tickets  that  are  i)ur- 
chased  to  see  specific  activities  for  men  and  women, 
;Mr,  MoiTL,  One  last  question,  Mr,  Chairman,  if  I  ma\% 
In  your  interpretation  of  tlie  riile^  promulgated  under  title  IX,* 
•    under  ;.uur,  interpret  at  ion,  w  ould  there  be  anyone  prechuled^  any  male 
^  athletfs  precluded  from  trying  out  for  woiueirs  sports?  ^lavbe  they 
don't  }ia\e,as  mudi  abllltj  ns  necessary»to  go  to  the  male  varsity  foot- 
.  ball  and  bai»kctball  tvams  and  \\ould  tlic}'  be  precUidcd  from  trying  out 
for jvomen 'steams?  .  /  '  ' 

Mr.  Fu/AK.  Yes,  T  believe  that  is  true.  \    ^  / 

^like*  would  you  comrpent?    '  *    ^  *• 

!Mi%  S(  urr.  ^Ir.  Mottl,  the  re^r.ilation^  use  lauguage  wliich  does  not 
.s.i\  that  in  so  ninnv  words,  but  It  refers  to  situations  in  which  oppor- 
tunities  have  prcviuui?ly  been  limited.  Wo licHe\c  Uiut  it  is  intended  to 
meail  In  the  normal  case  that  in  certain  slfuatious  \\ojnen  must  bo  - 
lu  nnlttcd  U)  i\}  out  for  a  ;?Ingle  men's  team  sponsored  b\  a  uni\ersity, 
but  lhat  men  rannot  trv  out  for  a  women'.s  team.  I  think  that  is  a 
matter  of  ^oi  lal  pulicv.  If  somebody  io  \\  riting  legislation  and  wishes 
to  ilevelvp  athletii:  (>p]>ortuiiities  for  \\onicn,  this  jmlglit  be  sometliing 
t  hat  .^^moone  would  think  was  a  g<>od.idea.  ^     ^  ^-  ^ 

Biit  don't  fiiul^that  in  "the  legislation.  We  do  believe  that  this 
pro\i.^ion,  \\hiih  has  \ery  little  e^:planatIon,  was  hitended  io  create 
opportunitie^^  luy  wonan  on  mca's  teanib  but  not  muii's  opportunities 
on  Avomen's  teams.  •  • 

Afr.  Mo-ITU  Tliaiiiv"  you.  -  / 

Mr.  INfAHsuALL,  I  think  there  i.^a  good  bit  of  misinformation  ^oing 
about  relative  to  contact  sports.  I  have  ^een  ncvvsp^nin^rjuxUcles  about 
relief  ftiV  contact  spot  ts  and  exemptlojib  fut  contact  sports  in  title  IX. 
I  don't  bellev  e.it      s  that,  but  I  plight  refer  that  also  to  legal  counsel. 
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Mr.  Biunvx.  Xo,  tluM  e  ib  eoiifiihitii),  IMr.  Chainnan.  that  the  contact 
sports  have  been  vxemptod  Xroin  title  IX.  This  not  tniu.  What  the 
reguhirions  do  iii  to  permit  separate  team^  w  here  theeligibillty  i,^  based 
on  skill  or  ^vhoro  it,  is  a  contact  sport,  but  all  of  that  is  within  the 
context  of  e(pu^i  opnortunit\  requirement.^  of  tlio  re»>:uIations.. 
.  Afr.  O-Haka';  Mr.  f  ndrews,  '  *  ^ 
-  Mi\  AxDRKWiJ  Xo^(jue.sfion<;. 

Mr.  {)-fr.uM;^A!,v  Ifa\vkini^.    "  <        i  :,  /, 

Afr.  ILuVKfxs.  itr.  Chairnum,  Jlr.  Fu/.ak.  one  page  3  of  the  state- 
nicnt.  the  issue  raised  heenis  to  U?  wluither  or  not  college  tootball 
receives  Federal  a>sii,tance.  It  seenis  to  mo  the  eight  of  the  arguijiient 
that  is  Ixung  nmde  reliut,  hua\ily  on  the  assumption  that  college  ath- 
letics, including  football,  do  notVecci\e  Federal  assistance.  Is  that  the 
tlmist  of>.the  argument  ?* 

Mr.  FirXAK.  That  is  correct,  direct  Federal  a.s^istance? 

Afr.  Hawkins.  Direct.  ^  f 

Afr.  Flxvk.  That  is  what^'itle  IX  savs. 

Mr.  IfAWKixs./What  ab<Mit  indirect  ^Ooes  it  receive  indirect  Fed- 
'»  eral  assistance?  »  ^         '  " 

Mr.  Fc/.uc.  AVell,' we  maintain  that  it  does  not  get  anVrXoAv.  if 
♦  you  were  to  go  to  the  furthest  extreme  in  definiiig  indiredt  aid,  oi 
t  oui-se  e\er\ thing  1s  allV-  tetl  by.ha\jng  Go'veruiK'nt— the  roads,  and 
so  on.  I  tliink  the  ]an«rnagc  of  title  IX.'thoiigh.  is  rather  dear  in  that 
it  says  "rSbciring  asbistancc."  "We  maintaiuijhafe  it  docs  not  receive 
a>sistaiice.  -  '  *  *'* 

Mr.  ITawkixs.  I  would  agree  it  is  obviously  a  difficult  tiling  to 
ascertain,  but  let's  understand  to  what  extent  Federal  assistance  may 
be  available  to  tho^e  who  may  be  in\olved  in  nthlctjcs  and  spccificallv 
foot?ball.  Would  yuu  say  that  any  of  those  wh(f  participate  in  football 
un\}  be  recei\ing  work  study  basii'  opportunir\  granti>  or  anv  other 
help  due  to  aN^istame  programs.  iA\ol\  ing  an.\  of  the^je  student  assist- 
^  qnce  programs?  '  '  ^ 

^fr.  Maksuall.  Yes.  sir;  there  are  students  under  various  Federal 
pijcgranis.  \\orkstud>,  who  do  particip<ite  inathletics.  botli  men  and 
women,  and  it  seems  to  ine  we  cannot  deny  opportunity  to  those 
jwoplcto  partit'ipirte  simj/l}  because  the\  hale  Federal  absistance  in 
,  the  form  of  ji  grant,  job.  or  knin  based  in\an\  \va>  on  athletic  abillt}. 
if  is  handled  by  a  linancial  aid  ofiL  e  on  the  basis  of  need. 

Afr.  Havvimns.  Tfou  wonhl  receipt  of  (inaiu  lal  assi.stance  to  an 
Individual  deny  that  iusIi\iduuJ  an  opportunity  to  particip/ite  in  a 
particular  sports  ,  " 

^  Mr,  IVfARsitAix.  If  acceptiiig  .students  who  reeeixed  Federal  aid 
ineauf  that  nn  fyutb.\il  proghrm  was  considered  to  be  federallv 
rimded,  J  would  then  h?i\o  to.  in  some  wa,^.  attempt  to  conic  up  with 
matching  funds,  let  us  say.  for  mv  field  hockey  proirram^ 

^fr.  IFa^vkixs.  Are^on  saying  that" there  are  dLsad\ antaged  stu- 
dents  who  require  this  t\pe  of  a.-sistance  in  order  to  get  a  /'oUegc 
6ducation  -so  thar  from  a  j>nutical  situation  it  would  deny  ♦he*indi-  ^ 
\idual  a  right  to  parti*'Ipate  in  a  sport  bceau.-^e  it  would  distjualify 
that  institution  or  that  .<port  from  receiving  this? 
j  Jlr.  Mahsuai.i..  Xp,  .sir:  I  wouhl  fight  thlit  to  tlic  end,  but  it  mifi:ht 
^  place  Jiie  \n  a  diuicult  position  if,  )tt  us  sa\,  10  students  with  that 
kxlid  of  assistance  came  out  for  football  ancl  HEW.  gi\cn  thii>raa- 
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terlal  they  now  Ikim-  to  wuik  fiotii,  oidcml  luc  io  '/wo  equivalent 
aid  to  field  h(»/.*!u\\,  to  rite  aii  cxaiiiple.  J  >vouid  then  luive  to  be 
respoiijKible  for  j)ro\idiu<r  10  <jraiits  for  iield  hotkey. 

Mi\  Hawkin's.  What  wouM  umi  do  under  that  situation? 

Mr.  ^fAHMiAr.!..  If  I  *^i)t  e.vu-tlS  that  (lirei  (i\e.-\\elK  it  ii^  my  intent 
to  Iveep  im  juh  and  uLmj  n*\  hitei^t  iu  abide  b\  ihe  law  and  I  would 
>tni*r«>*Ie  to  trv  tu  uii.-e  at  iitv  bake  .^ah-.s  the  nioni}  to  |)ro\ide  the  10 
»^:raut^  for  fiehl  h(M'K(*\.  It'would  be  \en.  \cry  (lillicult  to  do  it, 
l)Ut  I  woukl  eertainlv  trv. 

Mr.  FrzAiL  1  \\(nddMik(»  to  ask  our  le^al  eoun>el  to  respond. 

Mr.  HmAvN.  Mr.  Hawkins.  J  think  that  th(^  (jue.^tion.  this  cpiestion 
sMul  othurs  >h(juh]  be  auibidered  in  hght  of  the  literal  Avordin<!:  of 
the  htatiite.  I  'ndei  thi*  .statiitu.  we.  are  talkhig  about  a  provision  that 

sav.s: 

c  *■ 

Xu  per.MUi  Lilian,  on  the  ba^Ks  (if  .sex.  ho,  excludwl  Jfr<5m  or  denied  the  benelit.s 
uf  or  subjected  to  distriininatiun  under  any  ediicutiuU  DrugrUm  or  activUy 
J      -         receiving  Federal  asijistancc. 

Now  it  I.siUiiatter  of  what  ib  the  coniUionaenhe  interpretation  of  that 

phra?^e. 

Our  position  is  that  there  is  no  Federal  assibtance  <xoing  to  the  ath- 
letie  programs  of  the  collegeSj  and  universities  of  this  country.  \ 

The  bame  t  \  pe  of  wording  appears  in  the, enforcement  section  of  the 
hiw.  la  riHiuiring  conipliajice.  perinitb  teimination  or  refusal  to  grant 
.such  asbibtame  to  a  recipient  not  complying.  There,  again,  it  talks 
about  the  partRular  program  or  part  thereof  in  which  buch  nouconi 
pliance  has  been  found.  »  \  i-    "  r 

I  tiilnk  wt^^are  bimpl}  taking  a  c(Humonsensc  and  literal  readuig  of 
tlnv-e  wonlb.  Jiiuause  theie  i&  no  Fcdural  aj>blbtance  to  the  athletic  pro-  . ' 
gruuis  of  oui'  institutions  this  provision  docs  not  apply. 

>fr.  ITawkkn>.  W'ell  I  am  not  bO  sure*  In  the  report,  we  backed  up 
that  partii  idar  position  with  re.-5pei't  to  as^sistauce  which  amy  be  in- 
(liti'ctlv  imohi'ih  1  luii  n()t  bO  sure  what  the  facts  are  concerning  aTiy 
dtnrt  a.ssi.staneeand  \\heth«*i  oi  n()t  all  of  those  who  belong" to  the  asso- 
ciation stand  in  (?\aal\  thi*  Nime  position,  l^ut  woifld  you  say^  that 
the  opinion  \oii  ha\e*  nndenal  applie:^  jf  as.-^istancc  is  indirectly 
received  ^  k\  , 

Hv  indireith.  lct\siitc  just  a  few  e.xampleb  in  whiclisome  loderal 
assibtume  miglit  al.M)  Im  i  LH'ci\ ed— babie  opportunity  grants,  \vor]c^ 
.studv  |>r(»gram.s,  ^tudent  loan  piogianis.  lie  miglit  even  be  financed  liy 
sonic  FVderal  fundb  in  athletic  fieldb  and  guana.siums.  Assuming  then 
tluit  tins  tvpe  ()f  lu'deral  asbistanve,  or  an\  combination  of  thi.s  type 
of  Fcilerata.sslstance  had  been  reL'ei\ed,  which  in  cft'ect,  benefited  that 
particular  bpoit.  would  \our  opinum  still  be  that  equality  of  treatment 
IS  in  .«onie  way  contrarv  to  the  law^t    ,  ^ 

Mr.  BuowN.  know  of  noJ(?dend  assistance  to  sports  fr.salitiek 
In  fact,  the  law  ib  (pilte  clear  that  the  assibtafice  goes  to  the  educational 
facilities.  c!as>siooriis,  laboratories,  but  not  to  athletic  facilities.  And 
as  to  aid  to  an  indi\iiliia]  student.  T  don't  consider  that  within  the 
wonting  of  the  btatutc  that^  sa>b,  '^education  program  of  activity  re- 
ceiving Federal  assistance.''  .  s  - 

If  we  are  talking  about  a  science  research  program,  or  if  We  are 
talking  about  an  athletic  prograui  or  an>  other  program,  I  think  the 
question  is  does  tlie  assistance  go, to  that  program. 
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Mr,  ILvwKiNtj,  ^\'h^\i  about  tlic  imVu  idual  ?  If  the  aaftl&Unce  goes  .  ^ 
to  the  iiuliviihmK  Uocb  it  keep  the  individual  hi  the  university?  . 

Mr,  Bkowx,  I  don't  think  thnit  woukl  Jbo  applicable,  .  ; 

]^Ir.  1L\N\KINS,  lie  l>h\\^  football  although  he  attond^  the  chibijet?.  Do 
J^Vou       ununtain  that  ib  n(^t  in  any  \vay  a^t5I^>tin^  that  bt\\  ?  ^ 

.Mr,  BiujNNN.  I  know  u£  no  I'ederal  football  tchohii^hip  aid.  I  think 
jou  atf  talkhig  about  hcholardup  aid  geiu»rall\  and  1  \\(ndd  not  con- 
Mtler  this  kind  of  aid  to  an  individual  to  be  within  the  hCope  of  the 
woi'ding  of  this -Statute,  , 
J.       Mr,  il,\wKtxs,  Your  position  is  then  that  there  is  no  Federal  assist 
^  *  unee  involved  with  that  particular  boy  ? 

-Mr,  JiROWX,Thhtis  right,  . 

I  might  add*  thib  iloe:^  not  mean  that  we  are  taking  home  kind  of  tech- 
nical position  that  is  intended  to  facilitate  discrimination.  Far  from  it, 
the  1:0  IS  a  line  of  cascb  thataribc  duder  the  equal  pitjtection  clause  of  the 
Constitution  and  involve  State  aid  largelj*  to  .high  school  students, 
court  decisions  which  make  it  flatly  clear  that  it  is  illegal  to  discrimi- 
nate, I  think  the  basic  framework  of  our  whole, legal  system  is  strong 
in  itsaiitidiscrimination  requii'ements, 

I  think  our  problem  here  today  is  a  narrow  question,  as  the  Chftir- 
maii  stated,  as  to  whether  tliese  regulations  are  in  accord  with  this 
statute,  I  .say  as  the  regulations  pur^wrt  to  extend  the  reach  to  athletic 
programs  of  colleges  and^univ  crsities  not  retciv  iug  Federal  assistance, 
i  hat  they  have  exceeded  the  statute  and  are  illegal. 

^h\  ]L\WKl^s,  I  just  am  trying  to  determine  whether  or  not  certain 
si>orth,  in  any  Mav  fall  v-itliin  tlm  category  of  '*all  other  institutions'' 
and  iu  some  way  lub  olf  a  little  bit  against  .some  of  the  democratic 
processes.  If  it  does,  tlien,  it  v.ould  seem  to  mo  tliat  it  ob\  iously  belongs 
in  the  same  category  as  the  others,  ^ 

Tliis  is  not  a  conclusion,  but  1  am  simjily  trying  to  ascertain  from 
;,(>u  the  position  about  which  \ou  ap{)arently  toncluded  on  page  15, 
w]iich  1  thought  was  a  rather  intcre;3ting  one.  If  there  is.snrplusj  wc 
sort  of  npp]>  democratic  processes  and  morality  nnd^abide  bj  tlie 
constitutional  pilnciplesj  but  3,f  there  is  a  vlelicit,  then  I, wonder  wlio 
picks  that  up  when  we  don't  do  it  ?  ^  -  * 

Mr.  Brow  x,  1  think  all  we  are  tr^  ing  to  do  is,  in  our  successive  legal  . 
arguments  is  to  interpret  the  intent  of  Congi'ess, 

Mr,  JFawkin'S,  May  I  just  shift  to  one  other  point  and  then  I  Avill 
 concJ[ude^Mr..Chairman    _   *  _  _ 

^Vho  selects  the  coaches?  Who  H)akes  the  decision  as  to  allocation 
of  money  to.  various  sports,  and  who  determines  these  policies  at"  tlio 
college  level?  .  . 

Mi;,  Fuzak,  I  will  ask  Stan  tq  respond  to  it  in  .terms  of  his  institu- 
tion, I  think  I  can  respond  in  teims  of  a  collective  gr6up, 

Mr,  Hawkins.  Just  in  general,  ,         '  ^ 

^Mr.  Fu'/AK,  WelK  this  is  so  difficult  to  respond  in  a.  diversity  of 
cases  from  small  colleges  to  othei'S.  But  I  will  ask  him,  iu  his  institu 
.tion,  both  as  to  sports  clubs,  intramnrals,  and  atldetics,  and  so  on, 

;Mr,  !NfAKSiiAr.L.  Our  athlA:ic  prggram.in  hiring  is  operated  out  of 
'  the  Department  of  Health;*^ Physical  Education,  and  Eecreation,  lo- 
cated iu  our  college  of  arts  aud  sciences.  All  of  the  people  hired, 
including  teacher  aiul  coaclies,  are  hired  in  tlie  same  manner  as  othei* 
people  on  the  campus  and  have  opportunity  for  tenure  and  work  in 
the  sumo  sphere  as  do  the  professors,  ,  ^ 
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In  t(  rnis  at  dch  iuiiiuii^  Liulij^ct  nllocat wlilcli  \oii  liieiitluiuuK 
for  the  academic  i>Klo.  L  work  fur  the  ikau  u.f  arts  and  i>cicncuy.  Just 
a  naick  aolde.un  onr  biilklin*j:s,  we  lia\e  Lt.'ceiit]}  ciJiiipluted  a  $4  mil  Hon 
tjiuklini;.  and  1  .^H'ht  njni>ideiablc  time  In  AVatshington  attempting 
to  get  I\MK'ral  finding  for  it.  E.\ ery'agenc}  I  talked  to  was  \erv?  ^ 

Sarefiil  to  point  ont  that  no  mone\  can  be  alloca.ted  for  intercollegiate 
thletI(^.  a  portion  whieh  was  .^hiitl}  itifttnn^tional  and  figified  on  a 
i>aee  ha,->ii>  eould  oe  allm  ati  d.  I>at  otri  bndgeting  theJi  ii>  liandled  in 
liat  n^anner  foi  intcn  olleglate  athletlcb,  ha\  ing^tndent  input,  liecaufee 
some  of  out\  money  eomei>  from  a  fee  paid  by  the  .students. 

We  luvi^  institutional  input,  because  i>onie  conies  from  the  in.  We 
have  out^ide  input  in  the  form  of  one  person,  a  representati\e  of  our 
alumni  group,  aniL their  ;^d\i^or\  yonncil  in  (his  ca.^e  for  atldetic.^. 
inlramural  and  rti nation  di  \cK;p  the  budget.  T  nnist  make  a  ptopobal 
to  them  and  it  is  accepted,  rejected,  modified,  and  so  forth, 
ilr.  .FiT/5AK.  Brown. 

Mr.  JJmnvN.  Ojngressnian  Ifawkins,  if  Inuiv  .supplement  the  answer 
for  anothersniall  inijtitution.  T  happen  to  be 'Chairman  of  the  J^oard- 
ol"rin-tei>  of  Wi^hnan  Tniu'rigty  in  jfiddleton.  Conn.,  and  athletics 
of  all  kind.s.  intercollegiate,  intraiuural.  or  club.  are.  nist  part  of  our 
(j\erall  budget,  and  we  can  sclj  $2  or  i?')  t iiivet>  fo  football  game.s  wlien 
we  pla>  Andici-st  or  William.s*but  the  entire  athletic  program  issimpl^ 
one  element  of  ti\(^  overall  univei-sity  budget. 

The  prof(^.^or^  anil  toat^hes  who  are  hireil  within  that  department 
.Mie  hired  in  the  .sime  wa\  ami  Miblei  t  to  the  nUUc  equality  eonsidera- 
tioub  ai?  \\itliin  i^iiy  other  of  tjie  depai tancnt.s^ So  there  arc,  I  thi^dc. 
(on/hlerable.  \ai  j*uiccr.  betuceii  sports  at  major  institutions  and  sport:^. 
at  smaller  eolloires.  a 

^fr.  Fi  A.\K.  Mr .  fla  a  kinh,^in  t(/rnis  of  our  ow  n  Mtuation  in  my  insti- 
ctutlon.  and  thl>  is  \ci\  coiumon  in  nann  institution^.  \v<>  operate  on 
the  ba.si.s  of  facult\  polli  \  lontrol  of  Intercoik^giate  athletich.  That  ii>, 
inn  athletic  louiicil  Jnii^t  ha\e  on  it  a/Uuijority  of  fociilt\  members, 
but  wc  also  ha\e  .-tuMenl.>  and  ;b*jme  aluuini  reprcbentaiion.  ii>  well  as 
administnUi\c  ri  pjcoentatiou.  Onv  of  the  t.ucMtixe  \  ice  preMdenta  is 
a  nuMUber  of  that  eouneil. 

That  council  ha.-^  a  finance  committee,  and  a  budget  is  prepared  for 
athletics.  That  lnidg(t  is  pt*e^»nted  to  tla  fi.iai.i.  lOiMuiittco.  That  fi-, 
nanee  cununittee  re\I(  ws-n(  and  e\cntn?ill\  the  athU»tie  council  nmst 
?lppro\e  It.  Tlu'U  it  goes  Ui  the  prcMdent  lor  his  appm\al.  .So  we  ha\e  . 
that  hhifl     proi  ess.  ;  * 

In  th;  hiring  of  ;  oa«  hci^.  w!to  are  mti  in  tlie  academic  pattern,  that 
^  is.  they  are  nut  ti  a*  Iilag.  and, thai  rcpic^^nto  a  rehUi\  e  feu.  priniarily 
football  coaches,  they  are  Jilred.  again,  ihrougli  the  process  of  the 
aUiktic  diivctui.  theitfho  approval  of  tiie  athletie  council,  and  even- 
tually (he  a'ppiuval  of  the  pie.sident  and  appnjval  of  the  trust?e.s.  ' 
That  is  the  kind  of  pattern  we  havo, 

^Mi\  IIawkia.^^AVouKI  you  sa\  (hat  the  athletic  ac(i\  itie.s  or  depart-  • 
^    n"u  jif  then  is  j^-ally  not  separable  from  the  rest  of  the  nnivei^ity;  tliat 
the  iJitercim/gc' througjiout  the  iini\ersitv  is  i>re>ent  and  this  a])pli(js 
not  only  to^thletics  but  e\ety  other  pha.se  of  that  nnivei^sity  life? 

3n%  Fr/.AK.  AV(  II,  except  that'T  don't  know  of  \ ery  mAny  ai-eas  wjuch 
must  support  themselves  econoniieally.     "        .•  " 

Mr.  TLvwicrNs.  When  T  get  my  invitatio^i  to  VCXjJI  and  T\SC  foot- 
ball games,  as  T  am  on  lM\\  alunmi  asbociations,  the  alumni  associa- 
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lion  approaches  me,  Jiot  the  coach  or  the  athletic  department,  I  assume  ^ 
thcvdothatasabencfittothesportitself.  «     '       *        ,  ^ 

Mr.  Jb'uzAK.  Well,  In  the  hopo^that  you  will  make  contnbutjons, 
:\vliichl  anisnreyon^.'nxustdotobofh.  *  '  '   T   v  t    <  x 

Mr.  JTawkin-s.  I  have  never  seen  a  game  yet  unles^^I  had  to  pay, 
Jet's  say  that.  That  is  a  good  place  to  end.  ^. .  . 

Mr.OTUKA.Tliankyon:  .     .  •  ' 

".Mr.  IJnelni  nan  for  one  more  question.  *   '  ' 
*    Mr.#Bu(!nA.VAN.  Thank  yoit,  Ui\  Chairnjan.  •  "  ' 

<.;ontl(unen,  I  hope  I-ani  at  least  ^alistic  enough  to-^indei^talKl 
this_T  would  rather  take  oJi  all  of  the.poJtiticIans  aifd  public  olhc^als 
HI  the  Tjiited  States  than  cither  T3ear  Brvaut  or  Coach  Jordan  on  t\)fis 
ysni\  2^Iavbe  it  is  beran^e  they  are  the  best,  but.1  thi^ilc  that  theVe 
are  other  people  in  cumpawible  positions  in  mo^t.  States,  coaches  and 
athletic  directoi-s,  who  are  justifiably  ^ery  popular  and  highly  ix^- 
sDectec]  people.  >     '  i 

•^That  beinj;  the  case,  1  \un  interested  ni  nailmg  one  thin^r  dowm 
NotwithstiHulIng  L  nndiM'stand  \our  attorneys  feeling  that  title  IX 
(Ws  not  cover  aVfnities  that  are  not  dir(>ct«^l\le rally  financed,  Ave 
luive  exempted  bv  leirishUion  certain  activities  alt-eady,  therefore  an 
alltriuitjve  does  appear  to  nte-to  be  a\ailable  to  us.  Eathcr  than  just 
disapproved  Ulcv Tot alit\  of  title  TX,  to-oller  the  legislative  remedies 
along. the  lines  yoli^Bimgegted  ^  ^V^^uld  that  sulHcc?        , ,  ^» 

:Mr.  I^iiow.N.  Oongi'^s^iT:»aa  Buchanan.  I  think  t^at  would  suflice  and 
would  also  otiV^ropportunitv  for  clarity.  *  i 

One  of  the  tilings  that  is  berjously  of  iomcrix  to  me  about  tjie  regn- 
'liitions  is  tlie  vagueness  (;f  the  entire  section  as  to  what  an  lustitution, 
even  if  it.  hatT  the  uionev.  and  evei^  if  it  haslicted  in.  perfectly  gowl 
faitli,  slmnld  do  in  orde'r'tp  comply.  Because  of  that  vagyeness,  tlioy 
remain  vulnerable  to  arbitrary,  enforcement  procedures. 

I  don't  for  a  minute  wucede  that  that  was  the  luteiit  of  Couj^ress. 

So  in  an  all-i)ervasi\  e  wav  T  think  the  regulations  seriously  failed  to 
*iiu(tch  the  standard  of  the  statute.  Xow  it  can  be  cured  by  rejeaion  of 
the  regulations,,  or  it  can  be  cured  by  a  further  statute  Avhiclv  iS  ad- 
jlressedto  the  specific  problem.     •  • 

jtr.BucirANAX.Thankyon  very  much.  '  .  ! 

Afv  *^rent  couci-rn  is  this :  Tiuler  the  14th  amendment,  there  is  a  dear 
protecfion  ahd  remedv-iu  the  Cojiistitution  even  if  the  la^y  is  narrowly 
interpreted,  \\\  cases  of  discrimination. on  thcfbasis  of  race. 

In  this  case,  gi\en  no  equal  rights  amendment  foiWvomcn,  it  may 
be  that  Ave  have  to  provide  bv  ijtatute  for  whatever  relief  is  extended 
at  thifi point.  If  that  is  the  ease,  I  would  hate,  to  see  thp  total  progress 
embodied  in'the  title  IX  regulations  go  down  the  drain  because  of  one 
area  of  application),  ^^ithout  challenging  your  comment  as  to  the 
vairnenc^s.  ^ 

[Supplementary  information  on  tlu^  point  follows  :J    *^  ^ 

.  Washinotot'u  J^,C.,  June  20, 10f!3. 

no  ilKW  Title  IX  rcguliitloiis.  \ 
lion.  noHN  Huoiiana:^,  ^ 
IlouHC  of  liciircscntath-CA,  Woffh hwton,  B.C. 
Dkau  roxGRK58MANVBi^cMANAN  ;  III  Nu«r  qucstioiuiij;  of  tlic  XCAA  wltne^?ses 
this  morninjr,  von  nppoarod  to  express  concern  that  bocaase  the  Equal  Uijilil^ 
An»en(Unont  was  not  law.  there  was  no  prei>ent  Con.stItatk)nal  prohibition  against 
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sex  (liscrlmlnrttlon  in  int(Tco!ie«ittteatlih*tlt.s.  Vun  referred  the.Kourtecntli  Amend- 
iiieiit  as  eoHtaiiiiiiK'siuh  a  proliibiUoii  In  the  ca55e  of  racial  di:>crlniinat\on,  and. 
*    i  i?"^^?/*^  ^  understood  yonj:  qucHtion,  you  did  not  believe  that  tlie  Equal  l>ro- 
tectlon  Glnnse  also  provided  protection  against  sex  discrimination. 
.  biuiiily  to  cla,rif.v  tiie  record,  tlie  NCAA  h&a  asked  me  to  write  to  say  that  it  is 
nnderstanding  tliat  the  Eqnal  Protection  Clause  due»  indeed  tirohiliit  discrimi- 
nation l)a.<ed  upon  sex,  by  any  state  agimc^-  or  btate  in^trumeutiility  (it  belnj: 
Ritlier  clear  tlmt  any  stnte-sni)i)orted  college  ur  nniversity  is  sncli  an  instrn- 
mentnUtyj,  uiien  sncli  di.scriniinaMon  cJlnnot  rationallv  lie  justifled  hi  terms  of  a 
J«Sir!inate  state  intercst^In  utljer  words,  wuraeu  f/o  imjoy  under  the  Equal  I'rotec- 
tion  (  lause  of  the  (%ni.stitntion,a  riglit  against  distriminatiun  which  doei>  not  iinve 
'  a  xeasouable  justification.  •  , 

Tmler  current  Supreme  i:ourt  doctrine,  tlib  duly  E<jjiia I  Protection  ciause  di.s- 
tniction  between  nicial  discrimination  and  .se.\  discrimination  Is  tlmt  In  order  to^ 
jnsriry  the  former,  the  state  mnstishow  a  ^  compelling  state  interest^',  wliile  in 
order  to  Justify  tJiiMatter,  the  stat^  must  show  tha't  the  clas;>iacation  lu  question 
i*;  '  reaspable  \  There  is  general  lonsensus  among  attorneys  that  ib  is  much 
more,difficnlt  to  nieet  the  former  test  than  to  meet  the  letter. 

In  tills  connection,  I  thought  yon  an^l  members  uf  your  staff  misht  he  intere.srod 
in  reference  to  a  leading  pex-discrimination  case  under  the  Fourteenth  Amend- 
^^^fnt:^r(:nden  v.  nidcpemlent  SchoolJJUtnct,  477  F/2d  1202  (Sth  Cir.  miU,  in 
which  the  Conrtsaid :       ^   ^  .  . 

*-Tliere  is  no  longer  any  dojil/t  that  sex-lmsed  clasj^iflcations  are  subject  to 
.scrutiny  by  the  courts  umler  the  Equal  Protection  Clause  and  will  be  struck 
down  when  tl^ey  provide  dissimilar  treatment  for  men  and  women  who  are 
simimrly  situ^UMr  \V'itli  resfiectlto  the  object  of  the  classitication.'* 

On  the  Basi»  of  t)ii.%  doctrine,  the  Court  held  that  two  female  students  conld 
not  be  denle<l  the  opportunity  to  try  out  for  the  single  tennfe  and  cross-country 
teams  being-'iuaiiitained  by*'t|ie  school  district^  iii,* question.  '  ' 

Title  IX,  as  we  read-it,  is  simply  supportive  of  .tha basic  concept  of  the  Equal 
Protection  Clause,  in  saying  that  edncaUon  programs'whieh  are  financed  by  Fed- 
eral funds  may  not  be  oi)erated  in  a  fafsliion  which  will  discriminate  on  the  basis 
of  sex.  A«  you  are  aware  from  our  testjpiony,  we  believe  that  Title  IX  does  not 
require,  ^r  for  that  matter  pei'mit.  the  establishment  of  a  series  of  sex-hancd^ 
classifications  such  as  those  found  in  the  athletic  provisions  of  the  HEW  rtfcn- 
latioiis  purportedly  promnlgntetl  pursuant  to  Title  JX. 
^  Ver^'* truly  yours,  • 

'       '  MioirAKi,  Scott. 

Browx.  I  anrVe'o  with  that.  I  would  jiLst  offer  for  cousidcratiou  . 
one  coniiucnt  that  goes  back  to  a  renuirjv  of  tho  Chainimn  at  tlie  out- 
set. The  htoral  ^vocfliug  of  the  statute  rcfiiiii  io  singular  tenus  to  vuk\ 
or  regulation,  or  section,  and  I  raise  for  >our  consideration  the  que.s- 
'  fion  whether  the  law  permits  the  determination  bv  the  Congress  tluit 
one  or  niore  sections  of  the  regulations  arc  contrary  to  the  statute  ^^  hile 
oyter  seetions  are  not.  I  believe  buch  an  interpretation  would  be  con-, 
sistent  with  this  statute.  *  ♦ 

•  Mr.BrcuAXAx.Thanlcyou. 

^ir.  OTIailv.  In  other  words,  jw^t  bec!\use  HEW  chooses  to  send 
them  up  all  ifi  one  batcli  docsift  mean  thtvCuiigrc^s  has  to  treal  them  so. 

•  I^fr.BKOwx.  Exactly.  * 

Mr.  0>ITAjrA.  Thank  you  \cr\  nnuh  for  ^our  te^tinujuy.  gentlemen. - 
^  Mi\  FrzAK.  [  would  like  to  thank  you  in  behalf  of  olir  irroup  for 
your  courtesy  and  cons/deration  and'Vuur  \\Illingiui>b  to  Ijcar  what 
we  had  to  say.  Tliank  you  very  much. 
^'j\ri\  O'lTAja.Thaidcyou  very  inucli.Dr.  Fuzak.    *  ' 
'  Mr.  O'IIaua.  Our  next  witiW.s  is  Lauiie  ^Mabrv.  who  ib  President 
of  the  Association  of  Intercollegiate  AtJilotics  for  Women. 
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'  STATEMEirr  01  LAU3HE  MABRY,  PRESIDENT,  ASSOCIATIOH  OF  I?- 
•'  TERCOLLEOiATE.ATHLETIQS  ICR  WOMEN;  ACCOl^ANaD -^^ 
-  dE0R0Er/ANDERS0H,.E2^CrataPIRECT0R,AMOIC^^  • 
ANCE.rORWTH.PH^CAli^IJCATl6N^^^^^ 
LEOTUS  MORRISCN.JPAST  PRESID^IfT,  AIAW;  MARWT  POLIVY, 
COUNSEL,  AIAW;  JOAN  HOLT,  PRESIDENT.  EASTERN  DISTRICT, 
AIAW  ■         '  .*  .   <  f 

»   the  other  pci-son^!  here  ^vith  lue,  On  n.y  left  f        ^rM^  Scil 
executive  t\ir«:toi-  of  the  Ajuenoan  ^^'^'/'"f  ^foni^^^^^^^ 
vpi.rk  niosiclejit  of  AIAW,  our  legal  counsel,  Margot  i  oiuj.  '"^ 
•e    es   ta  i  AIAAV  f^'^^'^f S  i  " 

"k'  api)reci..te  very  imi(^ii  yom-  invitation  to  spealc  to  >ou.  I  NNonUl 
likS  voii  to  feel  free-to  ask  any  questions  of  the  g'0»P-  iJ^f^^i. 

AiAW^vas-fonnid  inJ^Tl  to  estabf.sh       J'f "y 
legiufe  athleticwchanipiftnsh.ps-  for  vvonien  a.ul  to  P'ON'd«  eadei 
ftiul  L'overnance  for -women  s  athletics.  Toda\  A1A^^  "  >so\t^i 
tS^-:Zi^SS^ous  and  olfei.  a  ^"H  program  o  ii.^^e^^^^^^^^^^^^ 
•championships  for  women  fmm  4-year  colleges  and  uiiuei-sitieJ,  ancl 

•  lunior  amWonuiuinitv  collegeb.     ■  •        .•"  •    i.  ,i  t„  \tvw 

Last  xea.'-  a  total  of  women  students  Pf  i'^'Pfi-  030  .^^e^^^  ' 

atliletic  programs  in  20  di'jrerent  shorts  and  ovei'  440     "'^  ^"^0  ^^^^^ 

•  iler  institutfons  had  stndeRts  participating  in  one  or  more  national 
■    championshii>s  for  v.-onlen.'="  ■.  i  ,,..:„^:,.ln  tfm  belief 

•  ATAW  maintains  as  its.a.rdiiial  nhifosophical  l^'^^'P'^^^XS- 
tlmt  the  focns  of  intercollegiate  ''tl>V'^'^''''"'^  jli'"M!  on   the  pr  - 
viiliial  i)!U-ticipant  in  her  primary  role  as  a  collfcjre  student  1  no  pn 
n  ^b  jSc"Ln,for>ath4^    ,,rograms.in  the  oolJOge 

in  6nv  view,  the  r  educational  not  their  commercial  "'"^ 
AIAW  halsought  and  encouraged  spectator  interest  in  i^f.P'  SS: 
Niich  intere|t  is  not  the  legitimate  primary  purpose .jjf  the  mtcicol- 

,  '''^^i^^r.^o,t\on  of  the  title;iX  re^iulati^ns  and  urges 
the  CnK<n'ess  to  permit  them  to  take  eftect  immcdiatciy 
•        DiSimition-  a-rainst  women  in  edijcntiou  has  been  illustrated 
Vi    fhouSs  of  n^^diiiduHl  viimettes:a»{t  proven'NVith  n.ndreds  of 
/  ue   3^^^^^^^^        studies.  The  record  of  the  extensive  hearings 
.    held  l)v  EepresriitSti \  e  Kdith  G rct'n  <v-ho4i  she  was  Chair'of  this  sub- 
.     'SnlStee  cShs  ampb  evidence^J  a  historic  pattern  of  a.scm.nm 
tiou  against  women  in  education.  -Nowhere  in  the  eilyie  ^^'l^-'^'^^f  Q 
]n!^vtm  lute  this  discriminntidn  betMi  more'  pronounced  and  peua-,..^ 

vtiVl  ot  .rKiid'ret  Totlav: owing  hWlv  to  the  anticipation  of  f jtle  ISv- 
^■:^gI.la;SJ^women^^  -prograu  Jhave  inoix-ased^lOO  p?rcent.'and.  nu  , 
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r!  '"'".'"'^'^ff''*  !"«"•  -V»».y  women collojriiitc  athletic  iJimnams 

tv  ■S'.T.'TSf^f^'"^''''  i»  '^.'dative  sc„re  b"t 

tlicy  a  e  not  yet  able  to  iwcoinmodntc  even  tlio.exi'sting-interest. 

mil  r,:'"  r'"'^''V''"\  opportunities  are  increased  ou  H.c  ele- 
mentary and  sm^ndary  level  tlio,  demand  idr  and  interest  in  wo  nen-s 

\'B!n';;i  T  '""F'?*'^  V  '"-  '""•''''■■O"--  Tk>  UnivJr^Sy  of 
-uaiylaml,  for  example,  nu leased  jts  women's  iiitercolle.riate  athletic 

Sicinf^rTonn    '"r"^-  P^vi^l^s  a  ^vo,nen's  athletic 

1  i^ret  of  000,  and  men  s  bnd<ret  of  $0  million.  Coniputin.^  the^c 
pm-entages^thoy  are  much  lower  than  the  avcra-e  ^ve  projectMl  bnt 
tho^  invv:x<ro^  wore  eompnted  m  a  very  conservatTve  n.anne.- 

on  tlie  athl  If  J?"^'  T''  1^  "'"^  ^''^  re;inlations  l,as  focnsed 
h  vo  I  .      ^  '"'^'''f^^l-s  of  tlie  male  athletic  comnumitv 

S  nln  ionyin?'-'  ^^'l-^''"^"^  clain.s  xe^ardinj,^  the  i.npact  of  the 
vXe  ■  in  .r  '•'■"i"!r  I^'-^g^'-'S-  0"  t'"^  other  hand/women  in- 
\ol\e(.  n>  athletn  s  and.t hose  who  ai-e  uot-.seo  the  athletic  scetiom)f 
the  regulations  as  a  civii' rights  issue  and  a  bellwether  of  the  coiK'res- 
sioiial  comnutinent  to  cfiual  oppoi-tnnitv  for  women  "  "^-^ 

.vols    li  '■'^^''"atioiis  are  not  as  strong  a.s  XIX\V  would  have  liked, 

n.  ?  !f?  ^ '  ^^«^ision'of  e.Xpaiided  oppoV: 

unities  for  woineii  and  to  that  extent  they  are  consistent  ^vith  the 
lettei-jyid  spirit  of  title  IX.  the  statutory  directive." 

It /Tas  been  suggested  that  athletics  and  particularly  intercollegiate 
todly'*'^       '''^^'"'"^  ''"^  >-o''  l>"vo  gatifered 

The  iword  of  Congress  demoiLStrat^'s  that  the  coverage  of  athletics 
was  conteinplated  wiieu  title  IX  was  adophjd.  SenatoT-  Birch  BayJi 
made  specific  reference  to  the  inclusion  of  sports  facilities  an'd  the 
record  of  Eepresenjative  Green's  hearings  is  replete  with  references  " 
to  athletic  programs.  Any  doubt  as  to  Congress'  intention  to  incliulo 
atiilc  ICS  111  the  (-Qverage  of  title  IX  was  completely  resolved  by  the 
(liiective  in  the  Education  Amendments  of  1974  that: 

r.nm.M.,fi!V'','l'''ff!°"f'/''"''  '"'^'.""'^  "«t  ""ter  flmii  30  (l.i.v.'i  after 

?v  nf  M  i  V  '^'■f-  proposed  regulations  implementing  tiio  provision.;  „f  title 
•  \h  ^-''''pntion  Amendments  at  J!)-2  relntinp  to  Plio  proliiljition  of  4\- 

d  serunination  in  Fe<lerall.v  n.ssisted  e.lncation  pr.-sran.s  u-llicl.  .si,  iH  inehu  e^ 
«ih  rospt-ct  to  intorcolieslate  atl.letic  nctivitieis,  rensonnl.le  provisions  "oi^ 
slderinKtlie  nature  of  pnrticninr.'!iK;rf.'!.  mons  ion 

This  provision  in  the  Ediicition  Amendiiieuts  of  1974  clearly  estab- 
iishe-s  tlie  fact  that  atliletic  programs  are  covered  by  title  IX 

Athletic  opponents  of.  title  IX  do  not  publicly 'dispute,  the  b.isic 
i)ropositioii  that  women  should  be  provided  efpiai  oppoitunitv.  liow- 
ever  some  of  their  actions  belie  their  public  posture.  Bather,  they 
assert,  that  such  oppprtunity  will  be  provided  at  the. expense  of  dras- 
tically cutting  thc^Jllell's  program— and  particularly  "tjie  football 
l»rogram. 

The'  football  coachet;  a..,!  (he  XC.VA  repre.-,entatives  who  have  ad- 
dressed the  committee  claim  that  the  iwuhitions  go  fai-  beyond  the 
Mitent  of  Congress  and  place  athletics  ifnfler  the  control  of  the  Federal 
(lovernnient.lsay  this  is  not  true. 
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^Whether  a  partkuhu  iitlilctic  [jrograiu  U  properly  within  the  pur- 
Mew  of  title  IX  lb  iX  ileteuiiiiuitiuii, which  liiust  be  iiuule  on  the  basis 
of  the  Lrrciinistancei>  existing  at  each  iiidi\idiial  institutiiai.  If  a  pvo- 
grain  or  acti\ity  iWu  nut  come  within  the  <^aiiU'lini*b  for  inchision 
ahvady  hiid  down  h\  C\aignT.s  an^l  (he  courts*  Ir,  of  coni^se,  wouhl 
not  l*e  subject  to  Utk»  IX  or  the  implenientln'r  regulations.  What  t4ic 
football  coaches  are  .seeking  it>  i  ongu*.-&iunal  aWhition  for  the  propo- 
"*  .^ition  that  whuthec  ur  nut  a  pailliular  athletic  program  does  (lualify 
nniK'r  the  judi<^ial  guidellnu:>  fur  detui  niijiatiuii  ol  inchti>lun  jn  title 
.\  JX,  the\*  will  W  oxenipt. 

Sucli  a  request  diutoitu  the  ijolc  piiipofce  of  the^e  hearings — to  dc- 
"teimine  whethei  the  legulation.-*  prunuilgatiHl  In  ^^E^Y  aie  consi.s- 
ti*nt  with  the  statute.  And  theu-  iu  nothin<i  in  the  legulations  pertain- 
ing to  athietiru  wlfah  ineonMstent  wltli  tith*  fX  of  the  Education 
Aniontlnient^ of ii)72.  -  .        .  » 

The  intent  is  equal  o[;p(;rtunitj^ .  the  unl,\  luiitrol  i>  that  men  and 
wuniun  will  bo  a.-i?uied  access  to  that  e(|ual  oppt>rtunlt\  — whali \er 
(/pptHt unities  exl.-^t  .it..i  [Kirticnlar  in>titntion.  Tlu-  full  lange  of  options 
and  (huices  fui  the  institution  continue  to  exi>t— for  scholarships 
and  U'crnithient,  ui  nunc.  1  ^l^urt  or  .'i  l  uacher*  or  uU  coiU'lios,  1  fa- 
cility or  -J.  cmphasift  on  football  or  not.  All  the  regulatiouft  say  is 
that  when  an  athli'tu  piugraiiw qualiflus  fui  invhu-ion  under  title  fX. 
the  in.<titution  n,u.-t  assure  e()ual  oppoitunltv  for  both  men  and 
women.     '  "  ' 

It  has  been  argued, tu  this  subrt)inmittee  that  the  IIKW  title  TX 
reguhitionj?  will  nnilo'imine  tlie  ir\ enue  prodtuing  capabilities  uj^on 
which.somo conciliate  athletic  budgets  ait'  dependent. 

First,  although  ffi\en  ample  oppoi1unit\  o  full  pern's— to^ do  so 
in  t  tannients  to  IIICW.  no  one.  including  the  X(AA.  has  demonstrated 
with  (inaiieial  data  that  thI.->  would  or  e^en  could  result.  To-suggcst 
*  nuwvus  the  footbidl  ctMche.s  who  addrcsH'd  uni  Tuesday  did,  that 
a  nioratoriuui  on  tlie  .athh*tic  regulations  sin  uhl'lje  dechned  jiending 
sni-h  asfndy,  is.  in  oui  uew.,  simpl\  a  tacHi  to  cqutinuo  to  ^vithhold 
from  women  .•>tuilenti>  theii  light  to  eqiial  opportunitx  in  one  education 
proirrani. 

Setumh  the  reirulat loiis  promulgated  b.\  1\E\Y  i.nnidc  Mtbslantial 
pr(*tectIon  fur  con tai  t  sport .•^  such  a.•^  footllall.  Women  are  not  required 
to  be  ])ennitted  tu  t\\  uut  fur  inalc*fad\  contact  sports  teams  nor 
»parlalvi'  of  tlu'  hene^Ir^  ail'urded  tu  men  on  (hose  teams.  We  bclicNO 
tliese  provisions  go  Md^stantialK  further  in  protecting  the  re\eiine 
aM'odiuing  sjjurts  than  is  neressar\.  And  while  we^jucept  the  regulg- 
iions  as  a  .^tart  in  tlu-  ri*iht  direitiun.  wc  .^e  no  danger  to  the  big  tinic 
athletic  j)rograni>.  •  ^ 

Third.  e\eit  if  all  of  thi"  fe.ws  \uiced  In  the  football  coaches  \\cre 
Well  founded,  uie\  wonKl  amount  to  no  more  than  a  plea  that  dis- 
criminatiou  against  wona'n  be  permitted  to  continue  because  it  is 
pr(*ntahle  to  men  ur  in.^titutioit.s.  AIAW  finds  tliis  concept  repugnant 
to  tlie  American  commitiuent  to  eqiail  oppi^rtunity  and  basic  fair  piny. 
i)iserimination  against  an\  group* is  always  profitable  to  some  other 
crronp— it  is.wh\  it  contiimes— but  it  is  nf)t  a  ivason  for  Congic^^s  or 
IJYAY  to  permit  it  to  contima*  when  it  \iolates  fundanient.i!  Federal 
policy  as  reflected  in  title  IX. 
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Lii-tiv,  iliv  >ti<ing  uuttiii'4»  In  a  few  coiueiuiug  potential  lobS  of 
,.|o.iiti»  a^*  A  re.Milt  of  aJupiiiig  thfbu  regulations  tend  to  obscuic  tKe 
atfiml  'fatt  that  onlj  veij^  few  schools  actuah  sliuw  a. profit  on  tfteii* 
atlil^ic  purg^iaiiKs  ami  Ivkh  {lien  one  fifth  of  the  nienibei"S  of  the  N'CAA. 

rfleai  mure  thitii  expen^e^  In  e\en  puQ  vSjiort.  The  XCAA  itself  esti- 
lllat^»^  thr  inirnnl  annual  d.fi/it  r:f  iMienibers  at  about  $50  million. 
('Itjfh,  thu  iaipK^atioii  that  u\enuei>  frtiin  mens  athletic>  support 
tilt  uoineJiV  pio*rnuu^  a  gio?s  ixaggeiatioii,  ^lo^t  athletic  pioglanL< 
aie  >uppuiteu  hy  .^Ituhint  fers  iualeaiul  female— ancVgeneral  unner- 
i^liy  oiHUntlng  avenue  ileii\eil  from  male  and  female  ta.xpayeii?  oi 
contriLutors,  .  ' 

Fin  example,  tlu-*  moinlng  I  read  in  ''The  Athletic  Administrator/* 
a  iM^iulin  produced  b\  the  National  Council  otDirectorh  of  Athletics. 
tl.ki,  HI  a  Hin^     of  0:>  i)i\  i^oii  1  XCAA  institutions  and  20  sports.  40 
4«  ^»e«*t  of  thi  n  hif  amhrrvrage  of  siiilarios  in  the  program  wi-re  friiUi 
pi^Muil  f  '.t»atJou  and  not  supported  Uv  income  from  athletics. 
^   There  i.s  pre^euth     well  publicized  mo\e  b\  the  XCAA  to  institute 
uiJt   Mile  tMiiaiUili.--  In  Intel coUe^giute  athletic  pr<jgranis.  'Ill lii  theory 
of , {his  effort  l>  -l.nple  and  sound;  that  i^.  that  if  nation^vide  tliere 
a  d* r.-M  alu;li*ii  of  puiuib.slble  expemliture^  in  teinis  of  number  of 
,    Mhohir^ilpN  tuailn-s,  and  other  support  ser\ice.^.  then  the  quality  of 
cootpt'tifiofi  In^trtii-ii  iidU'gi'h  and  imixerMtles  uill  reinain  the  same 
ihd  hi^r^imc  athh ti*  piogiam>  ( an  be  continued  at  less  cost.      .  - 
lit  ^d  et  *iii**mv  iiica-iije>a<tonipli^lu*d  w  holcfcale  and  nationallwould 
^pnnide  >anlt\  in  atlditie  prouiam  i^(j>ts.  a>  a  part  of  an  institution  s 
tatal  f*dutatiunal  olTeilng.-^  and  olFei  no  threat  to  an\  single  program, 
teluh  iuiHia-^ing  [nofit  fm  all.  These  mea.^niis  would  also  find  accept- 
ance by-  fa*  tlk \  aiid  .student  leader.slap  of  the  institutions.  The  stu- 
dtnt.N  fat^nhv.  ^pe*.tatiiK^.  and  tlie  ahnnni  all  would  receive  the  same 
tJuilK  fn»m  tlu  vonti^M.*^.  identif\  whh  the  in.stitutions.  and  donate 
hi^t  a>  nuith  a^  in  the  pa.*^t.  Sport  is  exe.lting;  it     a4)art  of  our  Gul- 
inre,  and  I'm  a  fan  m\M]f.  However,  at  bome  institutions  sport  is 
.  ou|  of  (ytrsiK*<*tive  antl  itscost  is  tnireal.  '  » 

/rh'*  the<ir>  siipporting  the  eeononn  effoit  within  the  XCAA  is 
e(|a.il]v  applicable  and  eqaalh  sound  when  applied  to, the  iinplemen- 
Mtlon  of  tia  title  DC  ivgulation>.  In  oidditlon.  there  Is  eAcry  ijeason 
tt>  I/»!If  \e  that  ixpandtd  \iomcns  iiiten ollegiate  athletic  programs 
W^l  alMjgenenite substantial  revenues. 

A  .^iMph  of  \eais  a^n,       ottu  direi;toi  of  ineu'.s  athletics  indicated 
hi  fhoMiiht  In  a  vn  v  ^h(at  time  womeuV  ba.sKetball  woidd  be  the  third 
^aiiTest  iutona  piodu«  liiii  *  ollegiate  >port.  I  think  this  is  a  possibilit  v. 
I  think  hi  mav  1h'  light.  It  i>  not  the  basis  foi  justifyiiig  it^  inclusion  in  . 
the  program  of  an  idu-  ational  institution,  however. 

S(M'.  fatoi  Intiic.-^t  i.H  glowing,  and  with  expanded  opporluiiil ies 
interest  and  skill  anujug  w<ane4i  I.s  iiu  reahing  di  amaticmlh  . 

I  haM^  dUus^td  what  tla*  reuulallims  will  not  do  but  what  they 
ii^W  iUt  ]  M'lw  uotii  e  up«>n  ew*i  ^  iollege  and  uni\er.sity  (hat  programs 
f»r  V  men  .i.nist  be  phn  ided  and  upuradej.  Xcj  haiget  will  public 
n*oiii  v-v..  i»itTlluuitjn>,  aiid  'stude  nt  fee^sbe  utili/.ed>olel}  for  the  benefit 
of  mule  athletic.  Woiiu  u  must  be  pun  ided  .the  (jpport unity  to  ])artici*  ^ 
'  pale  as  wAl  a.sspri  tati'.  Xo  hjuger  w  Ilklnstitution.^  be  able  to  assign  the  " 
tHiul  to  tlh*  wtimei/^  .swim  team  fnan  f);*50  to  8::50  a.m.,  and  reserve 
thi  i  hoii  V  t'nw  |n  I  lods  for  the  men's  team.  Xo  longer  w  ill  inultiinillion- 
tloHar  fivilitii  -  be  buih  to  which  Wiaiam  arhletes  are  totally  depri\ed 
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iuwss.  Studoiit-ar'hletu.s,  iv-jarilK'.ss  of  i^i^x.  aiv  tMititled  to  equal  treat- 
ineiit  as  sUuleius  ovea  if  thoy  happen  to  be  athletes.  ,  ^ 
*  The  dav  is  over  when  the  Nation  or  T,  as  a  wonieirs  athletic  director, 
wiH  sav  t\)  a  high  .school  girl  who  inquires  about  a  \yonien  s  uthletic 
pro^rrain.  "Wc  can't  help  or  provide  for  von.  but  if  vour  brother;  is 
intc7e<ted.  woluuclotsVgooilicsfoi  hiiu/'Thc  women  of  this  Xation  * 
believe  this: and  thoiibaiuls  of  iiien  agree.  Mijuy  of  the  persons  m  the 
audience,  for  e\ani]>le,  arc  nieniber.s  of  the  Anicrican  Alliance  for 
Health.  Phvsiial  lulucation  and  lUcreation.  Thi.s  Absociatioii  repre- 
sents uvor  rio.uou  nu'inbcib,  men  and  wonuJu  who  support  equality  of 
opportunity  for  all  students,  regardless  of  .sex.  ^  . 

The  rule  TX  regulations  also  dovetail  with  the  current  fraction 
airani.st  the  dehnniaiu/al  ion  of  the  athlete  tliat  has  unfortunately  ex- 
ploited I  he  student  at  hid  v  a.s  a  Mjuue  of  i  luap  labor  for  the  untaxed 
professional  entertainment  bu.^iiu'.sH.s  operated  in  tiio  name  of  some 
tax-exempt  edurational  instltntioiu^.  AlAW  believes  tliat  all  student- 
athletes,  male  ami  female,  are  entitled  to  no  less  consideration  than 
everv  other  .student  in  the  atadeniie  coiniinmity  whether  he  or  she 
"    attend.-^  l^ipaving  feesorby  seholar.ship. 

ft'  may  be  that  in  de\el(>i>ing  and  expanding  pio^n'ams  for  women, 
colleges ^lnd  uni\ei>itie.s  will  be  eiuouiagrd  to  re\  iew'  tlieir  athletic 
pro<rrams  and  trim  .sTwiie  of  the  exees.^es  that  have  developed  h\  the 
niei?s  program.  The  etn  ient  linain  ial  plight  of  eollegcs  and  univer^i- 
tie.^  i>oiiit.s  In  that  dliei  tiou  and  for  \no^t.  big  time  athletu  programs 
repre.sent  a  net  finan*  ial  drain.  We  bv:ie\  e  that  such  a  review  focusing 
.  upon  the  edueatiomil  rather  than  the  coinmeri  ial  values  of  intercol- 
lesrtate  atldetio>  would  benefit  the  iii.stitutiimr>  and  tlie  student  athletes. 

AVoinen  are  eager  for  ecpml  oppt>rt  unities  in  intercollegiate  athleties, 
hxii  to  our  mind  that  ^h1e^  not  require  that  women's  programs  be  a 
earbon  c»opy  of  tliv  luens.  Tt  is  every  bit  a.^.  discriminatory  jo  forT 
women  into  the  program.s  and  patterns  establislied  b/  men  for  men, 
as  to  preclude  ]>arti(  ij>ation  of  women  entirely.  Women  must  be  per- 
mitted to  de\elop  and  participate  in  athletic  programs  designed  by 
tjiem,  for  their  neiiL  ami  their  interests.  We  believe  this  is  the  spirit 
of  title  IX  and  the  regulation^  promulgated \v  HEW  are  a  start  in 

.thatdirectioiv  ^         .  ^  i  •  ^.i 

Sandler  and  Dunkle  in  their  excellent  .Ktatemeiits  reprinted  in  the 
(Vmgressional  Pecord  of  Xo\einlii:.r  1074— S.  lOrMO—asscrt:  -^Dif- 
ferential  treatment  of  men  and  women  exist  in  almost  eveiy  segment 
and  aspect  of  our  bocietv.  Perhap.-  it  is  the  most  damaging,  however, 
Avheu  \t  appears  in  and  'is  transmitted  by  the  educatioiiar  institutions 
whir^h  arc  supposed  to  pro\  IJe  all  iMti/.ens  with  tlie  tools  to  live  in  a 
(lemmM'aey.  As  tlieV..^.  Sui)reme  JCouit  said  in  the  lO.I-l  Brown  deci- 
sion witli  Vespectto  race ;  ^ 

In  tlie^e  (lavs.  \t  is  doabtful  that  aio  <*I»II*1  n*ny  ren.<oiniM.v  be  expected  to 
<!Ucoo(»(l  In  lifp  If  denied  the  »ii)iH»rtunlt.v  <»f  an  fdatjitjoa.  Sucli  an  ojniorfanity. 
whm»  the  State  has  undertaken  to  i)ru\ide  It,  l.s  a  right  which  must  he  made 
availatilo  to  all. on  e<iual  terms. 

In  the  past  *J0  \eni*s  it  has  become  painfiillvVlear  that  equal  edu- 
eatioiml  opportunity  will  become  a  reality  only  if  it  is  supported  by 
stronsr  and  vigorously  enforced  Federal  legislation. 

I  made  the  eommeiit  one  da\  to  my  mii\ersity  j.rraident  when  dis- 
•  (^i^^in*'  the  issue  of  atldetics  and  the  financing  of  programs  for  men 
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Jiivl  woinon,  (lia(/if  nioraliry  U  m>  \n\M^  for  jiulgnient  In  lii^rher  cilii- 
yition  institutions,  tlien  inv  choite  would  be  to  b-c  out  of  eilucation;' 
T  ieel  just  as  .strongly  about  morality  in  «ro\ur;iiMeiit,  a,s  does  tlie  Xa- 
tinn^  that  nioial  jud^xnu  nt.^  and  avtlou.^  nnibt  t».\i.>t  in  iroMM  iunenL  and 
1  helievo  Conirross  exprns^ed  hUtli  a  jiul^nient.in  the  statute  and  w  ill 
now  roafiirm  its  intent  of  equal  opjMutuuitj^.  Kqunl  opportunitv  is \]\^ 
lawof  rho  land,  and  il  Jioiild  be^enfoit  ed,  and  foutbull  will^oon  with- 
out hann.  and  I  and  others  .>hall  reinain  aiiiou^u^  it.>  inaiiv  sport  fans. 

For  tjicse  rca^on<  we  uri^'c  (ho  Con^rreN^  to  i)eriuit'rhc  iunncdialo 
eilVctuatiou  of  tlu»  titk-  IX  itMrulation.s,  AW  tnust  that  11 KW  will  niako 
thoso  adjiishnonts  and  <iin.VKlintiits  in  the  re«rulations  noicssarv  to 
assure  equal  opportiniity  for  wcjnien  in  liirht  of  future  exj)erieiK-e,' 

On  behnlf  o»'  vona  n  nnd  women  athlete.^,  I  ur<re  the  full  iniplenienta-  ^ 
tion  ux  ^Hjuul  opport  unit\  in  all  w  <i  s  ^  in  thi.s  i  ounjirv.  .Make  our  concepts 
ol  fr«vdoin  aiul  opportunity  real  aijd  within  the  ivaeh  of  women. 

I  tnank  you  for  thr  iiix  itation  to  presx«nt  this  foiniallv,  and  weleonie 
any  qiu'stions yon  miirht  have.      *  *  ' 

]\rr.  O'lTAKA/rimnkyoti. 

With  ixspeet  (o  rc^nilatious,  you,  eail\  on  in  vour  statement.  Jiad  an 
observation  tluit  intehMed  me.  You  had  a  numller  of  them  but  thi.s  one'" 
ui])arti«'ular. 
Oil  page  4:  toward  tlie  lastparagraph  on  thopage : 

Wliftiit^r  a  partinilar  .itlih-nr  pro;:nun  is  properly  Uie  purvipw  «»f  rule 

IX  is'  u  UiUMJiniiaMnn  iimst  ho  maUo  on  Mk»  basK  uf  the  ciic-umstamo^ 

*>\i-niiir  at  earh  indhUlnal  ui.^tUutioih  U  a  pro^rrain  or  actisUv  does  not  conn* 
winun  flK*'i:«iUt«Iiin  s  fur  im  Iu>ion  alreaJ^  laiil  dt#\\n  h\  t%)nj:ri'>.s  ai;U  the  eourl.s 
u.  cif  course,  wouhl  n.it  ho  Mibji'ct  \o  title  IX  or  Mu»  in.plriucntuii^  rejjalalicnis. 

Do  you  luive  nnytbiug  in  partieular  in  mind  there?  What  p6.-sibl4» 
kuidjof  an  athletii'  program  might  not  come  within  the  pnr\ie\\  of 
title  lX;  * 

.Afs.  irAhur.  Thi.^  is  my  opinion.  Imt  theie  piobabl\  would  be  mm  v 
few.  ni  that  most  inf;tituti(»tts  <lo  roeeixe  pnblie  .support, 
r  might  a.«;k  our  lawyer  to  reaet  to  tlti.^  .^inee  it  is  a  legal  qnc^stion. 
Ms,  PoLivv.  T  think  the  icferenee  is  to  IVtylor  \.  FhuL  with  whteh 
voii  are  no  doubt  f:iuiiliai yTa\ lor  laid  ilown  guidelines  alxxit  how 
IfEWmiirht  in*  huh  diiiit  ainhndntMt  ph)gi'am>*  in  i  tUtimr  olf  Fed- 
^  ei-al  funds  and  in  an  exidcntiai}  >i  u.k'  wliat  .showinir  would  be  wK^n^- 
<ary.The  rourts  in  the  lii  Id  of  athleti*   ha u»  .spoken  in  the>e  terms,  the 
arirunu^nt  lhat  ha^  Inn  n  m.'di  to  t  hi.s  i  oinmittei*  b\  football  loaehe.s  and 
to  some  extent  by  XCAA  is  the\  receive  no  Federal  funding  wliatso- 
ever,  but  that  doe^  not  I'esolve  the  leijal  nmttei:. 

ifr,  ITjuvkins.  T  think,  nuule  the  uoint  that  t1te  courts  ba\e  inter- 
jueted  direet  and  indirect  fun'dinir.  but  If  a  prouram  iliil  not  re»-i»ive 
dii er-t  or  indirei  t  fuuiling.  Mn  h  as  P>i  igham  Young  Fni*. ersity.  title  IX 
wOfdd  not  apply  to  that  uni\erNit\.  Ft  would  also  not  applv  to  the  ]no« 
*   irram.  Pmt  T  Hiink  thi>     an  e\  id*^  ntiaiy  question  to  Ik-  determined  in 
^  eaeb  j)arl  ienhM'i'as<-.  '  '  ^ 

^fe.  OTfAia.T  thank  you.  That  Hai  ifie^  the  point. 
IVith  respeet  to  the  M>painl«'  ti-auis  part  of  the  leuulation.  sec  tion 
snjl  lb),  if  states: 

Vnf with-tnndin;:  flio  roquirMnputs  of  paragraph  ii\  i  of  this  set-lion,  a  reripu'nft 
ma.v  f  perafe  or  s-j.onsor  '•eparatc  tcaiuH  U*v  iia-nilK-rs  of  eaeli  m-.\  nJuMe  .M'teerion 
for  <tic'h  foam.^  Is  b.a^od  upon  ruuipetUhe  >kUl  i»r  llie  aria  h>  in\ohe(l  is  a  eonl.nrt 
f<port  However,  whr  ri'  a  rocipu'nt  4»perat»  -  <,t  >piin.sors  a  4eani  in  a  imi'tieular 
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sport  ft»r  inciiibers  of  uia-  f>vx  hni  ui^Mato  ur  >i>oji.Mtr.s  no  Midi  team  fpr  members 
uf  the  other  >ex,  and  athh  tii-  o|>l>«»ittuiHii*^  t'*>r  meuiiifr.s  uf  that  sejc  have  inevi- 
uu>\y  l>eeu  iiiiiite(!,  uieinhtTs  of  thii  uxutidtHl  m^j.  Juust  be  able  to  try  out  fur  tho 
teaiii  offered  unJess  the  sport  involved  is  n  contac  t  s^purt. 

I  mil  a  littKi  bit  coiicuriied  about  that  partituLii  portion  of  theregu- 
hiiiom  for  rca.^oiib  that  lutvo  been  expresbed  by  a  number  wiio  are 
iMtt-re^ti-Ml  in  wuiueii*^  athletic.^  niiil  tlie  iniplkation  of  that  seems  to  be 
that  the  nictitation  need  liot  nialiitain  bupaiate  iciCins.  That  is  to  sa}', 
that  if  the  iiibtitution  wanted  to  ha\e,  instead  of  ]ia\in{;  a  women's 
golf  team  and  a  nieii'b  golf  team,  ju^t  shiiply  liave  a  golf  team  and  if 
II  choftb  ijot  to  have  a  womeii'b  tennis  team  and  a  men's  tennis  team 
hut  siinplv  to  ha\e  a  teiuiib  teaiiirainl  likewlfee'w ith  soccer,  or  what 
e\er  biH>rr/onc  inight'mention,  that  they  couUl.  if  they  diose  do  that. 

Xow.  in  your  tebtlnion},  }oa  Miggested  that  it  is  true  they  mi<irht 
June  to  cut  baek  .^ome,  a.^  pie\ioUb  witncsse;^  testified.  I  am  wondering 
if  that  might  not  K*  one  ^ay  that  Institutions  could  cuj  Jjack  under 
the  regulation^;  that  i.-,,  h\  getting  rid, of  separate  teams  in  a  nuinber 
of  s[)orts  and  instituting 'juot  oiil  team,  and  I  am  wondering  if  you 
reail  the  regulation^  tJiat  way.  and,  if  not,  wliere  do  you  find  justifi- 
eutiou  for  not  doing  i>o,  and  what  the  effect  of  it  would  be  if  you  do 
read  the  reguhxtions  the  way  I  do  ? 

Ms.  iLvBKi.  X  will  ieh|)ond  briefly  as  tlie  women's  athletic  director 
and  refer  it  again  to  legal  counsel,  beuiu^e  it  a  legal  interpretation. 
Uiit  the  total  of  the.  reirulatloiift  aie  important  liere.  For  example,  it  is 
piJK-ible  as  I  see  it  tliat  there  nuglit  not  he  a  mens  and  women's  golf 
teant,  but  for  an  in.^tiiutiou  to  adopt  a  pattern  that  it  will  liavc  instead 
of  teams  all  of  wlaoh  will  be  male,  none  of  whieh  will  be  trahnng 
woiueu  exeept  a  few  women  who  iiiight  qualify  on  the  basis  of  skill, 
1  hvhe\o  this  wuuld  [>ure  dibciimination.  1  think  you  have  to  be 
leahstir  in  \hat  if  v...niui  Inue  15  sports  tl;at  intuv^t  them  andJuen 
i;*.>l>ort?>that  iiiteivM  thcnuaiiu  an  iu^titutiun  which  in  only  support 
i:»  -poit.-^.  \ou  mu,^t  lake  fiom  the  1.")  a  mix  fhat  iTiteresfs  both  men 
aiMrwouien  ami  eome  up  with  a  souinl  program  that  meet;^  the  needs 
di)  the  extent  po>?>ibIe  and  mei  t^  *  he  iwiuii  euuiits  of  equal  opportunity. 

In  other  woixU.  1  don't  think  the  i egnlatioiK-^  iii.^1.4  that  any  team 
that  hail  nn>re  men,  oi  an\  team  Lad  niore  women  must  be  maintained, 
for  the  op])0Mte  MX,  but  In  tt)tal  I  helii\e  the  u»iulatIoiiS  to  refer  (o 
a  romminnent  to  e(iual  opportunjty. 

Mr.  O'lLviiA.  I  am  a  little  coiiLeined,  anil  T  undei&tand  your  point 
in  lookitig  at  the  totality,  voa  fa\or  the  regulations,  hut  }ou  niay  h!i\e 
re.-ervati(7iis  about  in*U\i^lual  part.s  of  them.  I  think  that  is  a  very 
large  reHM\ation.  ai^l  I  deliheiatily  picked  two  noncontacf  sports 
tif  ^wliK-h  llieie  aie  numeioUh  uoiiieu' paitiLipanls  in  golf  and  tennis, 
I  thuik,  as  athletic  activities  go.  they  are  among  tlie  most  popiilnr 
athletic  u!ti\ilie.s  for  uomeii.  8o  thc;s  iiave  man>  participants.  I  think 
that  a  [)^>^^ibJlit\  under  the  regulation.^.  That  i.^  one  wav  of  Xrutting 
hack.  Of  coun^e,  it  might  not  be  feasible  for  an  institution  to  do 
thfit  In  Uvm^y  of.the  public  reaction  to  their  doing  bo.  But  I  thiifk  it 
would  he  within  the  regulations.  ,  ■     .    .  , 

Ms.  lloi/r.  I  will  not  i.pcak  in  terms  of  legality,  bopai]?e  I  am  a 
coach  antl  have  woiked  in  the  field  of  athletlgs.  It  h(eins  to  fne  where 
equal  of)portunit\  i.^  di.v u.->s.etl  in  the  regulution/..  If  one  will  look  lit 
thcsectiim  HiUKcHl )     ^>tates .  "Whctlicr  the  selection  of  sports  and 
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lovels  6f  coiupotitiuu  c  iri'i  (i\rl\  acuuiiiu'ujilate  the  iiiteru^^tb-niul  abili- 
tiCiJotmeinber^  of  both  M*xes."  ,  J 

Whore  W(>  have  biiin  di>cr.liauiarcd  against  lii  thi*  past  thie  to  physio- 
jagiral  Innltations  tiiut  w unu  n  'do  ha\  e,  \\  aajie  nut  cajjabk-     gt-ttino"  a 
placo  on  the  men's  train,  aud  they  then  hiuo  au  6bligiUion.  both  becaifse 
of  the  discnniination  of  the  past  aiul  because  of  uur  eompetitive  in- 
terests, that  tliey  ha^e  to  pim  Ide  a  M-paratt-  teiun  for  the 'women 
m  this  case.  •  -    .  .       -  ,  •  \  ^ 
'   -Nfr.  O'lfARA-'^jJ,  TAoxx  t  r^j^ul  K(}?a(c)  (i)  .that  nvjIv.  The  way  I 
read  S?().ll(c)  (^L)  is  that  the  thing  they  look  at  is  whether  ftr  not  the 
feleetiou  of  qforts  ftnd  levels  of  competition  take  into  account  womCu  s 
lntemL<.  For  instance,  I  think  there  are  some  sporty  activities  that 
:in^  pretty  nearly  exclusivily  engaged  in  by  women,  to  wit.  field  liockev. 
^  and  tney  are  saying,  the  wav  t  read  that^paiVicular  subsection-to  rcftH* 
\i\  that  sort  of  thing,  that  if  there  isjnterest  injhat  pariyular  sport 
they  cannot,  in  their  selection  of  spoils,  have  an  ice  hockey  t>»am,  for 
msrance,.ahd.Uot  have  a  Held  hockey  team.               .    '  ' 

Maybe  it  should  be  read  the  way  you  lead  it,  and  T  think  it  i^  not 
eiU!rely  flear,  but  T  certainly  under^iand  4he  problem,  and  I  do— 
you  know,  w(5  are  iuvohed  \\  itii  tiie  ])rac.ticalitv  of  this,  and  your  wit- 
ifescf,' Jl re  people  who  are  actively  engaged  In  college  athletics,  the 
scho(hduvg  and  operations,  and  you  kno^^  some  of  the  problems  of  it, 
and  Uhink  it  is  generally  true,  although  not  imiversallv,  tJuit.the  use 
of  athletic  pants  In  aid  i.s  to  direct,  or  it  hea\  ilv  directed  rather  into 
the  activities  that  produce  thp^uiost  t'e\eiiue.  Tliat  has  been  the  pat- 
tern, and  that  it  in  a^Uu^e  is  a  business  judgni'jnt  Lhat  is  nuule  in  that 
case. 

ifs.MAimY.  ^ fay  I  respond  ?  .    '  ' 

I  was  JiopiiJg  someone  might  briiig  tliat  topic  to  the  floor  again, 
dt  IS  iny  opjuion^juul  I  think  probabl\  all  of  AIAW  that  business 
and  coinmorco  is  notour  purpose  in  athletics,  but  it  i^  an  educational 
program  and  if  a  sport,  football  or  \\hate\ei  makes  profits,  that  profit 
^honld  bo  utili/.ed  for  the  total  program,  men  and  women.  And  if, 
for  exalnple,  it  is  a  single  program,  it  does  not  mathr  whether 
women,  produce  profits  or  men  prodtice  profits,  ihe  point  is  thev 
are  students  and  they  should  benefit  from  \\hatiner  is  available  ili 
tenner  of  profit. 

I  think  .the  dilv  Jsjroinfi:  to  come  \erv  soon  when  men  who  are 
coaches  of  minor  sports  will  recogni/e ' the' \ altie^'of  tho^e  sports' 
and  wjiat  they  have  coached  and  taught  and  are  going ^o  resist  the 
notion  that  football  is  difrereiit  and  needs  to  be  treated  dilTereiitlv. 
•  Footbal.1  makes  money  maybe  for  a  few,  but  the  money  should  te 
l)encfitinir  all  \)\  educational  programs. 

:\rr.  Cm.\i:A:  One  of  the  prior  witnesses  said  thev  think.the  sport 
fluif  |)roduces  the  revenue,  i\ien  s  basketball,  or  liien  s  football,  or 
whatever,  should  have  fii^Y  chiim'on  the  re\emie  and  then  the  balance 
should  bo  made  a^ailab^c  to\(yich  ])erson.  I  think  that  was  their 
contoiihmn^  n»a?  it  not  \  '  • 

?>rAimY.  f  think  it  wa^  indicated  by.  the  coache..  Tucsdav  that 
their  profits  provided  for  men  Old  v>         '  '  * 

Afr.  O'ITara.  I  (hink  one  of  them  did.  There  -wore  eigllt  of  thorn, 
and  the  question  went  aromul.and  it  turns  .out  that  no  two  of  the 
pthletic  prowirns  \vere  funded  in  exactly  the  same  manuen  On.-  of 
tliem  ^aid  that  they  had  a  men's  athletic  program  and  the  revenue.'^ 
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was  used  only  for  moi/.s  athletics:  I  think  there  was  only  one  that 
"  uiNtiurotcouLl' d^^^^^^  to.  initiate  an.oppov. 

tui     i^Ton,?n  ScirUs  been  denied,  Vf  a\V">ot 

illustrtit  oil  of  Avhnt  men's  athletics  is,  in  that  9  1    a  e  noD 

a  proUt. position.  P-robably  that  gives  them  the  l^^^f    of  tl  o  doi^bt 
M<  Vrr.ituiqov  I  would  like  to  add  one  comment  All  of  ns  kno^\ 
tl.of  coKiS  to  escal  ti  Ami  gross  revenues  will  increase.  I  would 
h  kfh  J  Wttg  ^  ^vill  encourage  .von  more  spcnd- 

iV  fStSTl  S  or  whatever  group  might  be  involved 

.Ud  R  ON'  I  don-t  think  there  wouW  be  anyone  who  wo 
disa^  -eHhat.  anv  income  protl.iced  by  football  or  l^.^l^fl^  'J'  ^  "«!d 
Kid  to'.undenvrito  the  cost  of  ^^"V''''"Sh  dlfopStfoi  of  al 
the  operation  of  that  activity  was  in  ''"V'.'lL,  "^f^H^  ,1b 
other  athleric  activiries.  So  that^the  amount  of 

for  scholarships,  the  amount  of  money  f  "^"'^tcd  io  m  foi  >n^^^^  oqnip 
ment,  far  the  entire  program  was  in  line  with  the  policies  ot  an 

''TS^J^TZ'!l^\\^'^^os  up  with  whether  or  not  certain 
niln  a'l  s  o  at  S  l>c  allowU  to  have  a  ditlerent  standard 

Psbsii's^^si;^ 

Sim  a (HctU's  II,™  i'l  -Xi,*,!  ilmt  .he  mouey  sta.kl  1»  used  lo 
'■''*'OT»fV,.ll.  let  me'nA  .  Im»l  (,..estior,  then.  D,-.  I-u.»k 
sSrH?efi= 

boskctbnll  team.  /     ^  ,^ 
'     Xow.  what  is  your  reaction  to  that^  <  ,  j 

Ur  loiir  comment  is  supiwrtinji:  I  tlnnk  tlic  iciea  x 

iiiiiipliii 

ni'miiatioii.  not  lietvveci.  tl.e  s-e.xes  Imt  nmong  llm  stiuleiils  themselies 

'tSiS&ris'r  oUhT&gs  that  the 

X  i/inmv  hpKvoGn  men  and  women,  but  ot  all  sui- 

ZS^^Sx^'S&it^^  that  is  the  -a>-  the  rogu^^^^^^^^^^ 
S.  Tt'does  not  mention  se.v,  but  it  says  "ecpially  for  all  students 
rcxciii-dlcss  of  their  sex.'"  *  .  . 

f  ow.  T  don't,  know  i f  I  answered  your  question.  ,  .~ 

Mr.  O'Haua.  l\Ir.  Mottl.  . 

€lHi■'^Yer\^f^sS«^ 

to  him.  .  \ 

?r        .      "  1.12  • 
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iJtmfol  In!?';'^  '■'r""^'i'     ■  '"'^  policy  ca,„o  about  . 

v  oi  f  .^  3  ,      '>'«•■'•"''"'<•'< '"i>  fowanl  women  and  tl.af.  w 

von-lL.V  to  <;imtvul  m  terms  o£  educational  objectives  tltfit 

•  J  w  wai  t  to  aceomplish,  the  costs  witii  wliidi  vou'  can  opei  -i  o  vu\ 
■  sd.olaj^ilups  liiive  been  a  concern,  tbat  sc]u,]arsl,i,     ■         Wis  ^ 

*      «il  ■  ""'I       J^^^l  opportunities  shouLfbo 

.Uany  o£  us  still  are  not  convinced  tliat  a'tliletic  '-chobushin^  -....I 

foSiftiS/""  "^'"'^ '^'"cH-i'Vclod 

.\W-ii/rrd.  Do  joii  favor sucli  athletic .scliolarsjfips? 

7>robtenK'\';rif  \l  T"""  "!  l"'"-"''"'^  I  ^'"'1^  if'  b'-iufrs  tremendous 
pioblcms  to    .  In  terms  of  women,  they  sliould  liaye  the  same  kinds  - 
of  opportunities  as  men  to  have  their  education  paid  for  - 

are  hnntecl  to  ,s  s.-holflrships.-  whereas  the'  hn  .^^r  pa,  t  c  ± 

of  sports,  held  hockey,  swiaunin-,  an'd  so  fortlPare  limited  to  !?>  '  ^ 

lit,  in  /lenoral  e\erv  sport  is  considered  as  important  as^every 
other  one.  juult  he  1  unit  is  pbaced  that  wji}'  • 
spoJl^^^"'''''-  '  "«Vo  an  amount  foi-  a  particular 

.      ifr.  Ar,.m..  .^o  it  does  diller  from  Xf'A.V  p  scholai^hip  pro.nr.m ' 
:Vx.-   »r.v.!Kv.  Our  Iinuts  are  different.  A]..o  the  anioui  t  of  To  •  •Mro 
^.  wrd.n.  our  po  i.-,e<.  fn.tion.  room  and  board,  fees,  ue  do  no  -  low 
poiid^?  "'"'"-^  i^a^■'«ilable  throly; 

.Ur.  :\r(.rri  This  your  orfr..uii nation  ever  Drol.ibiied  adnn'«.-ion  cli  n-.m.- 
;it  infcrcolk-nire  competition  for  women '  .H.nn.Monc  li.u  <re.s 

(l..nt^^oik-.y:"'""  ^"'"^'i'^""''  in--tif.tions^.may  have  set 

w'\\^"''^  '"       "o'  >o"'  oi/rfinization? 

.Ms.  AlAIlItY.  Xo.  .  . 

of  wonu.n  aThielilT  f'.-  -.ruitment 

Ms?     Ai!i:v.  'Well.  Uii  i«  (he  i^nmc  resi>on.se  T  waS  Tivin.'  -m-'fo  «,>l.«l 
nrslnp.  A\  e  Munk  rbi^  is  where  the  violations  of  ed  ,  "(ion  m-H 

ut  «e  bebeve  the  ooporf  unity  ..should  be  iu  ailable  (o  ^vo^  en  d 
ha   mshtutions  n.u.sr  make  a  dVcL^on  to  the  e^f^nt/to  S-l  tSv 
« n„<^ ,0  be  ,n voUcd  .n  this  aspect  6f  athletics  or  any  other  area  S  ' 

^fr.  M.rni-..  Do  yoi(  sui.j.orf  the  i)rovi.Mon«  in  rcfnilations  cn.n 
.ensation  for  coaches  for  mens  and  ..vomens  tean,s  es pec  Sy^ 
1.0  fala-n  into  account  in  aKse>sin«eqiu,lity  of  opportim^^ 
.fo?t^M?in  Com^^^^^^^^^  ^''"^^'■'^        -'-T  for  jobs  „,k1  .«o 


'    \      '       ^  133 

Mr.  Monx.  For  t'oinhc.^  U}V  ^\()nicn^s  tuaiiKs  \\\\\  be  (iikeii  into  ac- 
count in  terms  of  Wiualiry  of  opportunity  ?  /  - 

^fs.  ^fAHKY.  I  tert^iinN  do,  and  if  the  jobs  are  coiaparable.  by  that 
T  don't  mean  {\m  prl•^^UI  e.  but  tlie  time*  and  nuiiiber  lu  ^tudentii  biirve^lj 
Jhenlwonkl  support  equality.  .  #  ,  / 

'  ^^fr.  ,^I()'n'L.  Tf  M^.  then  voa  do  huppoit  tliat  cqnality.  Docs  your' 
ui'«rani/atIon  take  the  puis^Itlon  that  ijuaoht*j5  (if  \\unicn';>  ba"hketball 
tcaiu^.  for  example,  >houhl  have  no  tenure  and  l)c  lured  and  fired  on^ 
the  ba.sib  (if  their  ^von/hi^t  record,  and  should  be  ex^jected  to  recruit 
oufbtandiuir 'athletei?  and  be  nequiixul  to  conduet  tiie  sanieikind  of 
piai-tUreand  phme  ^.cheduleb  coachi;^  of  nien'i>  teams  in,  thobc  collegei> 
\vi(li  major  sports  iii'ograms?  ' 

^Ls.  ^Mauky.  AVc do  not  contemplate  that  for  ns  or  for  men.  We  be- 
lieve  \ti  educational  pro^rram.s  and  there  arc  other  ba.se.s  to  judge  buc- 
u*Ns  than,  in  nierel\  whudng,  and  We  don't  .^ipport  it  for  either  men 
Qr  women.  -f 

Mi.  MorrL.  All  right,,  if,  you  oppose  any  of  thcfcc  requirements  I 
just  mentioned,  bow  (.an  a  ou  say  30U  support  the  regulations  tk(;n? 

Ms.  !^^AnKY.  Well,  does  that  mean  ue,  must  change  to  the  men's 
patterns?  • 

iVrhapS  they  may  change  to  ours.  .  ** 

*  Afr.  ^forri..  Xo,  but  this  is  what  the  rcgidatioils  are  saying. 

IM.s.  ^fABiSY.  The  regulation.s  are  sa^ing^men  and  Momen^bhall  be 
treated  comparably — is  this  whatyou  point  out? 
^Hyrri..  Ye.V. 

ir.*>,  ^lABin.,  But  you  arc  a.ssuming  I  mu.st  .support  the  men's  view- 
'p(iint  i}V  opeiatlon.  'J'he  point  Is  we  nuL^t  make  a  dei  i.slon  and  on  some 
uimpu.^^e.s  it.  nia,\  be  to  deny  women  tt^nui^e  and  .so  f(jrth.  but  that  you 
knnw  is  the  iu>tItution\->  i  lioiiv.  In  thl.^  whole  pioccsb,  they  may  look 
at  the  practices  in  men  s  athletics  and  change  them. 
.  ^f^:.  J\r(/rri.,  AVouM  \uu  fa\or  that  men  pla^  hig  on  the  girl's  athletic 
teams  should  be  allowed? 

Ms.  ^fAnia.  T  don't  think  this  g- '  rallv  pro\  ides  opportmilties^for 
women.  Thtje  aie  t.vcptlonal  women  who  e^jii  paitlclpate  on  mens 
t;ams.  •  '    -  - 

Mr.  ^fon'i-  What  about  i.ien  pla.\iiig  on  W(juien'ft.  athletic  teains? 

^fsr^fAKUY.  T  think  if  it  !>>  r(*ver>ed.  then  the. whole  i;f  title  T^C  and 
its  purp(x-e  In  athk'tiv/s  W(nikl  be  defeated.  That  at  t'hLs  point  there 
w(iiild  he  \ery  few  women  participatiuir  in  athletics.  * 
,  ^Ir.  ;^^(nTL  The  ]JUJpt)sition  as  T  uiulerstand,  !Ms.  ;>rabry.  by  XCA.\ 
and  the  football  coathcs.  is  that  If  they  ha\e  to  cut  into  their  fnnd.s 
for  football  and  basketball  wllkh  .Mij^port  man\  of  the  other  athletic 
programs,  iH>t  Jhe  Unhersit\  of  Tc.xa.s.  and  T  tliink  e\ervHie  brought 
up  the  (jne  e-\ai«ipk'  by  Darrell  Ro.\al,jnid  that  iMin  miu.siud  exantpk* 
Ih  »,uum»  mo.sf  of  the  fuuils  gt>  to  other  pnjgiams  tc/htdp  Mq^poji  them, 
but  if  t]ie\  ha\e  to  cut  tj(n\n  un  the  number  of  sch(jlarships  becansc 
the\  lui\e  to  u^^,  t])ei?f  funds  for  women,  it  might  bring  .some.c^pialit} 
with  women,  but  It  will  huii  the  black  male  athktes  who  have  a  dis- 
•iroportioiiate  amount  of  st  Iiolai-ships  in  fogtbi^ll  and  baski^tbajl,  so 
wi}  might  be  helping  In  one  In^lanee  but  might  beliurtiii^  with  some 
discriminatron  on  the  other.  y  .  ,  - 

]\rs.  ^fAr^uY..  ^ly  rcactior^  to  tl.at  is  it  might  bring  about  *somo  kind 
of  support  for  female  black  athletes  in  this  case.^     '  '  * 

,-;4-077— 7r  -1ft  ^«  "       *  .  / 

>   -  '  '    ^  A  '  '  '  ' 
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Second,  if  tliiiu*  ti ue/ necil,  in  nio^t  States,  ami  u?rtainly  jn  my 
own,  there JS  niune\  «i\  ulhible  ba.^ud  upon  neeJ.  Tlii&  ib  ii  buurce  o£  timt 
kind  of  argnnn;at/tu  defend  tile  pnicedurej>  and  praetices  in  athletics 
and  iicholai'bliips  there  fur  men.  That  argnnient  h^s  been  uebd  for*a 
lonij  pcriod'of  tima  now.  ' 

^  TJiei^e  boys  wunld  not  ha\c  gotten  to  colle«:e  withont  this.  Bnt  how 
nmny  inbritutiims  luok  at. this  bo}  and  tuy,  *  lie  io  need}  f  "I  wonder 
it  he  is  athlQtie?"        \      \  •  . 

••J  £  lie  is  athletic,  T  am  going  to  make  snre  ho  Js  needy."  . 

'^^y,  MuriL.  Ms.  ^^fabry.  dcTyon  nndet-stand  all  the  ramifications  of 
the  title  TX  reguhitions  at  this  point?  '  \        ,  * 

Jfs.  >rAimY.,Possibly  nottflk-l  tiiink  we  all  have  qnestions. 

Ml".  AfoTTL.  D(Snt  yon  thinly  it  woitld  be  probably  a  good  point  if 
wo  have  a  morat<n'lnni  for  a  while  so  all  ramifieatiims  could. l>c  under- 
stood by  male  and  female,  so'  we  know  what  might  conie  about  a.>>  a 
result  of  these  delibor(itions?  _ 

^^s.  M.vBin'.  Xo.  I  iirndy  believe^he  3,years7in  which  we  have  at- 
'tempted,to  finalize  tliVhe  regulations  lm\e  l>ecu  sufficient  to  have  nuich 
e\  iilence  a\  ailable  w  bich  I.think  any  one  of  us  would  be  glad  tv  provide 
f<>r  an\  C(mgrcSi^nan  interested,  ancll  don't  think  a  moratorium  wonhl 
serve  a  purpose.  •  .  , 

T  think  the  guidelines  i>h(;uld  be  impkniented  immediately.  ^Ifforta 
to  inipLuve  wotneu  s  opj^iut  unit  lis  might  be  well  t>tuJied  after  the  fact, 
{unl  we  w(add  join  the  XCAA  iii  such  a  i-tudy.  But  to  delwy  is  merely 
a  tactic  I  thii^lv  to  protect  nan'.s  opportunities  and  the  lack  of  benefits 
for  women.  ^  . 

Mr.  MurrL,  Kven  though  }0u  and  >our  organization  doesn't  under- 
.stand  all  of  the  implications.  \\c  should  .still  impleujent  it  rigbtawa>  ? 

ifs.  ir.vnnY.  I  wduld  ask  my  legal  cijj^isel  to  respond.  bocan^(this 
i^  the  kind  of.per.sun  on  whoin  we  rely  in  teuns  ()f  nudci-standing  and 
fidl  understandiiig  of  the  regulations,  , 

Mr.  ^rorn^.Thi^nk you. ^Ir.  Chairman.' . 

^tr.  (yHARA.Do  you  wanttoaddsoinethingi?'* 

JFs,  P(n.i\\.  I  would  only  suggest  in  any  new  set  of  regulations  no 
one  really  claims  to  understand  all  of  the  ramifications.  This  is  tiie 
reaMMi  adminikiatlv e  agencies  are  set  up,  and  administratixe  rule^ 
promulgjit.cd  and  adju-sted  in  light  of  future  experience. 

I  think  Ms.  ^[abr}  wa.s  tiy  ing  to  con\ey  to  you  that  in  lerm^  of  the 
.  ba.^U'  raniKications  of  tlie  title  IX  regulations,  we  are  .secure  in  the 
feeling  that  we  uniler.staml  them  in  sub.stance.  TIrtc  will  alwa^s'be 
(|tiesn(ms.  and  we  beliexe  that  is  the  ica^on  Congress  delegated  to 
HKW  the  administration  of  these  regulations. 

^fr.  Morn..  Afn  Chairman,  there  have  lx.*en  serious  allegations 
brought  forth  by  the  foocball  coaches  and  also  X(WA,  that  there  are 
serioui>  ramlfu  atioiis  tJiat  Intercolleglate.football  and  ba&ketball  jinali^ 
tv  w(aJd  be  dimini.slu'd  greatly  if  these  rules  and  rcgniations  go  into 
effect  and  would  haim  other  sports  on  caitipuij  not  oni^  for  male  but 
female  by  not  as  nuicii  rcM.uue  going  to  tho.se  other  sports,  i?o  I  think 
there  are  .serioits  coiiae(|uumi\->  as  a  result,  iuul  whether  they  are  /rue 
or  iiot.  r  think  we  seek  time. ' 

^fs.  ^fAnRV.  T  sincerel\  believe  thixt  uiost  men  coaches  would  like 
to  get  out  of  what  they  aVe  in  and  if  the  XCAA,  for  exnniple,  limita- 
tions and  economics  come  about,  the  same  ulatlxe  standing  is  going 
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,  to  Uivtlk.iT.  It  iiut  ^^oihju^  tojiurt  iiion  b'athlwios  in  any  way.  They 
ixiv  going  to  be  peilmph  ,>iH*!ulih^^  a  .sli^jjlitly  mluml  Jivol,  but  the 
<|iialuy  of  compi'titiou  ^ill  bo  tUv  ^aniu,  and  I  (liink  this  is  a  iaiso 
roneomthovhavo-exprossed  liere.    '  .  ' 

^:sh.  PouvY.  I  wiiuld  iihg  oUervc  NC-VA  anil  the  football  coaches 
and  (he  public  ;it  )ai£!:e  vM'ie  ^i\en  mure  than  anipK  opportunity  by 
JIKW  to  bring  forward  detailed  unnniuut^.  The  roachefi  fih»d  coin- 
ments  and  .so  did  XC'AA,  InU  nowhcri  in  tho^e  comments  has  there 
been  a  financial  anahM:>  tIn'U  ^h^A\^.  \\h\  (hiir  abi^ertions  that  this 
>  woidd  nndcrniine  their  pio»,Mjnnb    ti  ne.  it  ha.-,  been  their  assertion. 
I  tiiink  after  the  total  oi^Innicnt  periocL  and  after  ilEVr  has  talcen 
;)  ^eal'b  to  .come  oUt  .with,  jvgnlatlons.  to  now  say  tha^  they  should 
stiulv  it,  is  to  sav  wi?  now  want  HK^V  to  do  wliat  XCAA  failed  to  do 
for  .5  years.  The^  ha\e  asserteil  this  \^  ill  ruirt  their  p  nigra  nib.  We  sug- 
irest  iV  will  mft.'The.v  Iia\r  nt'vvr  brought  foith  data  to  support  the 
-  TacMhat  this  will  hurl  their  program  in  an\  \^a.^ .  A\  e  tjunk  otherwise. 
Mr.  OTIaua.  ^rr.  Buelianan.     •  ,  _  * 

>rt;.  HnMiANAN\Thankyou..:Nrr.  Chairman.  / 
Our  of  ilie  .U'a.-oh^  wo  lend  to  legishite  in  confusion  around  here 
i>  in'c  ansi*  we  IiU\e  bu  nian\  argununtb  as  to  w  hat  the  facts.ure*  which  , 
remain  umvboix  ed.' .  your  testimony  i.-.  inNpiite  vivid  contrast 
witli  that  of  X(\VA  as  to  \\hat  the  facts  ai\^  eonecining  rrvenne  boing 
produeed  b^  alhlelir.  depai  t!iK-nt:>  and  also  \yhat  share  of  that  revenue 
got»s  to  womefi  s  progran>s,  ,      ,  r  . 

.  On  page  '2  of  ^  our  .statfUicnt  \  on  say  in  1072  that  women  s  athletjcs 
rereivoill  pereeiu  of  tho  total  intercollegiate  athletic  bud^ret.  and  in 
lUTA-i:)  it  was  about  2  ponvnt.  The  piv\ious  witnebses  indicated  that 
that  is  ilescribing  a  .sltuatluu  that  is  no  longu'  true,  it  is  a  good  deal 
l)etteR  tliau  that.  '  .... 

.1  would  appreciate  ain  docmnentation  \uu  might  provide  in  Mip- 
.    port  of  tlie  1-  and  -i-percent  statements.  i  '  ^  i  ' 

Ms.  M\I5KV.  \Ve  ha\e  li^ts  with  us^^bu'Miil^i"!? 'li*^?  example  of.  the 
P/jg  Ten  nniAei'sitli's,  of  which  I  am  a  graduate  of  three  of  them, 
th(^>e  institutions  in  the  hist  2  \ears  ha^e  put  money  into  athletics. 
i)ut  it  lias  been  in  the  hist  2  year.^i, 
•    .^fs.  :\roRKis(vv.  That  is  since  title  TX  was  enacted. 

:\rs.  ^rAiniv.  As  etmcerns  title  iA,.the  Vniveusity  of  Ilhnois  m  my 
State  Iia,^  one  of  the  pooiv^t  fumle<l  programs  in  the  Nation.' $:i.00(). 
while  we.  nearln.  we  fund  at  It)  tiines  that.  Thii^  ih  the  Big  Ten'wjierc 
«  big  athletics  for  men  Inue  been  axailable  for  many  years.  ^ 
Anv  money  in  thero  ha;>.been  out  of  this,  and  out  of  real  concern  « 
iu  ti'rms  of  details  of  tigureb.  I  ha\o  them  right  here.  By  chance  \ve^ 
happened  to  sek-ot  bome  of  the^e  schools  of  the  co.iche^  of  football 
teams  here.     ' '  ,         {  .      .  •  ^ 

L  re«*ogui/.e  that  these  lisrurei.  lould  ha^e  some  misconceptions  ni 
-ihiMiK  biu  I  think  tlie]\  aiv  illubtruti\e  of  what  we' talk  about  in  that 
some  ligures  }ou  get  \m\  be  the  salarits  are  not  included,  but  the  ijoint 
'  they  aiT  not 'iticluded  for  either  so  it  should  be  relative.  Thorniver- 
.sitv  6f  Mar\land,  *2.7  mdliou  for  ineiu  and  the  women  it  is  $22,500. 
.  Xow,  if  yoii  calculate  that  perfeiitagc.  it  i-^  well  bcloVv  what  we  said. 
2  percent.  *  ^ 

rnivevsity  of  Nebra.-ka.  it  is  $G0.000  tor  women,  and  bkl  million 
for  men.  '  ,  » 
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\,riiivel*sity  of  'IVp.s.  it'i*>  million  for  niun,  anil  §78,000  for 
women.  /  v 

rnivcrMtv  of  California  at  Ik'rkclf\,        million,  ahliougli  \\oni- 
ciKs  sports,  ntl\)7o  74  is  $^yniilli6n'anil-.$li:o,0iJ0  ior  women.  * 
J  can  <io  down  the  list.  '  .  ' ' 

'yik  Mabuy.  I  would  liko,  I  know  thahi.^  on't(ipe,  but  in  terms  "of 
completing  it,  there  ih  one  ^iliool  J^dun  t  ha\c  the  nieiPb  anujunt  for. 
But  the  :l  percent  liguie  we  u.seil  m  the  founal  re^poube  ij>  iiom  tho 
^Hanford  stud\  on  inteuolleglate  athletics,  whiih      a  \KivS  reliable 
sburce.  ^  " 

Mr.  Br<'iL\XAX.  This  i^  a,stud\  b\  Geoi^rc  IFanford  on  intercol- 
]e<j:iate  athletics  for  the  Ain<a-ican  Council  on  Education  ?  ^ 
Ms.  Maijuv.  l^ight.  '  ' 

Mr.  JkrciiAXAX.  Hp  came  to  the  conclusions  that,  as  I  under- 
st^ind  itTinstitnribns  with  a  majoi  lunimitmCjni  tu  big  time  ^poitb  will 
face  financial  difiiculties  foi  at  least  the  next  decade.  1  beliexe  that  was 
part  of  his  conclusion. 

This  leads  to  a  second  area  of  qne.-,tiunlng,  second  area  of  disagree- 
ment between  >ou  and  the  pre\ious  witue^b,  as  to  profitabilitv  of  the 
athletic  programs.  JFor  example.  }ou  indicate  in  >oui:  statement  on 
page  7,less  tha  n  oue  fiftli  of  the  mc^ubers  of  the  XCA*V  clear  more  than 
expenses  in  e\en  one  sport  aiul  tile  XCAA  Itself  estimates  the  current 
annual  deficit  of  its  mendjors  jit  about  Sr)0  uiilfion. 
S[  wonder  if  \ou  would  be  good  chough  to  provide  documentation 
of  that  ^TA A  figure?  ,  - 

^fji.  Maijijy.  Yes,  That  al^o  i^/from  the  Ifanford  report,  tlie  $50 
miirion.  is  that  riuht?  -  * 

Ms.  Hor/r.  ^'es.^  f  :  ' 

^fs.  PoLiN  Y.  I  belie\e  the  XCAA  isU|>plied  that  figure  in  tlu»Ir  press  , 
release.  '       -  '  .  * 

^fr.  IkniAXAx.  Of  com'se,  the  ba.Vic  pliture  L-5.  whetlier  tlie^nonn 
is  to  lohc  mcnie.y  or  make  money. 

Ar>.  Mahky.  Another  quote,  for  cxaiilph*,  and  T  w  ijll  fijid  the  >ource — -* 
'  the  Oivtron  athhtir  din-etor  said  in  the  Washington  l^Ji^t,  Janu- 
»r\.  K)7."»,  that  he  belie\ed  1^^**  of  rhe  12^  .m  hooLs  pla\ iii<r  big  (inu» 
/Aifjtball  lh'»\e  budg«  ts  in  the^ivd.  ThJ^  Is  coming  fnSm  a  Jliale  athletic 
director.*  .        .  ' 

r  thwik  there  is  ol>\ioM^  doeunantatinii  tltat  tlte  argument  tdiout 
lirofit  ivnl  cou*  ei;n  f<*r  it  \^  i\n  unM>miil  i»nc  and  ba  Ls  ]>uipose  when 
t*-i^-  about  equal  opmrtunity. 

Mr.  Bx CHAXAN.  WU|t  do  you  ladle-  have  to  ni\  about  whether  or 
'»ot  people  can  be  as  intercrted  or  nut  in  w^dtblug  wonu'us  t>poit^? 
T)o  von  h.*)ve  anv  response  fo  that? 

^r.'^.  \nuv.  Well.  T  think  there  were  questions  ]iut  Jo  ^[r.  Fuxajc 
about  thi>.  The  point  i.s  that  meiiV  athletics  for  generations  liaM'  been 
liiirhh  laiblici/ed, but  tlieie  ale  nian\  bustaiKCs  where  there  ha\ebeen 
wianen's  luot^ranis,  the  nu>M  lonimouU  known  l>eing  Towa,  where  the 
girls  baskefball  touinamcnt  at  the  hisrb  t^ibool  le^el  draws  a  lari^er 
»'ro^\d  tletn  the  b(»\".s.^and  iust  last  \ear,  fiu*  evamide.  the  womeus 
ba>U'»tl>all  team.s  fioip  t\\o  Instltutums  In  ATAW.  Qn»»ens  Colleire, 
and  Tmnuuulata,  ])la\ed  in  ^radlM>n  HtpiaKe  Garden,  and  drew  12,000 
peoMie 

We  liad  0  letter  from  the  manager  induatlug  lu  has  an  interest  in 
continuing  sucli  kinds  of  events. 
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I  diiiik  tliero  v  ill  he  iiitoi e^,t)  but  agali^  Uii^  is  iioV the  point  iu  detei- 
niiniiig  equal  opportunity  lot  bludeJit&  lu  eduoatiouiil  programs,  buf 
the  interest  will  be  there.  .     ,  i 

:Mr.  BuoiiA.NAX.  On  thib  ecoiioinic  qnestiou  again,  do  you  hnve  any 
ulea  as  to  liow  luaiu  .schools  like  niy  own  iiiight  have  hud  to  gitcT  up  . 
foolbaH.'^  I^'ootball  \\ab  toy  e\penbi\e  luv  us  to  continue,  very  Jc^a- 
I'uU V,  but  do  vou  liu\  J^  an  idea  il  that  Inib  been  a  trend  or  not  ( 
^-^yis.  Mauky.  L  lia\e  another  cpiote:  151.  senior  colleges  have  grvyii 
up  football  biuce  Um,  but  there  wab  long  ^uiiceni  about  any  Nvoiuelis 
urhlctics.  Athleticb  i»  t^^poji^ise  aiid  |>iobubly  loo  e.\peii;.iv^^  us  it  now 

exists.  .  .       .  i.   .  • 

.Ml-;  Bt-cn.\NA.N.  Well,  T  think,  .Mr.  Chairmftn,  that  given  the  fact 
that  our  function  here  i.^  to  iigure  out  new  aiul  belter  ways  to, spend 
the  tu.xpayer'b  n^oiie\  aiKt.gi\i^n  the /naportaiuv  of  ph^biuil  litne>S  to 
health,  and  ihe  inipurtanct;  (if  hmnaii^heaUh  to  I  he  country,  that  we  .  . 
.ha\e  very  heaUln  men  and  women  populatuig  thi^  unmlry,  1  am  - 
hetfinning  to  think  jna\be  we  neeil  .mjiuc  new  Federjil  programs  to  ^ 
Mipport  i>h^^ical  Jitiu'^b  and  athletk>.  Thank  you  \cry  much.  > 

Mr.  0  IhviM.  1  \\aut  to^adubc  m\  fiijiMid  fioin  Alabjima.  I  am  not , 
willing  to  i>ut  a  nickel  iiito  Intercollegiate  athietits,  maybe  into  in- 
tramural, mj  inavbe  wc  will  he  uii  dilleientVu^les  of  the  S]}ending  issue 
thib  tune.  I  wdl'bc  tiu'  cconomi/cr  «iiul  >oii  lait  be  the  bii;  spender. 
Ms.  M.NUKY.  1  dun't  want  to  givdlie  iniprebbion  ]  didn't  Ixjlieve 
^in  {he  beiiefitb  of  utlilcth  [irogiam.^.  1  think  highly  of  lliein,obvioUbly. 
1  am  baving  that  all  o£  the  good  can  ^t>1ne  at  lower  cost. 
*        Mr.  (yfl.MU.  1  am  a  Httlc*  con<'ei  ni;d  when  you  bU^  your  organiza- 
tion lb  not  reall\  again>t  ivi  ruiting  and  athletic  scholarsiiips  and  so 
forth,  but  if  men  ha\c  them  \on  think  the  womeiuought  to,  too. 

It  remindb  me  of  Wilj  RogersVob.servatiou,  *'The  rat^  things  are 
<'9in*'-  it  won't  be  long."  he  baid,  *  before  women  didn't  know  auv  more 
riiairmen."  And  I  am  afiaid  that  nia^be  is  ilie'lirection  in  Avhich  ^\;e 

arelieacled.  .     ^  -  ,         ,  .  , 

So  yon  arc  willing  to  adopt  all  of  the  \  ices  of  the  mens  intercol- 
.    leiriate  spoils  situation?  ,  ^  ,     .  • 

.Afs.  M.\imY.  T  tliinli  we  are  not  willing  to  atlopt  all  of  the  vice?.  U  hat 
•  wearetalkingaboutib,  if  tills  icvan  opiJOitaiiit\  to  have  >  our  education 
i      paid  for.  women  should  not  be  denied  it. 

Between  us  T  hope  that  with  progiaiii  «liangi'S  can  come  sometime 
in  bf^h  directions,  aiul  eitliei.Qliiei  (ion.  Ijiit  to^say  uc  are  movirfir  into 
thib  pattern  of  atldci ii s.  I  d(UiH  think  women  h\t§^^d  to  do  thb^.Thope 
tir<f-change  come^about  for  all  of  us.  (. 

INfs.  :\roKnrsox.  Alf.  Chairmaii,  just  to  gi\e  3011  an  rxaniple^Trfwhat 
uearetalldngahoutrfthiuk  10."j  isthetolal  uundjerof  football  sch<i|ar- 
bhips  or  grants-in-aid  the  ^'(WA  allow^  tier  school.  ATAWs  maxi- 
mum in  :rcomi)arable  btJOi*h  wlii^  h  would  be  Held  hockav,  is  12. 

Afs.  >rvnKy.  >hr>he  the  IMh  iriil  someday  ma\'-i4A^us  to  court,  hut. 
in  the  nrflfVss  invritutions  looklnir  into  it,  Ihev  nuU  begin  to  ques- 
tion 1  or»  .#}iei  I  nOso  f  t  hose  fooTball  players  sit  on  i  he  beuHi. 

Af  r,  O'ITmm.  Si\iy/if  them  are  no^  even  on  the  team.  ^ 

Ar<  ^fMUtv.  WoU.  vou  meali  the  playing  squad?  «^  • 

Arr.OTlAnA.Tes^      '         ,      ^      r    t  1  ^•       1  -t  11 
^rs.  >r  uiHY,  But  the  vupnore  in  terms  of  scholarship  and  aid  is  ^\ell 
hovnhd  thnt  number,  of  course, 
^fr.  O'TTaua.  Tliank  yon  very  nuicli  for  your  testimony. 
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Our  last  wiliKvis  toihiy  is  Jena  Siiiimoii.s,  who  is  in-csideiit  of  the 
Fedewifion  of  Organizations  for  Professioiuil  ■\Voiiieii. 

STATEMiaJT  OF  JEAN  SIMMONS,  PRESIDENT,  FEDERATIOl^.  OF  OR- 
GANIZATIONS FOR  PROFESSIONAL  WOMEN,  ACCOMPANIED  BY- 
DONNA  SHAVLIK,  EXECUTIVE  COUNCIL;  JULIA  LEA,  EXECUTIVE- 
COUNCIL,  CHAIR  COMMITTEE  ON.  EQUAL  OPPORTUNIlY;  IRENE 
I.  MURPHY,  EXECUTIVE  DIRECTOR;  AND  JANE  AUFENKAMP, 
ASSOCIATE  DIRECTOR 

>rs.'  Simmons.. I  have  with  me  also  Dr.  In-iic  Miirpliv.  :ni(hor  of 
"l^ubhc  J^olicv  iuid  Jstatiis  of  ■\Voim'ii,'"  wlio  is  i)iir,u.\eciit'i\ e  ilirector: 
.Mi-s.  Jane  Anfenkanip.  af>bO<  iati'  director :  Dr.  Jnh'a  Lea.  liead  of  the 
task  force  on  eqnal  op|j(^rtunit\ .  and  bhe  has  been  in\ol\ed  in  a  de- 
tailed study  of  title  lX;.and  Dr.  Donna  Sha\lik.  wlio  is  i\  liuMuber  of 
our  executi\*o  board, 

T Mill  read  flicstaiomeiU.  ,  ^ 

I  nni  Joan  SiininuiiN  i>ri'Jhidi*Jif  of  the  Federatiyii  of  Oi^^ani/ations 
r'^»-iV)f(>-!onn!  Woihen.  H.\  profe.sbion.  T  am  a  proffsgor  of  cluMiiistr}: 
nt  rpsala  ('olU'tre  iu Kast  Orange,  N..T.Ilja\c'  hwn  hi'lii'^liei  education 
for  more  ilian  lo  \c.ii^  a.-^  a  ^student.  fucult\  Jnciiibcr.  and  adiniriisha- 
tor.  lain  hore  todit\  ro  u«pM  HMit  the  \  ItMAsof  ihe  Fedfiallun  af  Or^^aiii- 
xatioiis-fcnProfessionanVonien.  '  *  * 

Fu  t,  Mr.  diairnian,  E  \\ant  to  thank  a  on  /or  in\itinfr  the  federa- 
tion to  hrln^ir  tlii'  i  ojtti  nirt  of  (nn  inenibtM*  orjranizations  to  tlm  atten- 
tion of  thih  romniltitu.  The  frdcration,  wliicli  uas  formed  3  years  ago, 
U  an  nmbhdUi  oi ;:ani/,ation  of  04  niiniateii  w  itli  a  w  idt*  range  of  p^pfes- 
J  sional  identification.s.  {)ui  puipoi>f  ia  to  pro\ide  a  nieehaninn  for  ini- 
jU'ovihi;  the  statn^s  of  \\ona*n  b\  promotii»g  eMualit\  uf  opportunity  in 
etlucation  and  eniploynu  nt.  Among  oin  ^ifllliatcs  are  the  American 
Association  of  Fni\ei;Mty  Woman,  the  American  Medical  Women^s 
A«Hoeiat!on.  Giaduate  Wonu-n  in  Si^ienre,  tlie  Xational  Association  of 
Women  Deans,  Admlnlstratori,,  and  Conn>elorj^,  tlie  AssociatJ^ion  of 
IVonu  n  in  Siicucc,  and  women's  caiunses  in  tlie  American  Political 
Srience  Administrution.  tju-  ^Modern  Language  Abi^ociation,  and  tlie 
American  Econoniics  As.soeiatiofK  '  .  . 

The  fed^M-ation  is  deeply  loneeiiied  about  tiie  lack  of  eipial  oppor- 
tunity for  v.omeu  in  our  inbtitution.s  of  higher  edneatipn  and  tlie  con- 
tinued falhirc  of  thv  Federal  GoNcrnment  to  implement  fullv  title 
TX  of  ^he  EdiM-atlon  Aim  ndn^uts  u[  U)7±  Tn  light  of  the  focus  oth- 
ers have  placed  on  .smte  \er\  narrow  aspect^  of  the  title  TX  re^iila- 
rion?,  r  woald  like  to  rv\  icw  home  of  the  broadei  i&sues :  l\liv  title  IX 
was  deenvKl  esM^ntial  in  the  fiist  place,  and^why  we  believe  these  reg- 
ulations moot  the  'general  obiectivcs  of  that  legislation. 
^  The  basic  need  for  title  IX  stemmed  from  two  factors:  the  extent 
nf  di-^criniinntiMn  in  edueational  institutions,  and  the  le\el  of  Federal 
fundini^  to  tl.o-e  instirution.s.  IVliilc  diMriinlnatlon  against  girls  ami 
^»  bmcM  /\\I>ts  in  e\  ci  \  le\  <d  of  edticational  acfi\  ity,  in  a  iew  of  the  re- 
^poi|sib;iitiis  of  ihi>  committee,  T  will  cfmliiie  niy  remarks  to  the 
situation  in  po^tsecorulary  ediu^ation. 

Sysrematic       discrimination  is  per\asi\e  tlirou^rhout  higher  edu- 
caMon.in  the-Tnited  f^tates.  E\evy  offieia*!  institutional  self-study 
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that  wekiiow  of  has  docunuMited  tlie  existeiice  of  policies  cti^es 
that  deny  womo.i  full  and  equal  opi>o.t»nity  to  5l«^;?l\oPj|f"' 
A  saniple  list  of  these  studies  is  appended  to  t  >'S  statement.  I  \sould 
like  to  note  hevc.  however,  a  few  of  these  reports  to  indicate  that  this 
;l;bl«u  is  iiot  Jollied  to  a  few,  small  iiisti\utioi.s  The  studies  come 
.Iroiii  a  varietv  of  uiiivei-sities  and  colleges  and  include  soiiit-  ox  ot.. 
inostprcsticious  institutions.  Some  of  these  studies  are  the  following  . 

report  of  .the  cliaiicollor  s  advisory  committee  on  the  status  of  ^^oh^en 
at  CUNY  a  report  of  the  subcommittee  on  the  status  of  academic 
woiUron  the  Berkeley  eainpus  by  the  committee  on  stuiate  policy  and 
similar  studies  by  onicial  bodies  at  Ilarvaid.  btanford,  f,^- 
ijran  State.  Ohio  State,  the  Univei-dity  of  Washington,  and  Columbia 

^  Despite  doc-uincuted  dii-crimiuatoiy  practices,  these  institul ions  con- 
tinue to  receive  hundreds  of  millions,  of  Federal  (lollars.  to  support  a 
variety  of  educational  programs  and  activities,  iiie  substantial  com- 
luitinent  of  the  Federal  Government  to  the  support  of  higher  wluca- 
tioii  is  certainlv  uell  known  to  this  committee.  'Liu;  variety  of  forms 
that  assistance  tnl:es..as  well  n>  its  magnitude. should  be  reeinjrliasiwd- 
Thc  following  data  appear  in  "Federal  Support  to  I  niveisifics.  C  ol- 
lo.i".  iind  Xonprolit  liistitutions.  Fiscal  Year'107:$.  A  %port  to  the 
IVsiilent  and  the  (Nmgre.-s;-  National  S^'i^"<;'^,.Fo»"/ "^-t 
iM-r  107-1.  In  fiscal  vear  lOT:).  $:i..s  billion  wore  obligated  by  the  l-eder:  I 
(iovernment  to  univei^itics,  colleges,  and  .selected  nonprofit  research 

•  instit.itions.-Fundiu-  mechnnisms  iiu-lmled  research  and  cievelopment 
"rant-^.  general  institutional  -raiits.  fello'.\.^hips.  traineesliip^..scii()lar- 
Phips;  research  and  development  plant  support,  ann  inuiu'V  tor  taciii- 
ties  for  instruction  in  science.  Direct  beneficiaries  of  tins  aid  y>c in  le  I 

•  both  students  and  instifutioiis.  Students  who  receive  this  aid  shoi  I  e 
able  to  pjirticipate  in  all  areas  of  tuv.vcr.Miy  activities.  Institut  ons 
.   whidi  receive  support  are  both  directly  enabled  to  provide  certain 

Jg  a  net  resell  1  eh  activities  hud  are  indirectly  enabled  tc^jncrease 
es  for  all  departments  and  activities.      •  *  ix..  f-^,,  ic 

uld  like  to  add  here  that  of  deep  interest  to  the  federation  is 
t  that  an  analysis  of -Federal  funding  to  higher  education  ro- 
..lat  the  large:5t'  re.>^ear.-h  and  development  moneys  are  going  to 
lieids  that  have  traditionalFv  been  the  woi-st  ollendej-s  in  den;  'ug  ec|iial 
opportunity,  to  women-tlie  life  sciences,  physical  sciences,  and 

''"Thrdcnfal  of,eqiial  opportunity  on  campus  and  the  contMiued  flow 
of  Federal  funds  to  support  this  inequity  is  not  an  issue  that  should 

•  be  nut  off  Mideiinitelv.  We  most  especially  do  not  need  dela}  s.  as  \\«s 
su.-ested  bv  the  coaches  on. Monday,  to  detennine  the  iinpacfc  pf  equal 
opportimitv  on  coiiege  sports  revenues.  The  Congress  legislated  on  this 
;=sue  .'5  veaV-s  ag6.  It  .stated  that  educational  i)iograins ivceivmg  ocl- 
eral  fumbs  shall  provide  ecpial  educational  opiwtuiiity.  It  did  not. 
say  this  la\v.will  take  elVect  oniy  if.lL  convenient,  only  if  it  does  not 
hiirt  anvones  revenues,  or  only  if  it  does  liot  tock  the  boat.  Title  IX 
"as  pa^ed  because  it.  was  .recognized  that  the  Federal  «oyeniinent 
should"  not  support  educational  program.s  and  iictivities  .that  den. 
cniiahopportunity  to  one  group  of  citizens. 

Itliile  T  have  emphasized  the  innnediate  need  for  the  tiHe  TX  egu- 
lations'  I  should  like  to  state  now  that  the  federation  ^vould  not^ 
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Millport  Hmply  aii\  iv^rulatiuiih.  We  liavc  caiofullv  leviowed  each 
draft  ot  the  itpilntluh.-  aiA  bUid^ad  the  final  proJiicr.  Our  review 

jfi    hixh  mnviiieetl  iit^,»that  iUvspite  feoiuc  ivfcia\  atioiib,  on  the  whole  the 
^     iv^nihiUoiLs  appear  to  coiujiort  witli  the  baftic  objecti\ei>  of  title  IX, 
Lh       Ix'  more  ^inulu  un  those  ai>peet^  that  we  believe  make  thebe 
•  *»*L^uhitH»iis\vi)rthy  of  iniplenieiilation. 

Hi^t,  the  extent  (^f  the  denial  of  iM|ual  (Opportunity  in.  education 
un*i  tne  h'.<-l  of  FfdiMal  funding  led  ut.  tu  cunehule  that  the  re^iuia- 
t  t»nA  infM  \m\v  I  load  .o\i  iage  of  In.^tiiutlonal  proirniins  ami  poli- 
ru'^,  We  heart ih  endoi  o  tide  IX.s  im  lusiou  o£  eniploymcnt  prac- 
<  e»w,  adyni^-^i  >ii^-  pnM'eduu.N  pli\bical  edueation  and  athletio:,,  <riier. 
uft4't«  pi iHH dun-,  tieattHtnf  u{  .^tui^ent.s,  and  finaneial  aid.  Because  I 
-^i^^^tlfl  a  id,  htn  •  {hi  H  aii  all  hoijoilant  haUyi^  in  e(pial  opportmiitr 
IH  the  arndeiuir  world.  , 

.  StMnid,  many  of  ou/  iuimlu  LH  are  etlueatoi^^,  and  thev  ahixij}  the 
^«ue*  of  sf)m,»  on  thl-s  i  unmiittee  that  the  title  IX  regulation's  might 
liir  poii>mjiiI  fur  gnat  (Jovernment  ijiler\ention  in  the  internal 
:lthin'^  »  f  iintvei^itu^  aud  »ollege>.  l^atvo  pro\ isions,  we  beJiev^,  will 
?«'dn»*»«  tl«'  iwi;d  ami  or  likelihood  ij{  this  inler\ention.  These  are 
Ihi'  retjurfmnit.  for,  M'If-,n  aluation  and  for  the  ebtublij^hnient  of 

*  irnevamf  prfNviIuns.  It  %s  iiiiportant  to  note  that  neither  of  tTiese 
pi<ni^.;i,ii'^  diitalV^  \\h.*t  form  the  self  e\ al^ion  wiii  rake,  or  what 
4t  p^  th*^  trnina^i  »  prt>u*duie-  must  inelutfe/l^ljehe  are  ileeisions  left 
r*»  tUv  t.i!ir:ii  tonal  c  otohiuuitv.  I]ut.  b\  iuehulhiir  the>e  provisions, 
UVAV  hit-  prolmlih  *  ItMud  thf  \\a\  for  Institutitjfis  to  set  their  own 
hoMx,  .  in  <*r«|er,  toe  hiiiinaU-  theli  ov\n  piobkuuNand  lodeal,  indionse. 
\«  ith  rhtirro  (>(  »t.>irimination,  w  ithtatt  awaiting  the  filing  of  mnnv 
••*anp!aHit  ,  Th(*  lafhr  uim--e  woiihl  onl\  leatl'to  expensive  Federal 
nir<'n*  y  nufMiirat ionh  oi  a  further  i  logging  of  our  already  overtaxed 
roiuf  ^y-ieuH.  I  think  the  loiumitt^e  nught  take  note,  too,  that  the 
n*  f  jar  idiicaliof^d  iiS^n  iation.^,  mkIi  a??  the  XKA.antI  the  A('E,  have 

idv  'jiiiw  on  rM  oid  a^  ie» unnnrnding  to.their  meml)ers  that  they 
m-f  iffin^  ynt  vanii*  pii/eidures  a>  a  gooil  management  practice. 

I  ^\ii*Md  add.  pan  ntln  tlealir.  wo  take*  it  for  granted  tlnit  enforce- 
m*  ?tt  I  foirdvres  a,  ^lUeial  wmild  be  .-^tiehgthened  and  tightened  as 

*  n.*«  jt*'^'4  ippeuiN.  * 
y  *  ^  drnifioi,     v.»  I!  a\^.«n^  (hat  eomiilianet»  with  these  re«r»ihUinn^ 
-A  nuf  i«-«'avv.  Ir  v.ni  nquire  <  hauirinir  tiadftiojial  atti(iide<  jni^l 

.  ij  on-Ulriin^n'Miiu-M'  alloeation>,  and  iee\  aluat ing  the  im- 
f  itf  *n  nj-titufi«>r?a!  pi »*i:iajii>  and  poliui\->on  in|Ua!  oppoH unit ie.s  for 
n^4,t  \  i:Mh  wd  fiiH,ik»  -Vuduit^.  Vnii  the  test  of  eqint\  has  never  been 
«M»iw^fit'i  *.  Till  h'-r  of  iinial  o})poitunit\  lias  m*ver  been  impact  f  n 
i^'u  ai>^-.  oreven  iiupa*  I  on  pioi>iams  uo'ha\e  enmtional  ties  to.  The 
?!•  I  *il  »;*iir  d  «»phonm,u^,»  In  wlietlier  all  alle*  te<l  per>on>  are  iriven 
•j  fatr  and  n*'i--oii.dif»  ii^pt  , lunit \  ,lo  )>artieipate  in  and  benelh  7rom 
-   fr-Mt-riffi-  am!  a^rnitit's  re*'(i\In*j  FetlcVal  Mipport, 

r%«l**nd         ii»?jata  innlei  took  exjianded  a^si^taneo  to  hiirher 
»dii    fyi!i  I,' :uNf  U  w      nntleiMond  tlutt  a  welU'dncatcMl,  trained 
i^'T/^'y,'  ^"  '^  Miiteii^t  of  a  demoria^y  and  that  a  roervoir 

yttt  ju^-H  ^kdhl  ti  .]ina  ian>  v\ouhllH' oui  Mromre^t  national  re-onne. 

To^»t|.p  ♦!!  Ui^litui'oiix  i\M«h  eneouiage  the  full  di shipment  of  only 
,   *  t      Ml  »  f  ./i  n-- -nr<d\ <*aimnt  M'rM- tfie<e end-N. 

fTIfiMipi  ♦;nd?\  fM  i\*  niah  n  statement  of  Je<ni  Simmons  follows:] 
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Ai'PKXDix   I,N.sriirrui.N%\i.  Analysis  ot*  i^Kx  DiscniMiyATioN 

The  iliijhi'P.  'tlm  \\'vrvr,  .U»»|mrt  mul  IU'i.uiiiiiiemlation.>  of  the  C'uiuniitt^'U 
t«*  Stiul\  the  5>tatUN  of  .\Vi>jiii*n  iii  Graduate  KtUuaMon  and  L,itfr  Caroer>.  Huh- 
iuittiHl  tu  thi»  KM*tuti\i'  I^oanl  uf  tiiu  CJr.uluati"  SihiA*!.  the  Liii\ui>it>  uf  Mkhi 
gaii,  Ann  Arhor.  Mardi  lOrl. 

Chanctdlor'N  AiI\i^or>  Ciaiiaiittu'  </n  thi*  Statu>  of  Wonieu  at  CTXV.  Piibliv 
IIiMrijij^s  ToditK/h.v  .  An  i.ihU'ii  Siiiiin.ai>  and  L\alu<ititai.  .Si'ptvuibi'r  VM'2. 

IU*in*rt  of  tfa*  Suin  MiuiiiiUtH'  on  lUv  Suun.-*  of  Atadi  itin  \VoiiK*n  un  the  Bi-rkuh  x 
(*amiais.  KopDrt  to  th»*  (Jonnnitte**  m  St»natt»  r<ili{.\,  M:i\  10.  11)70. 

Lm.v  W.  Sidl>,    l*rdiininar.\   Uriii*it  on  thi*  .S(<itu^  of  liiaduati*  Wonn'ii . 
Lm\er>it\   uf  (.'aliforina/ P.i  rki  ii>/  |>n^i»aft'd  for  lUv  (JiaUaati*  A>M»iiibl\ 
Committoe  on  the  Status  of  WuniHi,  March  1!)"'^. 

I*ura  H.  liohin.-uii,    Iii>titatioiial  Anal>.4rv  uf  .Sox.  Uim  ruauMtiun  .  .A  Kc\h*\v 
ajul  Annotated  BihWoi:rai»l..\,  '  lAiU  I'U'arininliouM  for  Higher  IMuiation.  The 
*ieor;re  Wa>hinuroh  I  n*uiMt>.  Siute  <>:^U,  One  I>ul*ont  1'iii.U-.  \Va.<»Uiii^tun,  D.C. 
Jnnc  lUl'i. 

I  ni\er>it.\  of  (  ahfi^rnia,  I)a\i>,  Keporl  of  the  Ta>k  Tone  on  ihe  Statu^ 
of  \V(Hnen  at  V.  y\  I>avi<.  June  \\^'t2,        '  ^ 

I  niversit.\  of  Caiifornia.  An;;ele.>,  Uiiii.rt  of  )he,  rhaiKelloi"\s  Ai'lNi^'ir.^ 
(*uniniiUee  on  the  Status  of  AV<»tnen  at  I'd. A.  Jtine-  1J)72. 

rarn«'xn'-M<  lion  rin\er^it\.  I'mal  lle^tM.it  ^f  ihe  (  oumii»ion  on  the  St<itii^ 
and  Nee(i>  of  Women  at  t'arae^ie-Me'non  rni\er>it\,  No\end)iM-  1071. 

Cohniihia  I  oiUT.-Ux,  t'oi uuuM.t  Wi.inen*^  laheiati*iji"  Jiarnard  Aluuiuae 
o*)  i  Spririfr  1S>70). 

Ilariard  I  hiwr>^t.\,  Keijort  of  the  Couiinittee  »>n  the  Status  of  Wonieti  iii 
Uie  Kai  ult.\  of  Ar4>  and  Si  iente>.  'Ai*nl  ]'J71.  iThi^  report  foeUM*.s  Oii  tho 
eon<IHn>ns  of  women  st)idenis      well, I 

Ferher,  .Marianne  .and  Jane  l.oeh,  'Itank.  Pay.  and  llopre.sentato^u  uf 
\\onu*n  i*n  the  taiult>  at  the  I  ihajia  ('hao*i)«iun  Camions  i»f  tht»  Uni\eiSU.\ 
of  linnois/'  Xovi'niher  VMiK 

Ilardawa.v.  (!iiarU'N  W.  'The  Status  of  Women  on  the  Faeult}  of  Indiana 
State  rniveV^ity."  1070. 

i:n|vt'rsity  of  Indnma.  IMoomington,  St udi  »*f  the  Status  of  Women 
>'a<'nlt3  at  Indiana  I  niu'ri>it\.  lUoomin^'ton  c'anipu>.  -lanaary  11A71. 
^  Michijran  State.  A  C  ..../.'.^Uuu  of  Data  on  raeult>  Wiaaen  ami  Women 
,    Kn rolled  atMU-hijrau  state  I'nlversity.  July  1070. 

(ihio  State  Uni\ er.sit.\ .  Kep(*rt  of  the  Ad  Hoc  Connnlttee  to  Keview  (he 
.^tatn>  ''f  Wtmien  at  the  Ohio  State  rni\er>it.\.  ThaM-h  I  and  II.  April  107!^. 

Stanford  Uni\er.^it.\.  Ste^iid.  Alherta  V»  ami  Konahl  G.  C'nrr.  "Kducailon 
of  Women  at,  .Stanford  Univtr>it.\/'  The  Stml>  of  Kdmation  at  Stanford. 
A  Kepoi:t  to  the  rniversity.Mareh  lOGO. 

I  nhH'r.sit.\  of  >Sunth  Kh>nda,  Status  of  Women  Cianmittee:  yacuUy 
Re|K)rt.  NVjvember  1070. 

I'niversity  of  Wasldngton.  A  Keport  on  the  Status  of  Women  at  the 
I  ni\ersit\  of  Washiii};t<*n .  Tart  II  I  iKleri;raduate  and  Graduate  Students. 
May  1071.' 

*An  the>e  report>  are  a\aihible  eith»'r  from  the  nnUer.sIty  or  fi-om  EKKM 

Afr.  O'IfAK.v.  Tljanlv  'Vou  \erv  inurli.  Dr.  Sirinnons,  I  appiiH'iule 
Itavin^^your  te.stiinonv. 

T  have  noted  imrtKulaih  M>ni  appio^al  of  thu  requirements  for 
.-self-e\aliiatiun  ajul  foi  gilevaine  puw-xcluu*^,  intei "national  griovami} 
promlt^ros, and M)  forth. 

As  \ou  know.  tlu'M*  are  pros Uioit^  nhoitt  whlth  1  am  partutilailv 
toheenied,  be»  ait-e  I  do  not  fuid  the  .^tattl^0I  ^  lanjirna^n'  in  title  Ia 
that  re({niix^  that  >oit  of  aition  on  behalf  of  an  hhstitntjoii,  and  T 
iww  v.ondeilu^  If  \on  lan  point  to  some  .^pulfir  htni^iia^e  tliat  woiihl 
reciuiro  that  i 

ils.  SiM.MoNs.  It  ^eem^^  to  uus  sir,  this  is  a  ratlior  coinmonj-cn.s^ 
he^innin»r  to  title  IX.  To  U*rin  h\  a.wimln«r  tliat  eJiicational  in.stitu 
tionsare  in  a  M^ise  evil  and  sit  aiouad  .savin^r,  ^'JTow  can  >\e  di.serinil  ^ 
nate  jl«:ainst  women     dou  not  ^eein  to  mu  a  lair  be<;hii!i»!^  for  (he 
Application  of  any  hiw. 
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1  think  we  shoiiKl  bi'  inuiv  o])tinii&tic  about  tliia  and  assume  tliat 
eiliuiitional  iiistitutI(>iK->  ]ia\e  proceeded  hir*,^'!}  tliiouo:h  tornorrjji^^i 
and  tluougli  certain  cultuuil  facturban  our  .^utieU  bi*\oud  whicli  tlu*\ 
liave  not  looked.  I£  tlu'v  are  given  a  beginniiiir  opportunity  for  feclf- 
e\a]uatiuiK  I  think  tliat  tbe^^will  note  many  of  t]iufec  tilings  tliat  tliey 
have ?imf)ly  not  lorJked  at  in'past  years. 

r  therefore  think  thiti  ib  a  niatter  of  prattluil  «omnionbense  not 
to  begin  as  an  ad\cr.saiy  but  to  begin  with  b}mpat]i\  for  tlie  ednca- 
tionai  institutions  of  our  country. 

^fr.  0*Hara.  Tt  Uiight  make  it  great  derd  of  bense,  and  it  is  reall}' 
too  bad  that  the  Congress  didn't  think  of  it, 

Sh.  SunioNb.  I  \u>n*t  wibh  to  reply  on  the  exact  legal  points  there. 
Tt  beems  to  me  tliat  in  any  kind  of  reguhition  one  hab  to  proceed 
througli  what  is  tlio  best  way  to  implement  the  hiw. 

Mr.  OIIIaiu.  That  i^  precibely  the  feasoa  tliat  we  are  sitting  here 
today » is  Leiausc  of  tlic  conci^rn  that  I  and  many  other  Congressmen* 
^fembers  of  Congreb.^  ha\e  had.  a  concern  that  in  drafting  regulations 
to  iariv  out  law  b  enacted  b\  Congivts,  the  adminibt ration  or  the  execu- 
fi\e  brant  h  had,  in  effect,  in  legiblating  been  buppl}ing  kgi.^latiN e 
omissions. 

M.S.  Sdimoxs.  I  don't  agree  m  ith  you  on  that  point,  sir.  if  I  may 
ba^\  Mf.  Tt  docb  jiot  .'^ecm  to  liie  this  ib  in  diba:rreemcnt  with  the  purpo.-e 
of  title.  IX  Oi  even  the  expression  of  title  IX  as  legislation. 

It  seems  to  nie  siniph  an  explanation  of  how  to  go  about  fulfdling 
the  purposes  sta  ted  by  Congress. 

Mr.  0*IL\KA.  You  know  when  Corigress  enacLs  a  r>f)-mile-an-hour 
speed  limit,  we  don't  expect  the  Department  of  Transportation  to  conie 
up  with  regidations.tjiat  require  e\er}  car  to  have  a  go\ernor  on  it 
that  would  pre\  ent  it  from  going  o\  er  .1.1  miles  an  hour.  I  think,  well, 
maybe  that  is  something  we  should  ha\e  done,  and  maybe  it  would 
have  been  a  good  idea  to  do  it.  but  in  fact  it  was  litiniething  we  didn't 
do.  We  don't  believe  it  ib  up  to  the  Dujiartment  of  Traubportatiou  to 
correct  our  work,  think  that  we  ha\e  to  take  our  work  as  it  is  and 
do  the  be.stthey  ^^ainvith  it. 

ifs.  HiM^roNS.  [  don  t  look  upon  thii>  though  ab  a  correction  nor  do 
T  airree  with  the  anal9gy  about  the  individual  car. 

Donna,  wouhUyou  like  to  make  a  comment? 

yis.  SiiAvuK."N,[y  only  .^innnent  is  the  language  of  i[i]K  TX.  not 
IjciuiT  spci  ifiiallj  to  I  he  ,V>-mih*  an  liour  analog\,  tlud  part  of  title  IX 
docb  provide  for  *  utoH'of  IVderal  fund.-.  I  think  it  would  be  a  tragedv 
•if  we.  knoA\  iug  there  ate  puliiics  in  operation  that  could  lead  to  cutoff 
of  funds,  did  not  a>si:?t  the  Institutions  in  fore.-talling  that  e\entualit\ 
•  which  no  one  wants  to  see  happen. 
^^r.()'rrAI^v.:^[r.  Bucha 
.^fr.  BrrfiAx,\x.  Thank  you.  Mr.  Chairman. 

I  don't  ha.ve  any  other  questions.  I  think  all  T  will  do  is  Ihank  you 
foi  \uui' t-.  stini«>iiv  aiid  in»iuire  If  there  are  aieas  covi  ied  in  previous 
t*.^fim«jn>  to  whidi  would  like  to  le.^pond  or  which  }ou  would  like 
toMipplement  ? 

Afs,  SntMoNs.  I  uoidd  like  to  ba\  T  am  amaml  at  this  dispropor- 
tionate attention  paid  to  a  ^tii  ill  area  of  athletics  m  lu'n  t  read  title  tX. 
w^hich  indeed  is  terv  broad,  and  it  begins,  **Xo  person  in  the  Ignited 
State>  .-hjili,  on  thi-         of  .^ex^  be  e\»  huled  fr^ui  paHiilpadou  wt  uk^ 
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(h'liied  the  l)enclitt>  of  oi'  bt*  Mibjcainl  ti>'cUi5<:riiuiuii(ioii  undoi-  any  odui 
catioiml  program  or  ;u:ti\iU  recui\  Iiig  K<»dornl  financial  assistaiice, 
and4t  goes  on  from  there.        .  >  .     .  i        /.  i 

(YM-tainh  this  i.^  \erv  broad.  WUv  all  of  the  attention  )S  being  hxed 
on  athletuij.  I  do  not"^  underbtaiul.  And,  as  professional  women,  we 
;uv  iiiteie>UHi  in  prulV^iMunal  dewlopinent  ot  women,  and  we  feel 
tiiat  tlll^  I.S  h»gibhition  and  that  tlie.^o  legnlation.^  cover  this  goal  very 
vu-ll.  Therefore,  we  nrc  \erv  iiUere.^ted  In  siipportmg  it. 

^peaklllg  here  onl\  peiMJiiallv,  I  am  also  amaml  at  some  testimony 
I  have  lieaid  w hieh  Vidiites  to  uaib  of  discrimination  and  then  u^ing 
thnt  as  an  exeube  for  continuing  it.  It  seems  to  me  tlii:^  i^  part  oHb^^ 
old  pirtniv  of  \icUmi/ing  the  \ ii  tim.-llow  dare, you  be  a  victim'^  Jiut 
\ on  are.  Mj  we  will  continue  to  pii'k  oil  you.  •    i  •  i.i 

I  have  been  \er\  >Mrpn^ed  at  this.  I  have  bem  sm'pnsed  at  tiie 
attinilon  paid  (u  \\hethtr  a  progrnm  has  a  gro^s  proiit.  I  think  I 
would  be  etpialiv  >uipii.^cTl  a^  to  whether  it  had  a  net  profit. 

1  luive  been  l-ngageil  in"  luidgeliiig  and  budgeting  procedures  in 
iu^>rtt.uti«jn.s  of  higher  eduvation.  I  don't  know  whcthei  n  ou  know  how 
bmWting  pnn  edurc^  go  in  iubtitutlu!i&  of  higher  education,  but  some- 
U^^^s  they^art*  \ei;\  strange,  and  tliere  i.>  \ery  little  attention  paid  to 
prognnned  budgeting.     -  ,    i         i  • 

1  havc^  HHMi.  IrlV  >a\  tlu^  |;h\Mc.s  departmenr.  list  us  ouugel,  taice  no 
ac.  ount  of  Nilaru'.s  of  pcojdc.  J  ha\  e  ^een  uiem  list  program^  iu  phj'Sics 
taking  no  u.coimt  of  o\erhejul  cu>t.  Jio  account  of  adniinistrjUiOii, 
lehited  peirentagew  Im*.  not  taking  account  of  tiie  lights  lU.their^o- 
■  oratories,  and  so  forth,  and  when  it  gits  to  athletic  budgets,  I  hitse 
.-ecu  tji*^  <-ntir<3  >tadium  hdt  out  and  so  on.  So.  to  get  actual  statistic^ 
on  thisis  vevy  dillicult,  ,  ,  i      •  » 

lo  me  that  is  be^ide  the  point.  It  does.n9t  .seem  io  me  anywhere  lU 
the  law  or  leguhii  ion>  theic  is  a  point  abuut  ''are  we  making  money  in 
rhis  wovT'^rfo  I  base  been  amaml  at  the  testimony. 

Mr.  Hrc  iiAXAX.  One  final  thing,  ^[r.Chaivinam     '  -  ,  x-rr 

Would  von  comment  on  the  degree  o'f  ellectivene-.s  of  title  X-Il 
toward  the  achieunie.nt  of  equal  opportunity  and  the  ch^gree  of  need 
fortheimplenientationof  titlelX^       '  . 

Ms.  SiM.uuNs.  I  wouhl  not  want  to  deciy  the  cftectiyene.^s  ot  any 
tule  or  e\ecuti\e  older,  or  ain  pai  t  of  the  general  material  \vluch  per- 
tauis  to  equal  oppoi lunit \ .  Houovei,  I  thiilk  that  title  JX  Jui^  soiiie- 
thmg  verv  badU  ncvdfd.  nml  again  I  .say,  ni»res{tntiug  an  organisa- 
tion of  o\er  JL  niilUon  membeuN  if  \ou  count  the  membeis  in  the  aUilij 
ates.  that  we  are  interested  in  profe^^Monal  de\tlopmcnt  of  women,  and 
we  feel  tliat  title'IX  i^the  one  title  which  will  really  bt^  elfcctive. 

Mr.  Hi  t  iiANAV.  Thank  von,  Mr.  Chairman. 

Mr.  O'IIaha.  Thank  urn  \ery  much.  Dr.  Simmons,  and  you  asso- 
elates  for  taking  the  tiine  to  a^^'i^t  the  committee  in  its  Inquiry  on  the 
title  IX  reguhitioiLS. 
.     ^fs.  SiMMoxs.  Thank  vou  very  nnieh.- 

.Xfr,  O'Haiu.  The  eommitioe  now  ^tahds  in  ailjonrmnent. 
'    I  Whereupon,  ai  U-ir»  p.m..*  the  subcommittee  j^tood  in  reces^.] 
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\Sriu'OMMi'm:K  ox  Postskcoxdauv  ICuucatiox 
^  OK  TiiF  fVoijrrrrKj;  ox  Edicatiox  a.nd  LAi;on. 

Wr/.s'hhiglon.  D.C 

T\u}  hubmiunitttM-  iiu'  t  at  2  p.m..  pursuant  to  re(c^.s.  in  room  217.'>. 
J{a\bi1rn  IToiise  OIIkv  BuU^Ung,  lion.  Jaiucs  G.  O'lfara,  cliairnKiii 
of  tlu»  stibcomnuttcc,  proniding.  .     '  ,  .      •  .  . 

]\feinInM-.s  prt\M*iit :  Jirpriventath es  O'Hara.  Brailoma^,  Chi.^holni, 
'  IWniivA.  Hl'Miiii.  ^hw^iu  yU»tillhi\l  Quie.  ]5uchan.an,  and  Smith. 
Al.so  ])n*si'nt :  Jiin  HarrLson.  .staftulirentor ;  AVebhtor  Buell,  coimbel: 
Kliion;  I'tH-rs.  t  K'lk;  and  IViobanl  Musse.  a^si^tant  minority  counsel. 
Afr^O'irAVA.  Thi'  snb(  omnjittc*o  will  come  to  order. 
Todii\  i.mrk^  the  thinl  ila\  of  our  jiiiblic  heann^r^>  on  the  rc.iruhi  ' 
tioiis  ili-vuloned  h\  tU^  adniiul.stratlon  for  the  implementation  of  title 
IX  ojf  Public  La\\  l)2-obs  and  .submitted  to  the  Conjxress  in  accord- 
ancp  with  iRH'tion  bUuI)  of  the  (ieneral  EdiUation  Pn)\  ision.s  Act.' 

Our  dut\  hi  thesv  lu-ailn^r^  to  examine  t!ie  rejiifulatlon.^,  .'^cc  if  tliey 
are  (H)n^l^tt•nt  with  tl«e  iii^^.  AVc  are  not  looking  v.t  the  ^\i.sdom  or  con- 
\i*!iieme  or  flliclcncs  ui  imjiact  o?  the  it^iiulation.s.  AVe  are  looking  at 
HK-rfi  to  MM-  If^hi  v  iue  lonM.^ti  nt  uUh  the  law  from  wh'ivU  they  ihust 
deriveall  of  their  autlioriry.  '  . 

If  the.v  are  consUent,  and  if  .\\e  find  that      don't  like  the  law,  we 
ran  of  rJiurM'.  ni  uinineri«l  chan^o  in  theMaw.  But  that  ha.>.  nothinjr  to 
do  ulfh  the  operation  of  ilu>e  regiilatioas  uuti!  and  unless  thejivyr 
rhaii£red.  -  '  .  ,  i 

If  theV  arc  iHHi-n^nt .  i*\en  Ii.they  are  the  epitome  pf  v.isdom  and 
hi«rh  Itleals.  tluMi  rhe\  >hoald  ho  di'>ap[>ro\ed  until  and  milv.S:?  we 
t  hamrt"  tiie  law  to  make  It  a  -nitrJ>l*»  ba^is  for  th^»  regulations. 

W;-  havi»  «rone  thro,i^d»  a  mtmber  td\M  noji.-.  t-rL-es  iij  thi-s  counti  y  in 
*  N^'viit  \i'u\AaHd  ontMif  thi^  mo-t  iu!po!*t;»ut  ha^  been  the  elfort.  to  make 
n*al  Hie  proiioM-  that  woummi  and  Uieinln  r.^  (if  miuorlt v  ponps  will  be 
aide  tn  parilripate  fu!l\  and  v»irhuut  hindrance  in  all  r.spccts  of  our 
-ociaKf^'onouKc, md  <;ulfural  life." 

The  '  usunment  of  title  IX  o  \earr.  .uo  wa.-.  another  major  step  fov- 
\vird  *n  Ihe  etfiu't  mj  make  m\\  as  inelrOut  to  participation  and  eli- 
«^*btlit\  for  projxrauus  a.-  ran  ,  color,  t  hhhI,  .ind  national  origin  were 
niadc'bv  otrior  le«ri>hsti^in.  Title  TX  oriirinated  in  this  snhcommittee. 
and  I  dojnt  ha\e  t'lrall  tli^  ioll  io  know  that  It  would  ifceive  the  same 
Hipport  IvMC  todav  that  it  received  tluMi. 

'  P>ut  there  ha\e  Ikh-u  other. cri.scN  too.  In  the>e  pa>l  yi5.0i?^.  and 
ohi"  r,r  the.  ^r/a..e^t  of  the^:e  crimes,  every  bit  as  |rrave,  every  bit  as  se- 
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riom  a  rhaHeiuzc  to  iuu  (\>nMiUitio!i  a^thv  attack.-,  upon  liiinian  iio:Iiti;, 
has  ix»en  the  nai  row  ly  avei  tod  attack  on  t  lio  nilo  of  la  w. 

Surely  we  have  leaiiicd  in  the  past  2  veai,-  that  however  huidable 
the  ^ual,  we  cannot  tnist  in  the  limitless  good  will  of  Governnutit, 
that  the  agem  ies  that  are  charged  with  earn  ing  out  the  law  have  an 
ahnobt  irresiizJtible  tendbiic^  to  go  beyond  (lie  law.  and  that  we  have 
to  jnaintain  constant  \  i'gilance  to  see  that  thev  stay  within  it. 

And  ir  seems U>  ine  that  the  obligation  is  eijiialh  as  important  wheth- 
^  er  the  agency  in voh  ed  is  the  CIX  or  the  OCR ;  the  PBT  or  the  IIEAV ; 
tUe  KEOC  01-  the  ^Vhite  Tlonse;  the  courts  or  the  Cou;rrei,s.  So  it  is 
with  that  in  mind  that  we  undert^ike  the  thiid  dav  pf  these  hearings. 

Our  first  witness  will  be  the  distinguished  Member  fronl  Texas, 
Congressman  Bob  Casev. 

"STATEMENT  OF  HON,  BOB  CASEY,  A  REPRESENTATIVE  IK 
CONGRESS  IROM  THE  STATE  OF  TEXAS 

ifr.  O'ITara.  :Mr.  Casey,  \ve  are  very  happy  to  have  you  before  the 
committee  today. 

:Mr.  Casbv.  Thank  you,  Mr.  Chaiman.  I  deeply  appreciate  the  oi)- 
port^tmity  to  appear  before  this  distinguished  committee. 

I  am  pleased  to  c<^me  heie  today  to  give  you  my  thotifrhts  on  the 
proposed  regidat  ions  proniulgated  by  the  Department  of  Health,  Ed- 
ucation, and  IVelfare  to  combat  discrimiiiatioii  based  on  sex  in  the 
^ educational  institutions  of  America.  ' 

^rr.^Chairman,  we  are  certaiidy  agreed  that  discrimination  basedv 
on  sex  is  contrary  to  the  pro\Jsions  of  oui*  laws  and  should  be  pro- 4 
hibited.  At  the  same  tjme,  I  must  differ. with  the  regulaticr^s  as  pio- 
posed  by  the  Department  beeati;.e  I  belje\e  the  means  by  which  we 
achieve  this  goal  are  as  im])Oi  tant  as  the  end  we  .«eek. 

To  snmmari;^e  my  viewpoint,  I  oppose  the  regulations  as  drafted, 
whv'h  require  forced  integration  of  phjsital  education  classes  and 
a  ban  oil  sin;):lo  sex  (anipti^  oiganizations  established  for  honorai  v,  ^ 
professional,  or  ser\  ice  purposes.  In  these  particulars,  the  regulations- 
now  before  the  ConiMCss  reciniie  substantial  modification  aiid  I  hope 
this  subcommittee  will  consider  such  changes., 

I  would  also  point  out  that  the  Coutrress  has  already  ^;ive,u  recogni- 
lion  to  the  problem  and  fha(  at  the  close  of  the  93d  Congress  we  did 
tak^»  somo  corrective  action.  That  action  came  in  a  great  deal  of  haste, 
however,  as  it  was  added  bv  tJic  Senate  as  an  amendment  to  a  resolu- 
tion establishing  a  White  House  Conference  on  Library  ami  Informa- 
tion Services. 

There  was  a  great  deal  of  caution  used  in  the  wording  of  the  amend- 
mont  on  exemptions  we  made  last  year,  pei  haps  l  ightly  so,  since  full 
lieariiiiis  luul  not  been  held  on  the  matter.  The  exemptions  made  at 
that  time  were  restricted  to  social  fraternities  and  sororities,  the 
Y^rCA,  T\VCA,  Girl  Scouts,  Boy  Scouts,  Camp  Fire  Girls,  and  vol- 
up.tary  youth  sennce  organizations. 

There  are  obvioii'^ly  a  good  many  other  campus  oiganizations  which 
clearly  deserve  to  fx?  exempted' from  the  provisions  of  title  IX,  not 
for  any  pui  po<?es  of  discrimination  but  to  avoid  discrimination. 

Phe  most  glaring  need  for  evemptions  remains  in  the  area  of  pliys- 
ical  education  and  athletics. 
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Tiie  physical  uiluciilion  regulations  have  obviously  go"e  l^eyo  1 
the  intent  of  Congress.  Tliuso  leciuiienieuts,  iiiconsistoiit  Auth  t  i^o  i^d  - 
cationul  Ameiidnients  of  1<J72,  broaden  the  po^vel•  of  federal  Comn- 
ment  beyond  its  legitimate  interest  and,  in  fact,  result  in  a  lo  m 
of  discriininatoiy  treainient  between  those  within  scriools  or  on  campus 
and  those  oiitsido  the  educational  system.  ^.     ,  , 

L  the  subcommittee  knows,  title  IX  of  thejidiicatioii  Aimiidinenls 
of  1<J72  prohibits  discrimination  on  the  ba.^is  ot  sex  in  eclucationa 
institutions  receiving  federal  assistance.  'Hie  specific  piovisioii  reads 

-  "Xo  i>ei-s8ii  ill  the  United  States  shall,  on  the  basis  of  «>x,  be.  excluded 
from  participation  in,  be  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  education  program  or  activity  ';ocemiig 
Federal  financial  assistance  .  .  -    (bectioii  9()l(a).      V  "^of n.ui 

.  Pursuant  to  this  law,  the  Department  of  Health,  Education  a  1 
Welfare  drafted  regulations  -.vliich  were  reviewed  by  the  President 
Followiiig  his  6xainiuatiou,of  the  Department  rules.  President  J oid 
signed  the  proposed  regulations  which  are  now  before  tins  subcom- 
mttiei:  for  the  review  required  under  the  statute. 

Vs  tlic  very  able  chairman  of  the  subcommittee,  ]Mr.  O  Mara,  Jias 
nomted  out',  the  Congress  may  approve  or  disapprove  tlic  ieg«'l»tidiis 
without  comment  or  mav  make  specific  .suggestions  on  the  hiial  rules. 
'  The  regulations  themselves  consider  discrimination  m  mimerous 
ways  and  in^tM-eat  detail.  They  relate  to  students  ^^^^^^  V; In"' 
Htrati6ii  and  consider  aduns^ionS,  recruitment  eciuality  in  fi\ci  ities, 
ni^mu-ces  and  course  oifer/ng^.  sports,  seliolarsli.p  and  fi»«"^''"  !"<^.' 
employment  practices,  grievance  procedures,  and  even  the  content 
of  books  and  other  educational  iiiatcr^ls.  ^  fi,„„  dmnld 

The  .'oals  we  have  set  for  the  Nation  are  laiulablo.  but  they  should 
«'o  110  farther  than  the  law,  our  Constitution,  or  the  sentiment,  of  . 

"Wo"';fu'b^Srdo,ibt  that  thco  regulations  liave  gone  beyond 
.he  iiueiit  of  Congress  in  the  matter  of  physical  education  classes 
•xml  s  igle  sex  cainpus  organizations.  Tho  clearest  state.iieiit  on  this 
K  e  ainoiig  the  authors  of  title  IX  was  given  by  former  l^q>'ef 
iv"  7<  dith  Tureen,  and,  let  .me  say  with  great  pleasure  that  she  possibly 

-  w  iVbe  testifviuff  here  before  tliib  very  able  comiintree  on  this  subject. 

As  ^hc  notbd  Nov  ember  26. 1074,  on  the  floor  of  the  House : 

lior'J.'!,  1074,  nt HlllOO.) 

I  would  remind  my  colleagues  tliat,-in  the  coui-se  of  the  clebate  on 
the  White  House  Conference  on  Libraries  resolution,  S.J.  Kes.  40. 

was  debated  at  the  clo^^e  of  the  03cV^ 
limited  the  restrictions  applying  here,  tho  subject  was  not  whether  the 
initations  were  too  broad,  but  whether  they  were  too  narrow-. 
*  -h  It  was  when  the  language  was  added  to  exempt  social  f  ratern  - 
ties  aiVsollSi       S.^uts.  Girl  Scouts,  and  the  few  other  specific 

"TrcmSSi'that  debate  very  well,  in  partbecau.e  of  my  Pa;HjjPf  j"" 
in  it,  and  T  know  tliat.iiiany  Representatives  were  concerned  that  the 
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cxomptions  did  not  go  far  enough.  It  was  the^luunnan  of  this  coij 
mittcc,  tliQ  voiy  able  Mr.  Perkins,  who  assrtred  me  that  them  would 
c^MtStl'^^^^^'^^*"^^'-  ^^"^^^"^^  ^'^^^  exempt  organizations  at 
We  wre  dcaliiii?.  ^yath  aVoiifereuce  repoil  at  that  time  and  we  were 
at  the  end  of  the  session  and  hite  in  the  vear.  Bnt  the  need  is  now  more 
pressing  thnn  e\en  And  it  is  iinj)ortant  that  we  exempt  these  oi'c^1niza-• 
♦  tjons  before  these  ivorulations  become  effective. 

If-aify  doubt  lemains  as  to  what  tlie  real  intent  of  the  Cono-ress  is 
oil  this  point,  I  wonkl  rqfer  tlipm  to  the  Eecord  of  April  10  of  this 
'  yearjitwas  at  that  tune  tliat  I  proposed  an  aniqndincnt  to  H.R.  51)01. 
the  ♦education  appropriations  bill,  which  would  xdo  exactly  what  J 
am  proposing  today;  exempt  campus  organization^;  ami  plusical  edn- 
eafcion  classes  from  the  authority  granted  under  titleJiX.  ' 

That  amejidment  was  specifically  patterned  after  the  hvngnafre  of 
Hepresentotive  (?reen  and  the  votv  is  there  for  all  to  see:  253  to  M5. 
.By  nearly  a  ti-to-l  margin,  that  amendment  was  accepted  by  the 
House.       ,  ,  , 

One  of  the  major  concerns  remains:  that  the  proposed  reijnlations 
broaden  the  i>ower  of  the  Federal  Go\onunent  be\ond  its  legitimate 
.  mterost  and  are  inconsistent  with  the  pro\  i^ions  of  the  Education 
A  n\e  na  m  en  is  o  f 1 072. 

Tfie  dear  statufoi*}  authority  llnn'ts  the  Department  of  Health.  Jidu-. 
cation,  and  '\);elfare  to  matters  involving  federalK  vsuppwited  pro- 
irrain«^.  Yot  neither  campUb  organizatjiMis  nor  phvsi^  al  education  das^e.^ 
have  received  Federal  educational  as.sistantv  in  an>i form.  The  plain 
meaninir  of  the  laufrnaire  of  the  law  jjrohihii^s  snch'reirulation. 

This  i)rovision  of  the  law  was  patterned  after  title  VI  of  the  Civil 
Kiglits  Act  of  11)0 1  and  even  a  cui-sor\  reading  of  tlie  cases  inter- 
preting tliat  statute  shows  that  sc^^ue  eAidunce  of  Federal  assistance 
must  l)(vs]jown  before  tlie  statute  call  bo  iiu-Joked. 

I  might  say  that  this  is  a  i)oiiit  of  concern  in  inanv  of  the  other  arcas 
Which  the  regulatlonsjiare  touched  tMi^Fur  a  di.-cn.-sion  of  the  limited 
autjiority  granted  under  an  identical  statute,  ho\\e\er..I  would  ur<?e 
the  snbcominittee  to  rm  ieW  Hoard  of  PaJjJJr  rhHruction  of  faytoi^ 
r oniity.^  Fhu  \\  Fhir-h  et  al.  [C.A.  Fla..  lOGO.  414  F2d  1068]. 

Thr  tinal  poFnt  I  would  like  to  make  here  i.^  that,  under  the  regula- 
tioms  as  cmTCufly  drafted,  we  arc  acj^itidly  discriminating  within 
groups.  As  Amevii  an  dti/.ens<  weall  i'nj\n  .spin  ifio  couhtitntional  rights 
to  asscm))!e,  pelition.  speak  fi-e'^h.  and' band  togetlier  in  mattoi-s  of 
common  interest.  Fniler  thcM*  rulesMiwe^er.  we  are  told  that  it,,wili 
b*^  Tar  more  diflicult  and  unjust  toy  single^si^x  oriraui/aiionft  to  exist 
while  the  membei's  are  still  in  school  than  after  the^  ha\e  graduated. 
This  is  an  irrafional  di.^tinction. 

'  There  will  'be  many  wltncbses  befoi^e  this  subcommittee  urging 
review  of  the  various  sections  of  the  regulations.  T  would  ask  merely  < 
that  yon  consider  these  rules  with  \\\  eye  toward  the  evihthat  was 
souirht  to  be  corrected. 

Whenever  a  distinction  exists  i^^at  does  dihciiminate  in  its  eftWt. 
then  it  should  be  struck  dpMn  in  order  to  give  all  students  equality 
of  o])portunity.  But  whoi^'  the  relation  between  the  rule  and  unjust 
discrimination  which  denies  equality  of  opportt(nit;y  does  not  exist, 
then  a.change  in  thcTule  is  in  order. 
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Apphiiij^  tliia  btaiiilard,  the  nileh  relatiiijj  to  p]i}Moal  education 
, classes  and  campus  organizations  clearly  fail. 

There  is  no  doubt  tliat  gym  clatjses  can  he  conducted  on  a  acjjaratc 
ijc\  baM5>  ^\ithout  harm  or  inifairne&i5  to  the  student.  At  the  same  time, 
requirements  such  as  this  will  impose  adniinistrati\ e  and  economic 
prohleJiLb  ju  man^  .-^clioulsj  particularh  smaller  schuolis,  where  the  g3  m 
facilities  were  not  constructed  with  mixed  chisfcc*  in  mind*  Separate 
sho\\ei*s,  locker  rooms,  et  cetera,  will  entail  added  expense  and  difii- 
culties  in  much  of  iliy  own  district,  and  I  cannot  believe  jthat  it  is 
Avarrantcd. ,  »  '  . 

In  atldition,  tliis  is  a  basic  administrative  and  curriculai*  decision. 
XJiis  is  the  t>pe  of  decision  wJiicKlias  always  been  made  at  the  local 
school  district  le\el  in  this  countr;^.  For  the  first  time,  in  my  judgment, 
the  Federal  Goxernment  is  entering  into  a  clearly  local  matter. 

JCo  one  would  ha\e  objection  to  encouraging  school  districts  to  inte- 
grate their  physical  education  classes.  AJ[ost  w^ould,  and  in  fact  most 
already  do  so  when  feasible.  Yet  we  should  not  start  to  make  these 
ik-cisions  unifprmh  for  the  entire  Xation  at  a  ]e\el  of  government 
m  far  removed  .from  the 'e\ er>\lay  administration  of  tile  actual 
programs.  .  ,  .      "        .  . 

'J'he  change  T  support  woujd  certainly  not  require  school  districts 
to  segregate  their  physical  education  classes  by  sex.  ilany  physical 
educaiion  coui-ses  readily  lend  thcmscKes  to  mixed  classes  and  most 
Mihools  do  ha\c  a  certain  number  of  phjsical  education  classes  which 
are  coeducational.  ; 

But  all  I  ask,  and  I  belie\;e  most  of  our  colleagues  agi'ee  with  this 
•\ie\v,  is  that  we  allow  commonsense  to  prevail  in  these  mattei'S  dnd 
that* local  school  districts  be  allowed  their  traditional  right, to  make 
these  decisions. ,  •    •  -  .     >  / 

AVith  regard  to  single  sex  organizations  on  campuses,  1^  ask 
merel>,  ''Who  are  we  liurting?'*  Many  a  group  Qj^ablisliedior  service, 
lionoi'ai\,  {>v  professional  purposes  has' informed  mo  of  the.neeU  for 
some  relief  from  this  section  of  the  regulations.  I  want  to^trcs.s  that 
it  is  not  the  male  oigunizations  which  .have  approached  me;  it  is  the 
fi*male  service,  honorai},  or  professional  groups  that^are  concerned. 
The  reason  is  simple:  nnin}  of  these  grouos  are  conccrnec^  witliprob 
leius  OH  issues  relating  only  to  women."  j 

'I  lu*\  .should  Ixj  allo\u-ct  to  organize,  and  (heV  should  be  allowed  to 
uigani/e  on  campus  if  the>  so  choose.  Por  nnself.  T  can  see  no  distiuc' 
tiou  whatevtir  between  such  a  group  being  e^tablished  on  campus  or 
otr.  Yft  (Uic  is  prohibited  and  the  other  is  not.  T  arti  a  f raiil  the  diirerence 
l^\lstn  onh  in  the  mind  of  the  Department  of  ITealtlu  Education,  and 
Welfare. '        ,    *  ^  ]       *  . 

T  am  concerned,  also,  to  learn  from  some  of  the  groups  condng 
within  the  scope  of  these  rules  tliat  the  Depaitmcnt  is  taking  an  atti- 
tude .which  bordei-s  on  juirassmenfc.  .  . 

/rhe\  haxo  ad\  i.^eil  somu  pei-son.b  that  a  college  or  university  may 
has,e  all  Luub  for  all  institutional  sources  cut  off  for  such  things  as 
allowing  the  mVmbei's  of  a  single  sex  organization  to  meet  in  a  class- 
room after  regular  hours  without  the  payment  of  rent,  or  to  post 
messages  on  slTiooI  buflutin  hoard.s  without  the  collection  of  a  fee.  or 
to  allow  a  fatultx  member  to  \ oluntaril\  scr\e  as  an  ad^i^er  without 
charge. 


The  attitude  is  ncillier  ni»cei>sarj  nor  proilucthe.  It  is,  as  I  3ay, 
Iwrassincnt.         -  ^  '  -  / 

These  orgamz^itiuiis  arc  proiul  o£  tlieir  par>t  lii^ot^\  and  aoooinpll.sh-. 
inents.  They  e.xiht.  tt>  ^sme,.  to  honor  aclireUiiient  or  io  ad\antv  the 
iutensi^  of  theii  j>rofcfe«Ionb.  Tlie  judgiiieut:  ab  to  uliether  hudi  oiga- 
ni/jitlonfc  ihonld  lontliuie  to  exibt  in  theli  nrcMMit  Xoiin  is  not  one  (hat 
we  .-houkl  uonierii  ouVbt he^w  ith.  When  Gu\ciniiient  liab  goUen  this, 
bi{£.  1  do  not  waiit  to  be  a  part  of  it. 

Througli  the  aniendnKnt  we  added  la.^t  jear,  \\e  gave  recoj^nltlon 
to  the  ri^i^hb  of  leitalu  iunipus  t)iiranI/atIoiib  to  reisti ict  nienibeij^liip 
to  (jne  iieA,  All  thai  wt  ask  now  is  that  Vc  make  itclcar  that^t]l(\e^enlp- 
f  ion,  Ik*  cxteiKled  to  all  slnilhir  eanipub  organizations  so  that  there  is  no 
diseriiiination  in  application  or  interpretation  of  the  law. 

Tn  eonclusion,  the  proposals  T  make  are^uiinor  ones. 

They  invohe  rultis  uniehUed  to  the  eijua I , treatment  of  students  in 
our  Nation  s  schools.    -     .     *     .  ' 
"  They  are  irreli;  ant  to  the  purpose  of  the  statute  under  ^hieh  tl\ese 
rules  Avero  formulatoil. 

r<ertainly  trust  and!  am  .Muv  that  tlie  eoniinittee  w  111  ^ive  thorongli 
study  to  .the  ellVet  of  the  proposed'  re*^nlations  of  ]TE"\V. 

Jf r.  O'ITaka.  Thanlcyou;  .Mr.  Casey.  V 

T  anir  going  to  ha  \  t  to  i  ut  the  questioning  shoi  t  because,  as  you  know , 
(he,  belis  are  ringing  for. a  vote.  13ut  let  nie  quiekly  just  make  this 
obHM-vation.  As  yon  polnl  out,  they  drew^  consistently  on  title  VI  rc«x- 
Illations  in  adoj>tIng  title  TX  re^ndht ions.and  tliey  fell  into  tlie  notion, 
if  seems  to  nie,  which  Is  appiopriate  for  titled"!  regulations  but  not,  I 
think,  for  title  IX  regulations,  that  separate  is  inh6rently  unequal. 

Ton  know'j  the  theory  of  title. VI  in  the  race  discriniinatidn  cases 
is  that  as  between  two  na-n,  the  only  diil'ercnce  between  them  being 
tiiK  color  of  their  ^kin,  Ihcic  aie  no  leal  ditrerenccb  except- pigment, 
.'^:ul  that  an\  tinu*  \ou  Mparafe -those  tuo  men  or  two  women  that  may 
be  inherently  nneipuil,  if  \ou.do  it  with  ddlburate  Intent  of  separating 
them.  V    '  ^ 

'  Hut  it  ,seem.s  to  me  that  \Htcie  yoib^gut^he  sex  disci  Imination  there 
js^a  nroblem\  biit  it  i.s  a  little  difteient  k'nd  of  a  problem.  There  arc 
in  some  ciues  falil\  k!«jitlmate  reason^  why  \on  might  want  to  provide 
-separate  buJ.oquaf  facilities  and  clas>es  and  whatdia\e-\6n. 

AVhat  you  are  reajly  saving  is  it  ought  to  be  all  right  for  a  school 
di^frk't  lor  nmkc  that  dei  i.-.Ion,  that  In^onu*  tascs  \separate  bii^t  equal" 
;hiakes  more  sense.  , 

I  would  agree  that  these  regulation.'>  take  awa>  too  nuich  of  that 
authority,  especially  lu  the  ^-plns.  ed."  area.  I  think  there,  with  the  dif- 
ference's between  men  and  women*  and  their  size  aJid  theh  strength,  and 
so  forth,  -e]>ariUe  but  cijuifl  fircilitics  and  opportunities  does  .make 
sense.  * 

Cvsr.Y.  Well,  T  w  ill  agree  w  ithlhe  chairman.  There  Is  one  thing 
that  1  do  jhink,  though,  that  sonie  are  taking  the  atlitnde  that  you 
nuist  ,spend  tln^  sauie  an»ount  of  money  on  eaeh  partlinlar  pIiyMcal 
education  i)rograiii,  male  and  female,  and  I  think  that  is  a  matter  of 
need,^iot  necessarily  just  as  a  matter  of  mathematics. 

Til'r.  OTLmu.  T  haye  ojic  ((uisrlon  to  direct  to  you  at  the  request  of 
^frs.  Chisholni.  She  has  gone  to  \ote,  and  you  and  I  aiegtjing  to  lea\e 
in  just  a  second.  But  she  said:    *  * 
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In  your  4uiiiiKljiu-nt  \i)u  lalKil  for  thv  oxuiiptlon  of  teororitiej> 
and  fraternities,  wliethuV  lijOnoiai\,  i>erucc  or  soilaL  And  she  goes 
on'  to  say  that  ^^ho  niulerfelamU  \\h\  \on  want  to  fxcnipt  the  (rirl 
Heoiits,  Lnt -fcoioilili'.s.  MKial  Miioilhes  ami  fiateuiltjics  of  a  service 
or  honorary  luitnic.  ^h^•  iM)Inth  out,  may  well  ha\e  a  lii^h  correhitioii 
to  enij)h)ynK'nt  oi  tarccr  a^U anLCiutnt,  anil  ihlb  i»  hlinilar  to  the 
is.^ne  raised  l>y  women  rei)ortci>»  with  regard  tu  the.  Gridiron  ,Chd), 
Why  do  you  want  thcnito  bo  able  to  continne  to  di^cilminate  on  tljc 
baidsofsex? 

yh\  Casky,  AVelh  apiin^  I  think  tliat  is  a  matter  for  that  partirular 
or*^ani/atiqrn.  I  can  if.rtainl}  bee  Mi-y.  Chibholm^  point  with  referenee 
to  the  Gridiron  Club,  but  if  Mi's.  Clushohn  were  here  I  would  l)C 
pleased  to  respond  to  hi'. r  by  saying  tliat  tUc  ladies  formed  their  own 
t^lub  hnd  I  luiven't  hiard  any  of  the  nu  n  clamoilng  to  get  into  it. 

Jfr.  O'Hailv.  Well,  they  liiive,  though.  , 

Mr.  Casf;\\  In  fact  they  ai-e  outdoing  the  men  with  tlieir  piognuns." 

Mr.  O'IfAitA.  Yes,  but  they  integrated  their  club,  and  they  now 
have  men  in  it,  men  officers, 

fn  any  e\ent,  the  Chair  tleclares  a  recess,  A\hi(-li  will  Le  o\er  just 
as  siH)U  as  ^Cr.  Simon  of  Illinois  returns  and  before  I  get  baek,  so  the 
]u»uring  can  continne.     •  - 

Mr.  Caskv.  1'hnnlc  you  very  much,  Chairman. 

•^fr.  O'lfAiLV.  Thank  you  very  much,  Mr.  Casey. 

Tlmcommitteo  stands  recessed. 

fWhereupon*  a  brief  recess  was  taken.] 

l^h^  Simon  [presidingj.  'J'hc  siibconnnittee  will  come  to  order, 
liopresentative  Goodliug.  Are  you  ready  to  testify? 
We  urct  happy  to  lui\  e  a  nienil>er  of  oiu*  committee  testifying  at  this 
point. 

STATEMENT  OE  HON.  WILLIAM  GOODUNa,  A  REPRESENTATIVE 
IN  .CONGRESS  PROM  THE  STATE  OP  PENNSYLVANIA. 

Jfr.  Goonuxn/ Thank  you,  Mr.  Chairman.  ' 

T  don't  have  any  i>repared  statement,  nor  do  T  liave  any  great, 
o\crw  licl ml ng  A'cl Tugs  in  relation.^hip  to  title  IX.  T  gu^^i>  m\  purpose 
ft>r  kiing  here  toda\  \t>  i>ilmarily  one  to  lautliin  Congics.^  so  that  tWr 
in\ol\enK»nt  doe.^  not  be*  t>me  one  whole  wcai  tuall\  do  ii;oic  harm 
than  good  in  ti  \ing  to  bring  udjuut  jujudlseilhiination  as  it  relates 
to  sexes. 

I  would  like  to  \er\  ijuiekly  gl\e  a  little  bai  kground  to  m\  thoughts 
and  comnionts,        *  .     '  .       .  ^ 

When  T  l>eeame  an  ethu  ator  2.3  }Lm^  ago.  the  niajoi  problem  as  T 
saw  it  in  rehiti(/n>hip  to  title  IX  was  one  of  mo.^t  of  the  pnn<  ipals 
and  many  of  the  ^uplM inti  ndtnt.^  of  schools  who  weie  fuimei  loache.s 
and  fonder  athletes,  ^fost  of  the  athlvtic  diret'tois  were  either  the 
principal,  or  a  coach  and  former  athlete. 

When  1  Leca'me  an  adiainist nitor  In  the  late  fiftic^s  aiul  duiing  the 
sixties  the  lir^^t  battle  tintt  we  had  to  fight  was  to  make  sure  that 
the>e  adminiMratoi's  who  wtie^fotmer  loat  h(,>.and  thioo  athlctle  diiee 
toi*s  who  weiv  fonner  coiuhas  and  atliletes  did  in  fact  icall/e  that 
tiiere  were  young  ladles  going  to  the  hoiils  ali5(>,  who  also  wanted 
a  piece  of  the  action.  Nonaallj  they  uonld.pre\cnt  this  fioni  hautjcn- 
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.       pviiimril^N  knaunu  lhe;y  wouKl  iiKlitatu  timiu  uerc  not  buflicieiit 
iarilitios nviitliible  lo  caiiT  on  both.  ^ 

Xow.  wo  fouglit  this  battle  ami  I  iUhtk  lu  iiian.>  iiiblanccs  wc  ^von 
this  battle,  becaitsc  at  tlic  piuseut  tarn*  In  the  M.^iniib  I  am  fantihar  - 
with,  we  have  iiitei^>cholastiu  athletic  for  irii  h  in  nianv  bporti,,  in  fact 
most  except  the  (untuLt  .sports,  ami  sonm  of  those  J  uoiihl  say  they 
iJJU  tieipafe  hi  are  pretty  gtxKl  contact  spoKbulsu.  But  lam  cliinimitin^ 
wre.^tling  and  football  from  that.  '  • 

Ho  my  eoncerli  toih-iy  is  not  one  that  shonhl  there  be  eilucationaK  . 
roedueational  Hasse^s  in  inUnstrial  arts— that  hafe  l>een  going  on' in 
mo.st  areas,  I  think,  where  there  ha\  e  beun  .\onnger  eJnuators  for^years;  * 
or  whether- there  A\onl(l  be  coedm aiipnal  liomc  economics,  coeduca- 
tional .sex  e(hic:ition  oj*  physical  education  classes. 
*   These  things  have  lH;en  happening  man-  ami  more  c.\ery  year  and. 

T  indicated,  unles-s  stopped  by  sciiool  boards  jonnger  adihiuistrators 
have  been  moving  in  thatdirection.  » 

^Nfy  concern  i.s  that  we  do  not  move  blindl.\  into  tlie- coeducational 
iiilerscholastic  athletic  progiani  .so  that  all  that  wo  ha\c.done  during 
the  last  10  or  1.")  ^Oai^  goes  to  naught.  I  say  that  sinii4y  Ixicausc  if  it 
becomes  and  if  if  interpreted  in  such  a  nlanuer— my  State  has  beeur- 
pushing, this  for  2  ycai-s  if  it  becomes,  interpreted  that-  the  only  pro- 
gram that  will  be  aA^allable  will  be  a  single  program  of  coeducational 
alhletics,,5ind  if  \\e'(h>  not  set  quotas,  and  wo  certainly  shoiddn't  set 
quotas  IxvanSe  that  s\oidd  be  discriminatorv .  then  those  100  or  200  or 
;UH)  young  Indies  who  ha\e  jin  opportunity  to  participate  in  inter- 
scholastic  athletics  nmy  be  diMiied  tluit  opportunity.  < 

Or  if  we  say  that  a  certain  ninnber  will  be  on  lets  say  the  varsity 
team  of  both  \oinig  ladies  and  young  men,  and  then  in  turu  wo  s^iy  * 
wp  will  not  deny  a  large  particij;ation  b>  the  girl.s.  since  perhaps  only, 
two  or  three  would  make  a  ba.^ketball  team  or  a  baseball  team,  then 
we  inay'sJiy  that  we  will  also  offer  a  girls'  intcrsclioiastic  nthlctic^ 
program  bcsidcis  the' ( oeihaational  intersciiolastic  atldctic  ])rograni: 
then  I  lie  boys  I  think  would  ha\e  a  legitimate  gripe  to  say  that  those 
who  did  not  make  tJie  team  of  the  (oediuntional  team  siioidd  also 
have  a  team  that  thc\  can  partii  ipatt  on  that  s\ouhl  bu  lutuiauiolastic 
'athletics'.  ^ 

T  think  wliat  Tan)  U\  i/ig  to  point  out  is  it  lonld  become  an  impossible 
-tliediiling  job.  It  could  be  a  \ei\  c.\pen.si\e  job.  and  eventually  in 
the  name  of  li\ ing  h>  biing  about  tutal  cuvlm ational  j>rograms  in  in- 
terMhoIaixtic  athletii.^  wc  ma\  jn>t  tUido  what^  we  ba\e  (haie  duriuir  the 
hist  10  or  in  ycai-s.  and  that  is  pro\ide  a  pielty  oHt.staiiding  iiiter- 
•  schohi.^tic  athletic  proirram  for  girls  as  well  as  boys. 

T  think  basitallv  that  is  1113  initial  statement  and  that  is  wiiat  I 
Mould  caution  the  Congress. 

T  read  on%|{^a foment  T  think  in  .'^oine  of  the  mail  tiiat  I  have  rc- 
ccivid.  **We  do  not  iFcel  Federal  regulations  will  further  .stimulate 
o|)])ort unities  for  glils.  but  ratiici  caiii-e  confusion,  frustrations,  and 
expense  for.«!eliools," 

T  think  there  Is  this  ])ossibil*ity  and  we  .should  guard  ^cr3  carefullv 
tliei)ryLne.^11iat  we  have  made,  in  the  last  10or12  veai-s. 
^fr.  OMLuu  rprosidingl.Tlmnkyou,^[r.  Goodling.' 
I  miirht  add  a  pei'sonal  obsenation  of  the  Chaii  that  the  witness., 
a  member  of  our  committee,  lias  a  daughter  who  is  an  out.stauding 
tennis  player,  as  those  who  have  seen  her  in  action  know.  \^ 

9^.  ^    "  16" 
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, ^fr.  HimlcMuas. tlo you  luivo sniylirni.!? ^ 
Mr.  Jii{Ai)K>L\K.Tlmiikyoii.  Mr.  (Iiainimu. 

X  have*  no  (jueiitioiih.  1  want  m\\  l<>  exprc^s^  m\  apprtu jatloii  to 
oui  foIIi'a«iiU'  <uul  iiiiMiibui  of  ,thift  Voiuinittt'e  ami  to  j'iO  T  1^^'^' 
foiwaril  to  putrihi^  m)Iik'  que.^tiuii>  lo  iiio  ilihtin^ul-ln  tl  juiiitu  Sciifttur 
iVoin  Iiuliaiia,  Nnator  B^isli.  who  I  uiultM^taiid  is  >hoitl\  to  tcstilV. 

Mr,  (|'If.\iL\.  Mr.  liiiHuuiaii.  do  you  have  any  questions? 

Mr.  Be<MiA.v.\.N\,Xot  at  this  tluie.  ^fr.  {1iairnuu,i.  , 

Mr,  (niAu.x.  Mr.s.  diisholui. 
^  Mi:s^riirsiu)i.^r.Tliaiik  you  very  uuicli.  -  ' 

The  KcHleral  rL»*ruhitIoii>  \m  .sc  dojiot  uijuuv  iH)(jtUu  ationni  physical 
chiAses:  would  you  say  thai  ?  /  ' 

Mr,  Gooi)l1X(;.  Yes. 

Mi's,  CHrsii()h:sr.  Well,  theiK, what  ?  ^  / 

.Mr,  (h)oi)i.LN(i.  M\  rourern  i^  whwi  happens  so  juany  times,  par- 
tieulaily  w  ith  Federal  re*rnlatIun.-5.  the  interpretation  of  thobe  Fedeial 
regulations  e\entuall\  (h)\Mi  thcJine.  Thi<  is  my  Q\)\y  eonrern,  * 

M>  ohiv  eoneern  la  that  we  do  not  tak^j  a\\ay  tho.^e  tliin<rs  that' 
many  of  us  in  the  last  10  or  12  \ears  luno  de\cloped  foi- *<i:irls  in 
oppohition  to, 'of  eoui'^r  the  entire  nude  ertaehin*^  stall*  in  most  in 
htaiue.s,  and  in  a  h)t  of  phu^es  ihe  athletic  direet(^»  and  in  sonie  ea>es 
thesupcM-intendent  and  the  priiKjpal.  \  .      ,    ,  . 

^frs,  riiic*i{oLM,  Hut.  yon'  would  he  in  apeemenl  with  the  l^^ibic 
premise  tjiat  an\  kind  of  tli>erimination  on  the  basis  of  sex  and  or 
raee  with  respeit  to  an>  inatit iit ion,  eolle/nije  oi,  otherwi.se.  re.eiviu^ 
Federal  aid  or  Federal  aN-.i.stam'e.  is  ailatl/onurto  the  ha-io  conecj)!? 
of  e(|nalopportunifcv.  wouldn't  yon  a<iree'?  I      .  . 

*  .\fr,  CiooOLi.NCi.  Yery  niiu  h  bo.  T  a^jree  wli/)leheafoxll>  w-ith  that 
staleuuMit,     '         '  *  ^     '  .  . 

Mrs.  rriisnor.M.  WeN  then,  wouldn't  \(ui  say  thAt  when  trafljtion 
li^  no  Ioii«rer  the  ahswei  to  the  i^rohleuu^  that  eonijioht  u$^  in  today's 
soeietv.  that  there  is  ^nre  toM)e  a  eettaiv.  anio/nt  oi  .stirrinjr,  or 
eertain  amount  of  u|)hea\al,  T5eean>o  tho.n*  IndlvLflnal^  )vlio  Imvo  heou 
tlie  benefieiaries  of  the  >tatuh  quo  are  likely  to  bO  the*  i^idiv  jduals  who 
w*ill  be^opposed  to  eliaii/^o.  ^/  r 

An  r  am  trvin;*-  to  sa'v  is  tiint'a's  w/  move  i/fto  this  new  area,  we 'are 
/«>oin«r  to  be  meeting  all  kinds  of  uphea\jpfi  and.  expressions  of  di.s- 
>ati>fa('tion.  But  this  is  part  of  |he  hist/iy  of  this  equntry.  It  has 
oeeurred  whenever  the  i?ei:inents  of  the  poindal.iou  whidiohave.  been 
diheriminated  airainst  ask  foi  a  >bare  of  the  .benefits  that  other 
se<nuentslnive  been  reeeiviiij;,  * 

Xow.  it  wonld  ^seem  to  me  tl^at  the  leuulations  make  it^clear  tliat,  90 
h>n*r  as  the  institution  is  in  reeeip^t  of  »1f>»deral  aid  it  |nust  oomi^ly, 
Tf  the  M'hool  or  the  nul\ei-sit\  eau  show  by  .substantive  documentation 
that  there  is  a  .sepatati*  adu'iinistn^fue. setup  for  the  iiitoaoone<riate 
sDoHs  that  tlic\  ilo  ifot  reeejve  Federal  funds  either  direiiHv.*or  in- 
i(^rei'tl\ ,  well,  tlien  tlie.se  ie<rnlatlons  would  not  apply  to  them.  It  would 
trouble  us  from  the  .standpoint  of  a  Jack  of  ay-iT)oral  obligation"  hilt' 
thevwotdd  be  exempt,  ^  ^         v'^  .  ' 

T  am  onh  tr\  in«r  to  find  out  from  yon  if  you  agre^rtliat  any  kuul  of 
di.srrimination\)n  the  ba.sisof  se.\ or  racu  is  nntihnman  in  a  democrao,\'^? 

^[r,  OooDLixi.  Yes.  Tii<^ree  wholelieartedh'  with  what joii  are  say- 
.i!i«r  and,  as  T  indtnited.  jm^  »^^ojor  concern  is  that  in  at(?^nptin«:  ifot 
to  di.sfriminate  we  don't  attenq^t  to  discriminate  ag^V^V^t  women  \\\ 


intoiv('holnstics  a.^  uc  om  e  did  legularlj  on  a  regului\basis,  no  mutter 
whe.rtMr  was.  . 

^[rs  ('iiiSfioi.:sr,  I*thmk  tlie  va  onl  wonhl  .sliow  tliat  there Tiav«  been 
a  ninnber  of  woineu  athletei,  that  have  not  beddable  to  gain  sohoJar- 
J^hips  although  they  ha\e  ilono  fautastic.  outbtamhng  woik  in  athletics 
in  rhis  ^oiintrV,  solely  l;ecaiise  of  thi*  fact  that  thi»v  were  women. 
^  lyiekUUhispoint/iliauk  voiK^Ir.(1iainimn.  * 
OJ.r.(nrAr:A,>rrJrottb  * 

^[  r.  ^lorru  Xo  que.-^tions. 

^Ir.(J'JlAi{A'.:\Ir..Siinon/  .         •  ' 

i I r.  SiMox.  No  questions. 

Mr.C)^rAKA.:\rr.Blouhi.     .  *  , 

^fr.  i^i.onx.Xpciiie.>tioii^?  ,    -  f 

^^^KiP^^^^-'^'  ^^^^'IJ-  ^'^^^"k  yon  \wy  inudt  for  lomiiig  before  ns,  :SW. 
(jooc  inicjf.  r  appreciate  the  intere^tr\ou  have  taken  in  this  subject  antr 
J  iook  forxyanl     vnui' aet/ne  i)ai'ticipation  u.  wtu  Jeliberations  as  we 
nioveahead  with  rtu»se. 
.    Mr.  (i(xa)r;ix(;.  'Hhaukyou, ifr.  Chairman. 

Atr. OUTakv.  Our  next  wijne.ss  \u\l  be  a  iU.-.tinguishe(l  fresliman 
.Member  oC  {  oupes.^  from  the  Sixth  DiMrict  of  :Michi£ran.  my  friend 
XH)h(  a  It.  ^  ^      •        .     ^    '    -  >k 

siTTiMENT:  or  hon:  bob  carp,  a  representative  in  congress 

^  ;c.    -    '  PROM^THE  state  OF  MICHIGAN 

Mr.  CwM,  Thank  yon,  ifr.  Chairman;  nieuiliei-s  of  (he  eonunilt^^e.  '^ 
I  haw  han(h-d  the  derk  the  fnii  text  of  ni\  .statcMnent.  and  Voukl 
refpuwt  that  it  be  printed  in^the  rccoid  in  if.s*entiXet\,  I  will  attempt 
'topriveyoua  brief  snnunarv.    ,  .  ^'      *  ^ 

"  ^  Mr.  ()71\|{A.  Witboiit  objiAtion,.  your -full  statement  will  be  entered 
m  tiie  record  at  thi.si)oiHt.  ^  ' 

r.  (\\in{.  Thank yolif^fr.  Chairman. 
fThe  pr|!pai:od  statement  f ollo^vs :]       -  -    .  ^ 

ritKlMllFD  .^TATEMKNT  OF  Hcv!  U^i'CaRR,  A  nCTRr,^<E.NTAtlU,        ^^O.NttHKSS  VROM 
'THE  IjTATK  OF  ^ftciUGAN* 

JSf.rrr^nr'orn  in  nj>))onrin^?  boforo  ylni  toany  is  to  eniplm.slzo  Mint  woaien  must  he 
n  irori  0(1  options-  ami  nlternativos  tn  edacajtion  wljich  ha\c  Idd  Icuijr  l,oon  mm  vail- 
able  rho  fur  ron^hinfT  i>ptcatial  of  Title  IX  onm  not  hv  iilirof^-Ma  tor  tlie  .sake 
of  ij  pnvilejrod  few  who  wish  to  retain  the  iK<o  atom  eaueatiiinaFlnf^ntuMons  for 
rheir  <i}OvM  ndvnntnKe.  Yet  this  is  what  amy  he' 1mpp<'nin?r  uith  Title  IX 

T  UFKO  you  to  approve  Title  IX  as  wHlten^le&pite  itj,  .several -weakue&ses.  so 
f  iat  iujplrmeatatioa  can  bei:ln.  AVe  cnumt  perniU  its  enfeet  to  J)e  £uffiier  lUunteU 
tliroiijh  evtejuled  dol)nto.  Three  year.s  has  »>euu  .ideqante  tune  tcKuroduce  a -rea. 
sonabU*  couu)ironiis'e  on  tbc  K"i<t?>lines.  jL  " 

TJie  need  for  Title  IX  is  abnndnntly  clear.  iMuifhlgnn,  the  .State  Hoard  TaNk. 
fonv  to  study  si^xiMu  ifi  the  m  hooU  fonml  dlsfrlminatiou  iu  many  facets  of  the 
Iv  U  projrrnnu  It  is  a  pattern  that  U  jImi  iHo^.ilcut  nt  tlu-  iio.st-sceomfeirv  level  ^ 
Pi»r  exanu^le:  ,  v  • 

III  admiui^t nation,  there  i.<  only  one  female  superint<-ndent  irt  Miehiffaw  .vlionN 

/..l."'^.?''^''"^'^'  ^"'"^'^^  administtatofH  statewide  nUhougU  tht^f^comprlse 

GKr  of  tli(»  instructional  staff  In  the  025  svbool  districts. 

Amniiff  elected  school  board«  in  thd>htato,  women  oimstltun-jiili^litlv  more  than- 
S.jr^^of  tho<;e  hold ia'jr  office.  ^  ^  >  t 

It  l:a<j  also  l^een  documented  that  female  tencber.s  are  oft^n  not  hired,  despite 
l^etter  nrademic  credentials  because  they  canuut  coach  a  \  .ir.?itv  it.e.  male*  sport 

A  study  «jf  one  Michigan  sdiool  district  f*«tuul  that  only     was  spent 
athletH'.s  for  every    spent  on  men's  at  hlct ics-, 

"       •  .  \  ^ 
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lilt'  m-w  career  ediuatua*  thru.st  in  Mkli!f?aii  \u\b  hnaighi  focjis  on  tlie  exclii- 
HjMU  ul  wonieu  from  sUuk^drafUng,  ant*Mnecliauiv&,  cnrpuiiti^  mul  other  skilled 
I>ri»«ruiiiH  a>  wcli  biataia  feUreut^  iiijug  Ui  career  eaucatlon  maid  nils  begiaiiiiig 
at  the  kJmlerjrartea  level.  .  ;  .  *  ,  ,    -^i     «v  sMf 

Tin*  sRT»»otyiiing  iu  uisjtruciivnal  laatenals  has  heeu  aiscub.seu  with  siiiii'-seai 
rhiFit\  in  tiiOse  hearings  tiiat  I  need  nut  reiterate  thi*,  Lot  nie  paly  call  attention 
i»  a  MUijlf  line     uia^    elUu.-.iil  elementary  rvnder :  ^She  In  just  a  girl,  she  eannot 

*^*^It<mUue  dasstoom  iiraetu^is  cuntiaue  to  be  the  ino.st  serlons  and  will  1)0  the 
ni«j«r  Uim«^uli  to  amtnd.  You  tan  «ee  aeparate  lint^  of  boys  and  girls  waitnig  to 
l»egni  cluH^i  I'jit^lde  many  of  the  eleme^tarj-  hchuols  in  my  state.  Snuilarly,  tiiere 
art-  MJi^arate  dnaklng  fountalns,.closetii  and  toys.  I  huye  also  been  separate  ri-ad- 
Inir  IH«  for  Uoys  and  girls. 

Tinuner  altitudes  also  hiwv  a  detrimental  effect  on  a  stndents  self-concept 
aHfl  UHfilrarionH.  The  ttachi-r  uf  a  ^taff  members  daughter  actmiUy  refn.sed  to  pnt 
^thf  iriotncrs  proper  tUK-  of  DR.  on  an  open  house  name  tag,  althoug!!  she  had 
dMHi*  .Ml  fiir^t  veral  fathers,  because  *'that  doe.snH  count  for  women.  " 

if«H  rumulutlw  effoot  of  tUi-^i^  and  uiKladJnure  In^taJicc.^  of  se.x  .stereotyping 
III  imr  v  iMiTiU  can  he  defeating  for  mnn>  young  men  and  women,  Ihe  ludivKlnal 
dt?r.  iti..i .  and  caiJJihilitlcH  uf  each  person  ftre  often  deterred  by.arhitrnry  exi)ec- 
{iifiMUs  which  df>  iii»t  Mill  iiie  iudlUdual.  ^^'c  cannot  continue  to  deny  an  equal 
*.iiio'aUi.nnl  opp«>rrttnlt>  to  niVr  of  (uir  population  hecni^sc  they  hapiK-n  tri  have 
hin  ii  Uirn  femnhs  uur  unthmV  well-being  and  the  inlierent  rights  of  each 
.Vmi^rli'iui  (umand  that  we  ijcrndt  the  development  of  our  most  valuable  re- 

ThN  K  iiiit  to  dcuv  that  Title  IX  has  defleicucie.s  tHiere  are  nmny  prnvj^ioiLS 
thHf  i.rc*  IcgiJimati  ly  o|k'U  to  criticism.  I  jnight  (ite  a,>  ix^o  examples,  the  ox- 
?t*ndi-d  gr«-Muii*i*  procedures  whieli  may  eJCCectively  stall  complaints  at  the  in- 
^ttinttiTaai  ii-vel  and  tlie  exchi>ion  ot  iimir(M;tio*ml  uiaterlals  from  any  .strictures. 

U-A^fV.T  It  in  lime  for  us  tu  mo\e  forward  with  the  initial  provi.sions  that 
an-  nms  Ik  fore  us  Tor  nin-d*Tation,  AVe  as  a  Congress  must  be  wijUng  to  put 
*,Mr  fttU  MipiKirt  beluud  Ktringcnt  implementation  „of  tiie  Title  IX  gun  e hues 
ami  lnvl^t  upim  ti^mphamc.  nuist  aUo  ln;  prepared  to  review  tiie.se  guideline^- 
.-^irMftiHr  in  the  ><ar  aliead  and  repmiunend  .strong  cimnges  .where  good 
•  hatu  i"<Toris  full.  The  gnideb'H.^  are  not  perfect,  but  It  i«  a  hegnmnig  that  is^ 
loiii;  «vi«rdue. 

Sh\  C  .\HR.  Mv  conivni  in  ap{jearhi<r  before  you  today  is  to  eiiiplia- 
tUiXt  woiiten  iiiubt  bt:  alTordua  the  options  and  alteniativos  in  edii- 
r  xxwn  wbirli  Inno  fur  ioa  lon«>:  been  unavailable,  Tlie  fai-reachin<j 
pmtMitial  t>f  title  IX  uu^ibt  not  bii  abroiratcdtfor  the  sake  of  ;i  Di'ivilogcd 
lew  wIuiAvish  to  iTtain  the  lu^e  of  educational  institutions  for  tlicir 
or  purticdhu  ad\antage.  Yet  this  is  what  may  be  happonuig 

witli  title  IX.  ^        '  .       ,     .  11 

'  I  ur-^e  vou  to  appro\e  title  IX  as  written  despite  its  several  Avealv- 
n^.«^»H^a  tluit  iinpleinciitation  c-an  befrin.  It  is  long  overdue.  We  cannot, 
in^nntt  Mr^  c  Jlei  t  to  be.  further  bhiuted  through  extended  debate.  Ihroe 
'  xearN  Uii^  Wen  adecjuate  tiiue  to  produce  reasonable  compromise  on  the 
'nndi  liT;e^\  The  need  for  \itle  IX  is  abundantly  clear. 

fa  niv  own  .^tKte  of  Michigjuh  the  State  board  of  education  ta.<^k 
fon-e  to  study  VexiMu  in  the  .school  found  discriminations  in  mnny 
f.u'ct^  of  rlu*  K4!iiuu-li-l-2  progianult  is  a  pattern  that  i.s  also  preva- 
lent at  the  post;>(trondrti\  level.  ITor  example  in  adi^nimstration  theije 
i>  onU  one  female  .suijeilutendent  of  schools  ill  the  State  of  Michi<ran\ 
Uonif  jii  rl♦!I^pri^*'  otil\  17.."*  percent  of  the  adininistratoi*s,  sta^Nvide, 
jttfliouirii  they  eompiW*  Ct  percejit  of  the  instructional  .\tafl'  in  the 
,  i,.^,*.,.j,oc4dir<tri<tsofiny  State,    *  .  i      ,     ^  i 

^fi.  Chairman,  I  won>go  on  to  c!iara(  tcVi/.e  Ihe  study;  Uie  actnal^ 
^haiaeterization  of  the  >tudv  is  in  my  remarks.  Btit  the  cumulative 
etFeA  of  fhese.and  otluU'  tvihdb  of  effects,  more  instances  of  sex  stereo- 
f'V|oujr  in  our  ^-liooj^,  (an  be  defeating  for  many  >6ung  women  and 

EI^C  .  .       -^G^^'  '  . 
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diVilhuIi  ^^''i^i'      "ot  siit  tlu.  in- 

»J)vnrnrf  '■""^'""'i'  ^  •  ''T"  "1""^  ^'dwnfwml  opportuiiitv  to  :,1 
K  iiMlc,  ().u  Nation  s  woll-bpiiifr  aiitl  t!io  inlu-mit  ridits  of  oacl.  V.ncri- 
Sh.;liril;nt:""  '""^'-^^  clc..cloi.„ont  of  o,,,-  .nost 

.Jnl'-,  n"/.'^  I"  'len.v  n.nt  title  IX  l.as  doficion.-io..  There  ai-o  n.anv 
pi  on.von^  tl.af  aiv  l.-itin.ately  open  to  (■ritieism.  ami  I  might  Htc  two 
«h.  I        f  •  J"'  '■'if''"^i»-''lpisvane.>  procoduiv  T  tliiiik  may  efie.-tivolv 

tioii.il  niatpi-ials  li-oni  any  stnotni-es  is  a  severe  i)rob!eni 

llowevpi-  T  tl.niiv  .r  is  time  fo,  ns  to  move  forwanl  witli  the  initial 
provisions  l.at  arc  now  l)efore  yon  for  eonsi.leration.  AVe  as  a  (^on- 
^ness  mnst  1k'  wiiiinjr  to  put  our  full  support  behind  striiiLrent  imple- 
"UMitation  of  the  title  IX  miideliiies  anil  i-.si.t  upon  eompliancr 

in  tVi.  vlln.   r  r  '"V'''         g"i'l«li"<'S  ven-  earefullv 

H\  "t^f.?  T  '  '."«V-<'^0'""">'"1  «<'-on^r  ehanjres  where  good  faith 
is  iou;;ove;diiI-  ^'""'"'""'•^  porfect.  but  if.  is  a  begiuninjr  tlud/ 

r  ini^ht  say  in  addition,  ifr.  Chairman,  that  inv  district,  <^u 
Know  him  a  major  .inivei^^uy.  .Michigan  .<^tute  rnivJi-sitv.  And  f  have 
lieard  many  complaints  that  strict  im|)lcnientation  of  title  JX  in  the 
.^mdelmes  is  nromg  to  wipe  out  athletics  as  it  is  known  at  Miciii-an 
.Naie  I  iiiversity.  " 

J  have  e.xainined  tliese  complaints  thoronghlv  ami  I  find  tliem-to  be 
essentially  without  substance.  T  don't  believe  that  title  T>i  or  its  strict 
e  .fV,rce.nent  by  HEAV  will  deter  a  good,  hoaltliy-ntliletic  program 

t::^':^^:{:;^^;w^^     '  '"■■"^  ^ 

-^fr.  O'lLuM  AVell.  thank  you  very  much.  ^fr.  Carr,  for  vour  obser- 
ht:  Brademas.doyon  havf  aliy  qne.'stions?  ' 

.Mr.  MjrvDPMAs.  Xo;  I  wanf  on"l>  toihaiik  our  colleague  .from  IMiclii- 
.  ganfora  very  thoughtful  .statement.  .  • 

r  might  just  .put  one  question  tx)  him,  ^fr.  riiairman.  He  makes  the 
pomr.  If  rrea.l  yon  right.  .\rr.  Can-,  that  von  belies  e  that  the  re-nila- 
ions  that  liave  beiMi  su|M)lied  by  REW  to  implement  1  itle  TX  on-dit 
■  o  be  supported,  but  y'oii  feel  nonetheless  that  there  iiiav  be  some  de- 
fieieiK-ics  in  thof-e  regulations.  Is  that  a  fair  representation  of  vonr 
Vi(»\v.S; 

Mr.  r\im.'Tliat  is  right.  T  tlijnk  that  t.hey  are  a  mere  beginiiiii<r.  T 
don  t  hink  they  go  hir  enough.  But  I  don't  think  it  is  time  to  (]i>rf)bic. 
-  I  tiiinkif  is(imef()<ret  underwav.      /  ,/ 

Mr.  BuAi)Ku\<.  And  yoji  .lo  not  fty^^  that  the  u^^fujations  a<<1n-opo.«ed 
go  beyond  whatever  the  intent  of  the  statut/niaTl^H  T  M-asu't  .-lear 
on  that  fjue.stion.  because  yoii.  at  tlie  bottom/of  pn 
e\aiiii)les.  such  as  tlie  ej^fended  grievance  )rocec 
.^1011  of  in.structional  material-^  from  jinvstri*  ture.s. 

Xow.  tlie  former,  the  extended  grievaiu-c  iJiocednre.^.  iii<dit  fall 
within  the  categories  of  obligations  \m\)OH\]  bv  the  regnlat.i(7ns  that 
go  heyon.-.  the  .statute,  while  the  latter  niiglXV^m  to  a  failure  on  the 

9^.  '  iGv; 
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[mii  ot  tlic  reyulatii>ih-s  aiKqUiUiU  to  iiiipkhiuiit  the  .statute:  oi  I 
incorrect  ^ 

(\\nii.  Xo;  tliiit  is  a  fair  cliarnctcM'iza Hon. 
Mr.  BPwXDorAs,  Tliank  yon  vcrv  inucii. 
>Ir.  (  )'Haha.  The  i^oiitrenuin  from  ^fiiinesohi. 

Mr.^QnK.  Xo:  I  iloa'r  have(jiK\^tions.  ^      ^  ^/      -  - 

.)lr.  WIIaka.  The  <rentlewoinan  fi-oiii  Xoav  Voi  k. 

Mr>.  CiiijvirtiLM.  Tiiaiik  >ou  \ci>  much  for  appcaiin^j:  before  the 
comniittce.  '  #  • 

Wuultl  \oii>a\  that  tliuiv  can  he  mjuic  kind  of  anaK)*ry  tliat  eonla 
he  ihixwtk  betwei-n  title  VI  and  title  JX^  In  tlie  fir^t  place  there  is  pro- 
liil»iti«)U  a^:a^n^t  racial  disci  iininatlon  :  now  here  ^\(M  onu'  n  ith  title  IX 
whuh  alKlrc-^c^  it>elf  to  tlu'  m-vih  of  another  jiarrii  uhir  .segment  of 
people  in  thih  coniiti^  \\ho  in  id  to  ha\c  Mane  kind  of  redre.^.^  ftn  (heir 
ju'-rinable  <:riev ant  c.^".  Would  uni  >a\  that  there  is  an  analo<ry  there? 

Mr.  Cakk.  Oli.  I  think  rhat'there  1  think  it  ife  one  of  the  problem 
aiea.s  foi  [nM>|>le  who  aie  goin«r  tt;  ha\t'  to  enforce  tlie> .statute.  Onp  of 
Ujc  aM-<i^  i>f  ini[)io\enieiit  would  be  to  make  thein  cNactly  parnllel 
and  to  make  title  IX  conform  with  the  vctniireincnt.^  of  title  YI. 

.\n>.  ( 'rrrsKoi.^t.  All  right,  thank  you  very  nmeb. 

Xo  further  questions. 

Mr.  Mi>TVL.  Mr.  Chairman. 

Mr.  O'Haka.  'I  he  gentleman  from  Ohio. 

^fr.  ^foTri-.  Mr.  Cliairman.  Thank  you  very  iniicli,  Carr.  We 
aiqneoate  \oni  Mitteinent.  Ale  }ou  falniliiir  tliat  ^fr.  Fiizak  testified 
before  Uie  loiiiinlttee  i  lal  tfgo,  and  In*  i.-^  a.SMH  iatul  uitb  Michl« 
gan  State  ['niversiry.  '  , 

Mr.  ('aiu«.  Ycn.  i  am  not  familiar  with  hi>  testimony:  liowever.  I 
am  familSarAvith  the  fact  that  lie  te.^^tifiod. 

^fr.  JIoi  jl.  Jli^  pro|^o^i^ioll  to  the  conunittce  wa.^  that,  in  behalf 
of  X(  AA,  that  if  the  (>ivhent  rule^  were  allowed  to  go  into  effect,  that 
Uitei collegiate  fot>tl>all  and  l>ai?ketl>all,  tin*  two  ie\ eniie-|)roducing 
.spoit.->  for  iliteieollegiate  rt[niit>,  could  be  hurt  ^nb^tantialh^  because 
muter  the  pie.-ent  i  tde-  tJie  pioieeiLs  dt  ri,\eU  from  the  gate  reeeipt.s  - 
1  think  Afichigan  State  ha.•^  about  Tr>.()t)0  .-eating  capacity  at  their  sta- 
di'im.  i\out  they  {  * 

M\\  ( *AiiK.  Tjiat  is  correct. 

.Ml.  "Ah » I'll.  So  substantial  fimd.s  that  loinc  in  from  gate  receipts 
fnan  fotjtball  and  ba.^-keibal!  at  Mn  hlgiin  State  t  ould  not  bt  used 
tlie\  would  Jia\e  to  bi'^  UM^l  imdei  tlic  rules  for  women  and  men 
equ'alh,  tbeivby  hurting  the  iiualit^  of  theii  ftajtball  and  basketbnll 
not  onh  at  >iicliigan  State  but  at  otlni  nnlMi^ities  and  colleges 
throuirhout  thi>s  country  oT  ours.  , 

(*nn>ei|uenth ,  the\  uouldn't  produce  a»  much  re\ennc,  so  the  other 
^poiiNSueh  as  baM'ball.  tenni>,  tiaik,  fciuim:.  man\  other  sports  that 
are  Mipoorted  In  football  and  ba>ketba]l,  would  be  hurt  not  only  for 
male  athlett-s  but  female  athlete.^.  becauM-  the\  eouldn't  lia\e  the  in- 
fonm  (iMu  ved  from  the  gate  receipts. 

l)n  \ou  ha\(^  ain  comments  regaiding  ^fi.  Fii.-a*  k  >  -tatcmeiif  before 
fhe  committee,  ^fr.  Carr? 

^fr.  CwiiL  Well,  not  knowing  h]>  evaet  te-timon\.  T  am  hesitant  to 
coMiit'M-  it.  But  T  \\ould  iiist  >a\  that  In  m\  oun  c\amination  T  f<nmd 
tiiat  there  was  a  gicat  deal  of  mihinforniatiiui  being  put  forth  about 
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of  tith  IX  uihl  its  ivcrulatio'ii.^  to  thv  gate  m-oipt 

TIku'C  aro  abundant,  and  froui  in\  huiiulpuint  alto^retluu-  too  abun- 
S!!  m^^^^  and  oxwnption.  in  the  rc-ulations  of  title  IX  svhwh 
-il  ovv  atlilotic  departinont.s  to  opoiat(»  by  and  larcrc  as  usnal.  I  think 
Smc'"'^        ^'"'L-^  Miai-inal  in^tcuu-uo  ^.hea.  badcetbali 

t(Mins  nro  now  gettnig  tlie  hixnrv  of  li^u  buparaio  nnifonns,  tlu^v  nn>.v 
Ik;  down  to  two  or  three  nni fornix.  Jt  is  -oin«r  to  i)orhap.s  take  ont  sonic 
Of  the  nmr/;nial  money  but  li  not  iroinir  to,  in  nn  opinio^  iHc.-t  tl\^^ 
es.<enn:d  pro<^rani.  ^  .  ' 

T  jnst  niicrht  parcntlietiially  add  to  my  friend  from  Oliio  tlnit 
.Midupn  Mate  ]  nuei.Mty  is  threatened  i\iv  more  bv  Woodv  Jfavivs 
than  by  tith»  IX. 

ifr.  :M'Krri«  But  Ar...  ahhou<rh  ^on  um-  ilneatoned  bv  Woodr 

Jhiyes,  and  also  Xotre  Danio  Tniver^jty,  in  nnniy  inytanees,  eonld 
the  ahefrations  prolfercd  by  the  Anieriean  fooiball  Voae]ie<  who  testi- 
led  before  tlie  eonnnittee  as  \xe]l  as  the  X(\\A  have  .some  le-itinun  v 
o  rheir  eharges  that  intereolieiriate  football  and  basketbalra^  wt> 
Know  It  to(hiy  c6ald  be  harmed  by  these  ndes? 

\U\  (\\}in.  1  siinply  liave  to  disagree  with-them.  Tt  i.s  perhaps'an 
arfrnmentafivo  point,  1  think  that  tbe^  aiv  looking  at  tl:c  n.le^:  from 
(he  ?ctandpon)t  not  where  they  arc,  Mhich  T  (hmk  vcrv  lenient,  l)nt 
Ironi  where  tlicy  think  they  may  be  goini:  in  the  next  20  years,  and 
they  are  seeing  that  20  \0i\r  uindow  of  realitv  as  telescoped' to  to- 
morrow and  I  think  that  creates  a  gi^at  deal  of  inismiderManding. 

I  think  if  we  /rot  title  IX  ont  of  the  athletic  departments  and  into 
he  counsel  s  office  of  the  \anoUh  nnixeiMfies  that  these  fear.s  won't 
be  as  prevalent.  / 

Mv.  .Aforix.  Thank  von,  Mi\  Chniuinln. 

-Afr.  p^fAia.  :Mr.  ]Vlonin.  ,  / 

Afr.  Bi.ox  IN-.  Mr.  riiainnan,  T  haye  no  (pie.^ti.ons.  T  jnst  want  to 
r-ommend  the  gcr.tltinan  for  speaking  ont  in  hU])port  of  the  rnk-.  It 
too  easv^in  the  Congress,  I  am  afraid,  to  siA  that,  ^  on  know,  \\c  ought 
to  go  along  with  the  minor  leagnes,(,f  piuf^^MuJialYootball  and  basket- 
ball and  iirnore  the  reality  of  th/fact.  and  I  am  pleased  to  see  some- 
one hero  from  om*  body  that  tends  to  agree  with, those  rules. 

Afr.  Cviur.  Jiist  so,  .Afr.  rhainduii,  (liui^hhave  apaiallel,  we  aie  al.-o 
threatened  bv  Iowa.  / 

.Arr.OTr.MU.^rr.  Benitez.y 

Mr.  Bi!NMTi:z.  ^fr.  Carr,  I  support  for  vour  statement,  if  T  nnder- 
tand  It  correctly  an  [  assi<ss  it,  \our  position  l>  that  whWo  the  rules 
re  deficient  or  inadeqau^  at  .^ome  points,  von  feel  tluU  on  balance  it 
i^- better  to  endoi-v^e  theiuas  the\  are  and  get' them  implemonted  lather 
than  ivy  and  quibble  oi^din.  u.->r.  .Mane  i^articular  items  of  them  and  fo 
It  would  advance  in  time  with  tluse  words.  That  is  \onr  position? 
INfr.  Cmui.  That  is  correct. 
Afr.  Bknmtkx.  TlmiVKyon. 
Mr.  O'lT.vu.v.  Well/thank ypu  very  mnch. 

^fr.  Buchanan.   /  *  -\         '  - 

Afr.  BrriiANAN.  1  have  noVjuestions,  .Afr.  Chaiiman,  except  to  thank 

t  Ite  gcntl^.pnau  P)r/ns  statement,  and  tell  him  i f  he  had  to  face  Alabanui 

no  might  really  bev^threatened. 
Mr.  OTIaka.  Well,  I  want  to  thank  ni\  colleague  from  A^iehic^^u 

for  a|)pearing  before  ns.  AVe  enjoyed  hearing  from  you. 
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.Mr.  Caku.  Thank  you.  .     .  /-i 

]^ri'.  0*ffAiu.  Xlie  next  ^\itnebS  i^iho  Rq)rescntativo  m  Congress 
horn  tliij  Tlilul  Diblrlct  uf  Alabama,  the  Honorable  Bill  Jfichols. 
Hill,  woiilil  \ou  pleahc  taU»  M)ui"  jJaoo  at  tlio  \vihR'>s  table. 
Mr.  2< icholfe. 

STATEMENT  OF  HON  "RILL  NICHOLS,  A  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  OF  ALABAMA 

.\rr.  Xi(  uors.  Tliank  }inu  ^fr.  dlainnan.  I  certainly  apprcciafc 
Hie  opportunitv  alFonleil  lur  to  appear  i>eioru  uair  jNtin.LMnslie(l 
eoniinittee  this  artenioon  aiiil  to  pre.scnt.  Mv.  Chairnia!),  a  \ery  brief 
statement  on  title  IX  of  the  Lvlucalion  Aniembnents of  i\)r2. 

ifr.  Chairman,  in  romiiiir  bet'ori'  \um  nanmiltee  I  want  to  make 
itexplie.ith  elear  that  1  ilonY  eoiiu^  lure  with  (he  mibenJiii<i  attitmlc 
that  title  IX  i^  all  bail  ami  that  it  .shuuhl  be  Jisappro\ed  ni  its  eii- 
lirotv.  1  be!ie\e  that  nian\  of  the  iiitentiuns  iiuhoclied  in  tin-?  title 
an*  iiuleeil  v  »;(>(nl.  :^rr.,CliainMaii.  ami.  for  e.xainplo,  1  bupport  the 
*  profHhsitioii  tliat  womin  shouhl  have  buttiM  upportnnitit.-  t^>  j^artiripate 
in  collego  athhtus  ami  that  the\  .shouhl  iecei\e  a  reasonable  portion 
of  athletic  expMnlitun-s  in  the  univei*bit\  to  Mippoit  tl.cir  involvement. 

Hut  I  come  to  u>ti  this  afternoon.  Mr.  Chairman  ami  <j:entlemen  ot 
liieeoinmittee,  as  a  inemlxM  of  the  board  of  u  usrrio  of  AubuJ'n  rniver- 
i.*>tv,  whieh  IS  the  huuUfriant.  ;n.-.tit»:tion  in  my  State,  to  express  *ome 
(•(mivrii  I  havf  abtAit  i-ertain  i^oilions  of  the  rules  whieh  accompany 
this  fltte  auH  Hie  MpWR  fhfif  M'r^nt  AiTlmiMr-T-iHv**»tejt.Vv.bjAwuUMi«^ 
the.se  rules  will  Inn  e  on  our  iiihtitutiou  and  other  in.stitutions  of  higher 
learnin<riji  the  State.  .  ,    ^      i  .i 

.Some  of  the  le/rulatlon^rMr.  OhalnmnT.-^TrtT>-^b<^ilia;^ed  on4'he^a.<?- 
.sumption  that  sameness  ami  equaljt\  aiv  suionymous.  The  hou^mii: 
f)iovision.  for  e.\ample.  Mrlion  a  prime  e.xample  bf  this  as- 

smnption.  Tt  states,  ami  T  quoti-  "A  recij>icnt  shall  not.  on  fho  bnsi?^ 
.  of  .^ex  Hpplv  dillVrent  nile.s  or  repdatioiu..  imnos-e  uiiYorent  fec^  or 
rcjiuiremonl's.     niYor  difTeient  ser\  icc.^  or  benefits  related  to  housing, 
oycept  as  provided  in  thi.^.wt ion."  i 

Xow.  this  provi>iou  would  certainly  seem  fo  me.3rr.  Chairman,  to 
'  ho  vjnin^r  tfiat  b*  ordor  to  pro\  ide  eijual  housin^r.  then,  the  facilities 
lh(*  fccs.tlie  MM\iccs.aml  the  u  irulatlou^  all  liavc  tobc  id(>n(ical.  ^vith- 
ont  reira  rd  t  o  a  ny  d i  IVerehce  1  n  sex. 

Auburn  rnivoi-^ity  has  souirht  to  pi(>\  ide  erpial  housin^r  to  students 
bv  pro\  idiuirliousiiiir  programs  that  do  indml  recofirnize  "^cx  dilTerence. 
6ne  MU'h  pro*5iv.m  i^  tho/ecnrity  of  the  dormitorie.^.  ^fr.  Chairman. 
Tiecoonizinir  Miat  xounn:  \w)mcn  are  mbrc  often  the  far<ret  (jf  irjolepfa- 
tion  nltcmpls  than  \oun<r  men  mi^jrht  l^e.  peater  security  ineasuref; 
arc  enfoivrd  in  uvnien  s  doi  itntorie.-s  at  our  institution  than  we  have 
ill  (he  mens.  .  • 

;u)\v.  title  TX  rules  woid^l  n(it  allow  a  uunersity  to  ^applv  dinerent 
rnlo  or  re^rulalions  *  *  *  or  offer  different  services  or  benefits."  Thus, 
it  \v<iuhl  appear  that  the  universities  would  be  required  to  reduce  the 
MM-urilv  mea.-ures  of*the  uom.^nV  d(*rmItories  to  that  that  ^vo  e.\erci?e 
in  the  men'-  ilormitories;  f>r  on*the  other  hand,  incn^a-e  tho  security 
]>roti'ction  in  tlie  nu  u'.s  doriaitcu  les  lo  that  wWu  h  wv  now  ha\e  on  cam- 
pus for  the  women  \ 
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rncrca.4ng  tlic  .^oi  uil(>  iMiusuie:?  in  (l*e  mou  b  doniutorics  woxM  cor- 
taiuly  Lcqniro  au  iniinji^t^^iin  uxpuiulittiru  of  fuihL'at  a  time  Avhea. 
evory  oJlbrt  ii,  l>eing  Jnatle  to  hold  doA\  a  l:o^t.•^.  1  lou^in^i:  cobts,  uf  courbc, 
are  pas^^Cu  on  to  Hie  .-student  (hroiigU  rental  cluuge-s.  Tliub,  tliobtudewt 
wonld  be  ro(]iui*ed  to  pay  a  hi<^h'cr  foe. 

The  reali/,ati')ii  that  equality  aiul  .sniicne.^.^  aie  not  .^vnonvinoub  has 
heeu  rcco^niizod,  ^fr.  Chairman,  in  the  ca.-e  o/  IiuO!/thlm\/t/ie  Board 
of  Regc7its  of  EmU  m  ntuchj  Tn'a  t^i.-^lty,  U.S.  Courl  uC  Appeals, 
Sixth  Circuit,  on  ^PijVh  ^>9, 197:],  Lx  it.^  ruling  the  court  stated,  and 
I  quote: 

Mn*^'U"^^  pn.if<'tioii  clause  tlocs  not  ruiiuire  iauutual  Jroatnient  for  all  people. 
Uie  -fates  rchuii.  under  the  Fourtfenfli  Aiuemnnwit,' the  power  to  treat  dif- 
ferent classes  of  i)or^on.s  in  lUrrerent  \va.\.s,  *  *  *  *V\\\s  k  a  wen-ostabH^lied  doc- 
trine. (\jitlng  from  soon  after  the  nuitUation  of  the  Fourteenth  Anienchneiit. 
Conrl.s  often  have  uphehl  ^tate  ehis:Jitleat  ion  ba^ed  on  sex." 

• /Mr.  Chairman,  T  hetteve  the  lo^ric  followed  in  A'o7)imo,hX.  Emtem 
/;  r I  nhcmfy  ib  very  real  and  appeals  to  ^^(wd  conuiM.r.  sen.se. 
l  lirrefore,  T  wonhl  hope  that  title  IX  inicjfht  be  modified  to  enibody- 
tlus  os))ecially  \vith  repird  to  the  hon.sin^r  pro\  ibions. 

I  a|)preeiate  the  opportunity  to  appear  before  vou. 

('I'he  prepared  statement  of  J^opre>entati\e  Xidiolb  statement  fol- 
lows:)   '  , 

VWl^VWMA}     STAlKMKXr    OF     IIo.V.    lill.I,    NltllOI.S,    A    RKeKEHK.NTATI  VK  I^• 

ro.\<;itKss  Ki!OM  Tui:  Htaik  of  Alahama 

Mr  (thairinnn.  I  sineorely  appreelme  heiuK  jrivea  the  opportnnitv  to  nnnear 

^  Jl<;i«>n^m.s  <h,--tlntfmMh<Ml  CMrunkrce  to^iresent       iH'ier  Mateiaent  011  Tith*  IX 

or  rhe  Kdueatiou  Alffcudnients  of  n)72.  J  do  not  eoine  before  this  Coniinnh«e  wulT 
he  nnbeiidinjr  aftihide  that  Title  IX  should  he  di^approved  in  its  eutiretv  hv 
Hif>  f/.npn^s%  for  I  believe  some  of  {hp  intentions  enihotlied  in  this  'ritle  are;:oo(i 
rm-  ovainpl^.,  women  hhould  have  better  opportunities  to  partieipate  in  eollege 
5*-*^»  "atHleMcj<iuul  '5iif^uJ«Uj:eceivir-^tvW^  ^^^^^      titiiJetic  cxpcndittirc.H-to 

support  their  ij'volvonient.  " 

llouever.  as  a  niend>or  of  the  I^oard  of  Trustees  at  Auburn  Universitv  T  do 
have  some  eoncern  about  certifin  portion^  of  the  rules  accompanving  this  Title, 
end  tlie  nnpact  these  rules  will,  have  on. this  and  other  institutions  of  hi<-her 
learniiij^  in  my  state.  Sr-tim  i^t  tlie*repilations  seem  to  Ik;  liiised  on  ilie  assnmp- 
Mon  that  sameness  and  ec|\ialit.v  are  .>\nonj uious.  'riie  housing  provision  (tSeetion 
sb.VJ)  is  a  prijne  example  of  this  assun»pti<^i.  It  states  that  "a  reeipieut  sluUl 
nor.  on  rile  ?»nsis  of  sex  apply  different  rules  or  rejrulatioiLs  impose  dilTerent  fees 
or  re<iuirement>,  or  offrr  different  ser\ic(.s  or  l>enenis  related  to  housinir.  except 
a<  provi(kd  in  this  .section." 

This^  provision  eertainly  seems  to  me  be  sayiii;;  that  in  order  to  provide 
eipmi  Hiousip^'  faeiUties.  fee,^.  seruces.  and  rejrulation.s  have  to  he  identieal 
wUhout  rei^ard  to  differences  in  ^ex.  Aabiirn  T:iiiv(»r.Mt.\  has  souRlit  to  provide 
equal  housing  to  student^  by  pru\idinp:  hmisinfr  projrranis  that  recojjnize  sex 
ditrereuees-.  One  smrh  projrram  is  the  .securit\  of  the*  (hirmitories.  Koeojcai/cinic 
that  youuK  women  are  more  often  the  tarjc^.t  of  molestation  attempts  than  vonn^' 
ifirn.  jrreater  sertin(.\  measures  are  ejiforeed  in  tite  womenV  dcninitorlps  than  in 
tlH'  men^.  TUh»  IX  ruh/s  would  not  allow  a  university  to  -aopjv  diff'^rent  rules 
or  re^'ulafions  .  .  .  or  offer  differej?t  .ser\iees  or  benefits."  Thus. 'it  would  appear 
Miat  the  »i:»ivrrsities  wouhl  be  required  to  reduce  the  secnritv  measure.^  of  the 
wonuMis  dormitories  to^  that  of  the  mens  dormitories,  liiereasin-  the  security 
miMi^j^r*'*.'  in  rho  men*^  dormitories  would  require  an  umiece.ssarv  expenditure  of 
fifiidM  at  a  fiiue  when  e\ery  effort  \>  hv\ii\i  i^nh*  to  hold  down  eost.s.  Ihaislnj,' 
costs  are  pjissed  on  to  the  student  through  i^ental  cliarjres.  'riius,  .student 
would  IK-  rej^niml  to  pay  a  IiiKher  fee,  ^ 

The  leaUJCJitfon  that  equality  and  sameuess  are  not  .sjiion\nions  has  been 
rec'.tf...;:al  in  the  ease  of  llobiiLson  \.  J?oard  of  Rejj(»nts  of 'Eastern  Kentuekv 
Tupersity.  Tailed  States  Court  of  Appeals.  Sixth  rimiit.  (March  2S  |ft73). 
Tn  Its  rulin^c  the    ♦irt  sfafed,  **EquaI  protection  elause  does  not  require  ideutieai 
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treatment  for  all  people,  Tlie  .state.^  retain,  under  the  Fonrteontli  Ainomlinent 
the  power  to  treat  dilterent  elaxst-.s  uC  persons  in  different  ways  .  •  •  f .^'^J* 
weU-cslahlislicd  doetnne.  datinjc  from  boon  after  tlie  ratiheation  of  tlio  tour- 
teentli  Amendment.  Conrts  often  have  nplield  state  clas>nieat!on  based  on 

sex "  • 

Mr.  Ohalrnmn,  I  belie\e  tlie  lojrie  followed  in  Kobinson  v.  Eastern  Kentueky 
University  i.s  realiMie  antl  appeals  to  good  common  sense.  I  would  hope  that 
Title  JX  eonld  Ixi  modilied  to  embody  this  logic  esiwclnlly  witli  regard  to  the- 
^  housing  provisions.  Gentlemen,  thank  j  ou  for  hearing  my  statement 

Mr.  ()TrAK.\.  Wei I5  tliiuik} ou  very  iiiueh,  Xiclu^ls,  for  a  very  apt 
statement.  ^  '  ^  ^  1  "  1. 

In  cjFect  it  is  vour  ronteiitloii  tliat  tlie  equal  treatment  does  not 
always  involve  ideuti.  al  tieatiuent,  and  I  tlnnk  Hiat  is  (^pcially  so 
Avhen  von  nra  talkin*^  about  m5x  discrimination.  I  am  a  little  disap- 
pointutl  that  the  OSiie  oi  Education  did  not  see  that  that  could  be  the 
case. 

Xr.  JsicnoLS.  Mr.  Chairman,  ix  you  woidd  indulge  me  further  m  an 
example  of  ju^t  what } on  have  said,  this  question  ])erennially  comes  up 
on  campus  at  niv  univeivtj,  of  what  rules  we  shall  impose,  if  any,  in 
fMrls  dormitories  ^^llich  would  be  dill'erent  tlixV.  those  imposed  m 
nicirj?  dormitories,  the  visiting  privileges  and  the  hours  and  the  cur- 
fews, all  thiscOinesinto  perspective.  ,  .  ,    ,      1  ■ 

About  a  year  nff),  tlie  question  i)rescntcd  itself  as  to  ^vhetiier  the  uni- 
vei-sitv  would  permit  weekend  visitin«j;  ilogcs  up  tmtil  miduiglif  on 
Fridays  and  Saturdays  and  Snnda\.>  in  the  girls*  dormitories.  It  wa^  a 
hoHssue,  Mr.  Chairman.  ^ 

So  the  board,  thinking  that,  we  w  ere  actmg  m  some  degreo  of  Vis- 
douK  elected  to  poll  the  purents.of  the  >oung  ladiK^s  nnolved  vvho  lived 
in  the  dornutorles.  About  a  fourth  of  our  students  li\e  in=girls  uonm- 
torics  at  Auburn  rnivei-sity.  To  our  surpHsCj  we  got  back  81  percent 
of  all  the  inquiries  that  wesentont— aiisweiedthe  mquiry.  Of  o.ll  those 
answering,  iH^rceiit  of  the  paients  indicated  that  they  did  wish  the 
present  rules  \vhich  would  preclude  this  typo  of  visitation  to  lemaiw^ 
irx  effect.  -  _     ,  .  . 

This  was  not  a  popular. decision  on  campus  and,  as  you  can  imagims 
we  members  of  the  board  have  gotten  a  good  many  letters  back,  but  it 
would  seem  to.be  the  .-eiise  of  our  feeling  in  our  part  of  the  country. 

>rr.*0'irAi:A.  I  thank  the  aontleman  from  Alabama. 

The  iTcntleman  from  Ohio,  do  }OU  ha)b  any  questions,  ^Ir.  Mottle 

>rr.  ^NrfiTfr..  Xo.  • 
'    ^Iw  OTTaka.  The  gentleman  from  Minnesota.  ^Nlr.  Quie. 

Mr.  Q01K.  No,  just  to  sav  to  my  colleague,  M\\  >^ichols,  yon  raised 
some  interesting  poiiiN  theVe.  I  am  glad  jou  brought  it  to  our  atten- 
tion.Thankyou*  ^  .         ty  n 

.^rl^  O.Ur.MiA.  The  gentleman  from  Illinois,  yir.  ITall.- 

;\rr.  TlArx.  Xo  quest  ions.- 

[Nfr.  OTTaka.  Mr.  Bloui]i. 

Mr.  Br.ouiK.  Xo. ' 

^fr.  O'IFaua.  :\rr.  Simon. 

M?'.  Suiox.  N'o.  , 

^fr.  (VITatja.  :\rr.  Budmimn.  ^       ^ ,  , 

Mr.  BrrjrAXAX.  I  would  like  to  thank  m}  colleague  from  Alabama 
for  his  contribution.  You  lia\e  brought  up  an  aspcd  that  has  not  been 
touched  in  pi:ovious  testimony.  ^ 

ERIC  ,         ^'i ' 


I  am  (•(instiniiMHi  io  i**nu{  uat,  Mv.  C'liainuaii.  Uiat  we  m  Alal)inua 
aic  \Tr\  pioiul  of  •rrnilj  iiuin'r.  ujiivcr^It^,  Al(li(>n<rli  it  lius  iiotliing 
to  do  V  :tli  cUm  iiinliiadon.  Auhiiin  lia^  icalh  atvoinpljylied  honia 
wo?ulerful  Wung^:  a.^  a  partii  ijiaiit ;  for  i'.\anii)lc.  in' developinoiit 
l^ro^raiiis  all  o\vv  Ua*  world,  at » oiiii>]L,'!.;n^r  uliat  Dr.  Hunnah  of 
All)  onre  <'M  w  i>  a  lulraik  iit  iUU  i  rodiu-Hon.  '\fo  arc  vojy  prpiul 
of  AuIjUui:  n:il  Xidnds  hiiiiM  If  U  ouo  of  tlu'ir  IhwA  products,  unci  I 
a|>|>r(N  uUf  hO  iiinrli  ^our  ('{)!itilLiitii;;i.  L  will  .sti\  to  inv  collcjunie. 

AIr.()•|^\^:^,  .\rr.  HiMiitoy.  *     *         ^  ^  . 

Mr.  Hr.xrn:/:.  1  ua>  li)okiii^  ut  the  ndo.^  and  ron;ulaliouh  pcrtuiiiiug 
to  Ii(nisin«i:, 

Mr,  X I c M n >i.s .  V cs.  i r. 

Mr  I5i:\MTh/..  And  I  wiuvd  ilut  it  i>  indicated  that  a  rivlpiirnt.  mar 
pro\Klc  separate  honing  on  iUv  hatl.^  of  m'a.  Then  it.  goes  on,  says 
that  hoir-ing  proxith  il  h\  a  ipient  to  M  udiinth  of  onchux  when  com- 
par«ul  to  that  pio\ideil  ti>  >tudeut.s  of  the  'other  hex  bluill  be  on  the 
whoh'  proportionate  in  faeilities.and  so  forth.  ' 

S()\\\  wiierc  in  tluvsi-  ugnlation.^  tlie  .speeific  prpvibion  to  wliich 
yon  oh  jeer  ^ 

^(r.  Xh  IIuu-^,^^^a\  X  answer  the  gentleuum  in  tliis  way:  We  don't 
(piarrel  with  \\hnt'\ou  ha\e  jn.-t  reail;  we  believe  that  dormitorie.s 
ought  t<>beejjual.  foi  men  and  l\n  w omen.  But  \\ e  ivcogni/.e  that  tlieie 
are  diflerenees  l)et  ween  the  feexes. 

Mv.  Hknitk'/..  VeH. 

Mr.  Xn  !ioi.s.  Ami  T  .^uppoM:.  in  an>wer  to  >our  (ine>rion,  wc  trv  to 
Uijki  iijj'tor  those  tliirt  renee>  b\  regulation *at  tlu)  dorndtory  lesels 
and  insert  rerftrietion>.  ifyoueare^toterui  tlionithat. 

.Afr.  HKxn-K/..  Ye^.  Hut  what  I  am  tiying  io  identify,  and  as  far  as 
-L' an^tMi^fiojii  rOailing  the  ie:jr"Iatmn^  a.^  they  exiht/l  do  not  sec  in 
tlu  regulations  an\  pro\  i^ioa  tluit  would  preJmle  ^udi  atljiistnients 
a-.-  luight  l)e  aei  e.ssar>  in  ha\  ing  home,favilitie?5  /oi  tlie  girls  that  you 
don't  need  for  the  boy.s  or  vice  vei>a.  '        ,  , 

Mr.  Xn  uor.s.  We  In  lieu*  that  the  langiiai^e  w  hieh  htipulalet;  tliat  the 
rule^  woidd  ha\e  to  be  tht  same  would  indeid  niakc  a  diflerencc  in  the 
legulafion^  that  we  nught  ha\e  on  eui  few  and  on  the  libiting  lionrlS, 
uou.MMiiotlier.s,  and  .so  foith,  iii  the  giili^'  dorndtorie.s  \ii>-a-vis>  those 
that  we  luight  luive  ini^he  hoys' donnitorios. 

.  -  Mr.  Bkniti:/..  Hut  thl^  pcitain^  to  the  oneb  T  ha \c  been  reading,  per- 
tain^ to'the  propriet\  of  nuking  diirneju  es  that  aie.  we  think,  on  the 
whole,  -imilar;  I  mean  thi.^  doe,^a*t  reipiiie  an  absolute  uniforndty — 
v\h4»t  it  doe^  retpdre  is  reasonable  equality,  as  T  read  it. 

Mv.  X'n  fn>i>.  We  hope  ^our  intcri)retation  is  correet.  But  Jegal 
loun.-td  th.U  we  lja\e,  and  I  beliexe  \ou  will  find  that  this  feeling  is 
latlur  w;de.^])read  auiung  the  nni\ ei.'-itieb  ae.roNS  the  country. 
^  Ml.  HiiNrii./.  Hut  your  louecin,  then,  i>  not  with  the  housing  itself, 
lair  witli  tlu'  iule>  wfthin  the  ]»ou^ing,  ^ueli  lliiiigs  a>.  }ou  sayj'curfcM'  . 
bom's,  and  so  rorth  ? 

^f^^  X'lcifori?.  Absolutol v,  sir. 

\U\  I'KXrrnz. 'I'hanlcyou. 

AHA.  Thank  you  \er\  much.  ]Mr.  Nichols.  Wc  appreciate 
your  coming  be  fore  us.  " 
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.\ri>.  NfiMt.  V\\nn\\mn  uirI  mentbers  of  the  oommittoe,  I  tlmnk 
^ou  Uh'  thitj  ()i)iM)Hiuilty  t.)  r)rc»>eiit  testimony  on  the  question  of 
\\lie(licr  the  ru^rtihitioii  proinn!*j:atiid  for  title  DC  of  the  FAhieatioii 
AnM^nihneiiLs  of  107f>  eon.si.steni  with  the  hnv ,  ll  is  my  sivoixg  belief 
that  t\n^  repihition  i^  Imleeil  eon^i.^unt  w  ith  the  law  ^\  liicli  w  passed  ^ 
.i  ^ea^•^^  a^ro~aml  thai*  ue.  a,^  ^roinbei-s  of  Coiigre^b.  i^houUl  do  notliin*jr  ^ 
that  mi^dit  fnrtluT  dehu  the  impleinentatiau  of  this  much,  needed 
re«ruhuion.  '  .  • 

It  i>  \\ ell-documented  faet  thatMifrerenlial  treatment  of  men  and 
\\onu«nV\i^ts  in  virtually  eseiy  aspect  of  our  society.  Such  dilTerait 
oi  di-rriminatoi}  treatment  i>rhowe\er.  the  most  i)enucious  ^yhen  it 
'  apf)oarj>  in  our  schools  and  colle*res— the  sery  institutions  whicli  are 
iJiar*red  with  the  hca\>  responsibilit>  of  providing  our  fellow  citi- 
Avixs  with  the  tools  to  live  in  a. demcicracy.  The  words  of  Alexis  de 
TcH-quex  ille  arc  a>  true  in  this,  the  ^Oth  century,  aslhey  were  in  the 
ItHh  century:  ''[Aj  ilemueratic  education  uidl.'.pensable  to  protect 
uiMuen  h-om  the  dan^xeis  w  ith  \\liicli  dcmot ratic  institutions  and  nutn 
iiei-s  surround  them." 

To  disapprove  the  title  IX  i-egulation  Mould  merely  serve  to  con- 
Imue  to  deny  girls  ami  \\oni6n  ^iccess  to  the  educational  programs  and 
iicihities  that  tho.\  need  In  order  to  f^inc^iQu  as  etlective  citizens  in 
our  society.  To  appro\e  the  entire  regulation  i^  an  aflimation  of  our 
ctHUniituient  to  ecptal  i)ppor!tunit\  for  the  girlb  and  w'oijfieu  of  this 
country.    '  •  i  i 

fn  nuiking  our  a.-se>Muent  of  the  title  TX.i-e«ruIation,  it  is  dtal  that 
ve  hH)k  at  who  ib  j^upporting  the  regulatioih  AVhile  one  might  exi)Oct 
.^„.t.liaLaM.lucatij(mal  in^tltutions  aiul  asbwajitions  Would  be  the  first  to 

oppo>e  j<uch  alreguliTtion.  The". fact  of  tln-^  matter  is  iluit^thc_j)Jiyor__ 
educational  a.^s4>ML^iations  eiul(ir>e  the  regulation.  If^re  is  a  partial  lift- 
ing of  the  a^-^^iatioiib  which  support  the  regulation:  A>s(>ciatiou  of 
Ameiiiaii  CoUeires.  Aiueilcan  Council  on  Education.  American  Asso- 
•    eiutuui  of  Sch(K)l  Ailmiiii.^tratorb.Education  Conun!^i^ion  of  the  State. . 
^  National  Ediicatlon  A^^Oi'iation.  Association, of  Amerieau  Univeivi- 
tiesi  Xatiwnal  A.st>oi  iat  ion  of  State  Uni\  eiVities  and  LancUGrant  Col-  % 
i(»'re.s.  American  AsMv  iation  of  irniversjt^  Vr(>fes>o*rs,  Americaii  Al- 
liance ri)r  Health.  Phu>ival  Etjm  ation.  and  Recreation.  As.vociaH«n  for 
1  utci  l  oUegiate  Athletii  s  for  Women,  Eei\iriie  of  Women  Voters.  Amer-, 
ican  Association  of  I  niver.MtwWonieu.  National  Council  of  Jewish 
Women.  WonK'H's  E^iuitA  AiJ/i^n  League.  Federation  of  Orgaui/atious. 
fiu  Trofo^Monal  Women.  United  Auto  Workci^.  'National  Studeu/t 
A»ocuitu)n.  and  the  Ijiteicollffgiate  Asf>ociatiou  of  Women  .Students. 

IXTEXT  OF  CONGISKSS         *  ^  : 

Th»»o  who  to  see  the  regv^ation  disapprovetl  state  thaTToTT-  / 
ure^s  tlid  not  iiiteml  for  title  IX  fo  bo  apidiod  broadly.  Ilowtfccr,  the  \ 
h'gi^lati\  e  histofv  and  dcbat<»  on  title  IX  belie  tliis  claim,     j  . 
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TliroM-h.mt  tlu.  f],.l,at(;  on  t \th  TX.  refiMviico-wns  made  to  the  paral- 
lel uatuiv  of  (,t  0  M  of  (he  Civil  lii-lits  Ac(-which  prohibits  d  1 

nor:;;^  of'"'?  ^'T  9/  federal  funds  Jn  the  basis  of 

lace.  oloi  or  national  origin.  At  the  tunc  (hat  this  dobafc  was  tak- 
mj?  p  ace,  it  «-a,s  dearly  ost.ibli.shed  (hat  bo(,h  the  coints  and  llEW 
talviufr  a  broad  interpretarion  or  coveia<re' under  title  VT  'Vhn 
.y>aiY;  uleutK-aU.o,xIni.  of  title  IX  and.titkryj  c.^n  onlv  iiuiiiue 
that  C  oii-re.ss  wished  to  ban  so.v  disc-riiuiiuifion  in  the  same  UKiuuer. 

rl.nt  1%      r'''"-"  <liscriinina(ion  in  educition 

rha(>  hdith  Green  wndueted  in  1070  are  replete  with  rcfcreuoes  to  dis- 

Vi  le"'^:"  f'  f  ^I'"'-^-^  opportuidties  ami 

i  1  -li.'  r^^  ■.  ;  example,  pages  G.-,().  (id,  and  078  of  i)art  2  of  the 
heanngs.  Similarly,  sports  o))portuuities  or  faeilitios  are  mentioi  ed 

f  ovnjtAOR  01'.  K.\ti'r.oYjrENr 

.  Some  people  Ha im  (J,a(  HEW  has  ovei^-tejjiied  its  bounds  by  ineliiil- 
Mg  mployinen  lu  the  f  (le  TX  regnlatiou.  This  claim.  holS-er  1  e^ 
o.  ..old  up  under  e.xaminatio.i.  FWst  the  language  of  the  statute  on 
N  fa<-e  refers  (o  "no  jxi-.o,,."  a  designation  whh-h  clearly  ii  'ludes 
.oti,  sludeii  s  and  employee..  Seeond.lt  is  clear  that  Federal  f  s 
n  o;^J'''TI  •''Pl'l<>yn.ei.(.j,s  well  as  indiree(;  beuefi  s  (o  em- 

poyee.s.  IJurd.  (he  legi>latue  liisf{)ry  of  title  JX  indicates  that  ei i  - 
|>  oy|«e■,t^^yMS  m.leed  covered  by  (ho  broa.l  niii,da(e  o  t  te  ^  o,- 
i  ondi.sr-rM.una(io;i  on  the  ba>is  of  se.v~The  or.giual  J  louse  bi  1  in- 
cluded ,u,  exc.Mplion  for  emplovment  pat(eri,ed  after  1  rexei  tio  , 
11  tie  ^  r  of  .he  (  ivil  Rights  Ac(.  The  Senate  version  contai  ie  no 
M  .  I  exeinpnou.  ind.cadui^  (hat  ena,ifiyinenfc  was  coyered.ln  ■  onfe  " 

Su,f  dJrrx'fr/:'i!''^  ^'^'^  ''T'^'  ^as  adopted..Four(h.yeoViou 
^r.w^.  H  t^"^--^^^^^^^  tlie  cover- 

fi  1  l;q";'NXv  A.-t-indicaUi^TrH^iTFTX.wa.s  m^^^  alnk^ 

>«lely  at  Hdidenl^  but  «as  intended  lo  cover  various  eiuploy  en  Su 
IS  as  well.  7.  ,l(h.  nlthongh  coverage  of  title  VIT  of  (1  e  Civil  Ki'd,(s 


a  Hons  a 


Ad  pirdiiig  eini .loviue.K  was  ox(eiided  to  educa( ioiial  iustit.K io  Ts  in 
Haich  of        ,t  was  clear  (hat.  because  of  (l,e  n.assive  backb- of  the 
;  .     IJqual  iMup  ovm,M.(  Oppor(uni(y  Coinmi.s.sio,,..  a.hlitional  ren.edi(.s  f  ■ 

oiJtKVAVci;  iM;()CKn};,!i.s  .and  ixn:i!X.vr.-^:i.,.-.Ky.vnr;vnov 

There  lia.'jibeeu  -oiue  discussion  (hot  (lie  'requir^^uKiK.s  in  (he  re<Mil-i- 
-  lion  f,,r  an  iiKcriial  grievance  procedure  and  for  :i  se  -eJa  ua  io'l  'o 
beyoml  (lie  regnlalory  making  powers  which  C'ouc'n4   d  'S 
Ii  r-.^\  Such  iw,mrenu.i,(sare.  in  fact.  adlnin^^(ra(ive^)I■ocedlIres  wl  i,  1, 
are  in  line  with  U^e  maudalo  of  section  Ou2  of  ( itle  J±  ■  "E  c  Fo^^^^^^^^^^^^ 
department  and  age.u-y  ^.hu-h  is  em])owered  to  extend  I-Vdera  /ii  an 
.     ca  assishince  (o  aii.y  education  program  or  ac(ivi(y  *  *  *  is  u  l.or  /ed 
'      nro  .;i'r '''^  toeiiectiuKe  (lie  jlrodsioi.s  of  M-,-(ion  .00]  -[X,:^^^  ■ 
piohibition  against  sex  discrimination]  with  respect  to  such  pmgTam 

/ 

.er|c  -IV'l 


'  IGo  '  • 

Ijillt^  >\hich  Vtiall  U^  cun&i»uiit  wItJi  the    li'hn cmuut  uf  the  uftjeitivfS 
of  the  slatiife.  *  *  *  ^' 

AiUH(iunuIl>.  ImjUi  (jf  Uu'bo  rrtiuuvhk'Ut.^ari  in  line  wlili  (he  proyeN-^ 
tliat  iHiuinU'i"  (jf  Iii^tltutitiiu-^  )ia\e  al|ead\  Inillatrtl  in  (n  Jei:  to  elinii- 
>iia(e  £>ex  JIm  i iinliuitloii  oil  (Uiir  rainpuh.  hi  fait.  j)r.  XolJic  Vanuir 
of  tlie  T'lmiTMl^N  i)i  ^rit  hi^aii-  III  te>tif\lii*r  Inifure  t!ils  MJiaiuittee 
for  the  Xatioual  AV-mm latiuii  of  Stale  rni\eri5itai>  aiul  LamKGraiii 
(^olle^e^,  the  AiiuJit  aii  CtMiiicil  on  Kdi;,  atlciii.  an«^l  the  Abtoi  iatiou  of 
Aineriean  I^^nlvei.sUif.s^valhul  the  reijuiienicnt. , fui  M-lf  ev ahiatioii 
'*tlie  I'.Nsrntlal  lii>t  step  i.i  the  iniphum  atation  of  title  JX/'  notin<jr  thai 
thia  requueineiit  "'allow^.the  inbtlfution  to  debi^u  ami  institute  new  ^ 
polieies  and  j^itKethuv.s  ujiioh  Lumrt  UnNNltting  Jiboriniinatioii/' 
With  reixaid  to  tlif  »i:ik'\ante  Jnoeedoie  )t|v|uiieiuunt.  Vai'JieiV 
onlv  ohji-i-tion  to  tlii^  pi  tM  uthii  e  WaoXhat  it  did  not  ^o  fai  euougli  ]b>  ' 
not\k»fei  i  in^:  liKW  aet loii  nntil  xHe  procedure  ^^  .jonipkted. 

oei'tKsrrioK  to  l.vw.  xot  tiik  .hkoulatiox 

A  iiuiuher  of  tliu^e  peupk^w ho  oppcn^e  the  rei»'ulJ?Kon  aetu^il!\  op- 
pose the  hiw  it.ndf.  For  i  xauipk*,  thoM*  Who  oppa^c  the  rt  ^ruhit  Icjii's 
ri'*jiiirt'uiVnt  for  i  oedmal^ional  ph\^ical  eduqition  chirfaeb— except 
foi  in.^trut'tiou  In  eontai  t  .sports  mv  in  fact  (jppo^ilii^'  the  hn\,  not  the 
iv^nhition.  Sindhnh.  tho.^e*.\\hu  niaintalu  that,.^Iji<r!i' i^tx  honoi'ar\ 
ijoeietii'.s  bhonhl  l/e  aUowed  to  runiive  *si<:iu(icaVt  afc>fei.-tanre"  from 
ipient  iiistitiit  Joii^  aie  aAini:  foi  a  ]eiri>lati\ e han^e :  nnder  the^ 
hiw  'that  was  pa>ftod,  ^nJi  hoiiorai^\  .^otlt'tieb  are*  prc^hibited  fruiu 
opcratuju  on  rantpusand  UM'isin^  ,-i<rnirKant  ai^Matauoy  fioui  the  in- 
^titnti(}n.  AKo,  \\ui>c  uho  inije*  t  to  the  hoiiaIn<r  pro\i>k;n.-  or  pro\i- 
^ion^  ri'^raHlIii^:  luk.^  auil  U'^xnlation.^  aix^  in  fati  «l>j<i  ihijr  to  the  jaw 
that  \\v  pa»ed.  It  is  iu>t  tht^  puiptjM-  i^f  thI^  toniUiittyi  to  ndiaft  the 
hiw  or  it> /Hjvcia^ii'  In  tU\r>  ht'arin*i  proetNS.  Hatlai.  it  i-  our  purpoi^e 
todeleiioini*  v\hi'tLii  or  not  w hat  11 FAV  Iia^ ilrafti'd  in  lon.aMrnt  uith 
tlic  hw  thi«i  we  did  pa.^^,  And.  iuthnd,  iUv  tjlk*  IX  ri^uhui(jn  is  eoa- 
.sisteiit  vfth  the  hiw  we  j)a>sed. 

.s(       ov  eovKHACJK  " 

(  i^rtjiInlN  thi»  Jiio^t  vtM  al  ^rroup  advoi  atini:  di.sipj  ioval  nf  thi  jv<rn- 
hition  i>  tilt*'  Xatit*na1  (  oilt^^natt*  Atldetit  A.-stn  iation  and  it.^  \arions^. 
jilliliates,  intdudinu  tlw  Aniinitan  Foothall  Ctrnt  htr^  A-M^  iation.  They 
argue  tiiat  thr  st  (jpe  of  eoviia^n;  under  title  IX  i^  j»o  limited  to 
ri^ach  onlv  tlai^'  pio*:ianis  uhuh  diiivth  rceeivc  Krdel'al  linanrial 
a-si>tan(''\  I  am  aita«hin,u  two  oxttlleut  kiral  nuiaoianda  attarh- 
ment>  A  ami  15  ^vhi*  h  foi(efull\^  r^Ijut  t1ii.-  ai^rnnant.  sluiuiuic  that 
(he  Mopi*  iif  Mueia^'f  muiri  title  IX  naiJ^t  Ik-  interpn  trd  Lnmtlly. 

The  XCAA  is  aUi  in  tdlVrt  asking  for  a  \\hok>ak'  exemptloji  of 
interrolKgiate  athlvti^i  piogJaiii>  bwuiUM'  .some  ^uAi  pnjirranr-^  may 
not  hc4*i)\ered  li.v  titk-  IX.  Siu  li  an  ext  n^ption  would  ptai  *it  sj)ort.s. 
prognuii-*  iu  roniiiiiu'  iji-i  i  imiiiate  against  womm.  iwu'  tfiongh 
tln\v  deri\e  >uhMantiarl>eiu-lU  fiom  tlio  Fideral  litilhu;.  WlutluM'  (jr 
not*any  inili\  idual  intt-rrollcglate  athli  tie  (jr other  prtigiam  is  with 
in  the  puivii'U  of  tith'  J2v  depends  on  the  Iiullviihial  eiu  nuistant'es^at 
caeh  institution.  If  Imked  a  prtigraui  oi  attlxit}  doe;>  not  come  withiii 
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fJiosconi-  of  liMo  IX  a.s  outlliiea  In  court  deuibionb  and  bv  the  Congress, 
It  would  not  Ik?  subject  to  either  title  IX  c>r  the  implementing  rcguhi- 
tion.  io  allow  all  intercollegiate  athletic  programs  a?,— well  as  other 
prograiu^to  discriminate  against  women  berause  a  few  niij^ht  be 
oxempt  from  title  IX  is  a  rlear  denial  ot  equal  opportunity  Tow  our 
daughters.  '  , 

It  is  dilKcnlt  to  trace  the  Federal  dollar  precihclv.  A  narrow  inter- 
pretation of  title  IX  woultl  render  the  law  meaninlrle.^s  and  virtually 
niipossible  either  tp  enforce  or  to  adjnini.^ier.  Forl'xaniple.  the  slide 
projector  in  one  clab>room  might  be  nurdiaM^d  Mith  title  1  ESEA 
money,  wlule  the  slide  projector  in  the  adjacent  room  was  not.  It 
surely  h  not  the  intent  of  Congress^to  prohibit  .sex-~-or  ra/;e  or  jui-  » 
tiomil  origin-~discrimination  in  the  room  with  the  title  I  projector, 
while  allowing  it  in  the  adjacent  room.  Snrelv  we  do  not  Avant  IIEIV 
investigatoi-s  to  be  charged  with  tracing  exactly  which  classes  used 
the  fedendly  funded  slide  projector. 

i^o.  if  this  narrow  interpretation  of  the  j^cope  of  covtjrage  were 
accepted  for  title  IX.  it  might  well  be  the  wedge  in  the  door  for 
nitring  hn/'k  protection  of  racial  and  ethnic  minorities  un^ler  title  VI 
of  the  JJ)()4i  Civil  Sights  Act.  Such  a  narrow  intcrpiytation  could 
open  the  floodgates  for  rev^i-sing  ll.years  of  proirnv^tmder  title  YI. 


1  XTKaan.i.Koi A*rK  a'j*! i r.Kr ics*^ 

The  XCAA  also  argues  that  because  Intercolleiriate  athletic  pro- 
grams may  occasionallv  make  a  pY'olit.  theA  shourd  be  iriveii  special 
miHderation.  The  implication  is  that  .-ex  disci  iminution  is  acceptable 
when  someone  profits  from  it  and  .that  nioneviuaking  propositions 
should  be  given  congressional  absolution  from  title  IX.  In  this  argu- 
ment, the  XCAA  is  disagreeing  with  the  law.  not  the  regulation.  Our 
purpose  here  IS  not  to  relegishite.  father,  it  is  t'u  determine  li  the  regip 
Intion  IS  consistent  with  the  law  we  p.assdd  3  years  a<»"o. 

I  might  add,  however,  that  I  qu'estion  the  appropriateness  of  an 
educational  institution  rumiing  seiuii)rufeshional  teams.' We  do  not' 
ask  the  Xationol  Football  League  to  nm  an  edncatiouitl  program. 
^Vdditionally,  the  practical  facts  of  the  situation  albodo  not  support' 
the  claim  that  big-time  athletic  programs  make  inone-y.  The  NCAA  it- 
selr  e'^tiniatos  that  the  current  annua!  de!i."it  of  ]t./;.icmber..  is  also 
b  >0  million.  If  the  inaudator^  btiideiit  lees  that  fmaiue  most  big-time 
rollege  >ports  programs  were  suDtradod  out  and  the  numerous  liidden 
costs— ^uch'ft-^  the  bond  i.*^ue  on  the  .stadium,  held  maintenance*  train-  ' 
n\<r  equipment,  et  cetera  -were  added  iiu  the  deficit  might  well  be 
twice, that.  The  data  overwhelmhiglv  .^uppoit  the  contention  that 
big  rinu^  college  sports  are^with  or  without  women's  athletics— in 
>enou.^  financial  trouble.       '       '  "     '  , 

A  1074  A'uiericaii  Opiincil  on  Education  repoi  t  on' intercollegiate 
athietics  states  jtliat  institutions  with  a  major  commitment  tfe  bi'^- 
j  ime  sports Vill  ffice  financial  difliciilties  for  at  least  the  next  decade^ 
in  fact,  at  lefist  151  sojiior  colleges  liavo  gi^  en  up  football  since  1930. 

At  least  f)  out  of  l(/<^llege  athletic  departments  run  at  a  deficit. 
accol^dlng  to  a  5farch  lOTlTXew  York  Times  story.  Tiising  costs 
and  lessening  revenues  lia\e  uudouUedlj  e\en  further  reduced  the 
niiinl)cr  of  schools  making  a  profit."        /  .      • » • 
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Aiourthno:  to  Oit;:uij  uthU^tiii  airectoi  Xorral  Ivitchcl.  *The  mim- 
in  i;.  |.iitoiic\J  guine  U  kiUifi*^  the  IcSm  MUTebhful  prograUiS."  llo  said 
Uiat  he  berie\ei,  that  abuut  ii)U  of  tliu  J2S  lioolo  placing  big-Uiiie 
fooilMll  have  UKlii;ot:5  III  tlie  red— uiul  loolball  the  5>poit  mo^t  likely 
(o  «r<'neratc  a  profit. 

Le^^  than  oiiu-iiflh  of  (lie  lueuibur^.  ul*  tlic  XCWA  clear  more  than 
exp(»iis;es  in  even  one  sport, 

(ri\eii  the^e  ^c^'ii*  fuianclal  faeti».  the  XTAA  ])ro^)osal  thjU  their  . 
jiiollti,  he  fchared  h\  female  and  male  teams  alike  ving^  hollow.  All  . 
femalf  team^  and  tiie  minor  men'5>  teams  have  bullered  from  the  deli- 
ill^,  i>f  the  big-time  men'b  prograir.o  for  \ear.-^— indeed,  as  3Ir.  KoyaK 
of  the  rnivei-sit>  of  Te.\as  made  qnite  elear  in  hi:>  testimony,  the 
ptoliti*  from  hi:^  foolbaU  team  lia\e  onl}  been  ns^ed  lu  s^npport  men's— 
not  wunifn's— sportb.  Tnder  the  title  JX  re<;ulaliou  that  we*  have 
before  nc^,  although  thio  pattern  ma\  change  blighth,  it  will  probably 
not  ehange  drastu-ally. 

The  XCAA  claims  that  the  title  IX  regnlation  -will  l)c  the  death 
kaell  for  men's'  intercollegiate  athletics— speeifically  football  and 
basketball.  Altliongh  .^onie  educator.^  might  wish  that  this  wa.s  so,  it 
cpate  :>iinply  is  not.  The  regnlation  pronmlga|cd  by  JlEW  in  fact 
e.xen^pts  tiie  .so-called  reveiine  sports  nader  the  ''eontaet  sports''  pro 
.  \  i>ii>n.  Football  and  basketball  aie exempt,  scliohirships  fti  those  sports 
aiv  exempt  to  i he  ^alliO  dv.gree,  and  there  is  no  reqnhenient  of  compara- 
bllit\  for  woniwn.  ft  i.s  clear  that  IIEW  has  bent  over  backward  lO 
prot'eet  these  spOrt.^.  While  this  is 'a  .stoj)  in  the  right  direction,  the' 
titlalX.regnlation  poi^^'s  no  real  threat  to  big  t  imc  nien'^.  intercollegiate 
athletic  progranlb\*  * 

We  cannot  in  good  conscience?  contimie  to  allow  onr  educational 
institntitins^to  denv  women  and  girls  the  educational  opportunities 
that  have  bei  ii  the  asMumd  ridit  of  their  brotlu  is.  The  title  IX  regu- 
lation piov  ides  astait  in  the  diiei:tion  of  i>ro\  iding  equal  educational 
oppta/imltv  iigardlos  of  se.\,  T  uigu  the  Congress  to  demonstrate  its 
V  ttinunitnu'iit  to  equal  edia'atlonah>pt>ortunit?\  b\  allowing  the  title  IX 
Jre^ulatloii  to  take  etVeu  in  It.^  entlrct^v  on  JiHS^il,  1973,  Such  an  action 
rtould  bv  touMsteht  With  the  spirit  of  Tntcf  national  Women  s  Year 
.lotl  wtiuld  ser\i  to  u  Inforer  the  pi  im.iplcs  of  equal'opportunity  upon  . 
A\hi<  h  this  country  was  founded  two  centuries  ago. 

Afr. .O'ITaka.  Sriuitor  J^a\li.  if  \on  will  please  lake  your  place  at 
(he  wilnes.s  table.  •  ,  • 

Oui  Ut  xt  v\iUu'ss  is  I  hi'  distinguished  junior  Senator  from  the  State 
of  Indiaim.  the  Honorable  Birch  Bayh.*    "    '  '       ^  . 

Si  iiator*  I  uant  to  Ingln  bv  expressing      jdeasure  that  yWasiho 
.Senate  spon^or  of  title.  TX  who  pla}eil  a  \erv  important  role  in  its 
t  Hi4«  thii  nt  havi  taken  the  t4nn*  to  appear  before  this  subcomm'itt/eo. 
r^ei  ouil..  I  want  to  ti  ll  \ou  that  T  lune  read  >(an\statement  and  I  am 
inq>rcsM'd  wltL  the  .-t  holarshi[*  and  the  ell'oit  that  hasgijne  jnto  . 
«  its  ])reparation, 

Tliiid.T  am  truing  to  a.^k  m^  tolleagm-,  the  lanking  aicmbei*  of  the 
.•^ulhonunlttee,  ^fu  Hiadi  nnis  to  intiodut  e  \ou  and  then  I  aiii  going  to 
ask  him  to  take  o it' I  the  ga\  el  bet  au>e  T  aui  going  to  ha\e  tx)  be  absent 
^  nn>elf  for  a  little  v\hik*.  Ihit  J  did  want  ^on  to  know  that  I  have  read 
yom  statenient  and  it  is  a* very  inipres^i,\e  statement. 
.^h^^Bradenlas.  *  \  , 
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Mr.  BKADEjrAS.  .Thnnlc  you  voi'-y  much.  ^fi-.  CliaiVmnn. 
Lam  vcrv  pleased  to  wekiOiiic  to  tliis  committee,  a  good  and  pereonal 
fr!cnd  aiKl  colleague  from  the  other  bo<ly  wlio  lias  served  for  Juunv 
veal's  now  as  distinmiished  junior  Senator  from  my  State,  and  wlio  I 
th.mlc  has  fompded  for  liimyelf  a  record  of  <rreat  distinction  as  the  ' 
auUior,  1  suppose  it  lo  fair  to  say,  of  Jiiorc  amendments  to  our  Co>i«ti- 
tutiou  thau  any  other  pei-son  since  Thomati  Jefferbon.  one  of  which 
luclude-s  tiie  equ^l  rights  amendment. 

;!  am  also  deli/rhted  to  welcome  him  hcfc  today  because  I  know  ol 
jus  long  concei-n  with  the  problem  addres.sed  by  title  IX,  and  because 
It  «rives  mo  an  oij.portunity.  all  too  rare  to  welcome  to  this  committee, 
pi-c«)nt  to  niy  eode.;ig«cs  on  this  committee,  a  pei^on  who  I  foi-  one  am 
••onyinced.  although  he  ha.s  already  given  great  ser\ice  to  our  coun^ 
try.  may  hold  promise  of  giving  still  further  ser\  ico  in  positions  of 
'  eyen  liiglicr  responsibdity. 

"Senator,  wo  are  \'ci-y  gllul  to  have  you  with  u.s  today. 

STATEMENT  OF  HON.  BIRCH  BAYH,  A,  U.S.  SENATOR  FROM  THE 
STATE  OF  INDIANA 

Senator  Rn^r.  I'hank  you'very  much,  Congi-essman  Brademas. 
1  »rou.d  hke  la  plit  that  Ia?t  .statement  to  rest.  lA'e  have  njne  new 
(  ongres.<inen,  and  T  don't  care  to  usurp  any  of  that  additional  re.>i,on- 
sil.difv  ft.at  thet  are  e.-irrying  ^cIy  well.  I  appreciate  vour  very 
fhougli|.ful  mtrcKluction. 

r  aiiiSvondering.  very  frankly,  how  T  can  best  exi)ress  myself  with- 
onr  mine<  e.-;.-!irily  belaboring  the  committee. 

Over  on  our  .side  we  have  a  temptation  to  take  a  10  minute  stale- 
inent  and  extoni|iorize  on  it  for  about  20  minutes.  Perhaps  it  would  be 
hest,  iMuioiieh  T  really  don't  enjoy  doing  Ihih.  if  I  would  confine  .my 
te«tnnnny  to  :.:ome  of  the  written  testimony  and  then  sumniarizo  the 
rc^t  of  iL 

^fr.  l}ii.\nrar.\.s.  That  would  be  fine. 

Senator  B  nir.  .And  then  throw  it  open  for  questions. 
,   W^iuld  you  have  any  objection.  >[r.  Chairman,  if  ^fiss  Barbara 
Dixon  who  did  the  staff  -woricpn  this  joins  me? 
-    ^fr.  Bi;,\nKjrA.<!.  Xotataiy^ 

fPrepared  stateineiiniW<eii.ntorBayh  follows  ^ 

I^KWAIIK.)  SWTKMKNT  Of  HOX.  BlIlC  H  B.v,,..  A  f.S.  .5?KX.VT0I!  Kl(OM  THE  >?Tm; 

or  Ik-dia.va 

Jfi^  ril.airmnii.  a>J  flip  Rpii.ato  sponsor  of  TiHo  IX.  I  w.mt  to  t.al;o  thif  oonorfii- 
mry  o  „.s,ify  hoforo  your  conuuittco  n„  ti.I.s.  ,1,,  ti.inl  a  -OivorJ^n  of  ho  Oo  - 
Kr..<si,nml  ..|,iulin,.„t  of  tl.ls  li.ndni.-.ik  Icsisl.-.tion,  AVl.ilo  it  is-  in.ico,     .for"  - 

n-nlth.  IC.li...:.tIon  nn.l  AV,.ir.,re  (o  pronuilwa.-  r.;;i.li,lio„.s  to  (M.f.rf^.^Te 
It  i.N-  ijiv  si.icoro  hni)(>  tu„t  n.p  congu^.s  not  add  fii/ther  to  this  ,u.i:iv  dwl 
-a|.I)rovln^'  tho  reK.iIations  .nnd  rfturnhifr  llicn.  to  tl/l>;.|,m-tM.ont>f  I  BAV  .as  N 
our  stntutorj-  oi.tion  drfi-ini;  tliis--I.T  d.nv  Deriod,  "■nmnc^^  iit.w  as  is 

\y\H-n  T  llrsf  offcrfd  Tltlo  IX  oi,  (ho  floor  of  tlio  T'nit.-d  Siatf.s  .<?onate.  di-vrini- 
iiialion  awiiftst  woinon  in  all  lovol..  of  cduoath.n  -olomoniarv  throu"h  «Vadmiio~ 
|«is  r.-.n.,>nat.  This  prrniclons-  discrimination  (ook  mun/ tZn'^M^ 
I  a.li..i«sh»t«  inoauital.lo  .soh„lur.«hii)  aid.  discrln.inatorv  ..oar.s'o  offori  s  a  ,  i 
.  a<(.(I  oonnsoirns:  to  nanio  hut  a  few.  In  ordor  to  ro.-tif  •  thoso  clo  .rlv  li^r  ' 
.Z^'urTm  o-rVor*  'J-'""      "f      K<l.«St  "  A-n^  - 
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'    !  ja«Tiufi.iM«L>.  lit        uiriM'  .\f.»rs  ^uirf  ilit^  ^^lll^;^^>.>  ihiicttMl  nUHe  IX.  tfie 
LMMjf  M  i<»r  %\Min»»ii  lit  rilui  .itiMi'i  lia>  iUijiniuU  uhU  iiiiiiJUi.ilLN .  CitnfiU  .statistics 

hu\s  th*\l  in  11)72  unly  J:2  iKTcent  ol*  all 
-fnti  t;t^  .nlitiHtHl  0*  iiiw  mIiiiuI  aiul  ••nl>  luTcHit  atliuliU'tl  !•»  medical  .suhool 
u.P'  v.«fMi»-ii.  I  iiu*;iii  aihl,  Mr.  Chainaau,  f.»r  tUo^r  who  xmuiUI  point  out  that 
UM't  \\'*ui*'U  tUafi  ni«  u  a|»i4utl  to  Ia«  attil  lut'rtual  ^cliouls,  t[iat  U  is  rt  persistent 
l',<iUfh  «*l  ih^*-rini*naU«»fi  tr»*ai  tiu*  tuai*  a  ,s«#Uhv^iti'  enter>  iiursi?r\  school  that 
i«  uu-  Hi  iii«"U  reaii/ao^  a  iii;?iur  i^tl  of  tnliualluii.  uu  {hv  average,  ihau  women. 

Mh«.^'»-.  Mr  I  hainnan.  e..iamue  1m  he  tia*  inlmai\  Mhuk's  in  our  iioeiety  tor 
MH»:ib/^itfmiiml  taret-r  aii»ti\ athm.  Tu  iiii>  u\teiii  that  the  >ehool  :i.v?item  trfats 
uom.  ti  a*.  -1^  oiuI-iUn^  •  iii/.t  iix  iiif.  nor  l*»  their  mah» » la.NMiiatuN  ami  lo.ss  worthy 
♦  r  .«%l»«-iiitAfuri«-v  .»t  «iiu(atioiial  re,>uur<S--.  sv*»uiei*  A\iIUunlinue  tooceui/y  the  lowr 

Uiiiii-  h-imumkitii;  iiia\  >liU  he  the  iaaia      .*i'.*''*ai  uf  American  women,  it 

I..*  it.jj^er  itii-  Miib  .n»  opaii»in  or  M*urre,of  hli  uiu,\  ..>r  must  uf  them.  A  majority 
i  f  MMio^'  w/.ii,i*u  ttMhi>  \Mlt  \\i»rk  -and  nmII  \\«<»*.  lu  eonomicully  di«Hlvaut4»j,'eil 
^M^.v  fr  hav  i*>iiJiia«i'd  tlial  »»Ner  half  oC  t<.  .*  -  hlj^h  .^chtml  ^iv\s  will  work 
Mul  ft»^.i'  ;  M|i  li»  .a)  >i-aiN  ami  UU  iiemnl  »»f  thu>e  hi^'h  .school  girls  nViU  he 
» .i»l>i«iv^it  tm-  MtiuT  Mp;iutham  i.i'riiMl>  of  time.  Many  <>f  thoNC  young  women 
hf  inauHVs  hn»ail\MUiKr>  lor  their  faauUes.  Statistic^s  released  hy  the 
Jj.  paruiii  itf  I.al"r  imluate  that  40  ptrrrui  ut  the  3.b  million  families  with 
HM..fia--  ilai.  V.  Uu'  i«.\ffi.\  lr\el  \\ere  iieaihtl  NNomeih  Ju  the  joh  market  these 
i  i'  lai  ait  i  afiang>  Kap  hi  t^Nvea  MUillarl.N  tmphived  men  of  nior<* 
It*  ifi  l.i  pi  --leut.  I  nit-^  lua^oi  tliaagrs  aiu  madr  lu  the  echuational  options  and 
«.n.  H»  iian*-  f«»r  a  \a^t  laajorit.v  uf  tJiese  uomen    iU  lind  themselves 

d  -^m**  d  u*  iHktift  il.  liiw  payhiir  aral  uiargiual  euiployment. 

til  -  I\  rrgidau.ais  i.-itaMd  i»>  the  Department  *>f  Health,  Kducatiou  and 

U.  Kar-  nta  i  '*t  prevail-  a  » hatjgc  in  tia*  dtMual  pii  tun*  uf  educational  opportu- 
MU.^  f^  r  n-ini  ii  i»u»rnight,  tait  tht*\  w  iU  mark  an  iaa»*rtant  first  step. 

A-  riiM  i-.  iijiie  >r«aiNor  i.f  tith-  IX.  I  iaul  hopt  d  the  regulations'  might  be  more 
tt.  tMaii*ttJju  **l  oor  eflui  aiio/ial  iiiNtltutionjs  ia  urdei  that  ^^e  achieve  the  CHiuality 
m  tiUu*ittm  mandali-l  h,\  ihi«  (  •.*.*jresH.  portions  of  tlic  regulations  that  were 
|MtN*  iiiarh  iIiHappoiiiuoj*  to  nie  lia  imled  the  Uepartim  nt'.s  modification  of  the 
,.a,^  t  -i^rf^  ri'ipiin  niout  s\hich  Maft.s  the  hurdeu  of  proof  for  -suhstantial  in- 
r*  f     .  .  r  ^..  ita"  Hlnaihh  r>  of  tliose  .\Mung  vsomeu  who  wouUl  like  the  opportunity 

i  t  \  !*ie*K**U»alh  h«H-key,  or  at»y  father  contact  sport. 

ttifjti-  fin«  riKutaNiMiH  are  tUNappt*Inting  in  .son»e  r.^pects.  on  halauce  the  rcgu- 
lartiais  .!•.  mak»»  -i^iaith  .Hit  >tridt"^  in  manaating  equality  for  women.  'Xhe  heart 
iimdehin-*  is  Uit-  pi.*hihitioh  of  thr  thwarting  of  eipial  opportunity  for 
t*  !tKil*«  -ttj.h  lit-  aii.l  u  .M  ht  i^*  at  an>  edmational  le\el.  The  Title  JX  guiaclines. 
if-  Ma»  t  oii-r.ss  iiiaiiilaii'U.  mil  for  etpiaUtx  in  adiaisshai>,  tinancial  aid,  course 
^rr.  rtt.^  ,  r.inM.f  roun-i  ling.  and  la  ihe  ca^e  <»f  teaihcrs  and  other  educational 
I*  rxMitiii  i.  t  inpl.^wai  iH.  pa>  and  pnuaotioiN.  We  ha\e  \\aited  three  full  years  al- 
r*adv  f..r  iniph'mi'iiuii;:  regni.ntious.  Therefore  1  am  ttrging  the  Congress  to 
*i*h^»r  Off  rt  ;:MlaittMis  without  any  further  (hda.v, 

\»^.f!ni-  nuahm*.  to  the  Tith*  IX  regulathais    tho.^e  which  would  urge  a 
i  -h^r.-M-aai  n-^otiiutaj  *>(  di^appn»\al    appear  to  uic  to  he  hased  on  a  set  of 
,(.ipn..i;«  Ant\  Uistii^  niufHi  the  regulatioa.^  wJach  ha\e  no  hnMs  in  reality. 


I.  DEnxitiOMN'  OK  PIloG^lA^^ 

'  oi. Motion  to  till*  liile  IX  reguhttion>  f|uestion*i  the  scope  of  the  statutory 

iM.nr  *.i'  ilie  c  ^nKn^vs  m  pa-^iii-  TitlO  IX.  This  ohjeetioit  centers  on  the  inter- 
^.M't  *4  thf  eanTM-aiHit  uf  Title  IX  ^^ith  regard  to  the  termination  of  funds 
.til  »»iu<^atton  pro^jram  '»r  aethit.v".  Those  '»\ ho  \oice  this  ohjoction  feel  the 
*ttu'tti  riuMilatioHH  far  he^oiul  the  Congrc^ional  intent  hy  attempting  to 
»•  iMafi'  -r  enfono  hih^  IX  with  nspe( t  h»  an  entin*  educational  program  or 
jKttvifv  of  an  Ini^tlhition  as  di^tln*  t  from  the  more  narrow,  and  according  to 
fit.  V,*  f^nniv.  pn»i»er  dehnition  of  pnigrain  a>  a  p.irtRul.ir  federal  grant  prugraih 
ft.oiul         Ui  ^irti  illc  non-comiillaneo  with  Title  IX. 

Ifi  t>  .*iuutinnv^  ihnf  iia*  proper  Congn-Ni^inal  intent  was  the  uarrhw  definition 
i  t  |.r.<iMin,  fhi-  iiiu*-^  are  inaKllig  llie  as,snuipthm  that  the  scope,  cf  Title  IX 
■  jM  ,  tii*.r..'rta»nt  r»  «pitn«m»'ulN  an*  di^tiaet  fnan  those  of  Title  VT  of  the  Civil 
Ui  .\«  r  ..f  litiU.  prolnluiini:  disrraninatiiai  on  tlie  ha^is  i,f  r.aco.  cMor.  religion 
'.r  iirtfM.rial  *  ncin  iii  ail  fi-diTaib  a-Msted  pro^'raeis.  Tlds  assumption  is  totally 
iu:i**ncAi*\  ai*d  I  woiihl  p«a:»}  ti*  mj  stateUients  tai  tla»lloor  of  the  Senate  on  Au- 
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bnofly  from  my  >raUMnent  m  t\n^  lisui  of  K(»hruary  * 

<lis  nnuimt  on  on  the  basis  of  sex  in  iodvmWy  funded  i-ducatjon  pr  .L'nnn< 
*DisT,,«i,^^^^       ^^i„,.t  tho  Deneliciarios  of  federally  asMstod  p mj: .inw  n<i 
n  ulVv  r^^nr  ^Tr^  '^^^^^  VI  of  the  Civil  Rights  AcJ!  bnt  unfoi  nl 

iMMy  tbe  prohibition  does  not  apply  to  diM-riuuiiatit»n  on  the  lm>i<  (-f  <ox 
Jirordor  to  close  this  h)opliole.  inA  amendment  .sel.s  torth  prohibition  and  Ci//omv 
hnnt  provisions  whicii  generally  parallel  the  pnni.sions  of  Title  VI" 

in  addition  the  setfinp  up  of  an  identi<-:il  adininistrative  strnctiiie  and  the 
nse  of  virtually  ideiitieal  >tatntory  lan-na«e  snbstantiates  the  intent  of  the 
(  o  ijp-ess  Hint  the  interpretation  of  Title  JX  ^MX^  to  provide  the  .same  eoveraL'e 
ashadbeenprovidedaiiideraitk*  VI. 

Kince  the  Congres.^  intended  the  .same  statutory  scope  for  Title  IX  as  for 
*!  h  ^  ^ve/v»n  understand  the  eoncopt  of  pro^rram  and  aetlvit^  bv  lookiii- 
l?i         .^"m      '»^^n>refatioii  of  tfu*  term  "pro;:ram-  rtnder  various  deeisitm 

n™':['^;i;.^^^^  ''''^^  ^'^-"^t  rerernnl  to 

-Xei'tion  GOl  stated!  a  t^ea^oiilibfc  condition  that  the  Ignited  States  mav  attach 
to  any  grant  of  financial  assistance, and  may  enforce  by  refusal  or  withdraw 
of  federal  assistance  .  .  .  :i'he  Bos&ier  Parrish  Scliocd  J?oard  accepted  Kede  a 
«  Xoveniher  IJ^l.  and  thereby  brought  its  ,chool  mtcin 

More  importaiirly,  thl.--  interpretation  was  clearly  upheld  by  the  Snifmne 
Court  In  Its  recent  deciMon  in  the  case  of  Utn  v.  yichuU,  \\\  s  (  t  7MJ  (1074i 
In  its  decision  the  f'ourt  liehl  that  the  San  .Francisco  Uniticd  Schuornistrict*  was 
111  violation  of  lection  001  l>ecatise  noii-Knslihh  .vpcakin^  (^hinese  students  were 
heing  deme<l  a  ••meaningful  opiiortuiiity  to  partblpate  in  the  educational  pro. 
irram  fhe  (  ourt  held  that  section  (!0l  was  applicabic  because  "that  ^ec  ion 
l«ai!s-  di<?criminatlon  based  *on  the  ground  of  race,  color  or  national  origin*  in  'aiiv 
program  or  activity  receiving  Kedoral  financial  a.ssi.staiuc*  • 
ii^mI-'^''  'Tustices  concurred,  relying  not  (ni  Title  VI  itself,  !mt  on  the  -cope  of 
V  regulations  promulgated  under  it.  In  doing  so/niev 

found  that  the  conditioning  of  fwleral  aid  to  public  schools  on  eircuinstances 
uiHiln  the  education  program  otTered  by  the  school  district  was  within  the  an- 
thority  of  sections  (JOl  and  (iO-  the  guideli;ie  used  the  term  'program'  in  its- 
nroadesi  souse. 

SrJ^^^T  }^'}^^'^^'!'''  V'  -'^"^^  tinirerstaiid  the  English  language  excludes 

minonal  origin  minoritj  group  ( hildrcn  from  enfective  imrticipatiou  in  the  educa- 
tional pn;g  ram  offered  by  a  s(bool  district,  t^ie  di.strict  must  take  afiirmative 
l^teps  to  rectify  the  language  de  ficiency  in  oider  to  open  its  iiLstructional  pn.gram 
to  the.s'o  students. 

T**^\n."r"J:l1^^  important  ca.^^e  in  e>tablisliing  ih^  dcnnition  of  "program  * 
mider  J  itle  \  I  has  been,  lioanf  of  PnhUc  Instruvtiuu  of  Tai/hr  (  otinlv,  Floruin  r. 
//«c/r  .114  V,  2d  imjO  (nth  Cir.  1000).  Under  the  decision,  the  oth  Circuit  has 
held  that  d)-'cnminatloii  ..hould  be  judged  on  an  individual  program  oriented 
basj5,  however.  th(>  Oiurt  ^pecitkalL\  stated  that  su*'Ii  a  requir^Muent  does-  not 
lleld"  ^  program  inu^t  be  considered  In  I>j/Ifrtion.  Specifically  the  Court 

"To  s^ay  that  a  program  in  a  >cliool  is  free  fr</m  diMTlmination  beenuM*  everv- 
one  n  the  ;<c;liool  i.s  at  liberty  to  partake  of  it<  benefits  mav  or  mav  not  be'a 
tenable  poMtiou.  (  learly  the  radal  cou»po^iition/of  its  facult\  nmv  have  an  efiect 
upon  tlie  particular  prugram  in  (jucstion.  ButAhis  may  not' alwavs  he  the  ca^e 
In  deference  to  that  iK>s.siblUty,  the  a<liuliu<trative  ageiicv  seeking  to  cut  otT 
--t^-deral  finuN  must  make  findings  of  fact  indicating  either  that  a  particular 
program  i^  itself  administered  in  a  di<urimiiiator.\  manner,  or  is  so  aOVcted  hv 
*  sonmiiut/(M-y  practices  elsewhere  in  the  school  system  that  it  therebv  becomes 
dl<criininat\r.<  ...  ' 

••ff  funds  provided  by  llie  grant  are  administered  in  a  diserimiiiatorv  manner 
or  If  fhey  support  a  program  uhich  is  Infected  b.\  a  di>rrimiimtorv  environment' 
the  ferininatioti  of  smh  funds  is  proiier.  But  there  will  al>o  be  case<  from'  time 
to  f  line  where  a  partiudar  program  \\ithln  a  seluml  Mu  short,  within  a  j)Olitu"il 
eufity.  or  part  thereof)  is  iffCitively  insulated  from  otherwise  unlawful  activi- 
f  le<  rcmtrre-'^-  did  not  Intend  thai  such  a  program  suffer  Uyv  the  sins  of  others 
in  this'  way  the  Act  i<  shielded  from  a  vindictive  appli^'ation.'* 
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litif  iX.      lit  tlK-  *.nt'  itf  Tail-  \  I,  iU'arl,\  ^;»\t\s  the  Department  ol|HeaUh, 

to  iii'uiiibitiu;;  (h.^c'iiiuiiiaUoii  b.i-^vd  »>u  M-\  iii  aii  a>irt'rU^  oi*  llit'  Mhui*l  jin'^rraui  aad 
to  i-iit  oft*  ftiiui^  w^H't'c  a  piojuti^tii  tH'iii^  aUtiiiiU>t('i'i <1  hi  a  AU^Mihiia.ktoi.x 
ijiaiiiu-r  or  wIhti-  h     alTi'tini  i»\  ilJ>ciuuiiiaUoii  el.sfwJn  u'  la  Uu  -^lioi^I  jiiiiutuat 

11.  ci)\Ka.\ahi  nt  .miu.rirs 

* 

TiiCfttn  outl  anjor  ohjeitioii  to  thf  pruimstil  rt'galataat.>  coia  cm^  tlit*  a,*i'Ia  alioa 
of  TitU*  IK  to  athlftk-s,  .  ' 

Tia/M*  inaiataiatn;;  tla.n  jiu^itioii  argue  that  U>  tlio-  hvoin-  uf  Tiik*  IX  is 
narrow  ami  (tWiatMl  oul.^  to  Imh*  tliu^e  i-ihuatioji  i>io^raai-»  tlail  Uiu'it 
fi-tliTal  tiaani'ial  a^bi^taa^  t^  aial  t  J)  >>iaoe  athlet^>  Ji>  ia>t  aa  I'duv^atiui*,,!  jjiu^raai 
la  diriTt.  rtM-fija  of  fi-th-ral  aal.  Titjp  IX  taiaait  aial  ,>hoalil  i.ot  Awly 

TlUh  olOt'ft*^"  ti'^*  ^'"^  t'lagi*  of  niMjiraiiUs  w  iiUh  nn  t  i\  t*  italhn  t  iieavfit  ^  frojo 
fiMi*ral  >upiHa't— '*u» ii  at.-s  athli'ta> — i>  »lireitb  al  o*l*K>  WktU  tlit  t^»^^^rv^^IoaaI 
lati'iit  to  prtAiUc  io\»*ta^t-'  f^r  tl^\  .suth  1^ih'>  of  th'ar  iUm  liiauuttlua.  Kor 
cxuaiplis  althoUjyili  ft-di-ral  imnw}  {hn's  aot  lU'o  (lirt\U.\  t5  tlu  ttiall  lao^iAai. 
fi-<U»ral  aal  to  n}i\  of  the  .N^^hool  .^N.-^tt-ai'-s  prograia^  frt'o  utJai  iiiuai',\  foj  a.NV 
hi  athletics. 

\\ithiait  ffderai  ai»l  a  jsiliool  woaUl  ha\e  to  ri'thai-  iiro^jraa'i  otYf»'ia^.>  i>v  u>it 
Hn  rrxourns  na*ri-  i^diiV^'atb .  Titk*  IX  rt'ft'i.^  to  finUral  liuaaaal  a.->i-taia'f. 
U  fi'«h'ral  aal  lH-urai.>  a  »lpNrriaiiaator\  jin^jfram  h\  fun  iii^  fu ail's  tut  tl.at  ia*o- 
;;ra"ta.  the  aal  a.^^jst^  it.  ThtvCoai  t  hi  /  im  h  niuateil  pio^iraia"  nn  ith  .^raiit  .Ntatuti*, 
tatt  It  (lid  aot  tort-iioM'  ualathaj:  within  a  proKiaia  ail  the  aitUiti^-  In  aititiMl 
h>  Ua-  graat  .statatt-  thnai^'ii  the  fiet-iag  of  faatU,"  Thi.->  po>itiua  wa^  further 
eiueulatnl  ia  a  ret-.eat  Tljchh  f^uv  Rti^cir  artkie  {'l\\cas  JUtit  lUntf  \,  5:>,  . 
lH-ci»inber.  107-1).  Accordia;;  to  .Iana»s  C  T<»^hl : 

•*8oine  Title  VI  eas^^s  suiii>ort  thi.s  hitfrpretath>u  h\  analoijy.  Mcdlnttin  \, 
t  nnnaHif  held  that  granting  U\\  t-xeaipt  statas  pri\ate  frateuuil  urdrr>  and 
allowing  tax  deductions  for  eontrihutioii.s  to  theia  wa>  .suni<.ient  to  hiia^c  IhoM* 
::i-«aips  within  the  eiabraee  of  Title  VI.  In  (tmn  n.  KnuUily  the  Court  aotitl 
that  a  tax  exemption  fi»r  .segregated  i»ri\ate  >tlioi»Is  niight  hv  k  on.'^idi  rrd  lluaiicial 
sapiHirt  tt*  the  extent  that  U  \\a.s  in.straniental  in  r(lra.>iiig  uionij  for  diNiihnlaa- 
tor\  programs.  Thu.se  two  eji,M'.s  therefore  .»>uggf.st  that  diM  riiainatiiai  ,Nh»uiId 
ai*t  he  ttderateil  ia  projcrani.s  hfaefitiag  indirectly  lo  fa\orahIt  tax  livatiaent 
fioni  feileral  naaatnii  a*Mi>taaoe.  Othet  uim-m  ha\e  aI.>o  .spoktii  of  tainted  pru 
a;rains.  In  fimh  the  Court  waraed  tiait  e\ea  if  a  i>rograni  ii?  ni>t  it.-i-lf  diMiua- 
mating,  it  eaa  stdl  be  .so  atXeeti'd  h\  diM'rin»nator\  piaitiies  el>euhere  ia  th« 
NehiMd  .system  that  it  therein  l>iH'oaa*.s  di*eriaii»nitor\ /  If  otheri\I>e  iati  ie.sted, 
j:irl,s  are  disetairag  'd  froni  .sei/.iiig  an  opportunity^  oinn  to  theui.  the\  haNe  hem 
denied  the  benehtb  of  a  program  that  i.s  not  duscnaniiatoi.\  it^.face.  SInahuIr. 
a  sex-segregated  eourse  struotare  might  taint  an  o8ttn>ihly  noiali.M ruuiaatoix 
•  prograai  hy  failing  to  prepare  an  interested  girl  fta-  the  activity,  thai  in  effn  t 
•ihe  is  ex'eluded  from  part ieipat ion  in  the  program." 

ud<ilv.  no  one  makiag  the  argument  that  athk-ties  slaaild  not  he  *s<Mnd  h\ 
Iitle  IX  does  so  on  ilie  preuil.>e  tl»at  tla-re  is  not  diM  riininat  itai.  No  oac  denies 
that  tliepe  is  somethini:  funilauu-atally  wrong  witlt  a  t'oUege  tir  uni\u'  U,n  that 
relegate.'^  its  female  atbletli's  to  .st-rond-rate  facilitiis  or  M^condiate  e<iuipnant 
or  5«cH*ond-rate  sehedulo^  srdely  iKranxe  they  are  feniah*. 

"1  here  is  aot h tag  under  the  pruiH»sed  regulation.s  wku  li  re^i aires  equal  a^gn  gak' 
exiH'nditureM  on  the  part  of  colleges  and  aai^ersilil^s  for  theii  luaie  atjihlu' 
prograni^  and  for  the  women.  What  is  required  is  eqnality  at  ojipoitunU>.  T 
t>e!ie\e  thiv  is  ;;naraiiteed  not  (»nl\  undiT  Title  IX*  hut  iUuki  the  lirk  Aae  iakneat 
^        to  tlie  Constitution  as  well. 

A  reeent  Ccairt  decision  illastrates  this  gna'aatee*  la  HnmUu  \.  LitU  p(fnlt  nt 
Sebtml  /)Mfnr/  V/Z  i^V2  R  Supp.  1221.  1972)  the  CiaiH  held  that  a.MlnMd 
<li^trirt  eoidtl  aot  foreei«*se  a  feauih-s  light  to  partiiipate  oii  an  athletic  ttaia 
solely  on  the  ha>is  t>f  sex:  and  se\  alone,  K\en  tlaaigh  aot  ha»sing  tla^  t.ist  lindir 
ritl«  IX.  the  Court  of  Atiueuls  elletl-  the  statute  on  an  ilhisfrafiiui  <d'  the  vuu 
gre^tsiiuial  poliey  again>*t  discniaination  ha>ed  oa  stcreotj peil  iliaiat  lcri/.atlon^ 
»»f  the  sexes\'*  The  Court  noted  Congre.sss  recognititiii  i>f  (he  iaiportanic  of  all 
aspects  of  edaeation  for  women,  it  equated  disi  liiiikiation  in  high  m  kool  athk  tit  - 
with  discrlmiaathm  in  edueatuoii.  and  referied  ki  the  deelsit>a  direct I>  to  th* 
Intent  of  Title  IX.  I  can  vnlistantiate  that  it  t\as  the  intent  of  Ccmacrcis. 

/ 
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Tlie  Title  IX  rcijnluUonii  are  iiideHl  iiut  perftct.  but  tUcy  are  far-reaching  in 
iiiaij)^  respects,  coveriiiK  iuliiilHsioiij*  poUeieh,  eourhe  offerings,  .sdiolarslilp  aiiL 
ronnspliuif  feervic(.%  and  atbletic  upiiurttinitj.  Ai>  in  all  other  formy  of  statuturv 
t,   'l'^*?^'^  tni<^  itnp«Ht  will  be  rteiKjnaOnt  upon  their  vigorotnj  enforcement. 

AMiIle  the  imixict  of  tlic  Title  IX.reguIationii  may  be  far-reacblnff  if  proi>erly 
enforc-ecl,  they  are  not  a  panacea.  They  are  a  first  step  in  the  efeort  to  provide 
ror  the  \vom<:'n  -f  Aineritu  >uuu'thinic  that  i^  rightfully  tlieirs^ui  equal  chance 
to  attend  the  school  of  their  choice,  to  develop  the  skills  the\  want,  and  to  appiv 
those  Sfkillf;  with  i^now ledice  they  will  have  a  nCir  chance  to  secure  Jobs  Jf 
thci  r  choice  with  eatial  pay  for  equal  worlc. 

Senator  Batji.  Mi-.  Cliainnau,  as  tlic  Senate  sppiisor  of  title  Ilk, 
1  want  to  takp  thjs  opi^oititiiit^  to  tliank  yon  ajid  Cuiigreiibiuan  O'Jfara 
aiKl  others  for  allowing?  me  to  tebtif>  before  ^v\iv  coiiiinittce  on  title 
IX,  whick  just  coiiiciileiitally  tlie  tliird  nnui\ci>arv  of  the  eiiact- 
ment  of  this  Jaiulmark  legislation. 

While  it  is  in(lee<I  unfortunate,  Ui\  Chaii'man,  that  it  has  taken 
3  lonir  years  for  the  Dcijartinent  of  Health,  Jultiuition,  and  "Welfare 
to  promulgate  regulations  to  enforce  tFtlo  IX,  it  iy  ni^  sinccic  liopo 
that  the  Congress  not  add  fnrtliei-  to  this  deLn  hy  dibapprovin<^  tlie 
reguhitions  and  returning  them  to  the  Department  of  HEW'iis  is 
our  statutory  option  during  this  -lo-dav  period. 

When  I  first  ofl'ered  title  on  the.'fioor  of  the  F.S.  Senate,  dis- 
rnniination  against  Mcmuju  in  all  le\ek  of  eduiation— eleinentarv 
thrnugh  graduate-  was  lanipant.  This  pernii'iotis  disorimiiiKf-ion  took 
inanv  forms  quota  li  \ils  in  adniit>>ioiii.,  iiie<|uitahle  M  h()Kii*ship  aid, 
dt-f  riminatoi y  conise  oflVring,^,  .uid  hia^ed  rouuseling  to  name  but 
ii  IVu.  In  oi'der  to  rertifv  tho^'e  dnuh  disci  iniinator\  conditions,  the 
(^)ngi'ess  wisely  passed  title  IX  of 'the  education 'aniendn^ents  on 
June  2:^,  19T2.  v 

And  I  might  say  that  a*  one  of  Indiana \s  two  Senators  I  am  ex- 
trrmely  proud  of  the  role  that  oui  Thitd  Di^ttlct  Congressman  plaved 
in  that  bilL  i  . 

Cn fortunately,  in  the  3  ^ears  since  the  Congress  eupeted  title  IX. 
the  situation  for  wona  n  in  cdiuatlon  has  improved  only  mininiallv. 
Current  statistics  on  adnntvsions  to  profej>sional  sdiuols  IshoAv  that  in 
W'J  only  V2  percent  of  all  students  admitted  to  law  ^ichuol  and  oidv 
KLS  ])ereent  admitted  to  medical  school  were  Avomen.  '  ' 

I  might  add.  Mr.  ChaU'nian,  for  tho^e  A\ho  \\o\i\d  i»oint  out  that 
fewer  women  than  men  applied  to  law  and  medical  s<hooisv that  it  is 
a  pcrsi«^tent  J>nttern  of  di.scriniihation  fiom  the  time  a  youngster 
inters  mu^sery  school  that  results  in  men  reaTizing  a  higher  level 
of  edueation,  on  the  average,  than  ^vomen. 

S<  hools,  ;^^r.  Chairman,  lontinue  to  be  the  primary  \ chicles  in  our 
society  for  socialisation  and  caieer  mot  Ia  at  ion.  T  don't  need  to  tell 
you  or  the  other  memhens  of  the  coinmittee  of  the  importance  of  our 
educational  in?^titntion.s.  To  the  extent  that  the  school  ftystem  treats 
women  a^^vcond  cla--.  liti/cns,  infeiioi  to  their  iiiale  classmatcN  and 
less  worthy  of  oxpcnditiirc»  of  cdurational  re.sourci-.s.  women  will  con- 
tinue to  occnpy  the  lower  economic  strata  of  the  society. 

^While  hoinemaking  amy  .still  be  the  main  occupation  of  Ameiican 
women,  it  is  no  longer  the  only  oicnpatioii  or  sonice  of  idencitv  for 
most  of  tliem.  A  majoiit\  of  \oung  women  today  A\ill  work— and  .vill 
wor  k  in  economically  disads^antaged  jobs. 

If  lias  been  estimated  that'over  lialf  of  toda\  ^  high  m  liool  girls  will 
work  full  time  for  n[)  to  no  real's,  and  DO  percent  of  those  high  hchool 


18^' 


«Miis  will  bo  Hiiif]n\cil  lot  otlui-si^^uilbunt  iH  ii'j.ls  of  tiiiic.  Muny  of 
Thi'?i»  ypiini:  woxwn  wiW  Ih»  tho  ^rinian  hmulwinnois  for  tUoir 

StntKsticsroIoaM'il  bv  the  Di'partiiu'iit  of  Labor  uidirati'  (hat  40  ihm- 
(vut  of  the  l.s  million  raiiiilii'.s  with  ill^olIH'^  hrlow  the  pj>y;^tv  levcL 
were  headed  bv  A\onieii.  In  the  job  nuwli^t  (heM*  wonum  will  be  laein^ 
an  earnin*^  ^-^ai)  between  MiiiilarU  employed  iiu'ii  ot  more  than  b> 
])ereent.  Fnle'i^s  inaj(H  ebaii^e.-.aie  made  in  the  i  dmational  oprnms  and 
opportnnities  for  woniiMi.  a  \aj^t  majority  oi  the.<e  women  will  hnd 
themH>lve.^doomi'd  to  limiteil.  low  pa\  ii^tr,  and  marj/iiial  em])lrtyni('nt. 

Mr.  (Mniirinaii.  I  iniglit  jiust  imlicate  a.s  an  aMde  for  those  of  n^  who 
are  eoneerned  about  tlu- 1  hddrni  of  thi>  rofint  i  \ .  we  oii«rhl  to  look  lonj^ 
and  hard  at  that  4o.p^'>'^^*Ji^  ^1*^'       nulhoii  famjlies  with 

incomes  below  the  po\ert^  li'\el  headed  hy  women.  This  means  (hat 
when  women  eaii't  «cet  di-reiit  .Nihiries  it  i.s  not  just  they  as  adults  who 
happen  to  he  women  that  are  hulfering.  it  i> aNo  the  children  lor  wliom 
tliev  have  the  sole  responsihility  whosnlVer. 

the  title  IX  ivt£ulations  ivU-abed  .b\  the  Department  ol  Jlealtn, 
Educalion.  and  Widfare  will  not  pro\ide*a  ebangc  in  the  dismal  i)iC| 
ture  of  e(hieatioiial  opportunitie.s  for  womiii  o\cini«i:ht  but  the>'  will 
mark  an  important  lir.^t  step. 

Vs  the  Senate  sp(,nM)r  of  title  TX,  T  had  hoped  the  regnla  ions  might 
•be  more  (kMnanding.wf  *^Hr  etbicational  institutions  in  order  that^wc* 
.ncJiieve  the  qualits  in  edueatiou  inaii(hited  by  the  (  oiigres^.  1  or- 
tions  of  t!iie  regidatioiis  that  were  ])ailieidarly  disappointing  to  me 
included  the  iJepartmeiitV  nu>dineation  of  the  eontaet  sports  ly- 
(|nirenient  whieb  ^biflb  the  buiileii  of  proof  for/vsubstantial  jnteivst 
onto  the  shoiddei^  of  tho^e  \onng  women  who  would  like  the  op- 
•portunitv  to  plav  ba>ketball,  hocke\ .  or  any  other  contact  sport 

^Vlule^the  reguhitioiis,  are  di>appuinting  in  MJine  respects,  on  hal- 
ame  thexegulation^  do  make  significant  htiidv>  in  mandating  criuality 
for  women.  The  heart  of  tbeM- .guidelines  is  the  prohibition  against 
the  thwarting  of  ecpial  opportunities  for  female  students  and  teachers 
ataiivedueationaHeveL  ^  ,      ,     iw  v# 

The  title  TX  gimlebneN  the  ("ongie>>  mamlated,  call  lor  e(iualit> 
ui  adniission.s.  Tmaneial  aid.  euui>e  tdlVi  ing^.  t  areer  coiin-elini!:.  and 
ill  the  case  of  teacher^  and  otliei  educational  pei^oimel,  eiliployment, 
pay.  and  ijronroliou^.  We  Inne  waited  :\  full  \ears  already  for  im- 
plementing^ regnlatlon^.  'J  hei;efoi  e,  I  am  niging  the  (  oligre-s  to  adopt 
( he  regulatio]is  without  anv  further  delay.  1,1  1 

Negativewaetionsto  the  title  IX  regiilationh  including  tho^«-  who 
would  urge  a  eungres.>ioiml  resolution  of  di>appro\al  appear  to  me 
to  be  bawMl  on  a  .set  of  as.suniptions  alid  in^th.-.  about  the  regulatio.n^ 
which  have  no  basis  in  reality.  ,      1    i-  1 

Mr.  Chairman.  I  don't  inipugn  the  motives  of  those  involved  lU  (lieM» 
ellorts  to/thwart  the  tl^ru^t  of  title  JX.  but  J  must  say  they  read' 
ditlereiit  roiigresMonal  liecoid.s  and  a  dilleiviit  i  ongi  e.sMoiial  imindate 
than  the  Senator  from  Indiana.  .... 

I^^t  us  look  at  tlw»  points  uhicb  1  thi|ik  aie  most  signitKnnt. 

Kii^t.Oie  tlefinition  of  program.      •        ,  ^ 

Ohe  objection  to  tli(»  title  l^X  regulations  (jue^t ions  the  scope  ()f 
the  ^tatutorv  lutent  of  tbe  C()iigre>vs  in  -imNsing  title  IX.  This  objection 
centers  on  the  interpretatitni  of  tbe  enforcement  of  title  IX  wMtli  re 
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io  tho  tcnninntion  of  fmuls  to  "an  ediu-ation  niognun  or  activity  " 

title  iAw  ith  n-^ppct  to  an  entire  educatioaa  bro-naiiror  iictivitv  of  nn 
...  t.  ntion     d..t.n.:t.fron,  tho  more  narro.l  and  according  t^  tLfo 

n.tl^;.'  f "^-I'^^if'""'  «s  «  particular  Fcdmil  grant 
piogiiun  round  to  be  ni  specific  noncompliance  witli  title  IX 

II  ...an,tanin.-  that  the  proper  congressional  intent  was  tile  nar- 

■     t\Z  tu  ""T  "/.J-:rai'"'  *     ^'"^''-s  the  assumption 

f  at  the  scope  of  tit  e  IX  and  its  enfoicomont  le.mirenients  arc  dis- 
t...c  from  tfiose  of  tide  VI  of  thc>  Civil  Eights  Act  of  19G4,  ^vhich  as 
^-ou  know  prohibits  discrimination  on  thcJ^asi.  of  race,  color,  re  i^^n! 
oi- l  atioiKiLorigm  in  all  federallv  assisted  .programs.  . 

•     /,.  ' nsMunpdon,  Mr.  Chairman,  in  nn  judirment.  is  totally  inacen- 

'  10-1"    'f'"^     "'•\^*;'^^^"'i'''t      t'.e  floor  of  the  Senate  on 

.\  igu«t  9.  10,1,  and  again  on  February  -JH.  n)7-2.  and  I  hesitate  to  use 
L  V.    Tf-^    -V  s"l>P"it.  but  ue  all  are  familiar  with 

Uo^^  legislative  in  eiit  is  forimihited  and  certainlv  how  the  judiciarv 
looliN  at  It.  >o  I  think  !t  is  fair  to  say  my  word's  in  siipijoit  of  this 
niader  .hinng  the  de!,ate  on  the  floor  of  the  fienate  are  pertinent  to 
coiLsioeratioi.  here.  T  would' just  quote briefh  from  orte  of  tho.-e  statc- 
,     .iie.jts  on  (he  :>^!th  of  February. 

fVurnd  to  my  niiiPiKliiit.nt  arc  .scclioiis  1001  to  lOOo.  «-liicIi  «-oul(l  nroliil)it 

/        '  "•-"">  i'>"  "Unlnf  he  I«.m.|i(  iarics  of  fo<l..h.Il.v  i..sM>tt..l  progn,      i.nd  actl 'l- 

i/rol.  iJh?:;"''  r  "^'•'"l"""'  nights  Act.  but  iu.fortr.nate  V  ),o 

M.|„h  Hon  (h.ps-  not  ai.i,l.v  t  scrin.inatioi.  on  tho  basi.«  of  sex.  In  order  to 

.iT'.  T, »""^"|''""'t  J'etK  forth  inohii.ition  tiU  ei.rorccu.e.U  pro- 
visi,.|is  wiiicli  geiicmlly  i)anillel  the  provi.sions  of  title  yi.  ■  n" 

Fn  addition,  the  settiiiir  up  of  an  identical  adininistrati\e  structure 
iiiul  the  use  ot  virtually  identical  statutory  language  .snbstflntiates' 
t-he  intent  of  the  Congress  that  the  interpretation  of  title  TX  was  to 
provide  the  same  coverage  as  ha.<-  been  provided  under  title  VT 

.Since  (  le  Congio.s  intended  the  .same  .statutorv  .scone  for  title  IX 
as  for  tit  e  \  \.  we  can  understand  this  concept  of  program  and  ac- 
tivity by  looking  to  the  Court's  interpjietation  of  the  term  "pro"-ram'' 
ii.K  er  \  ai  ioiis  de.  ifiioiis  relating  to  the  proper  .scope  of  HEW  authority 
under  title  \  f.  • 

Xow,  'Mr.  Chairman.  T  have  gone  in  some  length  here  to  point  out 
lliree  case>.  (he  /losy\  r  r./rlnh  and  Tmu  v.  y.rhoh  and  Tmilo'r  Oounti/.  ' 
will,  hi  recoinmended  for  \oiir  coi.si.lcation.  T  will  not  go  into  all  of 
(hem  Perhaps  instead  of  repeating  all  of  mv  testiinouv  on  these  cases 
coMir  ask  that  it  be  put  in  the  record  and  lhen  take  a  small  e.xcerpt 
.  i  l  om  t  be/  .vtlor  Coinifij  case  to  .show  what  the  thrust  of  title  IX  is  in 
relations  (o  (itle  YT. 

Specjii.-silly  tbe  court  held : 

•     T<.  vny  that  1  program  In  a  school  is  free  from  discriniination  I.cpau.'-e  everv- 
<.m.  Ill  til..  M  li,H,i  u  at  lihprij  to  ;.artakc  of  it.x  hpiipfits  niav  or  niav  not  be  a  tpii- 
-     .  |i      iK.Mtlon  rieafl.v  the  rncial  (oniposition  of  it.s  facult.v  n.a.v  iiavo  nn  effect 
.ip..n  rl...  partl.iilnr  prosnun  in  ,ji„..sti.,n.  But  tlii.s  nia.v  not  ahvavs  bo  the  ca-^e, 
|n  di  f.  remp  t<>  (bat  pos.^lbilit.v.  the  administrative  aspiujv  .scckinc  to  <!iit  off 

•       inl  '.'.'"i"  .r'!';         !";■"'''  T'Kf  i"'ll'"tlnf;  either  that  n  particular  pro- 

Kiau  I--  it-rir  ndniinl.«;|pr(  d  In  a  dNi-riininat.ir.v  manner,  or  Is  xo  affpptcd/bv  dis- 
crimlnatorr  'IT'j^''  «'l-«'"  hpip  in  the  .s.-hool  s,.«.t..m  tintt  it  tliereb.v  becon.cs  .lis- 
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XoWj^XIr.  CliaiinmnT  T  tlilnk  It  U^a^s  to  >ee  l)o\v  IhaC  ^voukl  also  Ic 
niiijlieil  ill  tiio  lieldtTf  l1L-»  i  inunat ion  uii  the.  baM^  of  aiurcertaiiily 
tLoX'ourt  in  tliObcotliiir  ciLsa^-i  cinfoicctLlliu  Taj  lor  liolding. 

Title  IX,  as  in  the  cn^v  of  titju  YJ.  dearly  lifhcis  the  Departn\pnt  of 
IJi'alth,  Educatiuii,  ami  Welfare  tlio  rtj>ijuii»ibillty  tu  enforce  Its  rcgu 
latioii.^  with  rcgaiil  to  [nohifjitlnir  dl.-^ctinilnatluii  ba^ed  on  sex  in  all 
a.'>ijei  t.>  of  the  ,M  hool  pio^riani  anil  to  i  lit  off  fuiiJ^  wher  a  program  is 
being  a^Jlnini^teU'il.^n  a  ilisL  iiiirmatoi  \  luahiii  r  uv  \\lK'ie  it  if  .soall'octLHl 
In  ilWrlniinatlun  elfte\\ju'iL'  in  thu  achi^ol  program  that  it  becomes 
dhscnminatory.  ^  ,       ,  . 

I  dilnk  tlic  rooonl  i.^  tlear  not  onlv  from  vougr(•^^ional  intent  but 
fioniilie  way  thecouit  haft  iulcipieted  pa^t  aim  ilai  cUorti?  to  ferret  out 
-iliHTimination. 

Now,  the  .*-ei*ond  point  T  wmdd  like  to  bilng  to  the  Lommittces  at- 
tentioii  the  one  whlih  I  ^uppobe  ii?  ean^in*j:  the  greatest  furor  and 
the  gieate>t  iuiKeiii  in  the  lieai'tr>and  mlndftuf  a  lot  of  people;  namely, 
the  emi'rage  of  athletic.^  under  title  IX.  Tlii^Mft  certainly  one  ^vl^Kh  ^ve 
ha \e. lead  aliont  un  uui  ^^poitb  page^i  and  front  pagej>  and  ha\e  le^eived 
a  lut  of  I  lairr^ijijiiileme  from  ver\  concerned  athletic  di^ector^  and 
veoaehr>  w  ho,  I  U'lIcA  i',  ha\  e  tended  to  o\  erri^ai  t  a  little  bit. 

■J'hohr  maintaining  this  ]H>Mt ion  argue  that  (1)  the  Mope  of  title 
JX  i,-^  naiiow  ami  ilefined  onlv  to  imlnde  thobc  education  jnograms 
that  reeei\ed, ilirect  Fedeial  financial  abbibtanee,  and  (2)  »-ince  ath- 
hth--  Ls  not  an  eduuitional  program  in  diiect  ivceipt  of  Federal  aid. 
title  I X eamjo^-TTKL^liO^    not  apply. 

Thi,'>  ohieetlon  to TneNHn  crage  of  progiams  w  hich  reeei  .  e  ilulireet 
beiiefitft  tVouHu'di'ral  bUpVort— such  ab  athletivs—  is  directly  at  odds 
witli  the  eungiXbioual  intent  iu  pnnhle  eo\erage  fcjv  exffctly  such 
t\peb  id'  elear  iMbt i imlnatii»n.  For  examphs  although  I'ederal  money 
lioe.s  nut  go  diieitl:^  (o  the  f»Jotball  pnjgrani.  Federal  iiid  to  any  of 
the  .-^^Jioolpu^enrft  progia.ntb  fiee.s  othei  mono)  for  Ubc  in  atldetifs. 
Without  Keileial  aiil  a  mIiooI  wcjuld  have  tu  reduce  program  offer 
'  ingj>  f*r  Ubc  its  reboureeb  mjnv  efiicii  ntl\ .  Title  IX  refers  to  Federal 
ihiaiti  ial  ab>lMame.  Tf  Fedeial  aid  UMiefils  a  ilibLriniinatoiy  l>i'ogiam 
bv  fn  eing  fnnilb  foi  that  prograiu,  the  aid  a>biyts  it,  and  I  think  that 
is  rather  i-lear.  [  .     ■  i 

'I  he  i-ourt  in  FJ/ah  ecpuited  pnjgnim  with  grant  statute,  but  if  did 
not  f^iierhibc  iiii  lmhng  uitliln  a  prop  am  all  the  actiutie.s  ''benefited 
U\  the:;rant  bhitute  thnaiirh  the  fn  eing  of  fumb.'' That  last  bentcnce 
ib  a  ilim  t  tpiote  fnan  t.he/VmZ  labe  anil  eertainly  subbtantiates  my 
I'eelingX  .   .  , 

In  tlu\Dcu'mber  1074  ibbue  of  the  Texas  Law  Re\  Iew*,^\here  ^Ir. 
Jami'b  ri>ihl  w  rote,  and  1  w  ill  jiibt  leatl  om-  .-euteiiLe  to  bliow  the  thrust 
of  the  arAti^ient  in  the  law  review. 

Ill  (ffffn  \.  htniufiif  the  lourt  uutHl  that  a  tax  oM^inpthai  tn-  sopreKntoil 
privaie  M  hou\s  aU«ht  hv  loiiMih'fiMl  liiiaiu  ial  MtM^'ft  in  the  exteiit  that  it  wa^ 
uivrunietitnl  i/^reh-asia;;  iraaiey  for  (Hm  rinuuali'i.\  pro^ruins. 

So  T  think  tl)e  record  is  rat  her  clear. 

Ofhlh .  ^Ir.  Chnuman.  let  me  sa\  T  have  heard  of  no  one  making 
^the  argument  t^iat  ^itlili'lii  s  blnnild  not  In-  eovered  bv  title  IX  M-ho 
'    does  bo  on  the  preiidbe  that  there  i.s  no  diseriniination.  Xo  one  js 
bMiTire^'iniT  thit  flaJie  1.-  not  di,^i  riniin«di(jiu  hetaube,  unfortunately, 
the.re  i?.  ^ 
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Xo  one  flcuies  that  ilivtv  ir  MWiiWhihi;  fuiMlauuMitall v  \)r()n<^  u 
rn\Wiri>  or  uni\erM(  v  that  n  ll  ira^r^  K.s  frinah*  atlilet 
tarihiics  or  seeoiul-nitc  iiiuipineiit  or  bin  oiul-rutc  ix  liCilulcs  .sololv 
lj>0(Minso  tliey  ai  e  feinalo. 

There  i^f  notliin^r  under  the  i)roi>u^eil  n*iruhitlons  wlilch  reciuires 
oqnal  air^rre^rate  o\i>('n^ine>  on  Mu*  i)arl  of  col^•ire^  and  iiiihensities 
for  their  inaK*  athh  fir  |>ro«riaiiis  aiulCor  the  women.  IVliat  is  reijninMl 
IS  otiimlity  of  oi>porfiiiiity.  I  helicM'  this  Is  {ruarunteed  not  onlv  mnler 
title  TX,  l>nt  muicr  tlie  lUU  aineiuUnent  to  tlic  Conhtitntlon,  as  welh 
A  recent  voxuf  derision  ilhiM  rales  this  «rnaranlee.  Tn  Bremh,,,  v. 
Imhptnddil  School  DhfrUt  T^J  the  eonri  lield  that  a  srhool  cUslriet 
could  not  foreclose  a  fiinale's  li^^ht  to  imHirii>ate  on  an  alhletic  team 
solely  on  Ihe  basih  of  sex  and  >e\  alone,  Vavix  lhon<rli  not  has!n«r  (he 
niso  nnder  tit  le  TX,  I  he  i  uurl  of  appeals  riled  I  he  statute  on  an  ilhisl  ra- 
tion of  llie  coii^rressional  i)oliiv  a^rainst  *MiM  liniination  hased  on 
stereoty])ed  characterizations  of  tlie  se.xus/ The  conrt  noted  Con- 
irress  recoo:nilion  of  llie  impoitance  of  all  as]>eets  of  education  for 
women,  it  eonatetl  diM  iiniinalion  in  liiirh  school  athlelics  v.ith  dis- 
crnninalion  in  education,  aiid  refcired  iji  thr  decision  direcdv  to  ihe 
inlentof  litleTX. 

^fr.  duiirinan.  let  nie  sa\  T  can  substantiate  lliat,  in  mv  jud<rni(Mit. 
it  was  the  intent  of  C^onirres^.  " 
^  The  title  IX  i*e<rulalions  are  indeed  not  perfect,  hnt  tliev  are  far- 
'reachin^r  in  many  nspects.  co\eiin*r  admi>sion  policies,  course  oil'cr- 
miZy  -vhoIarMiip  aid,  coun.selinijr  .s'r\  ices,  and  atldetic  opportunitv. 
As  in  all  other  fornix  of  slalnton  re^rnlation,  their  true  impact  will  he 
dependent  u])on  I  heir  viirorous  en  forcenient. 

While  the  impact  0/  the  title  IX  repdation^  nia\  he  far-reae1iin^r  if 
properlv  enforced,  they  are  not  a  panacea  hut  1  think  the\  are  a  lirst 
^tep  in  tlie  elVort  lojjroude  for  the  women  (^f  America  M)na'thiu^  that 
is  riirhtfully  theii-s  an  ennal  rhauce  to  altend  the  schools  of^their 
choice,  to  develop  the  .skills  the\  wani.  and  to  apph  Ihose  .skills  with 
knowlediro  they  will  ha\e  a  fair  ihaiice  to  ^ecnre  \1>]>h  of  their  choice 
with  v6un  \  pay  forecMial  work. 

Afr.  BiMDJOfAs,  Thank  ;,on  very  niudi.  ,^enator  Ba.\h.  'for  oh\  iou^lv 
a  very  carefully  thonirht  out  staleuient  on  tln.s  inipoi  la'nt  is^ue. 

T  nn^rht  nudce  a  comment  wllh  lespect  to  one  o'f  the  ]>oinls  in  \our 
^^atement  which  he^rins,  T  think,  on  pairc  I,  in  whit  h  \ofi  Mieak  of  the 
view  of  Kome  critics  to  the  effeit  that  the  scoix*  of  lilh»  7X  and  its 
enforcement  pio\  isions  are  somehow  intended  to  he  di>tint't  from  the 
1 W  rivil  Ri*rkl-  A-cl,  and  T  would  only  >a\  in  >upport  of  the  ohserva- 
j ion  von  make  that  that  assmuptioir  on' the  ]>art  of  the  ciitic.s'is 
innc('nrate.        .  ^  .  ^       .  ' 

T  wouhj'CMdv  cite  the  mmult^s  front  the  lueeliiii^r  of  the  rommittee  on 
Kduralion  and  Lid >oi  of>ni  TTi> use  of  "Represent at  i  \  e!N  of  Sept  cud  *er  fil), 
1^71.  minules  which  ccner  the  t>roposal  hy  l^U^.  Green  of  Ore«ron  of  the 
t U  le  here  under  considenit  ion. 

And  if  one  looks  at  the  ]>aijres  of  those  minute^,  one  will  ,M»e  that  se\- 
eral  ])arairrai)hs  ha\e  heen  taken  in  tojo  from  the  Civil  Ji\^ht>  Act, 
fmui  tide  Vr  of  the  C\\\]  "RiHits  Act.  and  in  Xerox  form  included  in 
M\<.  frreen's  proposed  auieiidmuit.  iheieli\  lonfii miiiijr  that  imieed  it 
vas  the  intent  of  the  spouMU's  of  thi.s  st^itnle.  thai  i>  to  >a\,  the  intent 
of  (he.vponsors  of  tille  TX.'lo  provide,  and  toi|uole  \(>u.  Senator,  from 
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\otii\stuteiin;ut  on  [mUK^  ,V.  ' The  r,«iinu  cuu  lagc  a.->  had  bee  n  pirn  idi'd  for 
title  VT."  .  ^  •  . 

And  I  make  that  ohbi  nation  in  that  I  felt  It  u>efid  t(j  ponit  out  how 
ihr  IlouiiG  poj>Itiou  uu  thia  niattuf  wju**  on  all  fours  with  the  Senate 
J)o^irion  as  art iculatedlA'  you  in  the  other  body.  . 

^Si'nat(jrBA\ii.^Mr.(,fiaiiUiaji,  LthiuK  that  i.^iunvct  topohil  out  that 
nteltteion  in  the  nunnttvs.  and  1  am  Miiv  3  on  are  aUo  \ery  nuich  aware 
thai  when  the  JJepnt\  A>bii>tant  Sui  ietar\  for  IIi«rher  Edticatibn  testi 
lied  o\er  here  back  iii  11)70  ho  put  IlEW  Mjuarely  on  rei?ord  that  this 
would  be  tlie^ interpretation  then. 
^  Ml  .  BuADKMAi>.  If  I  could  tum  to  just  one  other  area  and  Ihen  yield 
to  otiter  niendjei"h  of  the  stiheonunhtee.  and  that  is  the  area  which  you 
iputr  appropriately  ub.>eiv'ud  ha.^  aruti^ud  nioie  ojiituiVei-by  than  some 
other  pro\ibion>,  and  that  ha&  to  do  with  the  pro\ isions  regardhi^^ 
athletife  progfanis. 

It  i&  niy  under>tandtng.  Senator,  that  draft  regulations  do  not 
lequire  eifual  e.\pendittuei>  on  men's  and  women's  .spoits  prograuhs, 
indeed  >ou  on  page  It)  of  \our  statement  say.  wdjere  you  declare. 
*  There  is'ni)thing  under  the  proposed  rcguration>  which  rejjiiires 
e»iual  aggregate  ekpeudittiies  on  the  part  .of  the  colleges  and  uniyer- 
Mtie>  for  their  male  atldet'lc  progranu>  and  for  the  w:omeii.  What 
is  requiix\d.  I  want  to  say.  is  the  equality  of  opportunity." 

I  uiidei*stand  that  the  legulations  du  not  require  mixed  teams  in 
contiict-  spwrts  (ir  in  .^poit.-  where  .selection  is  based  on  competitive 
>)vdh  nor  do  the\  require  .sponsor^hip  foi  women's  teams  in  every 
sport  for  which  tliere  is  a  men's  team. 

.  The  regulations  do,  howe\ei\  lean  \ery  hea\ily  on  adjudication 
Oh  a  case-by '►case  basl,^.  And  tlie  regulatioiV-  say  that  while  the  kinds* 
of  ret|uireinents  that  1  a.m  jiK^t  indicating  are  not  included,  such 
faet(ji>  a.^  comijarative  e.\i)enditures  ma\  be  taken  into  accouiit  in 
reaehing  an  o\eran  .judgment  on  whether  an  institution  is  in. 
c<)mplianee.  •    .         '  /.  1  1 

That  at  least  i>  ui\  miderstanding  of  the  meaning  01  these  regula- 
tion>.  and  I  would  be  giatefuK  Senator,  if  yoii  or  counsel  wish  to 
comment  on  tJiat  observat  ion. 

Senator  Bami.  Yes:  Mu  ChairmaiK  T  think  you  stated  it  very  welK 
Ande\en  thecompaiat.i\ee.\pen"ditnre.*^.T  woiddhketo  point  out.  need 
not  meet  ihe  te^t  of  a  >»U-  :if)  portion  of  the  expenditure,  but  that  the 
rt.in|)aiati\e  expeiiditme  would  be  lelated  to  the  amoiUit  of  interest 
shown  aiuomr  feihale  and  male  arhleles. 

[  think.  ..Afr.  diairinan.  thi>  isn't  the  jjanacea  guideline  to  eflect 
what  di^timrtii.^hed  (Otigicv: woman  ChislKjhu  and  the  rest,of  us  have 
lu'cn  liirhring  for,  lor  a  Iwiig  time.  efjuaK-right-  for  women.  When 
the  Kb* A  passes  it.  it.iMi't  golnjxio  be  a  panacea  for  everybody,  but  T 
titink  we  are  making  s(e|i>.  The  full  opportunity  for  M'onien  to  par- 
tiripate  as  athlete^  or  in  atlrletiv^  is  going  to  come  a  number  of  yeaiv 
from  now. when  a  MilHeient  tlijie  ha>  j)a>sed  for  Momcn  at  an  early 
in  !;rade  sehoob-  and  in  hi^^  M'hool>.  to  be  i>:i\en  the  opportunity 
to  test  thi'ir  skdls.  and  thu-  to  deu  lop  them  and  not  to  be  stereotyped 
as  unable  to  compet-e.    *  t     .    1    i  . 

I  must  saw  mv  fathi'C.  a^  \o(i  know;  wa.-^  in.)>hyMcal  education  lor 
ino-t  of  his  50  veai->  in  the  Vchool  sxstem.  TFe  iv  no  longer  M'ith  us, 
so  I  ha\en't  had  a  change  to  tr\  this  title  TX  on  him  for  si'/c,  T  doul 
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-know  honestly  how  lie  %Mn\\i\  h)ok  at  it.  hut  T  do  reineniber  when  T 
was  vorv  young  that  V  tliouicht  (hat  pli\^;(al  oiliieiition  wns  indis- 
pensable in  tninung  a  sound  body  to  carrv  around  the  mind.  He 
•4Mnphasixed  the  need  to  make  this  phNbielil  education  experience 
avaiLable  for  girl  and  \vonieiistudent.s.  ^  , 

T  think  that  is^whi^t  "we  are  lookinir  a(,  how  they  can  have  an  o])- 
porcnnity  to  participate,  I  don't  see  till  of  the^^e  big  concerns  whic^h  I 
jniflei-stand  are  very  legitimate  concerns  expressed,  well-intentioned., 
put  1  think  they  are  based  on  a  misconceptioit.  I  don't  see  this  wreck- 
nig  ot  the  major  univei^itie.s  football  program  at  alL  I  love  sports 
and  athletics  myself,  I  would  not?  want  to  see  that  happen. 

lint  I  don't  think  it  is  necessary  for  us  (o  presmne  that  h\  order 
to  give  the  women  students  in  an  institution  adeiiuate  participation 
m  piiysical  educatmu  this  i§  going  to  per  se  destroy  the  men  s  pro- 
gram. Why  can  t  we  have  good  programs  in  hot  h  ?  * 

Mr  BijADprAS.  So  just  to  walk  yoii  through  this  one  more  time, 
N^iiator.  and  this  will  be  my  last  (piestion,  von  a^rree  then,  I  take  it 
tiiat  It  IS  well  settled  that  .statutes such  as  the  one  under  consideration 
minire  a  dean  bill  ol  health  for  the  entire  educational  institution,  not 
just  ih^  part^of  the  institution  that  is  directh  receiving  assistance ?I 
.    *  "  Senator  Ba VII.  \es.  sir. 

Mr.  Bi:,m)o;as.  And  you  ^\()uld  agree  then  that  athletics  would  1  e 
iiiduded.  would  be  co\eivd  In  the  regulation.^  under  ccmsideratiou  ?  i 
Senator  Ba VI r.  Yes, .sir.  '  | 

}h\  Biai)i:.NL\s.  Would  vou  then,  in  light  of  w  hat  von  just  said,  wnw 
with  th(?  proposition  that  \\ere  the.se  regulation.^  to  be  implenieiUecL 
,  .  athletics  a^  an  organized  acti\ity  in  America V  institutions  of  educa*-  • 
tion  would  not  be  destroyed  bv  t  lu^se  reirulatioiis  i  \ 
Senator  Bavu.  T  certainU  think  not .  I  think  it  would  lend  di\  ersitv. 
broader  opportuiuties  to  more  stndv^nts.  Isn't  tliat  what  the  ediica- 
tnmal  experience  is  a  II  about  ? 

{ Vrtainly  the  ^\qiik'ii  stuilciits  of  Amei  ica  ].a\e  been  denied  the  op- 
poitunity  at  a  very  ainntt  ui .  iiieflii  ifiitlciiJ-to  enjoA  t  he  sports  acti\  i- 
ties  in  the  5^chooL  I  kiicA^vu3^.Avt4^^  girl  students  and  womei. 
students  who  were  gonnTnglit  throiiuh  tite  same  educational  process 
with  me  were  denied  v.  hat  I  thought  w  as  a  sigiiirRaiit  part  of  mv  edu- 
cational.expeweiice. 

Mr.  BuAi)i::,fAS,  Wtdl.  tliaidc  }ou  Aery  luuclu  Senator,  vour  views 
have  been  most  helpful  tome, 

r  reco//ni/.e  the  gentleman  from  Minnesota. 

Mr.  Qx  n:,  Senator,  I  hank  \ou  for  }our  tesilmoin ,  Tii  a  our  testimonv 
yo!i  compare  discrim' nation  ba.^ed  on  sex  with  discrimination  based 
on  race.  As  T  read  it  through,  you  belie\e  that  ue  .sliould  luue  the 
j?amo  interpretation  of  title  TX  a^  we  do  of  title  VT.  meaniui?  that 
there  shouhJ  he  no  discrimination  at  all  on  the  basis  of  .sex,  jiist  as 
there  can  ))e  no  discrimiu'itiou  on  the  ba.sls  of  rare:  is  that  right? 

Senatni-BAvir.  Tii  irjf'ueral.  yes. 

Afr.  QtTi:.  Then,  looking  at  the  regulations*  does  that  not  imply 
that  there  is  a  (liirerciice  iu.^e\  and  that  }0\{  cunt  d.».-i  riminate?  On 
the  other  h«nd.  it  seems  that  the  regulations  [nuniit  di^'rimluatioii  in 
contact  sports,  that  i-^.  a  srhool  can  preelude  a  person  of  the  female 
sex  from  competing  for  a  slot  on  tli-  team  of  a  male  team  of  contact 
sports. 

«  » 

er|c  '  iSd 


179 

Xow,  wo^luii'l  liavv  anvllun;^  .siliillai  ti>  that  fui  ptov  uling  ciiuallt \ 
of  oppurtuiiit\  ill  bpoil.s  fui  ladal  ^iiuup.-,  but  ym  ilu  lia\e  tu  [M  niiit 
blacks  to  go  onk  i'or  the  football  k»aiii.s, 

Senator  lUvir.  I  think  that  ib  a  fair  ili.M  iiniliiatiuii  to  \u*i^h  In- 
IwvQU  this  title  and  title  VJ.  ]f  I  were  \\ritiii<j:  the  regulation??,  ] 
wonhl  iu>t  ha\e  wi.ttiii  theni  that  \\a\.  In  fact,  I  wrote  a  letter  iu 
the  Piesident  iex-|Hetfull\  Migge>ing  that  lie  take  n  haJtil  look  at  tha'l 
\.er\  featuiea?>  v\ell  ai> »^iiue  otiiers  v\hi«  h  lu'  tiltiniat*u'l\  ifiil  nieui[ioiale 
in  the  Ihial  draft,  'I'he  tuiglnal  duift  of  II KW  a  uar  ago  1  thtujght 
^vas  a  II null  better  draft  tlian  the  one  whi*  h  wa^  >A*nt  to  tin*  White 
ITou>c  but  the  one  that  it)  behig  j[>le^ented  now  bettt  i  than  the  draft 
.sent  to  (he  President. 

I  tlilnk  in  order  for  u.^  to  make  ^J^ogle^^  we  are  going  to  ha\e  .soiue 
gi\e  anil  take  hiMi,  amU  find  that  tht^M-  iigulution.s  althougli  tia  v 
are.  not  a>  fai  Ar^  I  u'ouhl  likethi'Ui  togijin  tieallng  v\ ei  \  bod^  ei^ualh, 
I  tliink'they  jaake  a  ^igniiitaut  hnpro\euu'nt  In  oiir  eilueational 
opportunity.  ^  ' 

Mi\  Qi  n:.  T  undei-i^tand  that  at  JIEW  tliere  was  a  feeling  that  if 
\ou  pin'Uiitted  the  complete  i>[j[)OLtuitit \  tu  tomidi  te  cohi[jelilion  it 
would  end  up  that  tlie  woiueii  wtmhl  ha\e  le>o  ch.uiei'  to  engage  In 
interetjllegiate  vi  InterM'hool  sports  tlian  the>  present)}  do. 

Do  you  agrc'e  w  ith  that  ^ 

Senator  Ba\ii,  \V->.  I  agrei-  with  that.  Let'b  take  ba.^^ketbalk  wliieh 
lAthussifiid  aj>a  « tint  at  t  .•^[jort.  f^'e  nothing  wiong  with  h  tt  iilg  women 
ba.slvctball  phuei.->  get  out  theieon  the  Hotu  and  >how  their  .s!yl;I^  with 
the  gn\*^- 1  nii*an  uule^s  ^Ite  l  an  ilo  that  i>he  ii>  not  going  to  be  able  to 
part  ieipate,  jiL^t  a^.  let  V  >ay.  a  i^inall  nude  student . 

Xow,  UiUMniuli  as  we  are  trwng  to  compeUbute  ft)r  guieratluus  of 
stereotAjMs  t  think  It  i^  going  tt>  take  u>  Mane  time  bef^iie  women 
reall\  an*  going  tu  Ijf  abh'  to  de\elop  full  potoJitial  o"f  their  .skills. 
And  if  intleed  t!ii'  ttui.st  of  a  ph\i>iial  ediaatitju  >\stem  is  moie  than 
ju>l  to  lia\e  2'J,  \ounu  na^n  out  ilivw  knoeKing  heath-  uu  (he  football 
field,  whi«h  we  all  likt-  and  enjoy,  bat  if  iiuleeil  the  whole  thiuM  iif 
ph,\Meal  edmaitioii  pi'i»giai:w  i.*^  U)  bnlld  a  ehaiai  tei  aatl  ^t)Uiui  lK>dh'.s 
,nul  >pirit  of  eom[H titii>n,  thi*n  I  thiiik.we  na*>t  mak*  thi.s  a\aikibk: 
for  those  who  might  not  (jualifv  on  the  maj(U'  \aisit}  tian?. 

That  is  wh\  I  am  pu'paietl  to  buy  the  reguLitious,  ahliough  I  \»onld 
ha\e  preferml  that  I:  hiwi  ilu*  btantlard  that  CoiigresMuan  QuU' 
,sug«rest^. 

Mr.  IF.  What  give- t!h  Seen  tar\  the  authority  to  i  nh  that  women 
are  diHerrnt  ami  tl  air  fun,*  tlie  hiiols  .•^luMihl  iiui  Iiv  ii'»|uiie.l  to  pi  liiiit 
them  to  eoinpete  in  eontaet  sport*"^  "     .  .  ^ 

SenaU)r  lU^  u.  AVell,  weg,i\e  him  the  authoiit,\  to  wiitedlie  regida- 
tit*ns.  I  would  I  liana*  Maiu  of  thnn^  ii»gulatiiin.-  and  diil  ^uggi.-^t  t.hat 
-omi'  of  iht  in  1 1*  i  h.uig»»d  and  M)me  of  them  wi  U'.  And  1  -upposi  that 
in  final  anal\x^is  thi-  !» )dv  and  ouin  tlor.s  not  t  (jiuuf  with  the  wiMh»iii 
of  t!  e  Seoivtai\  of  ITKAV.  We  ha\e  in  the  -tatutes  hi  days  for  the 
oppful unity  to  fijake  th'iM^  ob^MWition^  mill  and  \t)itl.  I  thiidc  that 
woulil  le  a  no.-lak**,  betaur^*•  I  hon«*sll\  l.flave  some  people  WDuhl 
like  nothing  bett<M-  and  I  say  ihui  ihU  is  \er\  pragmatie 
for  ConiTie-s  to  tiun  diiu»i  tlu  M  legulat^lons  s(j  wt  tuuld  gu  o  m«)ie 
year< befiue  w'«» gi»r  any  ivirnlations, 

Afr.  Qt'u:.  Why  doyriu  >ay  '>  more  yeaiv  ? 
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SiMiator  l^AYU.  J^i.auM*  iTi^  oMiaii)  biUiu  we  pushed  this  and  \\u 
lia\i'»i!(  luul  (lu*  ic*:nl«itioii»MiHtil  now.  Thrv  aic  not  peilVct;  lAit 
InUir  ihaii  no  iogiilatiun>.  TU<\  gi\e  u&  the  fmiudation  upon  which 
(o  K*t  WunuMi  bhuic  in  thr  athKtlc  rxpi'UiiKv  that  lhi»\  ha\en't  had  u 
«'hanco  (b share  hel'uiv  now, 

^  Mr.  Qi  u,.  Ju.st  bi'tau.^c  it  laki».sJ>  u'aiis  to  ^'o  thiough  tlu*  thought 
procr^^  In  ()idur  (o  lunu'  out  wlili  regulation.^  au.\wliure  near  it^:^ 
t  i'p(<d»lr.  [  don't  Mr  that  uii'au.s  wni ha\ e  to  go  hacL  to  thu  druw  uig 
board  again.  Tlwiv  unu  uMtainh  dn  i^>i(Jn^  luadi*  iu  that  tliought 
|»!ou^>  hading  up  (u  iUr  lt♦guhltlon^  a,«>  now  jnunndgatrd.  It  mhmu.s 
to  nif  \uu  ian^iv\ii\w  ahA  uiiKlif\  theiii  In  nnuh  k»^s  time  than  1}  year.-). 
^  I'^roni  \n\  iniormarion.  IT  \u  are  .spin  ifu  'enoi^li  in  a  lebohitioii  of  ili.s- 
approu'd,  it  wonhl  W  pu.^.->il>h'  for  them  (o  be'huph*^nenteil  hy  the  fall 
,  ♦(K  this  year.  ,  /  • 

J Senator  l>A\(r.  AVell.^\ou  lundd  do  it  in  a  week.  ,\on  are  right,  • 
« ould.  J\\\t  it  took  u.s  a  •A\Jioh'  ^ear  from  the  time  wr  got  (he  Tu>t  draft  . 
to  where  we  are  now .1' mean  (here  beenib  to  he  more  than  jn^^t  an 
ell'oH  to  stmh  ajut  pii  feel.  T  think  that  if  \ou  and  your  ccUeiigne 
Sunn  Indiana  wi  n  to  grt  at  thi.s  in  one  afternoon  nia\be  in  iu>t  a  few 
^hor(  ndnnd'S  \on  eoiild  jn-rfect  thofee.  But  T  nni>t  :?ay  I  don't  (hiidc 
(hat  yon  are  j^oing  to  be  giA'en  that  rksponsibihty, 
Mr.  Qru:..Xo,  for  good  reason,  too. 

1  no(iee  in  Augu.st  11)71  yni  suhnutted  an  amemlment  whieh  was 
to  pm  lnde  the  di.M  riminaf  ion  tm  the  hasi>  of  be.\.  As  yon  |)ut  it,  **To 
proude  that  no  per^m  in  (lie  Tnited  States  .^hall .(ai'aeeonnt  of  se.\ 
be  fxelnded  from  an\  program  or  uj  ti\it\/'  in  ipiote,  "eondnded  b\ 
a  pnblif  in»->tltntit^ii  of  liiglu  i  edtuation  foi  au\  beh(;ol  or  dcpartnienV/ 
of  irradnate  education.  wU'xAi  a  reeipient  of  Federal  financial 
.assistance.'*  ' 

And:  yon  exphilncd  to  your  ctdleagiies.  tliat  incentive  wonhl  end 
di*^cnininati(»n  b\  4hinial  of  admi^^iini  or  benefits  b\  any  public  in- 
stitution of  highci  learning  oi  an\  in.stltntion  of  <;radnale  education 
w  Iiidi  re<'ei\-es  Federal  educational  assistance. 

Xovi.  in  tide  TX  we  al.M)  aih^ptud  a  prohil^ition  against  discriniina- 
tiou  against  thr  blintl.  wlTuh  n>e->  sindlar  lanirna^e.  Tr  ^a\s  no  person 
in  tin*  United  .States  >halh  on  the  *^n(aMid  i^f  blindness  or  se\erely  ini- 
paiu'  l  \I>-^ion«ln'  denied iadmix-^ion  inau,\  i oni.se <if  stud\  by  a  recipient 
of  tinsiuiMal  assistance  for  educational  activity. 

So  in  both  amendna*n(.s  which  \oii  oth-red  (^n  August  0^  1071,  and 
Mi  prohi!)itinir  di-u  hnination  a^^ain-t  the  blind,  the  hiniruage  speaks 
of  the  recipient  of  Fuleial  a^syauiv  for  ttii  educational  program  t)r 
actirity. 

ffow*  v\\  in  TX  tlie  la  uunaire  u>od,  w  Ith  \\hich  von  are  fajiullar. 
-^tatc^  that  no  pei-hon  in  thoTilated  States  shall,  on  the  basis  of  sex.  be 
]m  bided  frtJin  artli  ipation  iW,  be  denied  benefits  of  or  be  subjected 
to  iV\<i  riminatioii.uhder  an\  i  ducational  program  or  acti\  itv  receinnir 
'  Federal  financial  assistance, 

T)on't  von  think  that  it  i;^ould  he  that  the  nuifrre.^s  knew  what  it  was 
doiui''  '\h(u  it  wiote  th**  huiifuaire  i»i  stvtiort  001  diflVrentlv  from  this 
Linirnatre  in  -ecilou  001.  and  aKo  didVrentU  from  tlu*  wav  you  pro- 
pt)M'd  to  have  it  in  tln^  Senate  with  your  aniendment? 

Sc  iafcw  Bvvrr.  Oh.  I  think  ron'trress  knew-  exactly  what  if  was 
dt)Iri:r  and  it  .did,  in  m\  jiidgment.  int(^nd  to  do  just  what  I  said.  I  . 
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tiuak  Chalrinan  T'imhjuia.-*  pul/tttd  uut  tliat  the  luinutes  of  the  IIou|50, 
}ir(V(»duro  poinisthispiu.     ,       '  •     '  i/ 

^£v  .stattMuentoii  the  floor,  both  in  lUhato  ami  earlk-i\  points  out  what 
we  iliteiulod  to  tlo.  I  think  ve  »  K'arh,  iiitcmled  to  covei'  pretty  well  as 
T-huvo  (lLsct^^^i^l  it.  T  .-a^  tlHit  \\  ithout  aiA  pride  in  the  juithorship, 
hut-  r  think  Hull  i^  in<t  what  W  inteiuknh 

Mv,  Qrip,  Ihtt  the  diilVreib  o,  \ou  m'G,  Is  ljet\\een  your  amciulinont 
ax  atlopted  ami  thnt  roMMiiiu  dl^^'rlmiiiatioii  airaiast  the  bUiui/rhe 
hiUer  refoi-s  to-iiustUtitI(mMecei\  lii^:Fvdvial  finaiii  ial  n^siiitaiu^b,  while 
in  artiinlity  your  anu  n  huiut  a^  a»iuj;t.  d  n^fers  ouly  to  j)rojri'ams  and 
a  tnitiesVln'U  reei  ae  Fedoial  financial  a.^^si^taiice,  and  athletics  don't 
re.^eive.  Federal  rt<»«i^=?tan«^e. 

Voii  nit;ntiuned  the  T^^^/Jor  ^o^oif?/  ra>e.  and  it*seonis  to  nie  from 
that  -aso  tliat  the  fiflh  •  iivirit  de.  Ided  that  even  under  the  Ch  il  Eii^hts 
At't  riuv\S'i-rr^-uy  touhl  nut  hevuiul  \\hat  Hie  Gongiv^s  had  indi- 
eat(Hl  wa<?his  jun^d.iction.  .  ... 

And  In  hotU  in^t^Ih•e^  If  Coiiare-.-^knew  what  it  was  doin<x.  it  uiust 
h;nr  \\\\Uvi\,Vn>  laiurna-e  dith  reuth  than  the  other  l.an^ruage  in  order 
tn  si  I  /'iiieallv  make  it  api>lv  onh  to']i|:uirrains  or  artivitie.^.  ..... 

Al'O,  in  talkuiix  ah(uit  the  leurajre  to  he  everted  on  an  institution 
\\*M'  >taied  to  Senator  Donilni^jv  that  thl.-^  kvcra^ro  would  not  he 
Irireitfd  'A  sperit'r  a^H>tan  e  that'w.xs  l)eii.<r  rcei^ed  hv  individual 
-tn.h  nlN  hut  wnnl'l  hf  difet l<d  at  the  institution,  therefore  implying 
fiat  the  fui^t  thnr.  -tudent-  r;-  H.e  p'deial  uJMASlanee  does  not  con- 
^^riudy  l«Vleral  jundhiir  to  aji  in.^tifntion,  " 

.^enatt^^  Wwn,  Wi:!!,  thai  U  imuU  dflWnvut.  isn't  U?  That  is  mueh 
ilulVr' lit.  Yon  don't  |h  nali<e  tin*  K(.udi  nls  taking-  Jiway  a  GE  hill  f*heek 
Uh^UIS'*  the  '»u-titnMonJo  wlii*  h  t]un  :ro  doifirtjot  hla^k  dents  in 
?\e  plu)to«rraphio  la'o.  I  mean  it  I>  mu*  h  dill'ercnl  tlierc,  may  I  say  with 
Ui^  re•^»Je^■t. 

^Fr.J^'iK.  Unt  whit  *rives  autltorify  to  regulate,  if  you  don  t  at  tho 

tin;e  ha\e  ihe  :rithoriJy  to  remove  the  ^^md^  .as  a  sanction? 
S-i>jitor  Ba^h.  Sir.  1  think  von  do. 

Mi\  ih  u\  You  -»ated  there  that  (hoy  did  not  have  that  authority. 
.    Si'UiitoV  ]» wir.  To  take  it  away  from  the  «tudent5. 
>f^\iirii:.That  !^*riiri»t. 

>eniiror  Ba>  lu  AVell.  T  .-till  helieve  that,  honui^e  we  arc  talkiuir  ahout 
•I  M»e  'ilir  ^i-holjMvli])  louii  jiroifram.  (IT  hill  programs,  and  to  Mitrcrest 
.n  ttvih  v  to  rule  nut  tli-  'inun,i*h>u  \ou  ]*aie  to  dmy  t%eholar^)nps  to 
-'»id-»nt^  who  are  iroin<r  to  un  in-tlint'on  in  onler  to  frnd  a  way  to 
unVu'o  dK<M-iniinatiou.  i-n't  the  \\a\  it  ha.-  ever  heen  done,  in  my 

!  ii'V-h- liTf.  .  / 

V:\un  \  i»u  do  i-  ou  jro  t*>  the  Fedei.^l  <rraut  proirrams  that  ijo  to  the 
ti  i'iitf/ii>.  ntu^  i\\t  n  hi-t«)i  »''ally  in  eivil  risrht-.  hhu  k  vei>ii^  white. 
4t.,  i\t>  huM^  of  r<»hjr.  we  ha-.e  not  limite-l  t'jat  ah»litv  4o  withhold 
r  -i  k  to  thtiM'  -pt  eiiit^  protnaui-  to  V  hl<  h  tlie  dl-i  rimhiaiion  is  alle^red. 

Mr,  ^'i.ir.  A'v  \nu  thru  j<^a\Mi«r  that  tl  *♦  mere  faei  th  it  an  iu^titu- 
i  »iu  a**M  |it-  -tMdept-  who  reiul\e  F»deral  a>>J-tai.iee  docs  not  brhig 
I  ^*  *ii  i»ud;«r  t  i«  h»  I X  ^ 

'j:it?;r  !i\>n.  -Mv  J.MUMjfiiisluMl  <f)lh'i;rt4e  is  uMinDv  very  .astute. 
V.f  h-  1  :oo  ria\.'n-r  dda^  thx  inid«M--tamlinif  iu^t  what  he  i-  dim'tinir 
'  I- •  fri  iTt'on  at.  T.L.H't  think  we  h^ne » \ei  IumI  an  effort  to  cut  ofi,  say, 
- -liol.jt^hq,  ^ni  h  uudei  th-  (U  h'dl.  You  <-an  take  that  scholarship 
ui.u  I'o  an\i  laee  \  m{  w.mt  to.  Th.it  ha.-n't  ever  heen  used  .as  leverage. 

Ric    :         U)L . 
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Mi\  QtiK.  I  ;uii  (alkin^^  ixUnd  whctlier  tlie  Duparliaent  of  Health, 
Education,  aiuL^Velfurc  Iia.->  o\ti>topijud  iU  buuial^  in  claiming  tli^t 
an  institution  is  conductin^K  a  iniigr^ni  or  a<  ti\  It}  financed  by  thu  JTud- 
cral  G(5veniment  if  a  student  ii^  recti ving  Federal  aid  to  attend  that 
program  or  those  program?. 

.   Senator  Bayh.  You  know,  I  ju:.t  doiv't  l^o\v.  I  \v^uld  have  to  look 
that  ui>  if  you  woukl  lil^-  perliaps  }ou  Ifnow.  That  is  not  gonerallv 
the  kind  of  penalties  tluiFare  ineted  out,  L  I  an)  h\w  you  realize,  r 
•  Mr/QciK.  But  I  have  heard  it  claimed  that  that  is'one  of  the  rea- 
sons why  they  have  jurisdiction.     ^  , 
Senator  Bayh.  I  have  not. 

IMr.  Q01K.  You  have  not.  ^  ^  , 

^fr.  BitApE>rAS.  Perhaps,  if  tlie  gentleman  would  vield,  iust  an  ob- 
'^orvation,  just  a  thetorual  observation  at  this  poiixt  which  I  don't 
think  IS  quite  an  answer  to.  there  might  be  .somo  distinction  on  the  one 
hand  bet  ween  GI  loans  admini>tered  by  VA'and  grants  on  the  ono 
hand  and  ^upplcmeiital  (^thu-atiim  un  the  other  hand  adminibtered  bv 
the  institution. T raisb thatpo?sibility. 
^rr.Sorox.AVould  the gent;leinan yield? 

Tt  also  seems  to  me  the;*e  arc  >^ibstantinl  ar?as,of  indirect  Federal 
jw^istanco.  For  example.  I  am  conlident  the  Univci-sity  of  :\Iinnesota 
has  an  athletic  association  whith  is  a  nonprofit  corporation  where 
ljeoi)le  donate  money,  and  thty  are  given  ta.\  deductions,  so  that  in- 
directly there  is  a  Fedcrjil  hub>idy  to  the  Univei-sity  of  Minnesota 
athletic  program. , 

^Afr.QriK.That  i.^riirht. 

^Ir.  Chairma^i.  lyieid  the  (loor. 
_  ^fr.  Binirarvs.  The  . Chair  recognizes  the  gentlelady  from  New 
\  ork;  and  I)ec{fu?e  the  Thair  nia^t  himself  go  to  another  meetino^  I 
nivire  the  lady  to  rake  tlie  chair.  " 

1  thank  the  (li-tj!nirn phf  d  gentleman  again  for  his  fine  testimony 

ill's  ririsn()LM  J^pre^iilhig).  TJiank  \ou  verv  much,  Senator  Bayh 
for  makiug  an /ppeaiMn.v  l)cro!e  the  comniittec  todav.  because  1 
rhink  you  put  se\enll  {hmg:>  in  thuir  proper  perspective.  Although.rJie 
luror  has  been  centered  around  lutercollcgiate  sports  activit/\',  I  think 
title  TX  embraces  muS  moje  taan  just  sport.s.  Wc  are  talk'inn^  about 
equality  of  opportunit\  for  all  per^on.^  regardless  of  their  race  and  of 
their^ox'.     ^  ' 

'  I  indicated  tille  TX  cpunot  legislate  attitudes.  There  is  no 

land  o^  jcgKlatum  aut)iori/.ed  In  this  Congress  that  can  legislate  peo- 
ple s  attitudes.  But  we  can  pro\  ide  the  kind  of*atmospherc  and  kind 
ot*  Ml  rust  that  wdl  he  conducive  for  bringing  about  an  equitable 
society  and  giving 'profection  to  those  indixiduals  who  without  title 
rX  and  who  \yithout  title  VI  ould  not  liavc  any  recourse  in  terms  of 
protect  mg  (keir  basic  i-ights. 

So  I  tliiidc  we  have  to  recoirnixe  that  title  IX  will  <ro  a^aimt  cer- 
tain baste  rraditfons  in  oui^.Xation.3raiivJiave  been  quite  comfort- 
alilc.  and  maDy  do  not  de>iro  to  rook  the  proverbial  boat.  Tliis  does 
nor  mean  that  we  should  not  be  .responsive  to  the  large^  sc"-ment  of 
society  v'hich  is  now  demanding  their  fair  share.  " 

^VouTfl  you  concur  that  since  the  laniruage  of  title  VI  and  titK"^  IX 
are  so  simdnr  and  since  title  VI  has  been  applied  institution  Vide, 
title  IX  should  and  must  be  :ntcri»reted  in  the  same  manner  coverinor 

C         •  I9<; 
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all  ol"  the  cdu.'itUoiial  inogianio  c.inietl  out  by  cclucatioiial  institu- 
tions ivccivingi' etle'rai  Iiincb  J  .  .  ,  , 
-  .  Secoiul,  as  vou  know  many  u£-the>  intcioollcgiate  coaches  appear- 
in"  hero  ill  tl\c  past  few  Uav*,  lia,vo  indicated  that  they  aio  not  in 
receipt  of  direcD  Fc'deral  funds.  ■\^'ouldn"t  you  say  that  educational 
aid  to  one  particular  kind  of  ^cliool  acti^•ity  can  indirectl  v  give  luian- 
cial  assistance  to  other  activities  in  these  institutions'  lor  example 
school  bonds  to  buihl  a  i>tadiuni,  or  b>  the  releasing  of  funds  usually 
p'ut  intcf  vocational  cducatiun  piugranis,  because  of  receipt  of  i<cderal 
funds.in  thal  area.  1 

In  other  words,  what  I  am  ti  vmg  to  get  to  you  with  all  ot  this  pre- 
hiuiuary  -trip""  that  I  aiu  taking  j^ou  through  is  that  we  are  involved 
ill  much  more  than  a  question  of  intercollegiate  sports,  or  the  question 
of  whether  or  not  bports  are  going  to  be  able  to  produce  revenue,  ihis 
is  a  question  of  a  basic  right.  ^     ,  ,  i,    i  i.  t  n 

■^enator  Bayii.  Well,  not  pnlv  do  I  feel  that  personally,  but  I  wouk 
\      like-  to  reiterate  what  I  said  earlier  in  my  opennig  testimony,  and 
whether  anybody  on  the  flour  of  the  Senate  was,  listening  or  not  when 
xthis  debate  was  going  on,  I  can  tell  you  what  a  chief  sponsor  oi'tit  o  - 
did  say;  that  the  thrust  of  title  IX  was  to  hll  a  loopho  e  in  title 
VI^"\Vnd  it  was  pointed  out  that  we  set  forth  prohibition  and  enforce- 
jnentSirovision.s  which  generally  parallel  the  provisions  of  title  VI. 

So  it  was  Tiither  clear  as  that  measure  was  moving  through  the 
Senate  that  we  wore  trying  to  base  title  IX  on  the  same  general- 
authorifcv  as  title  YI.  *n  i     »  xi  i 

Xow  "in^mswer  to  vour  second  reference,  I  would  hop6  tliat  a 
nation  that  is  as  po^^etfiil  and  ingenious  as  ours,  which  has  been  able 
to  perform  miracles  in  .cchno^ogj'  and  science,  ought  to  be  able  to 
let,,  little  girls  and  little  boys  have  equal  opportunity  to  develop  their 
^athletic  and  physical -talents  without  destroying  the  major  athletic 
'events  that  wo  all  enjoy.-  • 
..  T  think  wo  are  selling  ourselves  short.  I  suppose  it  is  the  rasponsi- 
bilitv  of  a  coach  or  athletic  director  who  is  really  concerned  about  this 
and  wc  share  that  concern.  But  some  of  us  have  seen  the  ca])acity 
of  this  Nation  to  da  some  rather  miraculous  tlnn|(S,  I  do  not  see  al- 
lo^ving 'women  equal  opportunity  in  athletics  as  all  obstacle  that  is 

(00  larcft  for  us  to  overcome.  _     „„    i  i.    j;       •   n  v 

Mr.=;.  CnisiioMr.  Just  one  other  ob.servation.  The  labor  force  m  this 


co\u.try  is  becoming  more  and  more  heavily  popu  ated  b\  women. 
^  Wd-von  also  agree  that  f  itle  IX  is  essential  m  helpnig  the  women 
in  this  society,  especially  tho.o  who  are  the -sole  %Yge  earners,  to  be 
able  to  make  a  contribution  on  ilu-  basis  o  their  talents  and  abilities. 
Don't,  vou  think  title  IX  is  e.'scntjal  to  the.=;e  woineir^  ^ 
r  .  Se  uito  BA.nr.  Weli,  1  thinl:  that  is  one  o  the  .na]or  benefi  s  that 
wi  I  l!e  derived  Pi-om  title  IX.  We  all  know  there  '^^VllTl^jS'arc 
■  .hip  between  educational  opportunity  and  talejit  ""'^^^i^^^^ 
marketable:  And  it  doe.^n  t-do  von  any  good  to  pass  a  Federal  statute 
av  1  o-  eS  pav  for  equal  wdrk  if  eiirlier  in  the  life  cy<-  o  tnat  woinan 
.;&t.  iSSnVqual  chance  to  get  skills  that  arc  marketable  on  the 

"'T'fh'ilik  if'i  had  to  pick  one  thin-  that  I  think  title  TX'will  accoin- 
-  pliVi'mo^e  th.m  ly  othei-,  I  nould  have  to  put  that  right  at  the  top 
of  the  li^'t. 
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*  ^f'S-JJnll^nomt.  'Jliank  yon  very  nuicli/Senator. 
Jlt.  billion .       •,  ... 

•  -  .just  a  few  observations. 

o}l%\^^i^^hJu-^T  y"'">""^lVsipn  thaf  HEW  acted  prop- 
.  oil.x ,  till.-.  IS  within  ifs  scope.  But  yon  obvioiislv  feci  (liat  these  rcr  i- 

H.or  ^^»?i  ■'■t  %^}''''^'\' t  niversity^niore  impo.tantlv  than" 
sStSr?  ^  »'^:o^;^'ty-I  gather  that  is  your  coiichisio..; 

.Senator  B  vVrr,  I  think  fchi.s  would  not  he  an  appropriate  nlace  for  iic: 
(0  compare  football  teams,  bnt  .ws.  that  is  a  faif  .sta/en.L.t.^  1 

.\  r.  Snrox.  lhen,.Tnst  one  final  ob.servation.  and  that  iS  vour  written 
•  tCtT\A  -T''"'''!'''"^'':"'"'^  testimony  is  ba.«ed  on  ttic  conclusion 
.1  "'f  "f!'-"'"ftf''-^  iho  act  ,s  jroinir  to  nse  some  common  sense, 
in  I  •tTvo".';  "  ^^^^""^'7  «f  thos<i  ^vho  opi)o,e  f}ie..e  regulations 
m  t.K-t  j|re  a.«sunnng  t3ic  most  extreme  kinds  of  possibilities.  - 

I  tippreciate  your  fescimony. 

ol,XnHn,?^}7nT''""''  y"";,'^"»g''^^S'"""  Simon.  I  appreciate  von^ . 

viV^^'  ^f'^^  Tiiankvon.:\rr.  Chah  man.. 
^r,NP.r.oT'iK~rp,e.%irn<rl.  Thank  vou. 

Jlr.  Bnciianan?  *  "      '      ♦  .*  , 

Mr.  Brnr.vx.*  n-.  Thank  you.  ^Cr.  Chairman. 

.Senator,  TtlinikVonr  testimony  is  qni(.>  important  to  us  here  because 
all  awat'e~I  won-t  /lo  over  the  .«ame  eioiiiul  'he  third  and 
fourth  hme-bnt  there  hayo  ]:een  ttee  who  felt  title  JX  siinplv  d  d 
not  roach  beyond  the  p.Oirrams  directlv  funded  with  Fod<^iS,n^ 
and  yoiM-  testimony  as  H.ief  .Senate  ..non.^or  that  it  was.r  c le a  •  S 
.^nppoH^d  by  statements  before  the  time  parses  that  title  TX  .sbou  d 
e:..;j,  ouf  ^j-am-t  dtscrnninntion  throudiout  institutions  which 
mvive  federal  funding,  andthat  is'your  testimony,  as  I-midcrstand 

S'euafor  B.wii.  Yes.  .<!ir. 

Mr.  Brrii.\N-.\x.  ft  is  quite  impoit-.fif . 

Ote  irentlcmnn  from  Indiana,  ^fr.  Brademas".  put  into  the  record 
some  of  l,e  testimony  from  our  former  collea-ue  Ifs.  Green  on  the  * 

x  I.  ii'  i  iKjc  1,\  m  tact  rencli  procrams  not  reeeiviu"  Fedei-il  ■i<;qiqt 
nnce.  but  (hat  in  the  case  of  title  VF  the-M-fh  amendiTe.  t  wo  Id  cmS 
any  .rround  not  specifieallv  covered  in  the  lejri.sl»tion.  and  therefore 
Ifnours  h«ye  penuitted  recrnlations  to  rend,  into  tiose  areas  no? 

pl,ii!         ^  «l'<"l''-igl'ts  amendjyoHt 

I  jral  her  von  do  not  subscribe  ( o  that  viewpoint 
Senator  B.wii.  Xq.  sir,  T  do  not. 

Vr.  Brc!. NX'.N-.  Xow.  (he  (bird  que.<;(i.on  is  a  little  more  pra-rmatic 
T  bare  |„.,„  ,...,(her  „npre...,ed  by  the  w..,Vhf  of  .some  of  the  peoh  2  on  ' 
be  ofner  erae:  T  mean,  of  the  iHfiiii.al  dout,  no(en^ial  cjout  of  some 
of  (he  w,tnes..es  on  (hr.  other  .«idp.  XC.\  A.  (he  roaches,  et  cc(era 

Hr  (u  \.N.\x  Snnjitor,  do  yon  (hinkyou  have  (he  vo(e.?? 
>eiiator  JJ.vvir.  Sir? 
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*         BrciiAXAN.  Uo  ymx  think  jou  liavc  the  votes  to  support  tho 
position? 

Senator  JBayii.  t\"oll,  1  think  so.  I  hope  so.  I  must  say,  one  thms:  I 
didn't  do  Ls'to  count  nosei?  un  our  bule  bcfoiu  I  uiinc  o\  ui  here  to  tell  }  ou 
.    what  I  thou<!:hMvas  right.    ^  ; 
2\lr.  Bt'bifAXAX.  Iainsufeyou  di(ln*^r. 

S('natc|^3Ayii.  f  know  none  of  us  i)!)crj>to  that  way,  butSve  can't 
bf  obli\ioSl||Lf  tlio  prebti«re  and  tlje  polllieal  niasile  tliat  tltc  «ientle- 
men  wlio  havctcstlfK'd  ha\ e  in  our  cujuuiunilleb.  1  just  don't  ;Iunk that 
it  is  frohiir  t6  have  that  kind  ofa  negative  impact. 

1  think  tlioy  are  conctrned  about -souietliinir  that  jji.-^t  iMi't, going 
to  couie  ii)  pa'hs.  I  n<jtit  iHl  in  looking  at  a  htudy  the  other  .day  whore 
(it  talks  about  boine  of  tlu^^e  segregaietl  athletii-  faeilities.or  ai  ti\ities 
U'ing  iiulis[)ensibl6 'lo  fund  tlie  entire  atldetlc  htogiluu.  I  notired 
that  the  XCAA  btatibtiob  bhow.an  annual  nientber  delicit  of  $'jU 
mill  ion  jmw.  *  ^  ^  % 

And  that  further  X  saw  a  report  that  e^tlnmted  that  05  percent  of 
,  *  interrolleglale  j«tldetieb  are  ^n  the  red._  T  think  \\hat  one  hah  to  (ind 
when  you  lot^k  at  the  way  fees  arc  paid  is  tliat  everybody's  fees  aro 
u.sed  to  fund  un  In^titution'b  athletic  s}i>tejii,  ^Nonten  students  and, 
men  students. 

J  ha\e  no  heme  to  jn-  k  vrltli  subsiui/,lng  atldetlc  svbtems'  pi"\irraihh.  ^ 
T  (htuk  that  uiakeh  a  contributnun.  But!  if  we  are'goiiig  to  do  thJit,  ' 
to  say  thr.t  only  ))iirt  of  the  stud^'uth  paiticli)ale  ii]  it.  that  is  dis- 
(•rijnrni)ttt»r  \ .  Id'oi^'t^think  anybody  on\  iMons  women  at  the  Ron^  13ov»l, 
but  at  lea.-t .women  .-tuilents Ought  to  luue  opportunltK^  to  piutit  ip.iie 
coiimieui-niate  with  tlie  inteie^si  the\  .show^and  that  i,-^  clcarlv  what  it 
sa\s  in  the  rcirulations  and  I  am  ju^t  not  eon<"erjied  abfuit  that. 

I  om,  I  guess,  being  a  Kttlc  huuian,  wonderijig  what  tlie  impact 
back  home  is  going  to'be.  B^Mcally  v;hcn/We  take  tlic -thue  to  stmly 
sometlnnir  t(i  find  Out  ^^hat  i.s  lilrht.  usually  the  time  is  right  to 
convince  our  const  ituents  t^iat  it  is  right. 

^IV.  BrruAXAx.  Tliauk  you,  Senator. 

ifr.  Bloiin.  Senator,  some  of  the  tp.^tiniony  ^\*e  heard  last  ^^eek , 
came.  obviou>l\ ,  from  ci^aehes.  and  NCAA  nunle  home  cumuients  which 
liad  trouble  iretting  with  me.  and  niost  of  the  c^numcnts  were  on  the 
]iremi>e  thaftlie  regulations  were  ob\iou.sl3  outride  of  the  boundaries 
of  tluriiitent,  and  I  am  \ery  j^leased  that  \ou  ha\e  taki'ij  t^onie  time  to- 
-day to  at  least  let  u>  know'  the  intejit  of  the  authori/.atlon  -you  ob\i- 
oubly  Junl  a  lot  to  do  w  ith  stirring  this  thing  tijrough  the  Senate,  and  I 
'  am  hopeful  that  we  can  find  that  bame  kind  of  supl^urt  fi'oni  the  Ilou-e 
wlicn  the  bill  is  pursue/l. 

T  am- convinced,  or  at  least  more  convinced  than  I  was  last  Aveek, 
that  the  intent  of  Congress  very  tdearly  within  these  regulations 
and  that'tliey  aie  not  violating  anythi,ng  tllat  the  Congress  has  done. 

I  aju  not  as'concerimd,  frankly,  about' the  clTect  it  has  on  collegiate 
football  or  basketball.  So  what' if  it  does  hurt.  That  in  itself  is  an 
indication  there  has  been  di.-xrimination  for  vears,  and  that  it  is  time 
we  balance  things  oil'.  ,  < 

One  ])oijit^tliat  the  intercollegiate  athlet/ic  groups  consistently  turned 
to  dealt  with  what  they  thought  would  U  a  suirering  in  quality  of 
tho  athletic  endeavors '^simnly  because  there  vyould  obviously  bo  d 
decrease  in  re\enues,  and  there  was  a,  correlation  betw^eeii  that. 

■    '  --^ 

mc  ■  19;;  • 
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You  Ime  ub\ioubly  uoikeJ  witli  thih  foi:  soina,tinie.  Do  you  see  a 
^^oirdatiou  beluecii  the  qiuility  of  tlic  eJucational  experience  of 
atlilefics  and  or  not  it  can  produce  revenue  as  an  intercampus 

nctlvrty  ir^^"   "7  -         ;  ^     ...^ -  ^      -  .1 

Senator TBayii.  I  Itave  been  nursed  in  a  family  wliere  the  broad  was 
put  on  tlie  tiible  by  ph}  2»:cal.vdacatiun»  I  ha\  e  been  in  tliat  environment 
}>lu^,  I  tliinkt  thf  general  en^Ironinunt  of  joung.meuj'^hcu  I  used 
to  be  youlig  g  nd  en  joy  this  participation. 

I  am  not  sure  tliat  the  purpobo  of  a  university  or  a  college  or  an 
ejcmentary  M'hool  or  a  high  b^^hool  is  to  raibc  *-I3ig  10"  champs.  The 
whole  purpose  is  to  give  \ uung  men  Qud  women  the  skills  they^ieed  to 
provide  Ufr  theniselves  and  live  full  aud*6omplete  li\ies. 

As  I  ^ai<(  earlier.  I  don't  see  that  this  is  going  to  destroy  our  inajor 
athletic  program^.  But  if  it  perhaps  has  a  5^jeVcent  or  a  10  percent  less 
grade  on  the  expertibu  scale  and  30U  get  10  or  20  percent  more  students 
participatiiig  and  enjoying  physical  education.  I  think  tlie  final  mission 
of  that  institution  is  going  to'be  a  more  salutory  one. 
^  I  get  out  there  and  cheer  and  jivnp  up  and  down  with  everybody 
else.  I  had  a  great  opportunity  to  attend  several  of  our  Indiana  Univer- 
sity d)as!vef  ball  games  with  my  son  who  was  a  freshman.  But  I  must 
sa>  in  t\w  fuKil  analysis  I  thudc  tlicre  \\as  an  equal  contribution  being 
made  to  t!io  \oun^  nicn  of  our  lubtltution  vJio  were  participating  in 
intramural  athletics,  wlio  had  a  chance  rcVlly  to  participate  to  the 
lijnit  of  their  skill,  which  wasn't  going  to  get  them  out  there  ill  tlie 
XCAA  playotTs.  Intei'estingl-y  enouglf,  fliirc  weren't  many/women 
students  liav  ing  even  that  opportunity.  So  1  thuik  wo^  had.better  keep 
our  perspective  straightened  out'here/  ^ 

Mr.  Br.orrx.  T  am  very  glad  you  answered  the  question  that  way. 
Senator.  J  think  the  record  need:>  to  f?how  that  there  are  two  very  valid 
s^de^  to  tlint  (iiie.stion,  that  at  jeast  from  the  Senate-sponsored  siile  tliat 
that  legi.-latiou's  intent  is  clear,  to  biilancu  oil  the  institutional  educa- 

*  ional  opportunitwof  athletics.  ,  -  .-^  •  ^ 

T  was.probaI)Iy  a  little  har^^li  with  Jlr.  To^jk  Friday.  3ut  I  firmly 
heliovo  that  unless       do  something  to  equalize  the 'availabilitv^of ' 
athletic  opT^orhinitlcs,  primarily  in  the  Inajor  sports,  we  are  going  to  - 
^  contiiuic'  to  develop  an  image  of  noHiing  more  than  a  minor  league  for 
prafessjonal  footl^all  and  basketball.  If  that  is  in  fact  what  we  want, 
ma  \  be  it  ought  not  to  be  on  th?  campus,  ^faybc  It  oifght  to  bc^  in  a  spmi- 
proiV.s^ional  or  a  professional  arena, a  way  from  the  campus. 

>^enalor  B.vrif.  I  wonder  if  it  would  bo*an v  less  of  a  thrill  to  be  on  a 

*  Big*10'*  championship  Jeam^that  had  tlirce  fewer  scholarships  thaji 
the  one  had  last  year.  Would*  that  he  any  h^s^^er  goal  when  the  bamier 
is  hung  up  over  the  Col^semn?  I  don't  think  so.  I  think  it  is  all  a  rela- 
tive kind  of  thing. 

'  Mr.  Br.orix.  I  doubt  vcrv  much  if  the  participants  or  the  spec- 
tators would  care  very  much  either  uaj.  Achieving  the  goal  is  more 
jm?-)orfant  than  the  fringe  of  it.  ^   *  ,  .  • 

That  is  all.  Madam  Chairwjimtvn.  .  , 

^frs.  CimuoL^f.  Thank  yva,  Senator.  I  want  to  thank  you  again  for 
y^ir  ap])earancc  bcf6/e  this  committee.  You  havio  been  a  profile  in 
cotirage  with  re»])ect  to  so  juany  issues  that  concern  this  segment  of 
society.  Thaiik  you  again  for  j'our  appearance. 


Sciwtor  Bayii.  ThiUik  you  veiv  ifluch,  ^radam  Chainvoman..! 
appreciate  the'woiji-tlm  cuinmittce  is  cloiii|  And  the  couiteay  you  Have 
civeiime.       •  ■  ■  ■  ,    ^'    ,    -n   i  ^  u    ^  t 

"  [tjupplementary  material  supplied  by  Senator  Bayli  follows  :J 

•\VASnixoTON,  D.C.,  Deccmhcr'  20,  JOV/. 

To;  Honorable ?ircl;Ba.vh.  ■        •     •  » 

Attention:  Barbara  Dixon.  '< 
Ftoni :  American  Law  Division.  -  .  '    ^  „»  ti„„ih,  w,i,ii<ntion  and 

subject:  I'roDOsetHlegulations  of  tJie  ^^'I'" ^/^^  ™l"''/;trT^^^^^^^^^ 
Welfare  to  Enforce  tlie  Sex  Discrimination  i-rovisions  of  tlie  T^ducatiou 

•  Amendments  of  1072  (Sections  901  ct  seq.,  I'.h.  «3-31S)  . 

Reference  is  made  to  your  inquiry  of  Koveml)er  ^^.>,  19<4,  relative  to  al)o^o. 
St«..S  V?  vo"  nsk  whether  the  proposed  ^.E.^V./eg.dations  under  T.tle  IX 

tl  '  ll)7->  Au,endmeuts-barring  sex  discrimination  \>-y/,t;;'P'f;  f 
educational  assistance— might  be  read  as  applymg  across  the  board  to  wlucat.o  at 
«"  MS  covered  by  the  Amendment  thereby  >-'i"f«";;^  'Vex  ' 

ii  iro  'ill  as-sistance  to  .such  institutions  where  discrimination  is  found  to  exist, 
"t-e  30  i'r  ^"^^^^^^  20,-197-1).  Additionally,  you  ask  our  vle^ys  con- 

«.r^n.g  tlie  ie«al  validity  of  such  an  interpretation  in  fight  of  programmatic  limi- 
tation found  in  sel-tious  901  and.902  of  the  Amendments. 

."-^eetien  001  of  Title  IX  provides  that  "[n]o  person  m  the  ^"''"'States  shaiij^ 
..u  llu.  basis  of  sex,  be  excluded  from  participation  in,  be  denied  the. 
b"  subjecttHl  to  disi-rhniiiation  under  any  etlucation  program  or  «^-f'^-»>' 
^.^("^1  lii-aiicial  ^ssistaIIce."  That  section  then  goes  on  to  carve  out  specific 

So.  "1  om  th^geS  prohibition  with  respedt  to  "adinlssions  to  educa- 
tiom  i i^^tit^^^^  Basically,  admissions  policies  to  all  ins  itut.ons  are  exen.pte^^^ 
excent  "iiistitutioiis'  of  vocational  education,  professional  o<lucation  ""d  gmd- 
uafo  hiXer  eduS  'P""""  i»stit"tions-  of  undergraduate  higher 

^*'Sm'002  contains  two  basic  limitations  on  agency  authority  to  temiinate 
assist  i  ce  for  violation  of  the  Act.  The  first  of  these  is  essentia  ly  f  rni>'''^"' ^Ji 
nature  limit  iig  the  effect  of  anv  cnt-olf  to  "the  particular  political  entity,  or  part 

that  anv.  terminadoii  is  to  De,  restricted  to  "the  particular  ,  program,  or  part 
thereof  'in  which  '.  .  .  noncompliance  .  .  .  Jias  been  so  founu. 
•     vrsuK^ested  by  the  foregoing,  the  statute  appears  to  adopt,  for  the  most  part, 
a  ;)^rrnrortuted  approach  to  ''e^  ^'p-;>'"i;;f  ff:f"''"" 
einbo«lied  In  the  parallel  provisions  of  '•E'"^y.V°/,"';i?El?^l  S^^^ 
T  cj  r  ooooA  rtl  tea  >  That  i.s.  the  ba.sic  prohibition  of  section  001  speahs  in  terjiis 

ot^lfscr-^a««Hncier'^\n;g« 

niu-f.  mmilarlv  the  termination  sanction  prescribed  bv  section  5>02  is  lit}ntGU  in 
.Hkect  to  the  'particular  program,  or  part  thereof*'  "i''"? '"f 
fl^imi  to  oxisriU'ftir  together,  these  restrictions,  .seem  clear  y  >to  indicate  that 

Se.^  Xuled  that  mlmiriistrati ve  «;>tl'°"t-%-t\'"f,^°"yXs^TmU^^^^^^^^  is 
cir<>u»i«crihGd  within  sojne  linilts. .but  the  precise  scope  of  this  limitation  s 
mnVofinA  on  the  face  of  the  .statute  and  thus  remains  somewhat  uncer  am. 'll^is 
'k-"^mhi  '%t  ^s^^^^^  i"  t"<'        "f  instH-Uhhia  recipients  by 

Ihct  exS"«  Folilbition  in  .section  001  of  di.scvimination  in  admissions  to  certain 

'"CS^fei"^^^^^^^^^^  .".til  'i-itlolX  seems  to.employ  a  corollary 

dKn  nct^S^^  between  di  in  admissions  to  covered  institutions  and 

vlhories"  nervash^  of  discrimination  limited  in 'their  effect  to  specific 

,  rowa  ns  anractlvitles  con  by  a  recipient.  >bpart  C  of  the  r'>gi'latio"S 

art  ."  "crin  mtlon  "by  any  recipient"  in  admissions  and  recruitment  generally 
and  sectlon^^^^^^  which  applie.=».to  local  educational  agencies,  lil/ewise  pro- 
h  "dts  d  si^lini  latorv  admissions  policies  with  respect  to  "any  nstltut ion  of 
Ih/, ,^1  o  1,  P.?t^^^^^^^  or  "anv  other  school  or  educational  unit"  operated  by 
::.1?.'^cv^  an^^^^^^^^^^^^^  nnP>-o«cl.  where  admissions  PoHcle.s  n^e  involved 

rc\.  .Mw-t  tn  t^^^^^^^  express  exception  contained  in  section  86.2(o).  Tl^at- 

'ecno    wUch  twcl^a  siS^  m  section  !(01(e)  of  the  Aet. -provides 

in  eCt  thatUiTre  a^^^^^  instUutlon-is  coniposW  of  more  Han  one  school. 

l^Sent  J  College,  ad^  to  which  i.s  indepoildent  of  admission  to  any 
otl^r  comno*Lit?oad.  ^  fcliool.  department  or  colK^e.  is  con.sidered  as  a  sep- 
fratronl^t  fo?  thrp.iriwse  of  determining  wh£ther  it>  admissions  are  covered 


\ 


]SS         ,  . 

by  the  re^'ulation.  Thus  .'UHonlli^  to  the  oxphiuatory  matter  accoiupaiiving  the 
proposed  re^£iihitioiis  -\t  a  piivate  iiK-,tiUUiou  is  eouipoi»Ld  uf  An  uiulergVaduate 
and  graduate  college,  adau8sioni>  tu  the  grudaate  college  are  exempt  .  .  ;  but' 
aaiii'.^sioiis,  lo  the  grailuafe  scliuol  are  not."  Bee.  1!<J  F.K.  2:i:i2^>. 

Subpart  I),  on  the  otlinrMuiml.  ib  apparently  .cuiiceriied  'primarilv  ^vith  dis- 
criminatiou  in  purticiilar  programs  aiid  acliuties  oiH;ra'led  ,bv  a  "recipient— 
w  jjoua-r  a  public  uv  pnVate  agt-ut\.  in  lilutiou,  or  otlieru ihc—other  than  overall 
admus.Nnons  i)olicies.  Tlius,  ^.vctiuii  bG.:U  a  wunUl  reach  aiscriininalion  uu(h'r 
•any  acadeimc,  extracuiritular.  n'>earLh.'oc(upational  training,  or  other  pn>. 
gram  or  activity  .  Miiich  recoi\ts  or  benefits  from  federal  linaiieial  a.-Mst- 
aure  III  suort,  the  propoMd  n,uuiati**n,s  ar^;u;a»i,\  irih-ct  a  puMtnm  on  the' 
the  jigency  tlar.  for  piirpi^scs  of  iletermiiiin,'  comphance,  the  education:il 
attinties  of  iiistltuiiunal  recii«tntt>  may.  whore  general  admissions  iwUcies  are 
coMcw-h^d.  be  viewed  as  a  iiidhii^e.ai  entity.  Wht-re  less  pervasive  form<;  of  di^ 
cruuiiMinia  are  involved,  however,  the  regulations  i^cefu  to  Contemplate  a  pro- 
gram by  program  approach  tocoverai;c.  ^  m^»u«.ui,  p. 

The  b.'isic  i)ro.'i^sions  relatm;i  lo  procedures  for  cfferlirtg' compliance  wiDi  the 
Acc  are  set  iorth  m  bubpart  F  of  ihi«  rc;^ulution.s.  .Sccliuii  ^si>As(e),  whieii  deal< 
w-lth  the  terimnalion  of  f  jadinX'.  expressly  iiu  oipMrates  the  •lunpiMiitVprovisions 
^of  seelion  IK>2  of  the  Act  ai.da.nn  Idts  th.at;  "[.ilny  action  lo  suspend  or  terminate  ' 
...  federal  rnmncuil  a<si<MWo  sii.ill  !h«  limited  ...  to  tiie  ixxrtieular  .  .  rre- 
cipiout  .  .  aiid-halM.ei;mUid  in  its  cftect  to  tlie  parlicuhK  education  prc/srr^nn 
or  m-rivity  or  part  Hu-roof  in  wlia-li  slich  noncunipliance  h!:s  been  .so  loniid/' 
,  Additional  ovideme  of  the  agi  ut^s  vitw  uith  respect  to  its  authoritv  to  term;- 
lUite  a^SiStanet.  nnghl  he  inferrefl.  how,»\cr.  from  it.s  rtositiun  (bar  ^'aii  educat:u,n 
pro-r/im  or  activity  .or  part  ihen-of  operated  by  a  recipient  of  Federal  liuau'-ial 
assist;Mice  jidministrre.l  by  the  Deparrmont  will  be  Mibj.^ct  to  the  reailirements 
oi  this  reiruhition  if  it  receives  or  hcmfits  from  .such  assistance."  (omphnsis- 
added;  i;.0  Jf.R.  2u^2:is.  la  support  of  tUi^  interprekitiim,  II.K.W.  asserts  roUanco  * 
on  tm«  Ahp<»ais  (%»nrt  ruling  in  ISmnl  o/  PuUhv  hi.^LinHion  \.  Finch  •-IM  F  ^'W 
v?''^/fi*'^'/LV^''V  "^y^^^''^'     "'^'^'^  Wahel  provi.<;io):s  of  Title 

M  5./  '^'  }:^*^  ^  \'''^  ^'-^^^^^  terhiinati'd  on  the  bas:s^ 

rnat  thoy   ai^  adniim<teied  In  a  dK^«-i iminr.tor.v  manner,  or  if  thev  support  a 
pro-ram  which  is  i:i?t»cted  by  a  discriminatorv  environment."    n        '  • 

The  Finch  Gi\<C>  iiivolv^ed  n  detoMiiinatb>ii  by  ll.KAV.  that  a  comilv  soliool  board 
was-  oiit  of  i^mnvUum^  with  applicable  ^.-bool  de.soKreghtJon  jiuidpline.s  under 
^{      ^^'^^        ^P^nacaUv.  the  hearuig  examiner  frauid  that^tho  school 
district  s  '  progress  toward  stadenf  dese-n  ^.'»tioia.  was  inadKpmtc"  th:^t.it  *'ba<l 
nor  mndi^  ndcfiuato  pro^rross  toward  teai  Jior  xl4'^!:re2utioir'  and  that  the  'hstru  t  • 
was    <:eel;ini;  to  perp<^tunte  the  dual  siliool  si'stom  ith^oujch  Us  coustruct'on  . 
t»wrai,i.  Ba.^pd  oti  th^^^o  findii  ^'s,  au  ord^r  was  entered  tenamatiiiir  -anv  elas>fts 
Of  federal  finanriaK as.^istaucf"  to  the  district  '^ari^imr  under  anv  act' of  Con-\  * 
gros^   admini<?torod  bv  II.K.W,.  the  Xatiouat  f^cionce  Foundation;  and  the  He-  \ 
partmont  of  Interior  until  con^pHaiW  wa*^  achieved.  ,  \ 

On  appeal,  tho  ^ohoAi  board  .irsned  ihnf  IT.F.V'.'s  ordor  tonniuntii'ff  Taylor 
County's  aid  to  edpration  \iolafid  .^o»  tion  002  of  the  lOf^l  Act  which,  lilce  .^-ection 
^  .K»:..  provider  that  the  terjohiatlou  sam  tiun  '-sbaH  bo  linuti-d  in  its  oft'or-r  to  rhe 
T»irtiouhr  prrt-ram.  or  part  tht  rei.f,  in^wliich  such  uoncempliauce  has  boeu  ^o 
fomirl  .  .  /*  The  Board  coutciuled  that  section  002.  iii  effect,  ronuires  the  fc/icral 
gnvorninoiit  to  maK'e  n  flmling  t.f  di^eriin'iiatiou  in  the  operation  of  each  nro-ram 
funded  by  a  particular  srraiit  statute.  In  other  woiwK  it  was  ur;?cd  that  if  IT  K  W 
lle^ired  to  terminate  all  a.^sistanre  to  tlio  district,  it  unist  demonstrate  not  simpiv 
the  basic  dnal  nature  of  the  srhool  svslem.  but  that^a  pnitieular  pro<-;«am  Wi^< 
beinsr  operated  in  a  dl^rriiuinatory  fashion.  IT.K.W.  nvaiiod  on  the  other  hand, 
ibaf  the  l^eard*<?  hilerpretatioii  nf  Flection  (102  waslincorreet  and  that  a  general 
ntulluir  of  diseriminallon  in  the  operation  of  the  scKu)oI  ^\-<toin  lustified  termip'a- 
tjnn  of  all  federal  aid  in  the  ab^enfc  of  a  sbowind  by  the. recipient  that  a  par- 
.tifuiar  proirrani  w1i«;  fr'^oof  dlserit^iinatiou. 

The  FtfUi  Circuit  reteeted  TT.lC.AV.'s  position  ai  d»  adoj^ted  the  Board'^  intor^ 
pretatlon  of  section  002.  Readim;  the  term  "progrr m"  an  used  in  that  section  to 
mean  "jmrtlenlar  grant  statute/'  the  court  held  fliat  a  jreneral  dcDartmcnmi 
tind'UK  of  discrimination  in  (be  ojjoration  of  an  ele  neutarv  and  seeoudarv  <;eliool 

system  is  iasuflleient  for  terndnati^uj  of  all  fetl**rai   '       '  ^  '     " '  ' 

Jn,oonehiding  (hat  section  002  reonires  proirranj 


Ineatlmi  aid  to  that  system, 
rientcd  lindlncs  of  fact,  how- 


'     :  "  '^'j'"*^'^  I'lwtiiuin  t  ijfiiiru  uuiniiUxS  oi  jaCF.  liow- 

ever.  tb«  court  specifically  stated  that  «iieh  a  rertuii*emeiit  does  not  mean  that 
each  progrnK;  i«ust  be  considered  in  isolation.    ,  - 
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"  -To  sixv  that  d  prograih  in  a  school  is  free  from  di/crimiifation  beca<ise  every- 
one in  the  selio<;lis  at  liberty  tu  partake  i)ritsbenent9;niay  or  may  not  be  a  tenable  * 
position.  Clearly  the  racial  comi>osition  of  a  school^  student  body,  or  the  racial 
eomposiiiou  of  its  faculty  may  have  an  effect  np6n  the  particular  program  in  ^ 
nuestiun.  But  this  may  not  always  be  the  case:  In  defert'lice  to  that  possibility 
me  administrative  agency  .seeking  to  put  off  federal  funds  must  make-finaiugs  of 
"fact  liulicntinjr  either  that  a  particular  progr:fni  is  itself  adininislered  in  a  (lls- 
criminatory  manner,  or  is  so  affected  by  discriminatory  Pr;;ctic«s  else\^ere^^^^ 
tlie  school  svstem  that  it  thereby  becomes  discilminatory.   414  1  Jd  lUi7-<6. 

a-he  court  did  not,  however,  providc.any  guidance  c^^^'erimig  the  kind  of  fac^^ 
'Hiiding  necessarv  to  satisfy  its  interpretation  pf  section  (>02.  H  l^^.^V ,  was  pro- 
^     vidod  with  no  expross  standards  for  determining  what  consntiitos^a.  suflicient 
,  sh.nving  of  discrimination  in  the  expenditure  of  federal  funds  under  a  particular 

•  jjrant  statute  or  for  deciding  when  one  program  is  "so  affected  hy  drscriiiiinatory 
practices  elsewhere  in  tlie  school  .^vstem"  as  to  justity  lermmatioji  of  funds. 

,  The  proposed  Title^iX  regulations  do  itot  on  th^ir  face  uPpear  inconsistent 
with  the Tandarcls  set  out  in  Finch  under  Title  VL  Ifor  while  that  decision  ^ 
•(quires  the  agency  to.make  program  hy  pro;:ram  findings  to  support  a  ^^ho\o• 
iaie  tormination  of  a^MstanccN  the  principle  annoniuced  by  that  "iluigMs  more  n 
the  nature  Of  an  evidentiaiy  standard  that  a  substantive  »>^»\tati0"  ai^^ 
wutiid  not  preclude  termination  of  all  assii,tance  to  a:coveie(i  institution  prOMdejJ  . 
that  the  agencv  specitlcally  .finds  that  each  funded  program  or  activity  is   so  , 
ilTected  bv  discrijmnation  elsewhere  .  ,  .  that  it  thereby  becomes  discrimina. 
torv"  \s  noted,  the  luopcKsed  regulrttions  adopt  the  programmatic  limitation  of 
'      M'HloH  im  and  do  not  purport  to  dispense  with  the  fact  finding  burden  ^m^o^^^ 
bv  the  Pinck  rilling  under  the  analogous  provisions  of  ^J:  J^V  f  ' 

M"eneV^  e\'pro.«s  reliance  on  that  decision  might  be  road  as  mdicat  ng  Its  intent  ^ 
;r7Vm^e;eT^^^^^^^  (^stahlisiicd  therein.  U'hus.  while  II.llW might  arguably 

;  ai^^^  IX  regulations  to- terminate  ^'f^^^l^,^^^^^^^ 

ho-m  to  institutions  which  discKiminato  aj:afnst  women  m  admissions-at  least- 
V ;  I  e    0  p  1  S  s  11^^^  limited  t olrT-admiiiistratively  separate  unit  '-or  \u  other 
11  Inil'riate  circumstance.,  this  result  would  ^^^'"^^^^^^^^^^^ 
d  -etrino  «o  long  as  it  is  supported  by  the  required  adniiiiii,trative  findings,  i.e. 
that  th^offSng  practice  is  of  a  sufficiently  pervasive  nature  as  to  create  a 
«     "dii-HiniS^  environment"  which  -infects"  (^^ich  assisted  program  or  activity 

"'vUhiSh  the  dehates  surrounding  Title  IX  -e  somewl^ t  spjus^ 

nnd  iiir.n  -lu^ive  oit  the  issue,  certain  portions  of  the  legislative  history  lend 
iiaMe  I^^^^^^^^^^^^^    to  I  K.w;s  iuterpi-etation  of  its  authority  to  teriiiinate  assist- 
:  ;e  ui^^er  'm^^^^^^^^  In  th6  Senate  a  somewhat  diffei-ent  version  of  the  sex^dis- 
.    o  lmiuation  provisions  were  originally  proposed  as  nn  >       S  650  by 

<c*.i»*ofAi-  U'lvh  nf  ^u'ni^t  G  1071.  117  Cong.  Rec.  .^0500.  'ijie  debate  at  tnat  time 

Ml  d  Mr l  iin  o^^^^^  l'"t  ««">e  <li«"SSion  Avns  (lirectpcl  to  he  effect 

-    ;    l^f ;     tennina-Hon  .anction.  During  tl>e  course  of  .tlmt.lebMtc  Sena  o^^^  ^ 
iia.lc  the  tollowins  obs.ervations4n  response  to  questions  from  Senatoi  IJO"  '"'^K. 
'        "  "Vpom  N  CK  Wliat  t vpe  of  aid  the  redjnont  niiqht  he  getting  woi.hl  he  ci.t 
.ff-;  r  ef  us^MWO^e,  for  eia.npleMthat  they  have  f  »>;-»"f  / ,  "iifn^YeH^^'^^p: 
tir.ii  I  ft  us  suniiose  that  thov  have  researeh  grunts  under  the  N  III.  J>et  i  s  Mip 
,    :t^lhat  th^' a'eVoin^  graduate  work  in  -"'e  l-osrains  am  by  the 

iiffopv.'  Tieimrtinent  Just  what  t  vpe  of  aid  a  re  we  cnttin;:  oft  nei  t  • 
•••^  ;••  lUT  f  V'^^^  olT  all  aid  tliat  comes  through  the  Dopar  ment  of 

\  nwilrVi  K  h  ealiol  and  as  to  the  speeilic  ones,  the  Senator  has  .nen- 

S  T     nk  tl  <^v'  would  all  he  inclnded  Nvitl>  the. exception  of  resea^^^^  granti! 
I'nde'tl  roujUi  olh^r  departments  such  as  the  Department  of  defense 
■  ""rr  Do  'J  he  Se.mtor  iV  tnlhhig  nl.oiit overy  P'-nsram  under.IlKW? 

•  •n  r  B  vv      A  .  0  siiggext  that  I  wouKl  iniairii.e  that  any  pers-on  ^^•l'0  ;vas 
s  .tins'  n  the  head  of  the  Department  of 'neallh.  l^'''-^;'""- «>"'  ^^''/Zf/vcAt  a^ 
-    isterin"  thi.s  program,  would  he  leiifconable  and  would  use  onlj  such  le\c.a^c  as 

.       ■^luinmme.nonlihL"!;;  n.  v  jmSn^nt.  H.at  this  would  not  he  directed  a(  specific 

•  n  Jst  1, .  t  t^^ff     s  1  c      rceeivod  by  individual  students,  hut  won  d  be  directed 

nie   i^li  11  loiT  and  the  Secretary  would  I'o  e-M'Of|od  to  "-^^  S^,'^  ^"''»">'^"' 

tliat  tne  i^"v  Sn-Mty  of  ^      a  sanctio,.  has  worked  wonders.  (117  Cong.  Rec. 
<      '  3OI0S  (Aug.6,1971))." 
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•  are  federally  rinan6e(l'  For  PV5i,,,,Vi«       ,  i  .    •'    ^.^  ""'-^  programs  tliaC 

iiifiit  Jhoy  recc'i        VubL  "'""^    '»      English  depart- 

program.fs exempt?  ■  ^  "'^  Govermnentrtl.at  therefore  tl.;»t 

«ffl?S"^o's^iofeoSl'sn-nlte^^  ""^"'^  ' 

r;;^?ii>oV^"^^''^^^^^^^^^ 
n;efaS|;j;^s;it^.?^^^ 

crimhjato.  is  that  correct?  '  """i  ui:> 

in^MlifH^f  'J^l'c  Durposo  0^  title  X  is  to  end  discrimination  in  all 

Institutions  of.  higlier  education,  yes,  across  the  board,  but  we  do  liave  the  three- 
exemptions  to  whicli  I  referred . 

"Mr  Spkioer  of  \Vi5.'et)iisin.  .Air.  Chairman,  I  nmst  admit  that  I  cannot  have 
anything  but  mixed  feelings-  about  a  debase  on  discriminatimi.  The  hearinc^ 
before  the  committee  are  full  of  tesymony  clearly  indicating  discrimination  bv 
institutions  of  higher  education  in  graduate  enrollment,  liviuL'  practices  alid 
promotions.  .        -         *  ^        <^  *  >  ^ 

"I  have  three  co;iimcn ts  on  the  wliole  ouestion  of  the  amendment  now  before* 
UH,  One  IS  that  I  And  myself  somewhat  surprised  that  there  is  so  much  imvcv 
granted  to  IIBW  under  title  X  when  in  fact  the  gcntlcwmnan  Vrom  Oreiron  has 
been  a  most  strong  opponent  of  granting  additional  powers  to  HEW.  Perhap^  in 
this  field  she  feels  that  tliere'is  some  greater  justification  for  granting-  this  mucli 
power.  ^  '     ,  «  , 

"Secondly,  under  the  bill,  under  tl,ie  titles  which  we  have  gone  over  before 
we  have  m  effect  allowed  the  local  financial  assfstance  officers  to  have  a  rather 
broad  sweep  of  power's  in  tieir  right  io  pick  and  choose  those  who  should  receive 
aid  wliieh  could  \>'ork  against  low-incofne  students,  but  in  this  one  we  now  aro 
going  to  say  that  It  is  the  Federal  policy  that  you  cannot  di^crimimite  because  of 
sex  This  djchotoiiiy  confuses  me  on.  one  hand  we  grant  latitude  and  autoiiomv 
whiieon  the  other  limiting  autonomy.  •  v 

"And  thirdly.,  .Air.  Chairman,  may  I  say  in  all  honesty  that  I  fail  to  be  moved  . 
by  the  argument  that  because  it  is  public  policy  under  the  Constitution  that  vou 
may  not  diseriminate^eause  of  race,  creed  or  national  origin  that  now  suddcnlv 
we  find  ourselves  saying  we  will  make  this  public  policy  that  you  may  receive  no- 
federal  funds  if  you  do  not  follpw  the  open  admissions  policv  advocated  here- 
"  right  but  under  the  law,  {Ul  Conj-.  Rec.  3925G-7  (Xov.  4,. 

chi"i??-T^^!?^-  the  validity  of  the  proposed  regulations,  a  a^nl  consideration 
M  01  d  be  kept  in  mind.  It  is  well  established  principle  of  a  lininistrat  ve  hu" 
that  ill  ronstruiiig  the  application  of  a  statute  the  courft;  will  give  defercnc(t  to 
official  ntcrpretntions  of  the  agency  charged  with  its  onformnent  See  ec- 
Xorif-Cfnan  Nitrof/en  Co,  \\  Vmtra  States  28S  U.S.  294  f  j033)  -  Skidmorrv  i^wm 

Cwara  c  rcndiup  Corp./M  T.  Supp.  35  (CD.  Cal.  3907),  As  stated  hf  one 
eonrh  We  are  wi  hout  ay'thority  to  overturn  an  administrative  interpretation  of 
an  act  or  rogulat  on  unlfes  It  can  be  said  that  the  construction  Is  ^plaiiilv  e  v 
roneous^r  {nconsistent/wltli  the  regulation,'  (Citations  mnitted).  Even  thmi-li 
our  vipws  with  regard  vfo  the  interpretation  differ  from  those  of  the  mlminlstra* 
t  ve  agency  we  would^ot  bo  authorized  to  substitute  our  views  if  it  can  be  <;ni(l 
that  the  administrative  interpretation  was  a  reasonable  one."  McCall  Coal  Co^ 
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T7^-i-F  171  V  0(1  r.S9  C9l  (1967).  While  this  principle  of  judicial 

X  VHtlcd  States,  to  wliotlier  limllngs  of  fact 

deference- may  apply  wl  li  ^.^  the  courts  will  cnstoniarily 

meaning  of  the  statute.  roenHtions  seem  to  authorize  tlie 

in- sum,  tliereforc,  the  I'r0P«s,<'<l  Tli  Ji  i.v^tt  IMV  c<Hicational 
■  lenniiiatlon  of  all  assistance  ^''"""'''•f^.^f'      J^^i.Vt^  a.;o 
in<«tltntion  iu  certain  Mronmstaacp-:.     '  :,,  "  i,-!^  adml^ioiis- 

over,  since  the  iiieanlns  ot  the  teim  i>/n^f '"•  ,,te  anil  the  legislative  history  ia 

CiiAULKS  V,  DAtE,  LcgislatxvG  Attomcif. 
Center  fop.  >-ATio>'Ar.  PoticY  JRevikw. 
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To :  rrojoct  on  Kqunl  KUucatioii  Riglits. 
Kc  lnten>rH«M^n  of  Title 

The  Proper  Scoi>o  of  the  Kegulations. 

iVonrin-s  boforo  tUo  Housc  Committee  ou  Lai>or  and  KUiication  produced  miicli 

won^rctr^^^^^^  se.v  di.scrimlnatlon  ia  tlie 

"^SIm^i^^^i"  mril- dlS^^^^  of  tne  proper  scope  of  this  -stntiitovy  ,.o^^^^^^^^ 
The  Sn  a  iou.s  proposed  by  the  Department  of         ^''^^X'-]  nX^^l  r^^^^^^^^^ 
roiicre'U  whore  he  lesislative  body  is  to  decide  whether  I1B\\  :>  prop^»ei  re„n 
[atSarr  i..  .'lsteu^        the  meaning  .-ind  scope  of  the  statutory  autb<.H^^ 
Section  901  of  Title  3X  of  the  Education  Amendments  of  lO.J,  20  t.S.C.  lOM. 

Vo'ne^ion  in  the  rnitwl  State.c!  shall,  on  the  hasis  o^se::.  De  exclndwl  from 

ami  Wadnnte  blRher  education,  and  to  public  institutions  of,n«idergradnate 

'"f.M^n're'^Jard"to  mlmis..i..ns  to  wlucational  InMitiUions.  this  section  shall 
notliPi  ly  U"  for  on^^  from  .lui.c  2.3.  3972.  nor  for  six  yoan.  after  ^nuo 
"Tior  ill  tl  e  c  ,.«e  of  an  educational  institution  wlicb  has  l)epuu  the  proc- 
o?  o7iai  K  S  froni  being  an  institution  wliieli  adniit.ynly  studeuLs  of  one 
to  iK^ing  in  institution  whicli  a<linit.<!  students  of  both  sweA  Ujit  only  if  it 
1^  ciirrvTns  out  a  plan  for  such  a  change  which  is  approvejl  by  the  Coiii.i.ls- 
sioifer  f  f  Kduc^  or  (B)  for  i^even  yeai's  from  the  date  an  educational 
iSitlouXl^i"  t be  pioce-is  of  changim:  from  i)eliift  an  Institution  which 

ii  Itfon  V  s^^^^^^^^^^  one  .sex  ti  lK>ing  an  Institution  wh  th  adinlW 

M  e.  ts  of  both  sexes,  but  only  It  it  is  carrying  out;  a  plan  for  such  .a  c  lauKe 
w  ci  i^  approved  bv  the  Commi.ssioner  of  Educatio'n.  whichever  is  the  later , 
n  hisSon  shall  not  apply  to  an  e<lncatloiiai  institution  wb icb  Is  co"- 
trolled  by  a  relicious  organization  if  the  application  of  this  s«l|>«!Ctioa  would 
not  IK'  couPistcnfc  with  thf  relisious  tenet.-*  of  such  oreanizatlou ; 

(  i )  this  sect  ion  j^hnll  not  apply  to  an  educational  iustHutlon  whose  prlmar.T 
purpose  is  the  traiuins  of  individuals  for  tlie  military  services  of  the  linlted 
States,  or  tlie  niercbaut  marine ;  and 
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hi  H'^'nrd  La  ii(IinI.*«ioiii*  tlii.s  Sfctipn  .shall  not  apply  to  any  pnbli'c  In- 
stitution of  undewaduato  higher  Qilncatiun  \\lncli  is  an  ini,tittitiun  that  tra- 
^      illlionally  ^ad  (.oatinualLv  from  ihb  e^^tablisruneiit  IiUfc,  had  a  iwlicy  of  adnilt- 
tln?;oiiI.V'i(mlt»nts<^f  onesex.         *^  •  ^ 

The  debate  over  this  provision  centers  on  the  Interpretation  of  the  phrase 
"education  program  orjictlvUy'*  and  thus  tlje  scope  of  the  pnddbiUon,  J^oes  It 
prohibit  di.scciininationJii  the  total  school  projcrani— all  of  the  aoflvlties  and 
edu»Milonal  olTockgs  oUhe  scliool»  or  just  in  federal  grant  programs  tii  education? 
J^fctlon  002  reads  In  iwrtlnent  part:  ? 

.  .  .  CoHipIiaUfe  with  any  re<pdrpnient  adJi)tcd  piysnant  to  this  section 
may  effected  (1)  by  the  termination  of  or  refusal  to  gn^^it  or  to  continue 
assistance  \mder>uch  pro;;ram  or  activity  to  any  recipient  as"tb  ^vhonl  there  lias 
bi-en  Ml  express  lindinj;  oa  the  record,  after  opiwrtunity  for  heaj;in;,%  of  a  fuilure 
(o  oompl\;  with  such  requirement  but  such  termination  or\  refusal  shall  be 
llndKd  CO  the  particular  ikdltical  entity,  or  iKirt  thereof,  or  otlier  recipient  as  to 
whom  ^ncli  a  tinding  has  been  niade»  and  shall  be  limited  in  iis  effect  to  the 
paxticular  progni^i,  or  part  thereof*  in  whi^h  such  noii  compIIiMi't*  has  bc<?n  so 
found,  or  (2)  by  tiny  other  means  authorixed  by  law.  t . . 

TM*  oo?;trover3y'over  thi.s  sect  ion- revolves  around  the  .<;copo  of  this  terndnatlon 
aufliHriry.  ^fay  Ilinv  terminate  funds  to  (l)  all  grant  projjrams  within  :i  total 
schftoi  pro;jram  which  is  found  to^'lHj  In  jioacompliance,  (2)  only  those  grant 
projrrnms  wIdrJi  an»  tluniselves^^siK'cItically  found  in  noncompliance;  or  any 
gMiit  p'roj^ram  whU  h  is  affected  by^discrindnation  In  the  overall  school  program? 

Ill  the  context  <»f  a  delmte  over  the  vroym  Interpretation  of  the  seo|>e  of  Title 
IX.  the  re;;ulati6ns  tii  be  pronuiIgated^\uider  It,  esiKKiially  under  i^ection  001  and 
iHyj,  havo  been  the  center  of  a  growing  controversy.  A  careful  analysis  of  the 
sfafutury  language,  presents  a  clear  frameworlc  for  ndniinistralivu' implemen- 
tatlttn.  however,  ft  r^»vealH  a  structure  which  eiiibodies  the  iwllcy  concerns  ex- 
pre^^ed  during  the  tloor  debate  on  tlie  measure  an^d  wljlch  Is  consistent  with 
the  pre\hiu.s  interpretations  of  the  almobtideutical  Taie^  I  of  the  Civil  Ilights 
.Act  of        42  U.S.C.  2000d-2000tl  (4). 

.  J.  Tltr  prohibition  in  section  001,  20  U,Si,C.  im,  affninsi  discrhitinntion  on  the 
banf^  of  sc^  tn         praorqui  or  ttctivttff  rcrcivinf/  iV^/cra/  finnncinl 
avcc"  iM  propcrltf  Uitcrprctcd  as  prohibiting  diMriminatioii  hajcd  on  acjp 
in  all  nxpccts  of  a^^chool  program  which  ii  rcccivina  Federal  finasicial 
ai<xijftanci\  "    .        .  -  I 

ri)  Title  TX  crealejl  a  Feder.il  policy  agaln5t  dl.scrlmlnatinn  on^thc  ba.'^is  of  sex 
In  !hp  Held  of  eduratloa.  Jtj*  puri>o.<ie  was  to  "provide  e(pial  access  to  men  and 
wt.nten  to  the  educational  proce.'w  ami-  the  extraeurrlcniar  aetivitlCi;  of  (he 
srh*«ia"  by  .lUarklncr  discrimination  on  wveral  leveLs;  (1)  In  eniplovment  within 
eilucarional  Institutions;  f2)  in  .idmlssions  to  the  .^^chool  progra;n.s;  and  (3)  in 
nivi*-<  to  the  particular  studies  and  ser\:4ces  offered  bv  (he  school.' 
Tho  reference  In  seefion  001  to  the  receipt  of  Keder.nl  fimds  was  lnc|ude<l  not 
FmiUlse  scope  uf  that  pnihlbltlon.  but  rather  to  e.sfabli.sli  appropriate  grounds 
t  c  th.*  effoc(aati««n  of  this  Federal  policy**  The  .same  Was  done  In  Title  IV  of 
'  lh-rtvnitlc:h(^Actof3n<;i. 
* '  fj|  As  *^v('tioM  m\  of  (bo  Hvll  KI;:htR  Acf  of  I0r.l.>l2  r.F^.C.  2()00<1,  haj?  b^^u 
re::!rd  'd  as  a  general  prohibition  a^'ain-t  discrholnatiou  based  on  rare,  color, 
ard  nnfional  orlsln  in  any  prot^'iim  rcfelvlus  Federal  tlnauclal  n.^^sNranee.  ,soc- 
tlQH  *m  U  a  hr-ad  iteucral  Y»rohIj  itJ.m  agahi.*.L discrimination  based  on  ^ex  under 
any  sueh  .<i^hool  pro-jram  or  aetfvUy/  . 


•  i^^n>ii?.  u«»i».  5*? 1 2, 


ri-*|i'?t!on  .Art.  T.2B<v/»l|on  R,  tMtrrino  e.  /)aWt.,10I  VS.  «10  (W7u  Vtli'llIoV-iUv  It  H 
%q  (Ititlili,  Oklahoma  v,  Vnilcd  SldtCM  CU-U  mghu  CcmmUsion,  n.tO  r.5? 
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lu  Its  opinion  in  ISonHtcr  lUtn,^h  iichool  itotml  v.  Lemon,  :nO  1'2<1  $^17  {M\  Cir. 
i«h;7i  -  ilif  nail  circuit  ruferred  uiUicftCoiH'uf  s>eclUm001usfuliuv.:J: 
^"^s  itVm/iSi  HUuJ  a  n-:.KM..abIc  conU.tio..  tl.ai  tl.c  United  Stnu-s        mm:.-;  > 

l"wK-nil  a».vlM:ii  oe.  .  .  'I'lie  JJo.wk'r  i'.arbli  Sdiool  UoanI  aw-i.iea  Ih^Iit.iI  li- 
i,am-lal  a::^l«tni.cc  li.  NovemlK-r  JiWl.  au.l  thcTohy  I.r.n.s  a  .Us  .'/^ km 

.ri"/iirt  </.c  c-ftw«     pro!;ramx  mb]<:vt  to  «cc/io«  otfi  ixvlnbitiun  usam^t  d.^e.hm- 

I.fli);t  U.-iiU-a  "a  ■...•a.ila^fl.l  vin'<'nu..il>  t"  i.a.ti.-il.aU'  in  Uiv  .•.Inw  i-aal  i  r  - 

••Tli-it's<Tti.m i..ui.s  .JiMTiiul  lati.Hi  I'mshI  '..ii  llif  Kr-iind  ..f  ra.-.-.  i-..!..r.  ,<r  ■ia,ii"Mal 

Jl.Tml  dNlrl.-t  hn.^vcd  in  u.i-  liUs.itl..ii  uwlvcs  lan?c-  auM-inUs  uf  twl.-ial 

"^Thrlvj'uihvVi^^^  n-bilij;  li-iUm  'J'iHo  VI  ilM-lf.  liul  mi  Un-  Mopp  .>f 

HI"W>i  pald'-llufs  and  nanlalmus  prmuiii-^nti-d  nadir  it.  In  s"  d..iim.  llu-.v 
found  tliHi  111.-  i-.niliii..niim  of  fi-<U-ral  ai.l  i..  j.id.lu  .-d,.  ..is  ..n  .•irciiuM.iii.-i-s 
wivhlli  till"  tiln.'.ill.'ii  j.r.'araiii  .iffiivd  tin-  .s.ltiml  .li^iri.-i  wu.s  witluii  iik- 
aiiili..rli.v  '.  t  -.•.•ti.  us  iKU  .inU  Uoi;.  Thi-  gui.U-liia-  nM-d  tlit?  i-rin  ■  lir.ijjram'  in  its 

'  -Whrn'  ii^Ml.ililv  lii  ^IH•:llv  ami  iiuaersliiml  i!it»  Kii;r!i^!i  !aiiminj:c  oxiIhIon 
iiulion:il  «inuMri.il  nilii'»ril,\  Knmii  flill»ln»ii  fnuii  I'HV.lhv  ii:trllril*!ilt«'ii  i 

'k.-t  III.-  fiiiirl  hWd  lliui  it  nii-l  Uu*  ii-t  n-f  out  in  J/^*«riu«»f/ 1.  fiumlji  P^^'^hm^ 
/K.ii^  .Si  i-#*iv.  /m-..  Ill  ini7;:i  wl^Hi  .^tntcd  llml  -rho  ViilUlitv  o(  :i 

ro::iilat»i.n  iirfiniii*-^aii'il  iumIit  a  ;:fiu'ia!  iiiillMiiiy.:iil*  ii  iM'uxMoii  sudi  :is  ....-t|  „! 
<WW  of  TiiM-  VI  'Will  hf  sii^iaim-a       louz  as  it  \^  riMMiHalii.v  n-IaUnl  i»i 
ptiniu^iw  of  thf  t  iialiluj;:  It»plsl;iil..|i\  77^^*r/*^  t.  n^^imuif  AnUtfuUu  o/        '  <n/ 

111  M'filns  up  2in  iiliMiltnil  iuInnnMnitivf  .striKinro  ami/ emi»I«.viUK  ^  ir|iiaP.\ 
Iilf^mit-iil  MatiiP-r.v  lan;:n.ii:i'.  ii  is  appan-nt  ihat  iIk*  Si.ifiit  of  \\w  Ic^yiMafuri' 
uitiilt  t'li.ti  UHl  tiiH  jirovistiMt  In  'niK*  IX  was  Ui  pin\ifh»  eowitij^v  ot  tl:f  -aia«» 
iiaiiirc  a«  4hat  whifli  Isad  Uvoix  iirovidoil  iiimIit  TUU'  VI., 

i:n  Piili,.>  i-i.morns  whirh  iHiiuIii-iiMl  ulili  till'  in.'ljtir  \ui\\vy  nwWr  f*iii>si.linf  nii. 
that  #.f  priiiiltijtiiiiFi'X  ili-^TiiiiiaaiKMi  nn^lui  aii<*n.  p'-*MMpttMl  ^t  \rral  am<"w  Ian 'I's 
l.»  III*,  ordinal  M-r^mt^  <»f  Tllh'  IX.  TIio  t-cniral  umi-i'm  wa?*  Ilic  impart  *  f  ''ids 
prohlMiPin  «»n  varmiis  InsiUullna-  of  IiP^Iot  c'aiicaU«>iL  As  «  rosulf.  (  na'.'r<'S< 
limltr-il  iln-  s'Hijh*  «f  SfH-iii.ii  iMiK  Hat-h  **f  llio  uimMnlmi-iits  is  an  v\n-pii«m 
lo  lis  jTHirnil  proliniiiiiin  a«ainsr  sfx  iUst-riMiiii:iir*»n*  The  pmliU-ui  hhUiiU  th'is- 
lM'**u  fH,n<»tIfml*nmI  llifsr  i-Mrpilmi^i  ainm-  Iiavin;:  Wvn  i'mluiill«»*l  in  th<  ^^atll- 
t«r\  lao-nmt»,  Iltcv  rfiiialn  I  In*  t»nl\  Iloiit.s  fui  ilu»  M»*ipi'  «if  si-iiinn  JKil. 

HI  Tl.i-  Ilrnltaii.aw  im  Hu»  smiM.  f»f  sn-iion  im.  Iln-  slaHiinr.v  sanHi..»i  fnr 
mmf<»mi»IlaMo-  willi  s*fUon  !«>I.  an»  itnli'i«'i"Ii'nt  (mui  .nul  not  limn  ilK' 
Ucii<TaM>rt»1»II»lli<»iM»f  sortioiiiMll, 

la  I  Tbi-  single  c-asv  tn  fUsi'iisH  ilio  pniiH-r  aofini!l«»n  of  ilio  Jc-nii  •p^  ^^^ln- 

*Tli..  r»*frt  In  lU^f^rr  va*  fa«»il  with  rt  *elio*^1  l»oiril*<  rffii*i»l  »ft  |iTiiiU  lli^  i^l  JMr^-J  -if 
N.-fffo  Air  r*^ff^  i^r%**iilirl  Ui  .itti'nd  th»»lr  intl•{;r.tt^<l  ^dlouU  Ti^«»  Ih-^nl  rJfliiiUMi  llMf  If 
In.l  'HI  r#'-i««rf»l»llin  Jo  i.r»»vnlr.*N,tHi  P#lMr*afloii  lo  ili<*  «*ld!«lr»*n  flrsulni:  tl;:ir  ili^ 
rhlMrt^fi  P%wt  ..ii  11  !Vil*«rnI  l-a^o  hi'^^r  wore  not  ivHhlii  tlti-lr  liirj  tili  i$-in  and  llius  \u  '>nf 
i»r>«rtxi':»^!  tiv  th»««Minsl  iiri»tprj|iMi  Hnif<»«f  tli*»  fourtt^itlli  ninfii»1iii«'HK 

TJi.-  f»f»ii  rlniili  amrmr,!       .INtrlet  «.iirl'i5  n'""n2  ili.it  lh«»  •«'aM.  »*  «  ffV**^»  fi7/l 
tr;i»-fml  asMirinw  wh»Hi  It  had  ►IsnH  iintl  U«»  suh«<Mu^ni  fl^v<»r»H!jr^  i»f  I  inUtiI  ft.^vtl*-* 
r^'P.'r^n  nti  ih-         ^r.nindn  lhat  fhr\  or>*vidml  It  lo  iht-tr        rHldi^n  Tlir  tl^tilf  o  '-rt 
wrfit  fit  iii.\vM#*f.  t"  ^laii*  ihr^f*  imlrfion.ti'nt  addUloiial  sMniid*-       ^i"V  "Ut  ii f 
fi.iirt  i^'ti|'»  *ia%r  irai-hwl  ih<»  v^lHi^  rr?*iiU.  Aiimiij:  thriii  u«s  iii^r^lloli  fioi  f»f  the  t  IVil  l.f  Jll!^ 

?  .Ifi-ini*  rff**r*»rir<»«  It*  ih t*i  "flilml^Mrtps  to  r«1qraiU«tml  lii*t'*n*l»^»^ 
Ini!l**A*^  :»n  ln»--rii  ih-tt  thi*  |*r«<ldMtI*»p  *if  ihc  -rfiloii  not  Iir-  IIimI***.!  ti»  i*r»  ^nwi'*  tt'tl;> 
illriNrlr  n-tilviiiff  Kr>(l<>rnl  fiimW  If  It  h^iX  'm^t*  Infrmlril  lo  ho  <ii  JimlirtI  lh*Tr  «.»ihi  I 

Iwfi  tiri  f;wi  t»i  fnnkc  r«*f«T**nr<»  i«  c»ih<T  aHiMH-tH  f»f  th^  ii»f nl  ^^I  I  |»ri'j:f4in.  I  e,  .uluil  — r*-.* 

pr»>i;ran^  <  itt«»  ^i^iifii  wfiifhl  n>«t  fii'l<l5  lo  nnv     thriti  t<,«  detlnttittii.  ^ 
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•114  F-2d  IOCS.  (5th  Clr.100) '  considers  It  only  in  the  context  ot  the  terndna- 
Iiuja.-itle  VI,  Uoard  of  Public  Itutiructim  of  Taylor  County^  Florida  v,  Finch. 
tlon  provision,  section  tK)2;  Its  holding  lbih>  docs  uot  nftect  the  proper  s»coi)e  of 
the  general  prohibition,  section  001. 

In  discussing  the  \m  ot  the  term  in  section  C02.  the  court  said : 

**ln  tiie  lirs(  place,  the  :$tatute  requires  that  leriniuatlou  be  limited  'to  the 
particular  program,  or  part  thereof*  leDiphasIs  added],  found  not  in  compliance 
with  the  Act.  Kvcu  If  'progj^ani*  meant  school  program,  as  HEW  contends,  some 
lueaning  would  h:ive  to  be  n.vslgwed  to  theimrcnlhctlcnl  phrase  'or  imrt  thereof. 
The  logical  candidate  wonhUlxi  the  individual  grant  slututes  which  constitute 
the  iiocalled  'school  program'.'l>7«cA.  titlOii/* 

Although  the  jcourt  eventually  found  that  *  "program"  In  section  G02  referred 
10  grant  programs,  it  never  completely  dispensjed  with  thin  interi>re(ation.  In- 
stead, the  court  used  it  as  secondary  supiwrt'  for  Its  Loldlng  that  HEW  must 
make  flndln;?s  o£  noncompliance  on  a  grant  by  grant  basis  before  terminating 
funds.  ,  *  ^  *  *  • 

A  consideration  of  the  scov^  ot  section  GOl.  an  analysis  not  undertaken  l»y  the 
rincfk  court,  lends  considerable  additional  weigh|:  to  this  interpretation.  Iio$Mcr 
and  more  imjwrtantly  Lau,  Iwth  casei  which  e;:am!ncil  .section  001,  support  It 
by  their  acccptilnce  of  tJie  term  ••i)rogranr*  in  sectlo.i  iK>i  to  mean  the  total 
scl:«"-d  progr«nj. 

Finally,  with  section  002  providing  for  the  narrowest  possible  plnjiolnting  of  ' 
the  recipient,  InteriiretluK  the  phraj^e  "program,  or  part  thereof"  in  anv  war 
other  than  that  (luotetl  nlmve  would  result  In  an  unmanagealde  approach— tiie 
dlvl^^ion  of  grant  monIes,by  classroom  for  punw^es  of  termlnatjng  funds. 

(Ill  Section  002.  which  rvads  in  i^rt  -'such  termination  or  refusal  shall  be 
limited  to  the  imrtlcular  political  entity,  or  part  the«?of.  or  otK'^r  recipient  as 
to  whom  such  a  flnding  has  l>een  made,  and  shall  l»e  llmlte<l  In' It*  effect  to  the 
particular  program,  or  ptrt  thereof.  In  which  such  noncompliance  has  been  so 
found",  was  lan;;uage  first  it«eil  in  U'lflb  VI  of  the  Civil  Rights  Act  of  1«KM.  lb 
was  Included  there,  not  to  limit  the  sco|)e  of  the  prohibition  agalnit  diiJcrinUna- 
tlon,  but  rather  to  llinit  the  flcoi>e  and  tl>e  impact  of  the  termination  of  funds.  Its 
puriwse  was  to  crejite  a  balance  iMsween  the  doslrcs'ttf  use  the  tennlnation  twwer 
to  >erve  as  a  Icvenige  to  entl  dlFcrlmlnatlon  and  to  not  use  Federal  funds  to 
tjirrher  discrimination  and  the  desire  not  to  unduly  harm  the  Innownt  l>erfe- 
ilclarii'i?  of  the  Federal  monlt'S.*  Section  002  may  therefore  reaiwnably  be  given 
a  more  ll2)lto<l  Interpretation  than  that  of  the  general  prohibition  of  section  001. 

ic)  In  interpreting  a  legislative  act.  it  xnu:it  be  aasumod  that  the  legislature 
inttmdo<l  that  every  wonl  whlcli  It  usctl  be  given  effm^In  IncluiHng  ttifi  plirase 
••or  |»art  ihereor  In  section  002,  but  not  In  i^ectoloii  001;  in  incnullncJhe  word 
"activity*'  in  section  !)0I,  but  not  i if  section  1>02:  ami  In  narrowlnc  down  the 
n<l|Jo:it  to  whom  funds  i^jty  he  cut-oft  witli  such  i»reclslon,  it  Is  furUier  clear 
Utat  sections  902  and  OOl,  were  intended  to  hUve  diffe'rent  sco|>e^eeilon  noi 
ro  f'tfect  a  general  prohibition  of  ^discx^mlnatlosi;  section  002  to  iiarn^w  the 
effect  of  the  fund  termination  to  thO"fo  areas  where  discrimination  actually 
affmed  the  learning  environment  The  Umltlrig  language  ot  ihe  termltmtlou 
provi^hm  then  doC'*  not aflfect  theiiCO|)e of  11^ projiibltlon.*'  . 

H.  >»'/iort  :iu2  ftrfithlcH  for  the  UrminatUm  of  funds  /o  thOBQ  "profjramn  or  p<trt 
thtrrfJ'\  at  t  -tn  which  JiprHfft  dutrrUiilhatton  hnit  been  founds  or  ib)  ichich  ' 
ore  40  wfcrtcd  hif  a  dhcriminatory  cnaronmcht  that  they  thereby  become 
dliterlmhxotofy  thetmelvc*, 
t1]  The  pnivWuns  for  pIn|>o!ntlnp  the  lermlnntlon  of  fiunU  Hinit  the  impact 

of  ihls.^uicifon.  Scftlon  002/002  was  thus  carefully  structured  to  Jrotect  Innocent 

•  III  FinrK  Urn  J^oanl  of  Public  Inttructlon  of  Tajrlor  County.  Ktorlsl*  cb^illenrtd  IIKtTa 
at^tS»r.<  It.  t«*rmlnikt!n7  FHfrAl  fund^  tbrouchout  tbe  district  witbout  inafcitjc  sjl#vlflc  ami- 
Ui^  of  Qtiirtimpllajiec  witbia  c-ich  *peclflc  Kraut  program.  Tbe  circuit  ctmrt  held  tbat  *acli 
mi»l|iic'*  wrre  niW'Mry.  but  notetl. tbat  a  pro^rna  could  ht  Ju  roncoaplUnce  as  a  rwult  of 
dI*<Tln(ilnat»»rr  aetlon*!  In  oth^r  part*  of  ibe  i^cboQl  pra^ratn. 

•*  riJfJM  thla  lntrn*r<?t3tlon,^  scbcofi  Federal  grant  procramti  a»  netW  as  all  of  tf.i 
mb^T  offf rlns#.  ^ould  bo  trrattNl  a»  cororH)ocnt  paru  of  lu  ''education  pro;:ram  and  actlrl* 
tie* !i<  tbat  iibra»«  Is  usctl  In  section  001.  f  *»«  «  ««u 

•ri#»fA,atluT5.  ^  / 

•  SecU«n  IWl  r.in  »tand  apart  from  tbe  atatutor^r  «anctldn.  5cdlon  002.  I^nforccment  of  tha^ 
irrn»«r«1  |irr»bIbUIon  U  pojulbl*  outjtiae  aectlon  902.  as  In  Uiu,  -  -'^^^ 


available  In  IbecourtJ  to  effectuate  tbe  statute.^  i;c«cral  ptoliIbUIoa  against  dUcrlmlaatlon. 
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U'^-**fluiftrieH  M.  tb*»  sftiny  time  that  it  waa. designed  fo  terminate  funds  to  prevent 
dim  ff"!"  i»vlng  administered  in  u  tiiacriininatory  r.mnner  op  from  irav?ng  a 
ai^crlmtiiatojc^  effect.  Tlie  Interpretation  pre^eutea  by  the  court  in  Finch  properly 
i^alances  ttiese  cou'HctTnt;  policy  cunsideratlphs. 

"If  the,  funds  provided  bj  the  grant  are  administered  in  a  discriminatory 
luaimer,  or'  if  thoy  support  a  programr  ^vllich  Is  infected  by  a  discriminatory 
•  ^vironment,  tlie  terminatioa  of  such  funds  is  proper.  But  there  will  also  be 
*.aM?s  from  time  to^Ume  where  a  particular  program  witliin  a  State,  within  a 
cuuuty,  withiiA.a  district,  even  within  a  bchoul  (in  bhort,  within  a  political  entity, 
or  part  thereofj  Is  effectively  insulated  from  otherwise  unlawful  activities. 
Congress  did  not  intend  that  such  a  program  suffer  for  thQ  sins  of  atbers  ...  In 
tiiii*  ^vay  Uie  Act  is  shielded  from  a  vindicflve  application".  Fxrich,  at  1078. 

Funds  to  a  feChool  would  not  be  completely  terminated  upon  the  finding  of  an 
'   lust^iiu  #»,«if  discrlmluation.  IloweVer,  all  f  unds which  supported  a  program  which 
^    W4U  iiiffcted  by  a  discriminatory  envirouaient,      which  were  themselves  iised 
In  a  dl8criminaotory  manner,  would  be. 

il\  Xbe  iK>ii3lbaitj'  tliut  discriminatory  action  iu  one  area  of  the  school  program 
have  effectii  oti  other  a^pectij  of  the  program  is  accepted  by  the  Fxnoli  court's 
*f*imiretaUon.  Altlioi.gli  thi.-j  recognition  eame  under  Title  VI,  the  concept  of 
;.4iiit '  or  infection  is  etiually  relevant  to  problems  of  sex  dlsj^rimlnatioiv  under 
r*tk^  IX.  Some  specific  examples  illui^trate  how  this  conpept  may  work  in 
i»ractice.  ,  /*/ 

mu  a  high  school  coufuseling  office,  which  receives  no  Fed^l  funds,  feels  that 
u-atffi  should  be  trained  to  be  secretarie:>  and  hairdresserLiiot  auto  mechanics 
woodworkers.  -V/j  a  riiiult,  the  office  refe.rsthe  female  students  only  to  those 
\»K;iaional  educiitiou  daises  (Federally  funded)  which ^.teach  "pr6i^^  female 
-KiiiH  .  ThU  \ocational  uducatl(*i  program  \}Ould  thus  be  so  infected  by  dlscrim- 
uiatiMU  ivithln  the  jichool  program  that  the  terjnination  of  funds  would  be  proper 
%  »imb^r,Fi«c/i  and  undtT  the  purposes  of  'Xitle  IX,  even  if  the  program  itself  had 
r.ft  bet»ri  found    be  administered  in  a  (Kscrimlnatory  msiiiner. 

The  Hbrur>  *»>>te:a  in  a  unlverbitj  recene.s  no  Federal  funds.  They  feel 
.li.tt  female  Ht^jdent.-*  tli*tract  the  male  studeutiS  f-rom  studying,  so  they  allow 
^r-i-m  access  to  junt  oue  of  the  ii> item's  foui*  libraries.  §uch  a  policy  on  the  part 

iiit  admin»>inition  \\ould  create  a  dii>erlmlnntoJy  almosphere  which  would 
i*u\e  randfications  throughout  the  educational  .program  of  the  uiuvei'sity, 
would  InftKjt  the  entire  u;ilvcr«ity  coniiminity.  ♦  * 

The  athk'tic  departnient  rccel\es  uo  Federal  funds.  I^ecause  they  have  a 
lot  Iff  wurk  to  do  to  get  their  teams  in  shape  for  the  varsity  seasons,  they  close 
iht*tiMori4  uf  their  fauUtios  to  woluen  for  all  but  two  hours  a  week.  (Only  30% 

the  male  i*tudentii  are  involved  in  varsity  athletics,  yet  all  of  them  .':rc  allowed 
^irti«  ase  of  the  facility.)  Again,  &uch  a  policy  \\  ouhl  affect  tl>e  total  school  environ- 
liM'Ut.  The  feelings  of  inferiority,  or  i^et^ond-cliiBs  citi?:enship  within  the  school 
ii.mmnnity  would  per\udo  the  whole  of  the  female  sthdeuts'  activities.  And 
.  iTMimbly,  more  Importuutly,  such  explidt^licles  wofdd  affect  the  attitudes  with 
v\mch  tJie  uomtiu  studfeiiu-j  were  accepted  by  their  male  counterparts  and  by  the 
•ta.niity.  CarryuM;r  into  all  a>pect^  of  the  school  environment  would  thus  result. 

Infection"' exists  oa  a  continuum  from  instances. here  the  discriminatory 
4»iu»uft  on  other  programs  li*  clear*  tangible  and  measureahle,  i.e.  example  1,  to 
i.>M.MiiAs  wliere  it.  is  highly  intiingible,  lar^eij  psychological  and^not  clearly 
'  a*i*?F!^ureable,  I.e.  example  3's  impact  on  tlie  purely  academic  asiwcts  of  the 
-i*?.»*^l  s  pi*«igram.  AUheugh  FxnvK  indicated  (liat  the  agencies  must  make  findings 
fifct  iirt  to  the  "ihfettion''  of  the  grant  pfograms  by  practices  elsewhere  in 
Uif^  >c-h.H»l  program  before  Jtjijnuinatljig  funds,  it  did  not  reveal  the  point  at  which 
thH 'Infeclirm"  occurs. 

Where  along  the  cwutlnuum'is  a  program  which  is  receiving  federal  financial 
4i-.Hi>tftnci*  .HO  affected  by  disi  rindnatory  practices  elsewhere  in  tlie  school  sys- 
it-m  UiJtr  it  thereby  becomes  dis^lminatory"?  The  vocational  education  program 
js  t  it-arly  ao  affected  by  tbti  first  example,  but  what  about  the  effect  of  an  example 
1  -situation  on  a  fetl^^ral  research  grant  program?^  AVou Id  it  be  so  affected  tlmt  it 
th^^reby  been  mo  discriminatory^ 

Iho  court  never  conj^idored  these  ouestion^  in  Finclh^  tbeir  answers  are  not 
» b»ar»  It  is  clear,  however,  that  the  concept  of  InfecMou"  is  cflually  relevant  o 
dl.M:rimkiatlou  ahil  tlnishnlid  tmder  the  termination  provision  of  Title  IX. 
A*i  tia^j^  ret'Ogni'i'd  by  the  fifth  circul|,s  decision  in  lUnch,  the  policies  and  pur- 
ji«'*.es  !>ehind  Title  Tl  and  tluis  Title'lX-  require  it,  and  the  agencies  have  been 
ti*tni,Kte<l  with  the  tank,  of  determining  at  least  Initially,  where  along  the  con- 
tImuixtLjfi  progmm  'will  be  deekned  tol/C  Infected* 
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nr.  Pnlicv  ConHMnratiom/ Conclusions 

«vi!iji'-Vi^  ""f'Drcted  in  a  maimer  wliicli  eives  effect  to  all  of  the 

h^'f/^'o  '•"""I"''  ^■"E"'  "  tlisorin.inatorv  nminier  or  froMi 

to  attribute  broiid  scope  t&  sections  'Ml  jnul  002.  To  limit  sect  o    <Wi%  n.n 

reetly  recwv.ns  IVderal  f;m(l.s  ^Vould  cut -the  schooin'rogran,  nml  •  c  i  in  .t 
rh  \nf-  «>ffc.ctivo  attack  on  se.x  dleri  n i  a  io    vo  ,  d  he 

0  ee  a'nr:uc^K!;r'':h?:.d •"^"•"'"^•'^  oraMni^rin^o  Which 
It  ai"Ln  rS.""  ''"'"""^  the  conu.e  ik'  1  olidef;,!  li^^^^^ 

Therefore  a  considerafio:)  of  the  i.-iw  nnd  iwlicv  imdc.-lvin"  Title  TV  nf  n,„ 

eoi:"h;r,'..sf""''?""'^^ ^^•ots^'^ii^jz'i^ 

(1)  .Soc'tioh  ,901  is  a  gonenil  prohimMon,  proliibitiujr  di^^eriiniinMon  h-K.^i 

«.;;S'."si'iS::;'^i(:f.,"'^"  ^""■^    "-J-  "•>.ie.:'isrri[4nj;i:^^^^^^^ 

"■--•.oo/ro«rartr.ri^ 


US.  '   . —  ^  ^n^'^ 

■      STATEMENT^-'OF  HON.  STEWART  B.  McKINNEY,'  A  REPEESEKTA- 
.     y  TIVE  IN  CONGRESS  FROM  THE  STATE  OF  CONNECTICUT 

-ircluxxEV.'I  am  very  liapiw  to  be  lieie.  Aladain  rinii-l-irlx' 

Equal  opportuiiityju  educ.lfion  is  fuiulajiiprital  to  equality  in  all 
.unnan  omleavors.  Jt  i.s  edi.cation  that  ,IotcnniiK>.s  oaos  att  ,k1c>s  £ 

dc    .d       1^  5    H"'  l}o  cxolMded  froin  participation  in.  he 

IVl  !   •     I      ""'"^  so'^  ^-^twl  to  disr.-in  ijiatio  V  under  anA' 

odi.o  it.pnal  pro-ram  or  activity  rea?ivin- Federal  assist  nSi  "  ' 

•       ^^SS^Zf^T^  "'^^'7''^  Beclaration  of  Indepondb;'  o  •  ?• 

,,''1'^  "V'jor  controwiNy  o<er  titfo  IX  is  in  (iip  area  of  <iH,4,.fic- 
,        Inio  allown,n:  that  wonuM^hould  receive  oqt.al  ednSL^^i  Jppfc 
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iiiticsj  iuaii>  bcHeNo  iiiat  thib  should  not  inchitle  sports.  Altliough 
ainiubt  all  agiec  tliat  pU\bical  acti\ii\  is  niioe^jj^ary  for  botli  sexes  and 
that  a  iiealtiiy  body  cuiiipleiiients  a^liJalth}  iiiiiid,  ui  the  ared  of  sports^. 
t!n>  liiaiu  sex  lias  tiaditiuiiall}  been  atl'urded  a  greater  chance  for  phy- 
sical devclopiiicnt.  ^ 

It  ij5  nut  liuusiuil  that  the  atliletic  culture  of  a  society  reflects  the, 
tu».iet}  s  nuniialiNc  \alucs.  Competitive  spurts  require  discipline;  lead- 
cisliip.  aggresfeivcuijiss,  all  traditionally  coiibideVed  male  cliaracteris- 
lics.  AVomen  arc  encouraged  to,  be  ^^ealv  and  pa^bive.  A  high  le\;^l  of 
achic\enicnt  in  sports  is  a  contradiction  of  the  ;  cotriotions  of  the  ie- 
juaie  role.  CvtlturaLnuth^  ha\e  determined  uliat  is  right  for  in^'U 
and  women.  3i;v  stercoty  [ung  a  v'hole  casie  of  p'eople  ve  are  limiting 
tiioir growth  and  potential.  ^  ^ 

ii>  true  that  men  and  womeiinow  dilTcr  in  their  athletic  ability. 
ITcig^ht  and  \\eigat  are  often  iLk'teiminant,s  ot  atldcti<'  skill.  TiK'  a\(  i- 
age  nnm  is  more  likely  to  pos^e^s  greater  strength  and  speed  than  the 
a\erage  wujuan.  The  average  woman  has  greater  precision  and  ability 
liiau  hm  nial^  connrerpart.  ^    ^' .      -  *  ' 

*  I  fov.e\  ci',  makmg  di^  iMtms  baocd  on  a\  cragcs  i^  limiting  and  ighure^ 
the  rKility  that  nnun  women  are  better  j:thlete>  than  the  aveiaiie 
Uian.  We  kianv  tlfat  until  puheity,  oh-J  and  hoy  eliildren  have  roughly 
the  >ame  «i(hlrtir  rapaci(^\.  After  thi;S,ptiint  there  is  a  Mgnijieant  dif- 
feienee  in -their  alMli^y  in  most  b|K)rt>.  l[o\^e\ti^ until;  we  sitop'  ]>iiui;h- 
iug  girl  chlldreu  for  heiiig  tonilans  and  allow  tlieir  full  participation 
in  H'hohutii*  athleti»'>,  we  willjie\t'r  know  their  true  eapai  ity  as 
^port>pwrbon>.  Luleed  In  the  So\ iet  t'niou  w'here  femininity  is  not  a 
preiuimu  value,  wmueu  athlete.^  are  far  superior  to  our  own. 

The  bktant  di^^oi imiiialion  against  women  iu  Intercollegiate^  ath- 
letics slK^uld  end.  Although  the  title  TX  legulatrons  do  not  call  f^ir 
et'iual  aggregate  e.xpenditureb.  1  helie\e  that  we  ean  •iiehicNC  a  ]jirtniv 
kA  (he  grosi  iiu'(|nalit\  .that  e.xi.^tb  by  lookinir  Jrt  tJie  diO'ereiji  i^b^  in' 
cApenditures  in  mens  and  wonum's  athletio.  J',he  a\ erage^ijistirut .0.1 
of  higher  education  iu  the  Vnited  States  Inulgetb  le-s  than  $1  a  \ear 
per  wonuni  student  on  spoitb.  Indeed  in  lOTri  the  women's  total  inter- 
eollegiate. athletic  huduet  \\a.>>  only  2  ]>emait  of  the  ihens  total;  Tn 
the  larjjer  ••power"  bchoolb  discrimination  is  even  more  blatant.  F.^r 
e.xample  Ohio  JState  University  spent  1,.W0  times  more  for  tlieiV 
men's  athletic  prorjram  than  for  women's  sports. 

I'he  regulations  establibhed  In;  IlKW  and  approved  by  President 
Ford  are  neees>ary  ^tup^  in  endiuti:  sex  di.^criniination  in  ednuatibn. 
As  Secretary  Weinberger  Inis  stated,  they  enliauee  tlie  opportunity  ftu* 
^\omen  ^hiie  allow  Inj?  .-chools  the  (le.\lbilit\  the\  need  lo  keep  com- 
petiti\e  -ports  a]i\e.  They  are  not,  as  the  XCCA  would  have  us  believe, 
a  blow  to  re\enue-produeing  sports  nor  will  they  cause  the  destruc- 
tion of  existing  mens  athletic  programs.  Ilowcxer.  they  a  legis- 
lative mandate  for  qmilitv  athletic  pro^rrams  for  women.  , 

T  believe  that  njiuch  of  the  contro\er.sy  oyer  tiHc  IX  inroive^  a 
niisnnclerstanding  of  the  intent  of  the  regulations.  Tn  all  areas  exiTl>1 
contact  s|)orts.  e(|nal  athletic  fun»ortnnity  >hould  l>e  provided  for  boUi 
se^es.  As  T  nojed  earlier,  title  TX  does  not  require  euual  expenditure^, 
althoutdi  the  re<rulatif;n>  do  mandate  an  investigation  into  a  faiiur|' 
to  prov  ide  necessary  funds  f(j^*  one  sex.  A  school  mint  e\ aluate  whether 
its  atldetic  progjain  reflects  the  interests  and  abilities  of  both  sexes. 

TA  077  -7ri—  14 


198 

They  must  see  tliat  supplies,  cquiplnent,  games,  and  practice 'scliedulcs,' 
^oaehmg  time,  locker  rooms,  facilities  and  training  services  provide 
jnen  and  women  with  an  equal  opportunity  to  participate  in  atJiletics. 

What  does  this  mean  ?  It  does  not  mean  th'at  woraeu  must  be  allowed 
to  play  on  all-male  teams.  It  does  mean  tliat  if  a  wonian  is  intei-ested 
an  playbig  a  competitive  sport  and  a  woman's  team  in  that  area  does 
jiot  exist  she  must  be' allowed  to  compete  for  a- position  on  the  team 
if  the  school  has  liriiited  female  participation  in  the  past)  A«  school 
might  provide  separate  teams  or  one  team  based  on  competitive  ability. 
In  situations  where  one  t^am  cannot  accommodate  the  interests  and 
.abilities  of  both  sexes,  separate  teams  slibuld  be  provided. 

li\.ll  contact  sports,  which  are  the  major  revenue-produ6in'g  sports, 
'  are  exempt  from  these  regulations., Women  do  not  have  to  be  allowed 
t4ie  chance  to  try  out  for  suclugaines  as  football,' basketball,  and,  ice  • 
Jiock^y,  nor  do  comparable  sprts  have  to  be  offered.  This  exception 
rendeVs  the  complaints  of  such  organizations  as  the  NCCA  ineanin«'- 
Jess./  *  .  '  ^ 

,    The  tactics  of  the  large  univei^ities  and,athletic  organizations  have  * 
been  twofold.  They  havfe  tried  to  convince  the  Members  of  Congress 
that  what  is  needed  is  an  economic  study  of  the  implications  of  title 
iJ^  and  that  the  I'epilations  should  not  extend  to  athletics. 

Madam  Chairlady,  an  economic  study  atvthis  time  is  totally  un- 
warranted. Title  IX  became  law  in  1972.  It  is  now  1975.  We  should 
,  delay  no  longer  in  its  implcmentatioi^  Discrimination  against  a  class 
or  caste  of  people  is  always  profitable  for  chose  that  are  perpetuating-  '  - 
the  discrimination.  I  am  quite  sure  that  slaveownei-s  doubtlessly  askect 
lor  an  economic  study  of  tlie  emancipafion  proclamation.  Neverthe- 
less, freeing  people  to  develop  their  potential  is  worth  any  slioit  tern^ 
'Cost. 

^  That  title  IX  riglitf ully  deals  with  athletics  is  both  a  le^al  and  a 
social  issue.  The  title  IX  clause  of  the  1972  Education  Act  is  almost 
Identical  m  wording  to  title^VI  of  the  Civil  Eights  Act  of  1964.  In 
every  court  case  challenging  the  boundaries  of  title  VI,  it  was  held 
that  the  prohibitions  coVered  every  aspect  of  an  institution  receiving 
ederal  aid,  not;!  list  particiilar  programs. 

Yet  the  issue  is  far  more  important  than  legal  precedent.  Women. 
aiP  an  integral  part  of  the  universities  they  attend.  To  limit  the  pro- 
Jubitoi-y  effects  of  title  IX  to  only  those  areas  directly  receiving  Fed- 
eral aid  allows  sex  discrimination  to  continue  to  exist  in  many  other 
areas  of  that  same  institution.  At  a  time  when  many  of  our  private  - 
institutions  are  having  serious  financiardifiiciilties,  it  is  especiallv 
imi^ortant  that  we  assure  that  women  will  be  treated  equally  in  all 
aspects  of  tlieir  educational  endeavors. 

Madam  Chairlady,  in  this  Bicentennial  Year  we  must  redodicate 
ourselves  to  tlie  principles  on  which, our  Ifation  was  founded.  I  caiT't 
help  but  think  that  a  birthday  is  not  a  Celebration  of  the  past,  but  a.  . 
dedication  to  the  future. 

It  is  also  International  Women's  Year  in  recognition  "of  the  signifi-  ^ 
cant  contributions  of  women  to  our  history  and. culture.  It  is  fittiuir 
that  in  this  year  we  qui'ckly  implement  the  title  IX  regulatiohs  mid 
end  all  sex  discrimination  in  our  educational  institutions.  In  this  way 
we  will  be  taking  a  necessary  step  in  assuring  that  women  may  achieve 
full  social  .and  economic  equality. 
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.       .      ;  .  *  .  ,  . 

/  Madam  Chaii'kdy,  I  would  like  to  conclude  my  testimony  on  a  per- 
sonal noce/I  nave  served  on  many  college  and  educational  boards,  in- 
cluding my  own  two  alma  maters  of  Princeton  and  Yale,  There  isn't 
one  of  these  educational  institutions  t>at  could  exist  today /«\'ithout 
massive  Federal  fniancial  assistance,  be  it  in  direct  form,  be  it  in  tui- 
tion payments,  be  it  in  tax  staltiis,  be  it  in  dormitories  built,  be  it  m 
roads  built, 'be -it  in  Government  programs  in  phj'sics  and  all  the 
other  programs.  So  that  the  ar^ment  that  title  IX  should  not  cover 
athletics  is  patently  ridiculous  oecause  none,  of  these  colleges  or  uni- 
versities could  alfford  an  athletic,  program  if  they  didn't  receive  F<ed- 
eral  financial- assistance  ifi  other  ureas.  .  >^ 
*  A  really  personal  i>oint:  4  vears  from  SeptemJ?er  I  will  have  four 
children  in  college,  three  of  them  jouii*?  woineiu  I  will  pay  the  same 
amount  to  send  a  daughbc  to  Princeton  as  I  would  a  son.  Is  itiair 
.  that  I,  as  a  father, ,pay  the  same  amount  to  educate  one  yf  my  daugh^^rs  ^ 
and  yiE^t  not  have  liev  receive  the  same  facilities  and  chances  and  same 
opportunities? 

Just  as  an  amusing  sidepoint,  I  sit  on  the  board*  of  a  small  school 
in  Westport,  Conn.,  that  was  all  youn^  ladies,  kindergarten  through 
hi^^h  school.  The  young  ladies  in^the  scliool  voted  95  ))erce^it  m  favor 
of  allowing  the  male  sex  to  join  them  in  their  hallowed  hfills.  Were  ve 
at  that  point  to  refuse  to  build  a  new  locker  room  for  the  boys  or  refuse 
toilet  the  boys  have  basketball  court  room,  refuse  to  let  the  boys  haye 
tannis  court  room,  even  though  the  boys  were  less  than  10  percent  of 
the  school?  I  think  not.        '  '   ,        i  • 

Jt  seems  abmtrd  to  me  that  in  a  nation  dedicated  toithe  Declaration 
of  Independence  and  the  Constitution  and  the  Bill  of  Eights  200  years 
after  our  founding  we  are  stijl  discussing  voting  rights  bill&:-sti  1 
discussing  women's  rights— still  discussing  gay  rights.  We  are  3till 
ariruing  about  the  verv  fact  that  never  confused  our  forefathers,  and 
that  is  that  all  .n)en— and  that  is  a  generic  term— are  created  equal. 
'  lis.  Gmsno^At.  Thank  you  very,  very  much  for  your  testimony.  I 
think  that  vour  testimony  was  really  quite  powerful  and  quite  apropos. 
J  wish  ehat  there  wore  many  other  individuals  who  tend  to  be  rather 
'complacent  anil  tend  to  be  rather  shockeil  by  potential  changes.in  this 
society  having  rhe  opportunity  to  have  heard  your  testimony. 

The  NCAA  is  raisinjx  many  arguments  which  are  dispji-oportionate 
to  what  the  entire  tirle  IX  is  all  about.  They  have  been  chiefly  the 
beneficiaries  in  tern\^b,of  the  educational  yq\  enue:^  and  procedures  which 
have  iiot  admitt(vd  women  before.  . 

Mr.  McKix-xdy.  Xobody  that  has  had  ai\ entrenched  autocracy  likes 
to  see  it.sliak(|ii/i  little.  I  don't  think  the  coAches  want  id  tell  their  foot- 
ball plavers,i^^ou  can  only  have  three  new  uniforms  this  year  instead 
of  the  Ave  we  have  been  giving  you.''  Perhaps  they>  won't  be  able  to 
give  them  that  special  dijiing  rottin  reserved  only  for  the  athletic  elite. 
Perhaps  they  won't  be  able  to  givQ  them  tliat'special  dorinitoiy  reserved 
only  for  the  athletic  elite.  But  I  as  one  who  was  an  uncoordinated 
student  would  be  dcliglited  to  see  them  live  the  way  the  rest  of  us 
did;        .       .    '  «     '  •       ,    a  . 

I  think  some  coaches  don't  want  to  realize  that  there  are  gomg  to 
be  women  coaclies  that  are  going  to  be  at  the  coaching  nieetings  and 
are  going  to  have  a  say  in  the  discussion.  ,  / 


200  .   .  • 

We  are  talking  jiboiit  i/isUtufcions  that  look  fo  tha  United  States' 
for  help^uiul  I  think  tJiey  must  Jive  under  the  tenants  of  the  United  * 
btntes  of  America. 

It  might  interest  the  Cha\rlady  to  know  tliat  until  6  monihs  aijo— 
1  ani  not  a  lawyei'— my  legal  stall'  aide  was  a  Mr.  George  Pizaka. 
who  became  cpaeh  of  one  of  the  most  po^\elfnl  basketball  teams  in  our 
btate,  i^airlield  I  nivei-sity,  lie  now  represents  thiee  athletic  associa- 
tions and  I  am  still  testifying  tho  way  I  am,  ' 

Ms.  Ciiisuoor.  Thank  you  very  mijch,  .Air.  Mclvinney.  Mr.  Simon. 

Mv.  bntos.  i  have  no  (luestions,  I  just  commend  vou  for  the  general 
^^^^•"St  of  your  tcstnnony.  It  Avas  an'exceilent  statenienh 

3fs.  CniSJioor.  lhank  you  very  inuch  for  your  appearance  beforor 
tho  Connnittee.  .  ^  , 

Mr.  ifcKixxEY.  Thank  you  for  your  inferest  ajul  listening  to  me. 
*  ^^-^V"^-  t^"sifOJ^'>r-  The  Chair  recognizes  my  colleague  from  Xew 
1  ork,  Kepresentative  Abzug. 

STATEMENT  OF  HON,  BELLA  ABZUG,  A  REPRESENTATIVE  IN  ' 
;     CONGRESS  FROM  THE  STA^E  OF  NEW  YORK  , 

*  "\?^f'i  ;'V;'^^^"  Congressman  OlFara,  membei's  of  the  subconunittee,  I 
wt»ul(l  iilce  to  thank  you  for  the  Qpporruniiy  to  .appear  today  to  testif  v 
,011  the  vegnlationsi  implementing  title  IX  of  the  Education  Amend- 
ments of  1972. 

TJicsc  lonor^qwaited  regulations  repre.sent  a  necessary  jRi-st  step 
toward  the  ehinination  of  sex  discrimination  in  educational  proirrauis 
and  activities  receiving  Federal  financial  fussistunce.  Atfe  all  knou  ho^v 
serious  and  pervasive  a  problem  sex  discriminatioirin  education  has 
f>nen.  TJieJieanngs  lurid  bv  former  CoUgresswouian  Green  as  Chair  of 
this  subcommittee  outlined  in  detail  many  instances  of  discrimination 
against.  Avomen  and  girls  in  this  area. 

^^Qualificd  women  have  sometimes  been  frustrated  in  tlieir  attempts 
t.agam  a(hnission  to,  or  Ixicome  em]do>ed  at,  edui^ational  institutions 
because  of  their  sex.  Opportunities  for  wolhen  to  participate  in  aca- 
demic, extracurricular,  tiM  other  .nctivities  ofi'cred  bv  educational 
institutions  have  often  been  se\erelv  limited.  For  exainple,  Momeiis 
programs  received  onh^  about  2  i^crcent  of  t)ie  intercojlegiate  athletic 
budget  in  1971-75,  according  to  a  report  prepared  by  the  American 
(  ouncU  on  Education.  Advanreuient  of  w^men  to  .supervisory  posi- 
tions in  the  edncution  system  lias  been  made  diflicnlt  because' of.  tex 
bias.       '  '  , 

_  To  iilnstrate,  the  most  recent  snrvev  conducted  bv  'the  Kittional 
I-ducation  Associiition  revealed  that|  while  two-thirds  of  classroom 
teachers  at  the  elementary  and  secondarv  level  aje  women,  onlv.i:5.r> 
peivent  of  principals  and  one-tenth  of  1  percent  of  superintendents  at 
this  level  are  women.  In  fact,  the  situation  woi'seiied  between  the  time 
their  two  most  re^jent  Siir\eys  were  conducted,  in  11)70^71  and  in 

T  wojild  like  to  state  at  the  oufsct  that  although  Ihese  regulations  are 
not  perfect,  J  strongly  urge  that  lliev  not  be  disappro\ed  by  Con^n-e^s. 
either  m  whole  or  in  part.  3;esi5if e  their  limitations,  tho  regulation.s  as 
thev  now  stand  will  force  institutions  to  nuike  sweping changes  aimed 
4  .        eliminating  sex  bias  in  the  conduct  of  cducatioual  pro<ri*anis -and 
/  activities,  ^ 
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T^t's  take  a  look  at^  what  tlie  regulation^  viUl  do.  In  the  area  of 
avliiiifrsions,  institutions  will  no  longer  be  able  to'give  preference,  to 
one  pci*sou  uvcr  anotlier  soleh'^  on  tlie  basis  of  sex,  nor  v»ill  tli,ey  Jbe  able 
ti>  apply  numerical  linutations  on  the  number  of  persons  of  eijther  sex 
wlut  may  be  admitted.  'Jt'his  will  mean  that  women  will  ndJojiger  have 
to  be* more  qualifuxl  than  the  men  agai^ist  wJioni  tliey  are  c6mi>eting 
.  fur  admissions  to  colleges  and  universities,  as  has  sonietinies  been  the 
Ciii^c  in  the  past.  Nor  will  qualified  women  be  refused  admission  because 
tliL*  "quyta"  iox  women  has  \^ready  been  filled.  In  considering  appli- 
cants for  admission,  institutions  arc j)rolubited  from  applying  rules. 
^  ctjn\erning  parental  or  UiaiUal  statuSi  which'  treat  persons  diffdrentlv 
J  an  tlie  basis  of  sex.  Institutions  will  not  be  able  to  have  policies  of ' 
^   admlttiufi:  married  men,  but  not  marriecT  women,  or  admitting  men 
witJi  small  children,  but  not  women  in  the  same  situation. 

Once  students  are  admitted  lo  an  institution,  they  may  not  be 
trv.ittd  dilVerenlly  on  the  babis  of  sex.  Rules  of  behavior  and  fippear- 
aUiO,  digibility  for  in-State  fees  or  tuition,  for  example^  may  ^ot  be 
dillVrcnt  on  the  basis  of  sex.  Access  to  course  oiTerin^js  will  not  bo  - 
ri'^tiicted  on  the  ba^^is  of  sex,  .so  that  girls  who  wibh  to  take  industrial 
aits  t:oursos  and  bo\b  who  to  learn  about  such  areils  as  home  eco- 
nomics will  not  be  prevcnted*from  doing  so.  ^ .        ,  ^ 

One  critical  area  co\  cred  l)y  the  reguhitjons  is  counseling  and  wsq  of 
tuun>eling  materials.  X'ni'ortunatel}',  girls  and  women  are  often  chan- 
neled ijito  occupations  \y]iich  ai  e  "traditionally  female!'  and  are  not  en- 
ii^aia^ed  to  consider  a  range  of  options  as  broad  as  those  presented 
to  niiiles.  Sex  bias  can  occur  both  in  counbeling  itself,,  and  In  the  use 
of  ^t'x-^btereotyped  couubcling  material.s,  and  can  aft'ect  men's  choices 
a.s  Well  as  women's.  The  regulations  will  compel  instittitions  to  elin\- 
in.ite  .-uch  sex  bia^.  a  neccbbitry  step  if  both  .men  and  women  avQ  to  be 

.  en  tho  opportunity  to  excrci.'^e  true  choice  in  making  educational,  as 
well  as  occupational  ai\d  professional,  deci.sions.  ' 

Employment  at  institutions  is  another  area  covered  b}^  tlie  regu- 
latluiks.  Institutioub  may  no  loiiger  make  employment  decisions  in  a 
Uianni-r  wiiicli  discriminates  on  the  basis  of  sex.  biice  individuals  are 
"  i'Uipkncd,  thc.'^c  regulations  would  mandate  that  they  bo,  tre'ated  the 
-ame  in  terms  of  promotion,  compensation,  job  a.ssignmonts,  fringe 
Li  iu  fits,  as  well  as^a  variety  of  other  job-related  m/it^ers.  Of  particular  , 
jiutc  ii%  the  fact  that  pregnauc\  nuist  now  bo  trcate  Jlike  any  other  tern- 
poraiy  disability  for  employment  purposes. 

Th  , changes  are,  of  confine,  long  overdue.  And  although  the  regu- 
lations arc  not  all  that  sonfj  of  us  hoped  they  would  be,  they  do  repre- 
n  nt  a  irood  bejjfinning.  'J'itlc  IX,  and  the  implementing  regulations,  are 
a  re*-ognitioji  at  long  last  that  girls  and  women  should  be  given  fjio  ^ 
.NU.iu  opportunities  ai>  men  and  boys  to  develop  intellectually,  socially, 
and  pln.^ically  Within  the  context  of  educational  programs  and  activ- 
ItiesS  So  longer  will  the  fact  of  i^ex  be  an  excuse  to  limit  a  women's  ^ 
i  hant  o  to  get  a  good  eilucation  or  a  good  job  at  an  edilcational  insti- 
tut  unu  or  to  participate  In  a  course  of  study  or  an  educational  program 
of  her  choice.  .  ^  .    .  , 

A  great  deal  of  attention  has  lx»en  focused  on  the  application  of  title 
XI  to  athretic  programs  offered  at  educational  institutions.  Although 
athletic  programs"  are  only  a  stnall  part  of  the  activities  affected  by 
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the  regulations,  fliis  bonie\\hal  narrow  i.^uc  sv^iiis  to  liave  provokt'd 
tho  gi-cater  part  of  tlie  debate.on  the  titloIX  l  egulations. 
Apparently,  some  people  think  that  the  regulations  should  not 
'  with  atli4etic  programs  at  all  I  wonld  refer  to  tho^o  who  sus^gubt  that 
athletics  are  beyond  the  reach  of  title  IX  to  t!io  General  I:diu  atioii 
Amendments  of  IJJTI.  Pi^iblicLaw  9;5-08O,  uhioii  directed  tho  Secre- 
tary of  HEW  to  prepai^^  and  publish  propui^cd  reiridatio3V-  inr- 
pleniejiting  (he  prav-iflon^  of  tillo  I'X  of  tho  £dtt<  ation  Amendment.^ 
of  1972  relating-  to  the  prohibition  of  ;?c\  di^crinunation  in  federallv 
assisted  programs.  .^hall  inchide,  ^^ith  respect  to  intorcolli^iiiatc 
atliletic  activities,  rca.-onablc  pi'o\  islon^^  cuucidcring  the  nature  of  par- 
ticulav' sports.-' 

Additionally,  under  title  Yl  of  the  Civil  Ei^rhts  Act  of  19GI.  the 
wording  of  which  is  virtually  identical  to  tliat  of  title  IX.  courts 
Jiavtfheid  corii?i:?tently  that  athktic  prograuis  oifulvd  by  educational 
institutions  are  covered  by  title  VI,  as  thev  con.-titue  an 'integral 
part  of  the  institution's  educational  program, 
_  It  has  been  suggested  that  scljools  are  already  \oluntarilv  in'o\id'- 
ing  equal  opportimities^for  women  in  spurts,  and  that  further  studv 
IS  needed  on  riie  impact  of  tlic^e  regulatiou:^  on  intercollegiate  atli- 
Ictics  befoie  tliey  go  into  eilect.  Regarding  the  claifn  of  voluntary 
action  in  this  area,  I  can  only  say  "that  if  there  was  a  liistorv  of 
^  voluntary  conipliaiico,  we*  would  hai  dly  need  to  be  discussing  these 
problems  today.  On  f  !ie  cpui^tion  of  the  need  fur  fuvthcr^study.l  must 
point 'to  the  fact  that  i;herc  has  bpcu  ample  time  for  real  evidence  of 
the  negative  impact  of  thi$  ,htw  on  male  athletic  programs  to  be  pro- 
duce in  the  o-year  period  siuco  the  law  was  i^assed. 

It  is  hard  to  understand  why  an,\one  \\cfuld  oppo^ie  giving  girls  and  ■ 
women  equal  oppoitunities  to  de\elop  their  plnsical  capabilities. 
Athletics  arc  healthy,  for  !x>t]i  men  and  \\omeii.  Participation  in  ath- 
letics is  benefielal.  b(»th  for  th'e  indisidual  and  for  society.  I  hope 
that  we  will  soonVee  t!ii  day  wlien  girls  antl  woiiien  aio  par'ticipatinir 
fully  in  athletics  at  all  levels.  The>e  n^rulations.  \\hile  hardlv  aoiug 
^as  far  as  they  could,  do.uro\ide  a  mininmm  Im^li;  for  this  to  happen. 

There  are  a  nun]l)cr  of  issues  at  stake  in  the  rcuulations  that  seem 
to  have  escaped  public  notice  as  a  result  of  the  ejupha.sis  on  athletics 
programs.  These  include  areas  in  which  TIT^W  has  taken  a  narrow 
view  of  what  is  consistent  uith  the  law.  I  would  like  to  discuss  l)riefly 
a  number  of  those  coui  orus.  \\\\\<i\\  I  hope  can  be  resolved  in  the  future 
\  on  the  basis  of  cxperi^Mice  with  the  implemontalion  of  tlie  law. 

One  of  these  areas  is  tlie  definitioiuof  piofessionai  and  vocational 
programs  contained  in  sections  80.2  fm)  and  fn).  HE"\V  has  inter- 
preted the  statute.  whi*;h  exempts  the  admissions  policies  of  private 
'  under^rraduate  co]lo*rcs.  ^^]lile  covering  profe^sMouaL  anil  vocational 
programs,  to  pi^ohibit  the  roverage  of  adnii>sions  policies  of  piofe.-- 
,    sional  and  vocational  programs^offered  In  private  undergraduate 
institutions.  The  statute  is  admittedly  ambiguous  on  this  point,  but 
a  bi'oader  vic\y  would  have  re-snlted  in  a  prohibition  on  discrimina- 
tion in  admissions  to  tliose  \ocat.ional  and  piofessioual  proirranis  of- 
fered by  prfvate  undergraduate  institutions  which  serve  as  entry  points 
for  an  occupation  or  pi'ofe^ision.  Because ''this  conllicD  in  the  statute 
exists,  an  amendment  to  the  legislaW^n  wotdd  be  helpful  in  clarifying 
*cono:ressionalintentin  this  regard. 
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The  c.\cnii>tion  fur  coulact  sports  in  section  86.31,  dealing  with 
access  to-courbo  ull'criiigb,  lb  a  piov  Ibiun  that  I  hope  IIEW^will  moni- 
tor clobcly.  It  is  of  the  greatebt •importance  that  we  insure  that  access 
to  cumcuhir  programs  is  available  Cipially  to  inenibers  of  each  sox^ 
aiul  th.at  exemptions  arc  made  only  v.  here  tlicrc'arc  clcnr  and  ccni- 
.  pelling  reasons.  Experience  with  the  law  will  give  IIEW  a  basis  for 
evahiating  the  necesj^Jty  for  any  exemptions  in^his  area. 
^  WitJi  respect  to  the  pro\ibion  of  an  up  to  the  .>-;\ear  ^adjustment 
perioil*'  for  compliance  for  physical  education  clabst^s.  I  think  fhal 
"ilEAr  Kac  been  more  than  reasonable  ^n  aA^comniodatjng  the  rieeds  of 
institutions..  I  hope  that  instit?iitions  will  make  e\eiy  ert'ort  to  comply^ 
as  e.xpedltionsly  as  possible  with  the  Lw  in  this,  a^ul  every  regard. 

Two  sections  djjaling  with  financial  assistance,  SG.SlXc)  and  8C..37. 
(b),  wouhl  alhjw  institutions  to, continue  to  adnanisitcr  sex- restricted 
scholarships  estal^lished  under  foreign. or  dpnivst;^  wills,  trusts,  or 
himihar  legal  instruments.  III^^V  has  chai'h^  made  k  reasonable  eflort 
to  pro\idi5  that  the  .award"  of  such  scholai'ships  does  not  result  in  an 
overall  discrimijiatoj^  impact. 

In  tliu  case-  of  seX-rest rioted  scholarships  established  by  foreign 
trusts  for  study  abroad,  IlEW  requires  that  institutions  provide 
y  sonablo''  oppoitunities  for  members  of  the  excluded  sex  to  study, 
abroad.  In  the  case  ot  other  sex-restricted  scholai*ships,  institutions 
must  "poor*  sex-rustrictcd^md  unrestricted  scholarships  to  insure  that 
tho^overall  effect  of  awarding  such  st.holarships  is  not  discriminatory. 
In  .line  with  the  statute.  ID"\V  lias  pro\ided  that  equity  in  terms  of 
thf>  quantity  of  scholai^fehips  is  provided. 

One  consideration  not  taken  into  account  by  lEEW  i8  whether  ^ 
••prestige*'  is  a  factor  which  must  be  c6nsitlered  in  the  award  of  schol- 
ai*ships.  This  is  a  difllcult  question',  because  prestige  is  an  intangj|)]e 
factor  that  is  difiicuU  to  measure.  Experience' with  the  implementation 
pf  the  law 'will  provide  us  with  a  basis  for  deciding  whether  man- 
dating equity  in  prestige,  as  avoII  as  in  quantity,  is  necessarj'  and 
possible. 

^  The  athletics  section,  8G.41,  is.  as  I  noted  earlier,  a  first  step  toward 
-equal  opportunity  for  wonuin  in  sports.  I  regret  that  tw  o  commendable 
provisions  w^iich  appeared  in  the  proposed  regulations  have  been 
deleted.  .The  first  would  have  required  an  annual  determination  of 
.student  interest  ih  sports.  The  second  would  liave  mandated  affirma- 
tivo^clforts  w^ith  regard  to  members  of  a  sex  for  whieh  athletic  op- 
poitunities have  previously  been  limited  to  inform  members  of  such 
sex  of  the  availability  of  athletic  opportunities,  and  to  provide  sup- 
port and  training  activities  for  membars  of  each  sex  designed  to  im« 
prove  their  capabilities  and  inte?:est"s  in  participation.  These  pro-  ^ 
visions  would  have  aided  institutions  in  bringing  thefnselves  into  com- 
pliance with  the  law.  HEW  might  ic\  iew  these  provisions,  in  light  of 
experience  with  the  law,  to  see  if  such  mechanisms  are  usefid  ami 
desirfiblc.   ^       .  V  .      .      .        .  f 

The  virtual  exemption  for  contact  sports  contained  in  this  section 
will  provide  more  than  ample  pfotectiou  foi  the  re\enuc  producing 
sports.  In  general,  the  athletics  section  allows  a  wide  variety  of  options  . 
and  a  great  deal  ^f  flexibility  In  pro\  iding  ecjual  opportunities  for  men 
find  women. 
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I  am  concerned  about  the  fringe  benefits  section,  Ayhich  prp\'ides  re 


-   ,  optibns  TOro  open 

Department  i/i  this  re^rard.  The  first  option,  which  %as  chosen,  is^in 
hw  with  the  Oflice  of  Federal  Contj-act  Ccfnipliance  guiclelincf.^  for 
Executive  Order  112iO.  The  second,  requiring  the^payment  of  eqilal 


,   require  thjit  there  I)C  no  

oncers  in  benefits  or  ^o.*tvib1itiofis'on  the  basis  of  scvaiuVthat  M-liere^ 
n<  ruarial  table^i  arc  u:;ed  in  computing  emplo3ee  benefits,  unisex  tables,  . 
be  used.  '  *    "      ^    *      /  * 

IruAi  pleased  tliat  the  President  lms>  di;'ecte^  that  a  repQrt  be^pre- 
,  ]>ared  bv  October      recQunncnding  a  Sin<^le  approach.  X  i>ersonally 
feel  thiit  the  third  approach  is  most  equitable,  and  hope  trhat  t j^e  report 
requested  by  the  President  will  reflect  this  viW^^ubsequentl}',- 1  would 
hope  rliat  the  ^-e/^ulations  will  be  revised  to  a^opt  tfiis  approach. 

There  are  four  main  areas  in Aviiicli  the  final  regulations  repres<int  an 
im|>rovcment  ovor  the  proposed  regulations,  Section  S6.3,  wliich  now 
•  riqulres  institu'tionaT  self-evaluation  to  assess  policies'  and  practices 
Trnv evidences  of  dihcrliuiuation,  and  tj^  take  steps  to  modify  sex  dis-- 
,  criminjatory  prActicusJs  an  excellent  way  to  force  institutions  to  focus^  • 

oipproWenis  of  discrlmiTTation.  The  l-3ear  dejidiinc  for  the  complc- 
^  tioft  of  Mich  an  f)\aluatioif  will  help  to  spe^'d  compliance  with  the  law 
^  knd  v;ith  the  regulatiojis.  '  ,    -       .  r  ^ 

Sectioa  SG.8,  wlfich  now  requires  that  iiistit^utions  establish  intct^nal » 
^^rlovauce  procedures,  is  a  good'*addition'to  the  pnoposeJ  regulations, 
^'ich  procodureh  Q#uld  be  a  Hcasonafcle  way  of,  handling  complaints 
"  wlien  complainants  choose  tc^nrtilize  them.  At  thc^ine  time,  thcy,are 
.  nur  unduly  restrictive,  and  allow  institutions  to  exeVciSe  discretion  of 
establijiliing  practices  that  meet  tjie  ifniqiie  needs  bf  the  in^itutidn. 
'  The  section  dealuig  with  cmuiieling  and  u^;e  of  counsojing  material, 
SfeCC,  has'been  revised  to  ret|\iire  institutions  to  establish  procedures  to 
K'\  ;ew  couiihcling  niateiials  for  sex  bias.  Thib  is  a  positive  change  from 
the  proposed  regulations;  IIowe\'er,  I  am  disftppoiilted  that  review  of 
tc.\(A)Ooks  aijid  currlcular  materials  was  notf  included  in  this  secftOn. 

Finally,  I  ftm  plua^od  tliat  seclion  8G.57  has  been  vevised  to  remove 
Mihic  uiinm\'>j^ar\  (|ualin(ations  on  the  treatjuent  of  preguancy  as,  a 
tihipomry  dI»aljHit\.  The  final  regulations  arc  more  equjtable,  and 
Mkot  gVeater  C9nsihtency  with  the  law,  in  tliisn-espect.  '  y  v. 
In  closing.  I  wouhUikti  to  rcAflfriu  my  support  for  these  regulations, 
,  and  stivSjS  once  ajrulu  their  Imj;ortance  as  a  first.step  in  ehminating  sex 
dlM'rln'iination  in  all  aspects  of  education.  It  has.been  o  j'carssinpe  ^itle 
»IX  \\ab*  unacted.  We  t  an  afford  to  delay  no  longer  iii'inaldng  fequal 
fducatlonal  of^portuniiieb  a  reality,  rather  than  a  promise,  Jor  the  girls 
and  women  of  thL-*  country.  While  I  hope  that  rhe  regulations  are  rc- 
vii-ed  in  certain  areas  at  some  pointJn  tho  future  on  the  basis  of 
c-\]H'rIenfe  uith  the  lau,  Xsee  nothing  in  the  regulations  that  are  incoii- 
.*'-^toiit  \\  ith'the  law,  and  urge  that  tlic>  be  allowed  tQ  go  into  effect  on 
July2t  / 
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•STATEMENT  OF  HON.  DONALD  M.  IRASER,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MINNESOTA 

Fia*Ki!.  Ur.  Cliaiimaii,  I  appreciate  the  oppoi  tuVitv  to  oxpivPiS 
my  support  for  the  proposed  title  IX  reguhitions  presentlv  before  thr=! 
coiniiiittce.  I  beheve  tliey  represent  au  important  lust  step  in  clnnniat- 
iim  K'X  .iiscnmination  in  educational  Institutions  and  activities  beii.-- 
littinc  from  .Federal  aid.  Altliouiih  added  steps  mu4  he  taken  ni  the 
futiifc.I  urge  the  sujicommittec  to  approve  Uu-be  rc/'ulatious  in  toto.  - 
_  The  severe  ikmagc  inflicted  oji  all  women  by  gox  thscnmiuutiou  is 
only  be'nuiniTirto  be  \\idel\  understood.  It  is  clear,  however,  tli.at  tlie 
CoiWes^  has  an  urgent  responsibility  to  le.id  the  .way  in  eradicating 
such  pl•aelic(•^.  Se.x.dibcriininatibn  hus  no  pl.ice  ni  our  itee  sociery 
The>-e  is  no  better  phue.to  start  eliminating  it  than  pur  ednf>atioua 
jnstitutious./{Schools  are  a  nuijor  force  in  transmitung  tlie.values  iukI 
goalsof  our.'^ocietv.  The  legulatio.ib  befoit-  you^will  help  to  assure  thai 
The  more  than  oue-liaU  of  our  children  \^  iiy  are  female  uill  no  longer  ;e 
tau"ht  that  thov  are  second-ela^.s  oiti/.fiis,  that  whatever  theAr  al'ili- 
tie^Tand  (alenl.s't'iey  will  now  be  able  to  cnjov  full  .iccess  to  an  open, 
vi«ror0us  participstion  in  the  rewards  of  Amerieau  life. 

"Aiaunber  of  the  opponents  of  these  ivgulatioi..  Int-ve  focused  on  the 
s-ctioiw  winch  deal  with  phvsical  edu,-.itioii  and  sports,  j  he  answer  to 
manv  of  their  pomt.s  can  br-st  he  seen  in  a  recent  a-nouncement  by  the. 
riiiversitY  of  :^[;..rvland.  This  uni\  ei>ity.  w  hh-h  has  a  large  «nd  expen- 
sive athl<-tic  program  for  men,  if>alread\  begin  img  to  mmp\y  W'tli  ti  e 
HOW  Federal  roirulatibus-without  further  d.-'lay.  The  added  costs  w.U 
he  covered  bv  a  iioniinal  rise  in  athK-t,c  fees.  Ihim  the  sprnt  of  the  law 
and  i-egulations  as  proposed  can  be  met,  in  my  judgment,  by  other 

instil ulnons  as  well.  •  •  .   •  -    i  •  i    '  ^ 

While  the  IIFJW  vegulations  omit  some  provisions  which  yoimi 
stivn^tbon  their  elh-ctiveiie.>-t,  in  eliminatiug  .<*ex  din'runination  m  t'le^ 
institutions  covered  bv  title  IX.  the  regnlatiui.s  do  attack  discriininix- 
tion  finnlv  in  most  aspects  of  school  acti\  ities.  InM)far  as  they  accom- 
plish tliis-'they  representa  major  contribution  to  education  in  f  lie  icrm 
of eqiiitfd>le treatment  for w:omen.  ,  >   ,    .     ,  , 

Therefore,  I  urge  the  committee  to  complete  tl^e  implementation  ot 
tliisstatiite  which  Congress  first  pa.-^sed  3  years  Ago. 
STATEMENT  OF  HON.  PATRICIA  .SCHROEDER.  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  COIORADO    '  ; 

yhs.  ScjiROEDER.  I  would  like,to  take  this  opportmi'.tv  to  comment  on 
tlie  regulations  issued  bv  the  Dopiu  tment  of  Ifealtli.  Fducation.  and 
Wei  fate,  to  implpment  title  IX  of  the  Education  Amendmeu  s  of  1!>.  J. 
rntil  the  fall  of  ^1971.  when  titles  TIT  and  VITI  of  the  Public  Health 
Services  Act  were  amended  to  prohibit  sex  discrnn^nation  in  .admis- 
sions to  federally  funded  health  training  programs,  there  was  no  I- ed- 
eral  legislation  prohibiting  sex  discrimination  among  students  at  anv 
level  af  education.  Female  st  udents  coidd  be,  and  were,  legally  excluUod 
from  schools  and  colleges,  admitted  on  a  reslrictiye  quota  basis,  denied 
admission  to  certain  classes  and  subjected  to  a  variety  of  other  discrimi- 


'  '  206 

^  {)af ory  practices.  Feinales  hud  no  legal  recourse  wlien  educational  insti- 
tiiUons  denied  Ihem  the  opportunity  *tliat  wini  regarded  as  the  *^birth- 
light '  of  their  brothers.  Then,  in  1972,  Congrcijs  continued  and 
ptrengthened  the  attack  on  sex  bias  in  education  bv  adding  title  IX  to 
the  Education  Amendments  of  1072  to  eliminate  sex  discrimination  ia 
any  education  program  or  acti\ity  that  received  Federal  financial 
assistance.  I  am  in  agreement  with  the  intended  purpose  of  title  IX 
and,  although  I  believe  the  final  regulations  fulpshort  of  providing  a 
full  measure  of  equal  educational  opportunity^  for  women,  tliey  are  at 
Jeast  a  step  in  the  right  direction.  '  * 

Fii^t,  1  would  like  to  say  that  I  am  eliocked  bv  the  liysteria  that  lias 
surrounded  these  regulations,-cspcciallv  those  relating  to  sports  and 
ntliIot:ic  programs.  I  have  reviewed  the^^testimonv  of  football  rondiP*?. 
athletic  directors,  and  sundry  other  persons  who  arc  convinced  that 
affordnig  w;onien  equal  athletic  opportunity  will  weaken  revenue-pro- 
ducing sports  and  will  eventually  damage  all  intercollegiate  athletics, 
llicrspecter  of  that  sacrosanct  institution,  bigtime  football,  dying  at 
the  height  of  jts  glory,  of  football  heroes  iu  tattered  uniforms  playing 
to  hajf-empty^  stadiums,  are  alarmist  tactics  that  servo  only  to  cloud 
the  i?sue.  No  one  has  brought  forth  any  data  demonstrating^ that  this 
Avould,or'Conid,  even  be  the  case. 

I  do  not  think  a  moratorium  of  the  application  of  title  IX  to  inter- 
oollogiate  athletic  programs  is  warranted.  In  my  opinion,  the  regula- 
tions pcrt.vning  to  athletics  are  not  inconsistent  with  title  IX;  the 
regulations  are  clearly  within  its  authority  and  strike  a  4'easonablc 
balance  between  progress  in  equal  uducational  opportunity  for  women 
aaid  providing  substantial  protection  for  contact  spoits  such  ab  football. 

For  example,  schools  may  allow  women  to  try  out  for  men's  contact 
f^ports  teams,  siieli  as  football  and  basketball,  but  are  not  requiixjd  to 
do  so.  Neither  must  women  partake  of  the  benefits  accorded  men  on 
^  t!io?c  teams.  If  enough  women  wish  to  participate  in  a  contact  sport, 
separate  teanis  for  contact  sports  will  be  formed.  Furthermore,  schools 
arc'not  required  to  spend  tlie  same  amount  of  money  on  men  s  and 
women's  sports  program^.  True,  the  regulations  req\ilro  that  equal 
op|)ortunity  take  into  account  such  tliiiigs  as  provision  of  coaches, 
truMung  facilities,  locker  rooms,  equipment,,  playing  facilities,  and 
publicity,  but  I  do  not  think  such  regulations  arc  exces:? tire.  On  the 
«"ontraiT,  tlio  regulations  gi^u  women" long-denjed  resources  that  are 
o-^cntial  to  build,  sustain,  and  promote  women  s'athletics,  and  to  make 
wniucn  s  athlctii'3  caj)ablu  of  ^rt*iR  rating  substantial  interest  and,  there- 
fore, substantial  revenues  with  which  to  support  their  programs.  In 
fa-^t..  <=pectator  interest  is  already  growing  and,  with  expanded  oppor- 
tunities, interest  and  skill  aniong  women  i^, increasing  dramatically. 

The  excessive  amount  of  attention  and  publicity  given  to  tlie  regula- 
HoikS  aiTeeting  sports  and  athletics  has  obscured  the  many. other  im- 
]>ortanf  areas  that  w  111  be  aPAvted  by  the  title  IX  regulations'  The  title 
IX  re<2:uhitions  will  also  ban  disirimination  on  the  basis  of  sex  as  it 
nr»pKes  to  adnli;^^io^ls  pollLiCh,  composition  of  classes,  housing,  financial 
aid,  and  omployment  practice^. 

In  all  of  the  areas  ndilresbed  by  the  title  IX  regulations,  women  have 
lin  n  subjected  to  dlscriinlnatuiy  ))ractlces,  but  I  am  especially  con- 
cerned with  the  euip!o,unent  juacticejs  of  our  educational  institutions. 
Although  wunitn  ^onst*tutc  the  majorltv  of  professional  emplojees  irt 
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.elementary  and  secoiulary  eauaition.^they  arc  not  fairly  represented 
in  administrative  positions.  They  are  crowded  at  tlie,  bottom  ot  the 
professional  ladder,  and  their  i^epresentation js  decveasmg,  i  rom  IdiO 
to  VJlX,  G  percent  Qf  all  school  superintendenti  \vere  ^Yomen;  from  1J<2 
to/ipTS,  only  1  percent  were  Nvomeu.  .  ' 

-^tsti^tcment  made  by  Margaret  Dunkle  and  Bcrnice  Sandler  of  the 
project  on  the  statuo  and  education  of  women  under  the  Association  ot 
!:Vmerican« Colleges  in  an  aHicle  reprinted  in  the  November  19,  19<4, 
Congressional  Eecord  puts  the  issue  in  a  nutshell : 

differential  treatment  o£  men  and  women  exists  in  almost  every  segment  and 
aspect  of  our  society.  Perhaps  it  is  ibe  most  damaging,  however,  when  U  appears 
and  is  transmitted  by  the  educational  institutions  which  are  supposed  to  l)^o^ide 
an  citizens  with  theiools  to  live  in  a  democracy,  / 

In  the  past  twenty  yea*i^',  it  has  become  painCuUy  clear  tlmt  equal  educational 
opportunity  will  become  a  ruaUt>  only  if  it  is  supported  by  strong  and  vigorously 
enforced  federal  legislatibn.  .  ' 

•It  is  my  hope  that  Congress  will  permit  title  IXL  regulation^  to  go 
into  eflecc  immediately.  To  do  otherwise  would  be  to  thwart  the  prog- 
rei-s  toward  equal  educational  opportunity  for  w  omen  that  has  already 
been  made.  ,  ,  ^  - 

'yk.  Cjnsnor,M.  The  hearing  stands  adjourned  uijtil  2  p.m.  tomorrow 
afternoon  in  th)s  room. 

(Whereupon,  ^4 :32  p.m.  the  subcoinimttee  adjotinipd.  to  reconvene 
at  2  p.m.,  Tuesda^  June  24, 1975*] 


SEX  DISCIII3IINATI0N  HEGULATIONS 


TUESDAY,  JUNE  24,  ^1975 

House  of  Eei*i^esk>:tativbs,  / 
Sur>co^t>firrKi:  ox  IPostskcoxdarv  JiDucA'i^iox* 

OP  TiiK  Cu-^oniTKE  ox  Educatiox  axTd  Lauok,  ; 
.    ,  '  M\ish{ngton,  DM. 

TliC  siihcoiiUiiittt'o  ihet  at  2 .05  p.in.,  purbuant  Jbo  recess,  in  room  2173, 
Tx.iy  burn  House  Office  Ihuhliiiir^  1/011.  Paul  Simon,  presiding. 

?irLMiil>ei.s  piu^Oiit :  Ee[>iL.=eiiLati\LS  Simon,  Aiulrcwji,  BJouin,  ^lottt, 
J  In  It,  and  BiiHiana  nr 

^  Siurt'nii''mhor>  prc^^i'lit :  JIan  TTai  rl^^n,  staflf  director ;  Webster  Buell, 
« osai!>el ;  Elnora  TeiHs,  rli^rk;  Charb^^  T^ndHiflV.  jninority  counsel;  and 
IJi^  hard  M6?«e,  minority  roundel. 

Mr.  Snrox, The  hearinir  ^vill  como  to  ord^r. 

Are  \\\\\  contliiij^e  im*U Iiiirvtt^fiinony  rclatin«:.to  Title  IX  rc^ula- 
rluns  of  rulilicT^a'\\  0-2  -OlS,  1Ve  ate  a.^kingjMs.  Lilliajx Hatcher  ot'tho 
Vnirod  Auto^Vorkers  fohjstafv  first. 

We  wctbonte  \ou  Km,  audi  wt  k  oivc  von  personally  as  an. old  friend. 

is  .crood  t^o  lia\e  }tn\  j:crc,  M^-  IJatchcL'.  Please  proceed  Avith  your 
<3;ateincnt        ,  *  ^    .      *  \ 

STATEMUNT  OP  LILTjIAN  HATCHED,  IlfTERNATIONAl  EEPRESENT- 
ATIVE,  TJAW  'WOMEN^EPARTMENT,  DETROIT,  MICH. 

.  ITat«  nr.uJ  GooU  a  flernoon.  Mv  name  if.  Lillian  Hatcher,  I  am  an 
iiib-rnational  ripri\-ehlfctl\e  in  ihe  \\{»men'.s  department  of  tlie  lafor- 
1;  itmnnl  T^nion.  rnilt'il  Autoiuohile,  Aerospace,  and  A^fiicnltirral  Im- 
pi  niAu  Wf>rkers  of  Amerit  a  *rA'\V.  T  am  apiieariiifr  today  on  behalf 
i»f  ndc\->*'a  Komor,  wImv!  '  an  in'tei national  vice  nrosident  of  tflse  T"AW.* 
The  TAW  lias  witWn  re«'ent  uars  been  selected  as  Uie  collective 
bariraininir  ivprcHiitnJilxc  for  several  thousand  clerical,  technical, 
^Uk\  nrofc-ic.mal  cnfi^tnces  at  Arii  hi::an  colle«rcs\and  universities.  Wo 
1*  |irv<cnt  tho>e  wcHlccrs  at  Quklaiid  Tniviisitv,  Eastern  ^fichiiiran 
T^i.iu'r^itv,  and  rA'utlv  bccaiae  the  representative  of  5,000  workers, 
/a- 'hoT^nivcr-iity  of  .\riclii:raiu  •  .  v  , 

pari  of  li«-r  \  i^v-i^iv-idcntial  duties.  Odessa  Komer  oversees  the 
r  ^ihnct^  v/ith  tI^-^e  iu'-titutioii*.  uliidi  arc  subject  lo  the  provisions 
<  f  f  irle  TX  of  tlie  Tfi<dier  Rducntioh  Amendments?  of  1072. 

\\\  'vlditi<)n,  Vi*  c  Pn^idfut  Ivomcr  directs  fhe*women  s  denaWmcnt, 
\  ^  rca^,  *d  h»  fo-ti^r  *»tuial  op]mrtnnitv  reirardlcs-is  of  5ex.  'Phe 

vo  iu?  dcjiarfment  Ilk^  a  Ion*' slandin<r  concern  for  la\vs  ^lYectiUiX 
i<»m  M>  iul>  r»r.l.t,  v.hMi  int  lnil(  >  Ike  influence  that  education  has 
in>  mthn-o  riuh'-i. 
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F^mlu  n;ion\  tla*  T'AW  a-  a  wltole  hu.s  an  intercht  in  pjovuling 
eihu  .U*«^i-al  liiid  Li4i[*]o3iuuit  opi>urttuulIi\H  \vlilcli  bicak  clown  fccx- 
Laj^eii  Lamei'b  to  caate  a  better  society  for  all  o£  us.  I  ajjpear  before 
\Mtutli»  n.  Mil  btli.ilf  uf  pit-t  iit  ut>rjkei>  wlio  are  member^  of  our  union, 
aii«I  oh  hrbalf  of  fututi--  ^\orker^>  who  are  still  iirscliool. 

TJ.t.  T'VW  wonicns  tlfnartnient  ha.^  followed  title  XX  <^a  re  fully 
auil  wt-  vannut  m  luph.u-Izv  tlii>  lawV,  inipurtaiice  to  acliievin^r  jsGX 
t^quulilv  in  tTu  i  .niiiU;^.  AVe  hubnuttal  comments  on  Secretary  Wein- 
bi  t^jeiV  pn^Hi  ll^ulatiun.•>  la^t  fall,  and  would  like  to  commend 
ihi'  Sct^rutaiN  fur  cunsidtiin<r  and  in<  oryorating  many  of  the  com- 
imniL^  axihi.ikih'd  b\  the  I'AW  auil  other  groitj^s.  While  we  still  feel 
itrtairi  iMun.->  i>f  the  ic^ulatious  i^et^d  amendment,  they  are  basi- 
«.all\  :?ouud  and  ^Uoi»!d  bt*  t^me  cjroeti\e  on  July .21,  as  intended.  , 

AVe  need  theM?  rvirulatluns  now.  Xext  week,  6n  June  26,  title  IX 
will  rckbrah!  thiid  bifthday  in  tenub  of  itb  effective  date.  But  tlio 
'  blrthila}  will  bt^  a  piity  ^^ithoutJlo^lS  and  streamers,  for  without 

,  ;ruldin*jr  rri^uhitluns.  title  IX  ij>  a  ineaninglei>s  shelL  We  have  ngw 
%va4ted3}'<*arj^ — 3yearstooiuniX. 

,  A  \uti'  a*.Mljri>t  tlie^tj  ic«:u  Kit  ions,  thoui^h  imperfect,  is  a  vote  against 
wuaien.  Wv  ui/^f  u>u  U>  look  beyond  the  ajarmibt  cries  of  powerful 
athk  ti''  a-^*K  iatlun  kjLbyi4.>  w  ho  would  gutTflns  entire. act  by  raising 
^  s*^l  iliiiH  on  ofii  pairkular  ircction  tliat  engende'i-s  their  paranoia, 

Xlyi'bt'  piuptteid  u:ir\rtatlun.^  aie  far  from  radical.  TJiey  merely  ex- 
jdam  tla;  Inipkuiaitatioii  uf  an  already-enacted  congresbjonal  policy.., 
to  ereatr  e(|i.al  oppt^  tunity  for  hoth  sVxob.  I1ie  UAW  urges  Congress 
;iut  to  di.-appiove  tlit ri:gidatIou.^.^\hich  whia  signed  by  President 
Ford.  .    ,  ' 

(iia  *r*vi'ran  Mipport.  hov\t'\er.  should  not  be  read  as  total  .satisfac- 
tion w  ith  viidi  and  evt'tv  it.uulation.  Briefly,  I  will  touch  on  the  major 
*i^>u^•^  whI*Ji  uURvrn  u.^  inoht  as  a  labor  organization.  Those  issues  are. 
the  treatiJient  t>f  fi  Ingo  liiMitfitcs,  et>pecially  pensions;  references  to  ccl- 
h«  tkSi  bai|:alniiig  agu't  nu  n^i?.  especially  regarding  i:eni or ity:  the  pro- 
^  i'ion'^  rt'qiiiilng  ij^tabiyinitnt  of  a  grievance  procedure;  the  exemp- 
tion f>f  piivatc  uudt'igiudaate  \6cational  schools  from  uonuiscrimina- 
tlua  hi  aJiUi.-^]»>a*  the  definition  of  a  bona  fide  occupational  qualifica- 
tion rxt't  ptl'  U^  and  the  dc^,i^ion  to  omit  coverage  of  any  curricular 
mateiial*.  •  . 

1  he  rt'jrnladona  now  allow  fiingc  bonefit' [>lans  to^pro\  ide  for  either 
»«|nai  pu iodic  In-nffit.H  ui  etpuil  contributions  by  the  ejnploycr  for 
,  na^mbfi^  of  lath  jm a.  We  uige  the  govcnunent  to  adoj^t  a  uniform  ap- , 
pioa».h  uii  thi.>  I»ut'  b\  hu\  iiig  all  ogeui  ies  follow  the  sound  guidelines 
di  \eloprd  h^,  tlic  Etjnal  Empjuymeiit  Opportunity  Commission.  Pro- 
Vi-ifin  t»f  ri|harbenefit.->  i.s  tlic  only  way  to  insure  equal  treatment  re* 
{£ardl«^s?j  of  8ex'. 

A  bri*  f  I* >t*k  at  income  data  f^liow.s  wh^'  tlie  subject  of  fringe  benefits 
!s  of  .suih  iinpoitamo.  According  to  the  U.S.  Bureau  of  ,  the  Census. 
V*T^  statistit.8.  regarding  per'^onb  rtge  Co  and  over,  ICS  percent  of 
J  luah*  ht-iid-s  uf  the  hcaiM  hold  had  Int  onies  below  the  poverty  level, 
whidt'  onK  ptruiit  i>t  n.ale  heads  of  hou^cholds  had  similarly  niar- 
^  g»nnl  in<'ome5. 

Si»iH*  hi\e  ad V  mated  nllovving  ouiploy^rs  to  pay  women  lower  re- 
tlntat  lif  L«  ntlit^  on  tit**  theory  that  women  live  longer,  hence  over  a 
h»ngir  pt»l«»d  tin}         u«  <ner  the  same  total  amount  in  benefits. 
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In  terms  ot  pracUoal  eilVd,  tliirf  means  (hat  wtirecl  women  nuist  su  - 
Vive  below  tie  novertv  level  for  more  years,  while  hdu-  mule  counte  - 
is»i-rff  am  receiving  anincome  sufiicient  to  live  their  Uves  out  m  Jigii't}  • 
To  allow  employers  to  pay  unequal  benefits  to  pei-sons  of.  *iioient 
cexes  b\x  pariici.larlv  offensive  exception  to  this  general  rule  because 
no  other  croup  is  singled  out  for  a  simi  ar  trmge  benefit  f-^^eijion  • 

•  lb  merolv  perpetuates  continued  sexiial  stcix;o  yping  ov  actual les 
who  have  i?  convenience  .ake  traclitionally  foHowcd  such  a  sexual 
statisticalbreakclown.  It  is  difiicult  to  imagine  HEW  adopting  a  eg  - 
lation  permitting  einployei-s  to  pay  different  fringe  benefits  to  pe  von^ 
of  diffW-enfc  rac^  because  of  demonstrable  differencesjn  racial  lite 

"  Yet  actuarial  statistics  show  that  blacks  have  a  statistically  signifi- 
cant shorter  life  expectancy  than  Caucasians,  and  that  pei-sons  ot 
Japanese  and  Qhinesc  parentage  have  significant Iv  longer  life  ex- 
ftectancies.  To  advocate  employee  receipt  of  benefits  in  relation  to 
employer  costs  is  to  ad\ocate  differentiation  of  benefits  among  ein- 

^^^K-eowis' remiiri^  computation  of  actual  costs  to  the  employer 
of'  all  fringe  benefits  might  lead  to  the  conclusion  that  the  cost  is 
lower  for  women  than  for  men,  and  that  women  should,  therefore 
receive  higher  benefits.  We  do  not  seek  higher  benefits  for  women 
than  for  men,  nor  do  we  thiiik  sucli  a  result  is  any  more  advisable 
'than  higher  benefits  for  men  than  for  women. 

It  is  our  position  that  worker.^  of  all  races  and  sexes  must  receive 
equal  benefits  regardle.'^s  of  the  risks  to  which  one  or  more  suogroup.'! 
of  workers  mav  be  peculiarly  susceptible.  At  a  minimum,  the  employer 
siiould  be  required  to  base  his  or  her  computation  of  equal  contri.iu- 
tious  per  worker  on  actual  costs  of  fringe  benefits  per  employee,  ra- 
ther than  insurance  company  computations  of  employer  contributions. 

For  example,  the-alleged"loiiger  life  expectancy  of  women  may  re- 
sult in  hif'her  pension  coi-ts  but  lower  life  insurance  costs.  Moreover, 
women  workers- may  a\  erage  fewer  dependents  than  men.  and  their 
hospitalization  and  ■medical  coverage  costs  may  therefore  be  pippor- 

tionatelv  lower.  '      ■  ■     ,      c.       j.i  ^ 

cfuplover  should  not  be  free  to  compute  pension  benefits  on  the 
basis  of  cost,  providing  lower  paid  benefits  to  xomeit_ retirees,  while 
coinputiu"-  medical  coverage  on  the  basis  of  benefits  paid,  which  coufrl 
have  the  "effect  of  women  subbidizing  men  while  receiving  no  com- 
parable adjustment  themselves.  _     .     .  ,  p. 

HEWs  decision  t(?  allow  sex  dte.crnnmation  in  fringe  benefit  con- 
tribuMons  is  partLuularlv  alarming  k-causo  of  the  potential  impact  on 
such  "uidelliies  under  title  YII  .ihS  E<:eout!ve*Order  HMO.  While 
the  iv'nilatious  purport  not  to  alter  obligations  under  these  laws, 
President  Furd  has  called  for  reconciliation  of  the  fringe  benefit  pol- 
icies of  the  EEOO,  OFCC,  and  HEW.  ■ 

With  IIKW  lobbying  to  defend  its  approach  under  title  lA,  the 
hard-won  rights  uiider  title  VH  are  dangerously  jeopardized.  Ihe 
hlwr  inoveineut  frill  jiot  .stand  by  for  this  back-door  attack  pn  se.x 
di.scriminat.ion  guidelines  uudcr  title  VII.  To  meet  the  purpose  of 

•  "-title  IX  and  to  proto.-t  titk-  YJI,  HEW  must  adopt  an  equal  benefits 
''  approach  in  the  ai-ea  of  fringe  benefits.  This  should  occur  when  the 

three  agencies  meet.  / 
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SoVeral  ..poi  Hons  oi  title  1^\s  proposed  reo:iilatioiiS  impiugo  on 
^     ^oiitni(-fs  winch  lulx)r  orgunizatloiih  itokl    ith  Ciluejitional  institutions 
.  (WQvod  by  the  orf-  ^yo  coniiiicnd  tlie  Secretary  for  i-ocoguizing  labor  s 
^^ver-expandnig  role  in  tlio  field  of  "education*  and  spcciunillv  approve 
the  notice  which  nant  be  given  to  cdllcoti\e  bargaiiiing  rein-esQiitatives 
oi^ibe'riglils  and  re3pon.sibilities  spelled  out  under  title  IX/ 

The  VA)Y  has  long  supported  and  practiced  the  concept  of  one 
unihed  seniority  list  for  women  ami  men,  ntinoritv  and  white.  We 
flinre fore  express  strong  endoi-bcnient  of  the  title IX  regulations  wliich 
Jfurrher  tljis  policy. 

The  proposed  regulations  also  correctly  bar  anv  relationship  with 
a  labor  union  that  directly  or  indirectly  hioii  tlie  effect  of  subjecting 
oiaployecs  to  dis'^rimination  in  ^^jo^b  a.^siimnients.  cla>sification,  and 
structure  *  *  *  lines  of  progression,  n'nd  senioritv  lists."  / 

In  view  of  the  various  as^auhi*  which  ha^e  been  niounted  recently 
on  siMxiority  systems,  the  VXW  feels  clarification  of  this  iniportjuit 
'cnipioynicnt  issue  i.s  necessary  Uiider  title  IX  ai>  well  as^undcr  otlicr 
iaw>?.  A  se<uority  sysfeni  that  applies  to  all  workers  wpiallv  is  a  vital 
lu-otccfu^again^t  a  company's  ^^hlm^  to  lay  off  activist  workei-s,  older 
wi»rker.s.  or  workers  wlmn  management  aVbitrarilv  dislikes. 
.  The  ^enioriry  system  vrns  the  fruit  of  a  hard-won  battle  bv  the 
hhor  liioyenant  in  this  country,  and  cannot  be  dismantled  on  a  pretext 
which  will  ih  lut,  con.nolidate  arbitrary  power  in  the  hands  of 
cinployei'b'.  /  '  ' 

^  At  the  same  time  that  bomi  fide  smiority -^3stcnis  are  protected, 
nnv/cvcr,  so  i.iu-t  1  l  the  vightb  to  equal  job  opporumi ty  and  tlie  aiurma-  ^• 
rne  action  uu^asures  which  ha\  o  been  takoa  to  foster  them.  At  the 
I  AW,  wdiavo  faced  the  problem  of  lavofts  runninir  headlon<r  into 

"  tno  job  rights  of  people  iccently  liiz-Jd  under  aflLrmative  action 

^  programs. 

'    *  -Our  resolution  of  this  problem  is  twofold,  and  is  best  illubferhted 
i)y  examples.  Imagine  a  woman  who  applied  for  a  job  as  a  computer 
operator  at  a  college  in  ;fuly  1072— after  title  IX's  effective  date— 
4*       :v\(l  was  denied  because  of  her  sex.  She  did  not  iret  lured  until  July 

*  10 « *K  and  as  a  result  has  now  been  cau<^ht  in  a  layoff. . 
^      ^  If  she  had  been  hired  when  she  shouhl  hr.\  c  been,  she  would  have 
^  y^^^^      seniority.  ^VJiile  .she  is  on  lavoff.  then, 
mo  I  Aw  proposes  that  ^he  continue  to  be  paid  and  rece'ive'all  frin<ve 
benefits  ]u^t  as  if  she  were  no^t  laid  off.  , 
We  rail  this  remedy  "frpnt  pay"  for  continuing  discrimination,  as 
.     a  eoroi^xry  tu  the  "back  j>ay"one  receives  for  past  discrimination.  This 
,    l^roposai  places  Uie  burden  of  lavoff  on  the  employer  who  had  prac- 
ticed the  discriinniation,  and  not  on  the  indiWdual  or  her  fellow 
•employees. 

The  second  prong  of  the  UAW  position  is  protection  of  senioritv 
r!gh(s  lor  employees  whose  employei's  are  under  allirnuitive  actioii 
^nurt  orders  or  consent  agreements.  Thus,  anvone  vrho  had  not  pel-son-  * 
afjy  been  di|crimu  ated  against  but  who  was  hiivd  as  p^Crt  of  a  le<ya]ly 
maudated  affu  iuuL .  e  action  plan  would  be  protected  from  termin.ation  ' 

1  he  method  Avould  j)rolect  the  galn.s  of  aOirnuiti ve  action  from  beino^ 
'•'♦rnplofely  ^-lu^hed  av.-ny.  For  example,  many  collective  baiffaininrr 
.^•irreernents  ilp;pl/a  "thne-for-time  principle/^  so  that  a  worker  witli  G  ^ 
/nnntus  seniortly  r^inains  on  f  ho  layoff  recall  list  only  for  the  leinrth  of 
.    (ne<*ari)ed  seniority,  or  6  months. 
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*  ,(»iur  piopojjal  uoukl  Icvep  a  poryoii  wlio  had  been-  hired  .under  a 
h^M\  tif?tevuilaed  alUiiaut  1\  o  action  obli^^ation  on  the  Hot  of  eiuployees 
^eh^lble  for  recall  for  as  long  ab  aecei>sary.  l\or  would  they  have  lost 
^heu*  earned  seniority  rights  upon  recall.- 

Xhe  XTAW  feels  tlieao  are  the  only  equitable  niethods  for  balancing 
Ijio  union  to  ^strong  dual  iiitctesti>  in  nuiintaiiiihg  bona  fide  seniority 
profection  \\hilc  preserving  the  precious  recent  gains  Qf  afllrniativo 
action  for  woinen  and  minorities. 

As  a  lalx)r  organization,  the  UAW  has  considerable  experience  with 
•grievance  procellures  provided  by  our  contracts  vvith  employers.  AVe 
lire  of  course  in  fa\or  of  establltohiuij  eirectlve  procedures  within  an 
institution  which  encourage  the  particb  to  meet,  discubs,  and  resolve 
their  ditrerences  by  themselves.  .  *\ 

We  feel  an  effective  grievance  procedure  can  oftentimes  resolve  a 
dibputc  without  the  necej^fcity  of  seeking  out  a  Federal  agency  or  court. 
At  the  baiuQ  time,  however,  no  one  can  ask  an  aggriev  ed  pci-son  to  fore- 
go his  or  her  legal  rights.      *     .  ^  \ 

AVe.  are  concerned,  therefore,  about  the  fnz/,y  quality  of  HEW  s 
proposed  section  SO.S.  Of  niajor  concern  to  us  is  the  failure  to  define  the 
rehUlon^llip  between  the  giiiivanco  procedure  provided  for  in  a  collec- 
ti\t'  bargaining  aijreenient  and  whatever  procedures  IIEW  contem- 
^I)hite^.  Ai>  the  (*xoTut>ive  bargaining  representative  of  the  workers  we 
'  ri4)r(vse!ir.  IViI  the  contrat  tual  gtievmu  o  proredurr^  .should  be  the 
iniiMiial  iiravjnce  proccilurc  under  title  IX  ior  those  employees. 

For  thoiic  employees  who  are  not  working  under  a  contract  with  i\ 
grievance  procedure,  and  for  students  and  aj^plicants  who  are  covered 
by  title  IX.  vve  f eel  section  S0.8  needs  conbideiable  clarification. 

"^Tiio  UAW  certainlv  fa  vol's  exJi;tust,ion  of  internal  remedies  where 
the  proectluio  is  a  meaningful  one.  But  wjth  the  present  wording,  a 
noncontractual-^'ievance  procedure  cou|d  easily  be  a  farce.  It  could 
only  Hesnlt  hi  exhausting  the  discriniinatc^i,  not  the  umedics, 

iVe  urge  much  greater  clarification  of  this  section.  An  effective 
grio\ance  piocedurcj  must  protect  against  ''putting  the  fox  in  charge 
uf  the  lu'nhoii.se/'  and  vve  havoiiO  such  guarantees  here.  Specific  guide- 
fines  defining  prompt"  and  ^^equitablc"  are  needed^  ;^^oreover,  the 
regulation^  mast  recogni/.e  the  institutions' f^WigaMon  to  respect  Lhu 
nondisi^rhnlnatory  gue\  ance  procedurt>  •  'i  i  \lh  rti\ e  hargjiining agree- 
.  l!ion^^.  v\hi»  h  havi*  been  negotiated  bv  unions  An  behalf  of  oinployeos. 

In.gciu«aK  JLltAY  has  atVorded  title  IX  the  broad  covqra^^o  which 
the  .statute  iciiuircs.  IIuwcNer,  IIEW  has  deviated  from  this  in  the 
important  it.tSiS  of  professional  Tind  \oLai.luiial  piograms  admissions. 
The  Secretary  liim-self  admits  that  Vtlic  .statute  pertaining  to  adinis- 
,Mons  iniglii  l^e  read  as  including  profe^joional  degrees  vvhcrever  they 
ai-e  ollVred.  Yet  ho  interprets  title  IX  to  exclude  coverage  of  admisr' 
sioiKs  diHriiniinution  in  private  undergraduato  \ucatlaiial  and  profes- 
sional schools. 

I  he  I  A\\'  afej^erts  that  the  Secretary '.s  position  is  erroneous  statutory 
con^tim  tion,  and  \Jo1atcs  both  the  letter  and  the  spirit  of  title  IX. 
The  VXit  i>  ])articulaily  concerned  about  the  inclusion  of  private 
\uukrgiaduatc  vocational  and  piofessional  ])rogrnms  because  many 
oF  tlici-e  aic  feeder  systems  into  the  skilled  trades  from  which  woinen 
luive  been  excluded  in  th^jpast 
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J    The  definition  of  educational  institution  in  part  (c/  of  section  168l' 
^  of  title  I>v  provides  that  in  the  case  of  an  educational  institution  com- 
posed of  mope  than  one  school,  college,  or  department  which  are  ad-  * 
ministratively  separate  units,  such  term  means  eaclt  such  school,  col- 
Jege,  or  department. 

Accordiiig  to  this  defiiiition,  a  vocational  school  that  is  part  of 
a  private  undergraduate  institution  is  covered  by  the  act,  wliich  if 
receiving  Federal  financial  assistance,  cannot  discriminate  in  admis- 
sions on  the  basis  of  sex.  The  proposed  guidelines  say  in  section  86.15 
'that  each  administratively  ^pai-atc  unit  shall  be  deemed  to  be  an  edu- 
cational institution.* 

Thus,  it  is  clear  tha^^  a  vocational*  pdst-sccondaiy  school,  with  its 
own  administration,  within  a  private  undergraduate  institution  must 
also  be  nondiscriminatory  under  title  IX^. 

As  a  labor  organization,  the  UAW  has  a  particularly  keen  intei-est 
in  the  proper  application  of  title  IX  to  private  undergi-aduate  voca- 
tional ediVcatioiK 'Workers  who  are  compelled  to  take  night  classes  be- 
1  cause  of  their  davtime  obligations ^ften  resort  to  evening  vocational 
,    prcjgrairis  offerecl  through  private  undergraduate  schools. 

Bec'ause- such  coui-ses  arc  often  a  key  to  a. workers  advancement, 
they  must  be  open  taall  regardless  of  se:^  if  women  are  ever  to  achieve 
.  ,p?rjty  in  a  huge  number  of  variety  of  ocxiupatiotis!  The  method  the 
•  Secretary  proposes  for  interpreting  title  IX  s  coverage  virtually  en- 
^uix'S  continuing  sex  iuibalauce  in  fields  such  as  (ji-afting.  accounting,  * 
computer  technolog}\  tool  and  die  making,  electrical  technology,  en- 
gineering, juu'sing,  and  a  wide  range  of  health  science  paraprofes- 
sional  positions* to  nj\meonly  a  few. 

In  the  automotive  industry,  the  private  undergrad\iate  General 
Motors  Technica,l  Institute  serves  as  an  exaniplc  of  an  educational 
institution  which  could  continue  its  overwlielmii\g  male  majority  with 
'impunity  under  the  Secretary s  faulty  interpretation  of  title  IXs 
coverage.  The  Tech  Institute  jjs  an  avenue  for  a  substantial  number 
of  tdlen ted  workers  to  upgrade  their  positions;  such  opportunities 
sliouldl5e  kvailable  based  on  merit,  not  ^x. 

The  I7AW  emjihasizes  this  aspect  of  tlie  proposed  guidelines  be- 
, cause  of  its  own  strong  commitment  to  women  s  full  participation  in 
api>renticcship  training  progiams.  In  its  own  Outreach  Progi'am,  the 
t'nion's  ^lanpower  Training  Department  reports  205  women  enrolled 
as  of  fall,  1D74.  ^  -  ' 

Presently,  120  women  iiavo  passfnl  iliu  piuapprenticeship  training 
test,  and  ano'ther  35  are  in  appVenticeship  progi-anis.  These  women  are 
in  addition  to  the  many  others  eni-olled,  with  UAW  encouragement, 
in  vaHous  apprenticeship  programs  sponsored  by  organizations  other  . 
than  the  Union.  ,  '  ^ 

The  UAW  strongly  feels,  therefore,  that' private  undergraduate 
vocational  programs  should  live  up  to  the  equal  opportunity  stand- 
ards we  have  set  for  ourselves  in^ the  area  of  skilled  job  training.  To 
fulfill  both  the  clear  language  of  title  IXand  its  purpose  of  affording 
sex-neutral  education,  private  undergraduato^vvocational  adexissious 
must  be  subject  to  the  Act.    '   '  ^  ' 

For  unexplained  and  inexplicable  reasons,  JIEW  has  redefined  a 
"bona  fide  .occupational  qualification"  except  to  equal  employment  . 
opportimitj' <rhe  EEOC  definition,  as  set  forth  in  its  regulations  on 
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sex  discrimiivition,  should  be  adopted  instead.  Besides  promoting 
unifonnity  withiu  the  government,  accept ajice  of  the  EEOC  defini- 
tion would  provide  the  true  protection  against  sex  discrimination 
which  titlaJX  mandates.  We  urge  HE>V  to  use  the  EEOC'S  bona  fide 
'|||upational  qualification  definition,  instead  of  the  proposed  section 

*%he  Secretary  haS  explicity  stated  in  a  proposed  regulation  tliat 
title  IX  neither  bans  use  of  certain  material  nor  re(^uires  adoption  of 
'alternative  curricular  aids.  The  UAW  disagrees  with, this  omission, 
jfor  the  curriculum  is  a  key  shaper  of  students'  values  and  aspirations. 

The  regulations  are  inconsistent,  moreover.  They  properly;  rebuke 
use  of  sexist  and/or  sex-stereotyped  materials  in  school  counseling.  ' 
Yet  they  allow  sucjljuaterial  into  the  classroom  where  it  will  have  the 
pervasive  effect  of  propagating  sex  stereotypes  and  providing  sexist 
career  models.  ] 

Nor  do  we  siii  a  conflict  between  banning  sexist  nxaterials  and  pro- 
tecting f\rst  amendment  rights.  We  are  not  saying  such  materiarcan- 
not  be  uro<lnced,  but  merely  that  the,State  should  not  align  itself  with 
prejudice  l)y  purchasing  it.  A  fuller  djisciission  of  title  IX's  proper 
application  to  curricular  materials  was  included  in  our  comments  to  the 
Secretary  last  fall.  We  urge  the  Secretary  to  reconsider  his  position 
on  this  issue.     '  ^    .  i  *        .  ^ 

Haying  ofrercd  J^pecific  criticisms,  ^w^^  to  call  atteiition/ 

to  certain  provisions  of  the  regulations  which  we  feel  HEW  has  drafted 
exceedingly  welLKey  provisions  of  title  IX  liave  been  dealt  with  by 
HEW  in  a  thorougli  .and  legally  responsible  manner.  We  especially 
cite  tiie  proposed  regulations  wjiich  treat  pregnancy  and  related  phe- 
nomena ill  the  same  mannei:  as  any  other  temnbrary  disability.  If  preg- 
nancy were  allowed  to  differentiate  employees  and  students,  the  regu- 
lations wowld  pervert  the  act's  intention  to  give  rights  to  all  women, 
not  merely  to  nonpregnant  women.  Any  attempt  t6  ^^«jaken  these  por- 
,tions  of  tliQ  regulations  should  be  defeated.  An  important  corollary  is 
the  ban  on  discrimination  Jbased  on  marital  or  parental  status. 

We  also  note  with  approval  that  HE'ir  proi)crly  defined  the  con- 
gressional plirai^e  '^educational  program  or  activity"  alinost  as  broadly 
jis  possible,  ihns.  we  \  lew  the cov erage  of  athletics,icouiiseling;  recruit- 
iiicnt,  scholarsliipb.  coiuso  offerings,  and  part  time  employees  as  all 
neccssarv  to  effectuate  title  IXs  purpose.  We  also  endorse  the  defini- 
tion of  an  educational  institution  bubdi vision  for  purposes  of  the 
funds  cutoff  rmed  v..  *       *     .    •  r  i 

In  addition,  we  iecl  tlie  sections  concei  iuug  provision  of  equivalent 
financial  aid,  insurance  of  extensive  rights  to  equal  einployinont  op- 
portunity, and  an  e<|nal  pay  provision  which  is  consistent  with  the 
Jiqu^l  Pay  Act,  should  all  be  retained  by  HEW.     '        .  '  ♦ 

On  baliuice,  then,  the  UAW  urges  Congress  not  to  disapprove  these 
proposed  title  IX  n^guUitions.  While  we  have  expressed  dissatisfac- 
tion with  several  provisions,  we  feel  that  the  majority  pf  these  regula- 
tions is  sound.  ^Moreover,  the  few  objections  which  we  have  can  be 
euredXy^nbseqiient  amendments  to  the  regulations.  '  * 

AsMfJje  collective  bargaining  representative  of  employe^^s  of  ednca-  . 
tional  institutions,  we  must  insist  that  these  employees  get  their  riglits,, 
under  title  IX.  Tijt  the  provisions  of  the  regulations  most  important  to  ^ 
us-^the  regiilations  goveniing  employment— ^lEW  has  for  the  most  ^ 
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part  produced- guidtUauS  lIuit'aL'c  ccinitable,  reasouablcj  and  re(]uirc*d 
byhnr. 

,  "We  urge- you  to  let  these  proposed  regulations  take  effect  on  July  2L 
A  vote  against  these  reguljCtions  is  a  vote  ugauibt  the  orkers  the  tf  AW 
repi'CFenti^. 

Wa  ark  Cou<^rei?s  to  carefully  examine  the  Mjurees  of  certain  com- 
iuentord  who  iscek  to  sabotage  title  IX  by  deXuating  these  regulatioiks. 
We  rcco<rni>iG  the  great  [)rei>sures  that  avo  on  jou  from  the  int^^rcol- 
legiatc  athletics  lobby.  Wo  ask  that  you  Avcigli  the  speculative  costs 
*to  intercollegiate  football  against  the  interests  of  niiiiious  of  workers 
and  students  who  sit  without  effective  rights  until  these  regulations 
became  law. 

We  have  already  waited  3  years,  and  can  wait  no  longer. 

Thank  you  veiy  nnich. 
o  Mr.  Snrox.  Thank  you  very  nuich.  '  ' 

()ur  next  witnesses  are  Ms.  Casey  Hughes,  director.  National  Orga- 
nization for  Women,  and  Ms.  Holly  Knox,  project  director.  Project 
on  Equal  Education  Eights. 

STATEMENT  OF  HOLLY  XNOX,  PROJEcIt  DIRECTOR,  PHOJECT  ON 
EQUAL  EDUCATION  RIGHTS,  NATIONAL  ORGANIZATION  FOR 
WOMEN,  LEGAL  DEFENSE  AN]?[  EDUCATION  FUND 

Ms.  ICxo.x.  fToml  ftftcnioon.  T  appreciate  your  invjtation  to  testify 
today.  I'm  llollv  Kjio.x,  director  of  th^?  Project  on  ISqual  Educatioii 
Klfrhfs^PEEKV  VEKll,  a  project  of  the  NOW  Legal  Defense  and 
Educ.itlou  Eund,  is  monitoring  the  enforcement  of  all  Federal  laws 
banning  discrimination  oh  the  basis  of  sc.\-Jn  education. 

Since  our  beginning  in  lOTt  wc  Jiave  focused  pur  attention  on  title 
TXof  the  Education  Amendments^of  1072.  ^."^ 

Americans  have  always  a  iewcd  edtication  as  a  cornerstone  of  a  sound 
and  hcaAlhy  Xation.  However,  ^Ihe  nrscriniination  against  women 
which  runs  through  much  of  oui:  society  is  deeply  imbedded  in  the 
Nation's  education  practices.    ,         .  I 

^  For  girls  and  women  seeking  equallt}  iuall  asjioctsof  Ameriacn  IFfe, 
it  has  become  clear  that  education  at  all  levemias  been  part  of  the 
probiem.  nr.t  part  of  the  solution. 

Five  years  ago  this  mouth  this  subconunlttcc  opened  extensive 
hearIn;/<  on  discrimjaation  agalubt  women  in  education.  Witness Tifter 
ullUi'.-?  detailed  the  discrimination  facexl  b v  girls  j^nd  women  through- 
out the  country,  from  preschool  to  the  postgraduate  levpl. 

Auiong  many  examples  of  inequality,  they  pointed  out  that  a  young 
Avoman  frc<|ueAtly  needed  higher  niarlis  to  enter  college  and  graduate 
school  than  a  yomig  man,  and  that  an  estimated  7.1  to  90  percent  of 
the  well  nualifled  students  who  do  not  go  on  to  college^  were  women. 

Testimony  detailed  extensiv^  biases  against  gi\'ls  and  won^en  in 
vrxMitaoiial  frainiiig,  student  financial  aid.  textbooks,  counseling,  and 
hiring — in  short,  in  nearly  all  aspects  of  education. 

Promi)led  by  the  exteilsive  evidence  of  discrimination  anicovered 
in  these  hearings.  Congress  enacted  title  IX  of  the  Educational 
Amendments  of  1072  to  provide  Federal  leverage  for  insuring  equal- 
education  opix)rtnnity  throughout  American  education. 

As  you  know,  title  IX,  closely  modeled  after  title  VI  of  the  Civil 
Hights  Act  of  ,1964,Jn  an  historic  broad  based  prohibition  against  dis- 
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rriiiiinntioa  oii  the  Im.^U  of  hix  in  eJiu'utioii  progianib  rccci\  iiig  PcJ- 
cM'al  ai4;^  ,  .  •    .  ,  ' 

It  is  aij  cssijntial  piece  oX  the  gro\\  ing  iieL^ork  of  civil  riglits  laws 
iruanuityting  eiihalit;^  for  women,  since  it  io  the  only  compiclicin&ive 
Feili'Val  law  foihl^liliiig  >e\  Ji^clil^in^\^()n  Muuarly  .ill  aspects  ut'  eJu- 
cation  in  scbooli>  and  collcgts  receiv  ing  Jei  al  aid  -incltKling  adniis- 
bions,  employment  and  the  treatntent  of  students  once  admitted. 

In  that  context.  1\1  like  to;take  a  miinite  to  couuncnt  speciiicallv  on 
,  tlic  scope  of  title  IX\s  t-qlul  0)>porUuiit\  nrotootion,  since  the  subcbni- 
niiitee  lias  heard  reprei?entati\cs  of  nuile  athletics  programs  aigue 
that  the  scope  of  titk»  IX  is  m>  nai  ^ow  as  to  cxchiife  scJiool  athleti(?s 
programs.  The  IJa^ie  t[nestio|i  ha©  hceii:  Does  title  IX  pvohil)U\lis- 
criiniiudion  in  tl^e  entiie  piogiam  of  an.in.^titntion^rccei\  ing  F^^dcral 
aid  or  just  in  tliose  acti\ities  directly  recei\ing  Federal  funds? 

Ba.-eil  on  a  legal  anal \  sis  prepaVetl  for  FE ICR  by  the  Center  for  Na- 
tional Foliey  Ke\ie\v,  \\c  helie\x»  that  the  law  bars  sex  bias  in  the 
wit  ire  cdu<\ation  prugiaui.  We  would  like  to  .submit  this  memorandum 
for  the  record.  •    i  *  . 

We  would  also  like  to  .submit  for  tJic  record  a  copy  of-a  legal  mom- 
oramhnn  piepared  b;v  the  T^il^>rar3  of  Congress  which  also  concludes 
.  that  ITKW  ii^  not  mistaken  in  interpreting  title  IX  broadl.y.. 

Section  901  of  the  statute  i.s  a  broad  prohibition  against  discrlmina- 
lion  on  the  basis  of  se.x  '*under  any  education  program  or  activity  re- 
recei\inii:  Federal  tinancial  as^si^tauce.''  The  laug;iage  of  this  section 
is  nearly  identical  t**  the  prohibition  against  dii^ctjiinination  based  on 
race,  color,  and  natipnal  origin  in  title  VI  of  the  Civil  Plights  Act 
,     of  1904,  ! 

rndcr  the  1904  Civil  Eights  Act.  Ijoth  JTEW  and  the  courts  have 
interpreted  title  YI  as  barring  discrimination  in  all.aspects  of  the  edu- 
cational prograui  in  a  school  dis^trii  t  iecei\  ing  Federal  aid.  That  inter- 
pretation was  well  establi^hetl  at  the  time  of  title  TX's  enactment. 

Therefore,  since  the  language  of  titig  VI  and  title  IX  is  so  narly 
identical,  it  .H'oms  clear  that  title  IXs  ban  against  se.x  discrimination 
must  bcinteipVeted  the  .sune  wa\--co\ei'iug  tjio  whole  education  pro- 
irrani  carried  out  bv  education  in>titutions  iecei\ ing  Federal  funds.  • 

Aside  fnun  the  dl'cadc-huig  lustory  of  virtually  identical  language^ 
under  title  VH  theiv  arc  several  nraciical  i*easous  why  the  scope  of^ 
title  IX  s  untidi.M  i'iminatiun  pivhibitlou  must  be  interpreted  broadly.] 

A  narrow  inteipietatlon,  that  is.  the  law  only  forbids  sVx  I>ias  in 
the  .schtKd  Junch  pr(»giam  or  the  rutoi  luir  j|>r6giam  dlrccth  recci\i"n<i 
Federal  aitL  wunUl  be  inip«>.vslble  to  admini.^ter.  Tiacking  the  Federal 
dollar  pii'i  iM  Iv  fur  i       i  iglith  purpo>ei>  would  lead  to  ludlt  rons  situ-  ^ 
at  ion??.  '  '  , 

Fnr  evnnple.  title  11  of  the  FSKA  pa^^  for  mIiooI  library  books. 
Or  title*  I  of  tho'KSK.V  pavs  for  a  projector. 

Dq  you  want  ti)  >send  in  IIFW  in\estiii:at.oi->  to  t;ace  exactly  which  ^ 
*  Ha.s'^es  u^ed  a  title  I  projctor?  Or  a=  title  IF  library  bookf  T>o  you 
v  »nt  tw  bar.  .  X  d*^ 'i  imluatioii  \n  an\  cla^snxii.i  u.^inir  that  book  or 
that  piojej^'tui.  bhi  Mjndi)no  it  in  tho  chis^room  ne.\t  door  Mhich 
doevn'l  ? 

In  addition.  Fcdeiahaiil  to  one  .-chool  actlutx  amounts  to  indirect 
financial  a  <><Ihianie  to  other  .s«'hofd  a<tivitiii-.  If  FeMenil  funds  were  ^  . 
xuit  a\ailable  foi.a  'rl\en  atti\itA,  in  num  ca^^es  nonfederal  funds 
would  Itavetobe  diu»rtid  fiom  othir  edut  ational  purpo-»es  (u>upport  * 
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that  activity.  Tliufe;.  Fetlp.rul  xocatioiiai  cducatioii  fuiulsj  for  example, 
may  be  indirectly  subsidixin^r  tha  school  sports  program. 
'  ^Finally,  tho  contontion  that  Feilenil  money  docii  not  support  spoits 
l)m<rrams  (lii*ectly  i.s  uonsen^c.  I^iiiicularly  at  tlie  lii^Uor  education 
j<  vcL.niiUions  of  dollar:?  in.  Federal  student  a.ssistance  fund.s  are  chan- 
neh'il  into  the  r*.  ral  inst?itntional  oporatip^;  fjunh  most  institutions 
UM»  to  finance  athK'(ii\s  a^s  well  as  all"  other  aspects  of  the  college 
program,  *  ^ 

In  t>um.  ue  i)elie\e  that  tjtle  IX.  and^  the  regulation  implementing 
itv  must  be  interpreted  broadl>  lor  a  number  of"po\\erful  reasons. 
Lt gaily,  raeial  diMrimlnation  preeedeu'ts  under. title  VI  require  it. 
,In  practice,  any  other  interpret*Uion  ^\ould  be  impossible  to  admin- 
ister. 

It  would  Inxolve  irKW  investigators  in  the  internal  alTaii-s  of  edu- 
cation institution.'^  to  a  degi-ee  Jie\er  befora  contemplated  by  the  Fed- 
eral* Government. 

Aforeover.  liniiiin*:  the  proliibifiQU  again^st  s^e.\  discrimination  to 
act i\  itie^)  rei  eh  Ing  diiei  t  hVderal  ;tid  would  puta  congreshioiml  stjuup 
of  approxal  on  all  kinds  of  book-jiiggling  designed  to  allow  con- 
timied  discrimlnatioJi  again.^t  half  the  school  population. 

.V  narro'.v.  liuiiled  interpretation ^of  the  scope  of- title  IX  would 
reiaise  tpastiouh  hiUg  .HJltled  ou-r  a  dec^ude  of  consideration  liy  three 
brtincher*  ()f  Cioxernmcnl  on  cixil  ri^iJits  legislation  guaranteeinir  the 
light-.  <J  fhr»so  subject  to  di.M  I iuiination  bused  on  race^  color,  Hud  na- 
tional origin.        .  * 

Fiast  but  not  least,  a  narrow -Intej  pietat ion  of  title  IX  Vill  not 
cAuapt  ihfcn idlegiatc  athh^tlus  from  the  la\\">  e«|ual  opportunity 
guarantees.  •  ,^ 

At  the  time  t)f  its  ua^>:*atre  in  1072.  title  IX  was.mer*  as  a  major  .s(<«p«^ 
ttmard  calling  the  iiie([uitic.-  facijig  wonun  and  giil>  In  education. 
5>ince  (he  ^rtatute  is  hioad.  ami  .-^Ince  m'x  bi;)s  is  so  nuich  a  part  of  our 
tiailltlujuil  ehaation  .'^sJ^^!m  that  mari>  w elbintenl loned  edn^'atoi-s 
.still  tloirr  fnlh  re^ogni/.e  it.  a  reirulatlon  .s»»clling  out  iU  ijnplications 
for  exist inii:  education  juai  tIc<,.->  ub.^oluteh  e.-heJitial  to  nuiking  title 
IX'^  e([nal  opportunity  promi^'^  a  re^ility. 

iriu  refore.  the  title  TX  regulation  lias  irenciatyd  unpreceitented' In- 
tel c.^t  and  concern  among  man\  oigani/at  ions  an'd  ludi^  idual  citizens. 

In  response  to  irp;WV  reijucst  for  j>ublic  conuneid  on  the  ])roposed 
ngulatlon  pubii>hed  last  June.  TJCEl?  and  flie  XOW  Legal  Defense 
ami  Education  Fum(  filed  a  detailed  criticpu*^.  "We  \\(Me  concerned  tliat^ 
the  regulafio^i  did  not  co\\?r  sex  biased  te-vthook.*^  used  in  tlicXationV^ 
public  school  cla.'^srooms. 

While  ITEW.ar<rncd  it  should  iK)t  reirulate  in  this  area  beeau.^e  of 
."grave  con.stitutional  <)uestions"  under  the  fir.st  amendment. pur  legal 
rc.-eareh  peiMiaded  us  that  the  first  aijiendmeiit  need  not  inliibit  Fed- 
eral action  under  title  IX.  as  long  as  the  antibias  provision  covers 
(v.\[*b(H>ks  already  centjalh  selected  by  State  and  local  public  sriiool 
iui/hoi'!Mes.         '  ^ 

The  XO^V  Leir»l  Defense  and  Education  p'und  ^va^  .also  cancerned 
that  the  regulatioji  spell  out  coneiete  requirements  to  guarantee  equal 
opnort unity  for  Avomenjn  school  sports  programs.  * 

We  also  reconuni*ndcd  more  eiiuitabh^procedures  for  the  pro\ision 
of  fringe  benefits  and  equal  riglU.s  for complain'ants. 
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Looking  at  the  litlo  IX  rc^nilation  now,  we  see  several  ureas  where 
it  (U)os  not  clearlv  l)ro\it{c  full  eciual  opport-iuiity  for  women.  While 
tlic  regulation  reprobpnts  a  cnicijil  fttepoiu  thc  right  direction,  we'l>e- 
liove  lttloe.s  not^ro  a.s  far  as  it  could  in  mandating  an  qnd.to  sex  dis- 
.rriminntiouin  foderallvsupportcdedycation.      '  , 

For  instance,  we  do  not  think  tho.time  Jag  fi)l  comphance  M  ith  the 
athletic  provisions— J  y^*ar  for  ek*iiientAry  scljools.  0  for  those  at  the 
secondarvaad  college  level— i.s\varrantc(l.  t 

TitJe  iX  was  ])a4ed4ir  11)72  and  the  regulation  is  expected  to  take 
cffoci  ijiis  \ear.  That  iheans  it  would  be  1078— fi  years  after  the  law 
was  pa>sed— before  its  athletics  i:equirements  wouid  take  full  Qihct 
.  A  vounij  woman  in  jiuiior  high  when  titlu  IX  pJi&cd  in  ID'Jl'  could 
irratliiate  from  high  m  IiooI  without  benentaig'from  the  law's  athletics 
coverage.  '  ^  * 

\\m  are  aUo  coiiceriK-d  tliat  tho  regulation  docs  notclearJy  guarantee 
p(iual  sport.>  opportunity.  iri\cn  the  language' on  nmtact  spoi^ts  and  the 
jumidry  lii?t  of  factors  which  IIEW  may  consider  in  dcterminuig  equal 
opjiodunih- in  sports.  *'  •  i  i 

the  ivgiilation  iloch  not  clearly  require  schools  to  provide  girls^tlie 
rhaace  to'  play  cont^ut  .-.ports,  and  the  -equal  opprtrtunity''  section \ 
jsVo  looM>.  thaV  it  would  be  read  to  allow  i.-ihool  di^^tric.ts  and  colleges 
to  coutinue  Tium\  e.xi.^tin'g  inciiuitics  in  their  sports  progmm.p. 

We  arc-aUo  worried  alxmt  the  deletion  of  the  requirement  for  a  sur- 
\e\  tf>.t{ml  out  \\  hat  spurts  female  and  male  students  w.aiit  to  play  and 
the  recpiiri'iuent  that  that  institution  inn^t  lualce  a  special  elYortto  over- 
come the  effects  of  past.ineqiiities  in  the  athletic  program.^ 

AVe  continue  to  tiue>tiun  thi^adeciuac^  of  tlie  regulation's  proMSioiis 
eonrerniuir  friiu^e  Reue^it^.  atlmission,-.  to'prhate  professional  schools. 
H'hnlar.'-hips.and  the  rightsof  complaints.*  " 

Desj/ue  theVe' questions,  we  do  belie\e,  that  aa  a  Avhole,  tile  regula- 
Hon  spell.^  our  an  appropriate  framework  fi)r  ending  illegal  sex  d is- 
erirninaiion  in  education.  Tt  pro\  ides  e.-sential  guidance  to  institutions 
preparing  to  eud  ^ex  bias  in  many  imp;prtanta.>pects  of  sex  discrimina- 
tion— inanv,  sueh  as  \  (n  ational  education,  counselingj  and  admi-^sions, 
which  have  received  lUtlc  or  no  press  attention.  , 

AVe  particularly  applaud  the  inaiulate  that  each  institution  oon- 
.dnet  its  own  e\alnation  of  its  policies  and  practices  within  the  next 
.year  to  find  out  whether  sex  dj^icriinination  exists. 
*  A  great  deal  of  di^erlnjination  agaijist  girls  and  women/is  uncon- 
scious, reflecting  traditional  atXitnde.s  and  praetices.wh'ich  have  only^ 
recently  been  cliallenged.  .  , 

The'regulatif>ifs  self-c\aluation  pr6\ision.  in  encourdgjng  nistitu- 
tions  to  jdeiitifv  and  correct  discrimination  of  their  own, , should 
help^o  rediue  the  need  for  formal  sanctions  against  noncomplying ' 

institutions.  ,  ^       t. ,  I'l-  .  i 

t  apj>reciate  the  opportunity  lo  iestm.  and  now  Id  like  to  turn 
( he  microphone  over  to  Q\\^  Hughes  from  XOW. 

STATEMENT  OF  CASEY  HUGHES,  MUECTOR,.  LEGISLATIVE  OFFICE, 
NATIONAL,  ORGANIZATION  FOE  WOMEN      *  • 

:Ms.  ITroTius.  Good  afternoon. -I  am  Casey  TTnghes.  legislative  Mi- 
rector  of  the  National  Onranization  for^Vomen.TheXational  Orgnm- 
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nation  for  Woin«ii\i.  a  ihl]  v\<r]\ts  oi-tranization  and  it  is  from  that 
l>oi>;peetnv  that  ^^e  \  iow  thi«  regulations  for  tit  U»  7X. 

Sini^e, Congress  jiasbOil  titk»  IX  in  1072.  almost  all  aspects  of  sex 
distriniinatiou  in  ^diooh  and  l  ollegife  ha\u  bwi  illegal.  Tliu  wiact- 
laenr  of  this  rruunl  mw  link  In  (lie  Nation  h  ci\il  rights  law8  ^vas 
heraldod  hy  citizens  tliroiighout  the  countr^  jih  the  ba.-ir  htr^x]  fnune- 
work  for  ending  the  cxrcnM\e  educational  Ineuuitie>  t'acini;  our 
.djuightfi^. 

.  Titlc^IX  \va.^.  and  is  i^till,  the  only  ioniprehent>i\e  Federal  law 
proi'fcting  the  eiiUiil  eilui ational  lighu  of  btndeutb  thiou<»-hout  the 
educational  systcui.  Title  IXs  enactment  ;5  veailf  ago  did  prompt 
<;onie  changi^s  in  an  c  du*  ational  ^^btem  \\heu  IiKntuitieh  cxi>t  in  nearly 
e\*Try  aspect  of  school  life. 

NOW  has  iKcn  on  the  forrfront  of  action  efi'orts  to  press  local 
sHiool  dwtncts  and  iqllcgis  to  cud  the^c  ineipiitie^.  Thankb  to  titlo 
Ia,  we  liave  ^con  linuted  progress  in  a  number  of  campust^s  and 
connnunities  vocational  ^'fhooL-,  opened  to  ^\omun  latuduntb,  \Yomen\^ 
sports  pj'rtgrams  ex[)antled  soinewlm t.  and  so  on.- 

J5y  and  larire.  hfj\ve\er.  because  of  the  absenc«-of  guidelines  spellin**- 
>  out  the  k\vsimi)lir;at:oiib,aiul  IIEWs  fudure  to  enfoi  ve  the  law  with- 
out regulations.  cliange.$  to  end  sex  diseriniination  in  the  last  3  veai-s 
seem  to  be  few  and-,far  bet;\eeir.  Discrimination  against  girls  an<l 
.women  in  education  still  abounds. 

Children  are  rctpiired  by  the  State  to  be  in  a  school  st^ttinrr  .j  davs  a 
week.  0  months  a  year  for  alwut  10  ^eaj-s.  Children  of  a  certain'aire 
are  not  free  to  choose  not  to  go  to  school.  So  long  as  children  are  vo- 
quired  to  be  in  a  given  school  building  for  10  years  of  their  lives, 
they  have  a  rigiit  to  expect  that  the}  will  be  treated  as  equal  human 
beings  and  not  subjected  to  discriniinaton*  treatement. 

Persons  who  pay  tax  dollar.^  which  eCentuallv  find  their  wav  into 
the  coffei-s  of  institutions  of  higher  edm  ation  as  well  ab.schw)l  svstems 
.  have  a  right  to  expect  that  their  Federal  Government  will  not  dis- 
pense their  money  in  ways  that  ^\ill  discrintinate  against  the  very 
people  wlio  gave  the  money  oi  against  their  childrcn  *  *  *  bov.s  and 
girl.s.  young  men  and  young  women.  *  ^ 

We  feel  that  tlie  time  U  past  to  discuss  the  regulation.s  point  by 
point,  chapter  and  vci-se:  At  this  point^the  i  ritical  need  is  to  re'lease 
the  regulations  as  tljey  are  to  let  educatoi's  of  this  countrv.  in  par- 
tu-ular.  and  the  citizens  of  the  world,  in  general,  know  that  the  United 
States  of  Amerit  a  will  no  longer  tolerate  discrimination  in  cducat  ional 
mst  itutions  againstdmlf  of  its  population. 

Title  TX  was  meant  to  in^tItute  change.  There  is  no  wav  to  cjiaui^e 
\yirhout  chan^ring.  We  must  get  on  with  it.  7?nt  perhaps  that  is  too 
smiple.  And  by  ij^  very  simplioit\  looks  radical.  Perhaps  what  we 
need  is  to  look  at  au  th  »  nnths  whith  leJoud  bome  pcople\s  percep- 
tion. 

Perhaps  there  are  jieople  who  believe  that  all  Ameiican  girls  are 
named  Cinderella  and  that  Prince  Charming  will  be  alomr  as  soon 
a^  sho  leaves  <rhool  ai  w  hate\  er  lc\ td  to  take t*are  (»f  tlii.s  delicate,  frail 
creature  for  the  rest  of  her  life.  Pcrha])S  thcfe  are  those  who  believe 
that  a  yonuir  American  glil  docs  not  need  a  ,*-trong  Ijoily  or  a  strong. 
,  educari')u  to  luliJJuake  bcr  an  Ihdepeudi  at  pi  i>un.  becau^ri'  the  prince 
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will  be  there  to  n.ke  'aie  uf  hvi.  IVihai^s  \vc  need  to  coinpaix*  tlmf 
luvth  with  I  he  n;i?litv.  The  reality  is:         •        >  , 

'Forty  peP-ent  ai  the  Aiuerii-aii  labor  iluN  e  i6  imule  up  of  women. 

Eveti  It  ;i  woiiiaii^iiKuries  t,he  can  expect  to  wurLfor  about  *25  vear^. 
She  will  w<#i k  for  4.")  rear.-  i f  ^?ho  remains  s\iv/i(\       '  *. ,  , 

TJnrteen.niilliou  uomeii  with  seh(iol  Uge  ehiMieu  work  out?idc  Iho 

home.  *  1        •  1 

Even  Vcith  pre^iln^ol  chiKlien.  4.*J  niilhoii  women  work  ontsule  the 

home. 

One  out  of  eight  families  are  hoaileil  by  yomen. 
•   One  cmt  /)f  five  minorUy  famities  are  headed  by  women.  ^' 
The  <Kvoree  rate  ih  ui>  100  pcrcent-bluee  1002  and  rising. 
In  divided  fanlihe^,  payment  for  diild  ^npp^>rt  by  fathers  is  nearly 

nonexistant.  *  -  '        i     •  i  i 

.  hi  the  Ja>t     years,  tlie  louge\  Ity  rate  for  women  ha^  jucreascd  by 
20AI  vea r^  for  v.-oinen  an<Lonly  W.B  yeai^  for  mren.     -         \  j 
.Tlie  majorit  V  of  old  people  who  are  poor  are  w(^men. 
^Vhu'li'V)f  the  \oung  women  now  hi  s.  hool  \i>  not  going  to  be  one  of 
theM*  .stati-tie>  i  ^Vhieh  one  does  not  need  tl\e  life  preparation  to  make 
luv*  able-to  take  eare  of  her.|clf  and  her  family  ? 

T.ast  till,  ne  .Mibmittcd  to  HEW,  M'itlrour  title  IX  rccofninenda- 
tions.  exteilsi\e  e\ideitee  of  current  sex^dl.Hrimination  in  the  Xarions. 
M-iiooLs  ^upi^licd  In  sroren^)  f  loeal  :S:OW  i  hapters.  The  examples  cited 
an-fir>tiiiuul  ac  count.s  of  the  abuse  th^t  is^till  occi^irring  dady  in 
H  hool?»  nnd  eollege>  that  (Hir  daughters  .ami  sons  atfeiVl.  When  wdl 
*thei:e*he'il^edcral  euforiemeut  to  eliminate  this  di.s.|pirflnation1.^ot 
until  fitl^'lX  veanlations  exist  and  are  enf^^reed. 
,  T"he  T',S.  Olliee  of  lulueallon  fxinded  project  baserme  studied  vooU- 
tioi.al  edviatiou  pi^granis  abound  the  com\try.  The  final  report  of 
tlMit^proiivt.  puhlibljed  in  the  >f)ring  ut  lOT."*,  says  that  young  women, 
w ho'repr<-eut  the  maiorit\;oC  tlujUndent^  in  the  vocational  education 
proirram.-.  are  In  female  iiitt?UM\ e  programs  which  limit  their  gain  fid 
enipKnuu^nt  opporttmltle^  to  aLout.  no  options  Avhile  young  men  m 
male  inteH'>i\e  i>rograuife  ar^  leafniji^i:  over  Of)  emplo^Onwil  options. 
When  i^  there  goiUir  to  he.Fedcral  (•nfoiv.ement  of  svstematie  mtegra- 
ti^u  i)f  thi->e  puigiams?  Not  unt*ii 'title  IX  regulations,  exist  and  aro 
enforced.  ^  / 

^  .In  Baton  liouge.  La.,  'j^rl^  are,  forced  to  take  needlepointpn  pliysicjil 
;niiicai;ou,t*la^se.s  on  rhfii^v  daAS  bcVau^e  the  boys  nre.usii^Mhi!  gym. 
When  is  ilnav  i^oiug  to     Federal  uiiforcdueut  of  uondiscriminatoiy 
'^^ireatment  in  M'hooH  Xt)t  until  title  EX  legulatians  exist«aud  f^iv 

^•nfoi'cetl.  »  .  J*-  *  .*        ^  1 

PiM  riminatiou  agni^i^t  womeji  (krplayec6  a^j^j^)"  c(>ntinues  to  be  a 
'*♦•nou.^  lU'obleiii  throughout  the  educ4itional  9ystWH^6ii  ^11  levels. 
Vivordiiu'  to  a  natioiiwldo  MirVev  bv  the  XEA,  G2.S  percent  of  all 
•the  full-ti^re  pV«)fti>iomi)^'eniplo\ecj.  of  public  ^schools  during  t]ie 
inT-J-T:}  hooL\e^\r  \\eie  women.  Wljle  Q\cr  SO  petc'eut  of  the  elemen^ 
tarv  teaehei><  din  ing  the^amu  period  j\vci*e  womep,  women  represented 
le^^*  than  percent  ot*ivll-p<iiT^'ipal^  of  elementary  schools.  On  tljo 
seeondarv  school. re\ fit  lex-,  tlian  2  percent  of  the  piincipuJs  were^ 
vomeu.  At  the  top  of- the  mlministrat.i\e  heap  in  elementary  and 
feeomlary  1*1^)110  education  aic  school  3UpJDllntendj[jnts.  99.1>  percent 
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of  ^vliich  >v(»iv  liu'ii.         iU,  out  >jT  um^v  more  tlian  l:].0<)0 

Mipf^rinCoiulem.s  ut  in-  wuna  u.  "Wtjmuii  bluu  uiU  of  cam»i  juhiUin'- 
moiitsaf  (lie  poj^l^ec'onclarv  level  as  well. 

Sex  is  a  juore  persi^tt  iit*  aial  .sfVon^rer  factoi  ni  >alary  dKMM  iiiiinatioii 
on  the  iiiiivei>it\  lt  \ol  than  l>  uhv,  atstMilln^  to  a  recent  ^Imh  bathed 
oji  (lata  from  Ihu  1071  Carnci^ie  0^l^lai^^iun  report.  Ace(»rJin/c  to  tl»e 
report,  women  faculty  'nKmbtr.s  average  about  >>lyM  per  \ear  Ict-.s 
than  their  male  eoiiiUer|)ivft>.  When  will  ;\o»i:tn  ha\e  e(|narempl(j\ - 
ment  opportuniUos  in  edntat  iyn  f  ^>ot  until  title  i/e^ulation^  e^it>t 
and  are  enforcefl.  *  ^  ) 

Members  of  XOW  i  haptcrs  in  State  after  State^nd  we  have  over 
7()i)  ehapters  in  all  50  States  and  the  Disiriet  of  Columbia— have 
reported  that  eihicators  and  administrating  (jf  e\ervthing  from  ele- 
mentary .schools  to  institutions  of  hi<jher  edueation  lune  said  they 
wdl  move  on  a  larcre  t,ealu  only  after  the  regulations  are  proundgatell 
and  I  IE  Wen  forces  the  :J-year-old  law. 

Textbooks  used  in  classrooms  throughout  the  country  are  also  rife 
wjtb  sex  bias.  Numerous  4uul  extensive  studies  over  tlie  past  few  years 
Imvoall  arrived  at  the  same  cpnclnsions:  That  textbooks  portray  girls 
and  Avomen  as  weak,  helpless,  and  inferior  to  boys  and  mcu.'ifanv 
show  girls  as  stupid  and  unable  to  excel  at  their  studies,  while  adult 
women  are  portrayetl  almost  solely  in  ojie  occupational  role— that  of 
housewift»--<^ooking  and  cleaning.  XOW  is  disappointed  that  the 
i-egidafions  do  not  cover  thi.^  vital  aspect  of  education.  Wc  Avonld  like 
to  src  tcxtlx>oks  teach  children  to  value  themselves  and  those  who 
are  difrercnt  froiu  them,  rather  tlian  serve  to  reinforce  prejudices  and 
myths  about  boys  and  girls. 

Somt>  people  have  expressed  the  opinion  that  athletics  have  bcen^ 
overemphasized  hi  regiird  to  title  IX.  and  that  it  is  not  as  impoi;tant 
as  other  aspects  of  the  regulations.  We  disagree.  Athletics  are  impor- 
tant jjot  becatise  every  young  woman  must  be  a  supa*  atbicte.  anymore 
than'lwery  young  man  umst  be  a ^ijper  athlete.  Americans  have  long 
h"ld  that  athletics  are  important  tor  l)o\s  because  the\^du\elop  (pudi- 
ties  of  teamAvork  aiul  leadership.  Wh'ich  of  these  qualities  is  not 
important  for  young  \vome\i  to  learn?  And  it  is  even  more  important 
that1x)ys  and  girls  learn  to  cooj?erate  on  teams  together  and  h?hrn 
to  accept  leadership  from  each  other  if  the>  are  ever  going  to  be  able 
to  work  together  in  ailult  professional  ami  occupational  roles.  Ath- 
letics are  imporranf  to  souic  yoimg  women  because  j.thletics  will, be 
their  road  to  education  ami  to  a  successful  life— a  way  of  moving  up 
in  Hie  world.  A  road  that  has  been  opened  for  uuuiy  young  men.  We 
would  like  lo  respond  to  the  testimony  gi\en  by«som*e  coaches  and  the 
XCVA.  who  are  saying  that  the  regulatiojis  will  mean  an  end  to 
eol lege  football  and  other  revenue  producing  sport.s. 

Kjrst.  it  snot  true  that  these  sports  usualh  bring  in  extra  re\enue. 
According  to  XTAAs  own  figures,  f/wcr  than  one-fifth  of  its  own 
membei'S  clear  more  than  expcjises  in  one  sport-.XCA A  estimates  (he 
annual  sports  deficits  of  its  own  members  at  $,100  uiillion.  NCAA 
only  represenfs  some  700  institutions  uith  the  nujre  extensive  sportif 
programs.  Some  2.000  otJier  institutions  aren't  members  of  the  associ- 
ation ,nnd  are  even  less  likely  to  make  monc\  ou»  their  programs.  More 
and  more  institutions  are  crittin<r  or  dropping  expenshe 'football  pio- 
i?ran\s  as  too  large  a  drain  on  the  institution  s  resources. 
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S(h-oikL  cMMi  tho)  ilo  brlii;^  in  iwt'iiuc,  the  Anuls  nuiv  not  be 
going  to  women '^5  ^puri.s/jJaMili  Roy*il,  coach  of  one  of  the  Xutions 
most  buere^af til  iintl  hu  rati\e  hU?  Ume  lootlAill  pro^nun^— at  the  Uni- 
Noi-Mty  of 'jVxa^ — tiv-tifu'd  hibt  ueek  that  hi.s  foot  lull  re\e:uies  Mip.port 

,    the  reW  of  the  nu*n'»  athk'tli.-  [)n*p:ram-  hu;  none  of  It  ^»'oi'^  to  womeii  s 
sports,  •  •  * 

>      TiurJ,  the  re*^uhiUou  will  noty>leMiu\  fool  hall  and  Laskethall  re\e-  ^ 
nueb.  It  virtuaH}  e.xenipts  uoutai^t  bpuii.^  -uieludin<^  football  and  has- 
.  kctbalL  It  doei>  not  rvuuirt  equal  eApeiKlitnreh.  and  the  e^jual  opp\>rtu- 
nity  pro\ibions  are  soTooto  that'the\  conkl  lea\e  loom  for  coubidciable 
inequities  between  nthlctic  proirralns  for  men  ami  women,  ^ 

Those  w  ho  argue  that  title  IX  will  d(^stroy  revenues  sometimes  ap- 
pear to  bo  talking  put  of  both  sides  of  their  moutlus.  For  example, 
Tnivursity  of  ^Iar>Iand  athletic  direotox.  Jauie.s  Kelioo  was  quoted 
Juno  5  iu*thc  Washington  Post  as  saying  title  JX  will  "destroy  cstab- 
libhe<l  aeti\itics*  by  cutting  intQ  revenue-i)roducing  sports.  AVhen  it 
comei>  to  a  conHict  with  his  own  babkctball  eoiidij  Hiough.  Kchoe  takes 
a  diircrent'tack,  \  ^' 

Quoted  a  week  later  in  an  article  about  his  elTort  to  cut  back  on 
the  budget  for  ^farylaud  s  highly  touted  basketball'  team,  Kchoe  sakl, 
"The  argument  that  basketball  and  tootball  bring  in  a  lot  of  money 
i:?n't  valid  any  more,  I  have  to  think  about  the  financing  of  21  sports, 
not  just  two?' 

Fourth,  we  question  the  assumption  that  brinpug  women  into  sports  , 
will;3ower  revenues.  This  is  another  case  of  .telling,women  that  tJieir 
laboi-s  have  no  monetnry  value.  Please  rember  that  Billy  Jenu  King 
was  in  the  forefront  making  of  tennis  a  j)opnlar  and  re\  enue-producing 
sport,  MorV^vomeu  than  you  eai]^  iniajjmc  are  avid  bpOrts  fans, 

Wlmt  we  want  now  is\an  opportunity  to  move  froin  spe6tator  to 
participant  and  to  have  the  opportunity  to  cheer  for  membei-s  of  our 
owji  sex.  Finally,  it  is  quite  i)0ssible  for  ii^pei'Soii  to  be  a  devoted  foot- 
hall  faii.and  alho  in  favor  of  title  IX— J  present  myself  as  a  prime  ex^ 
ample.  Congress  is  not  in  the  biml  of  \  othig  aguiubt  women  or  against 
football,  for  they  are  not  niutmilly  exclusive. 

In  conclusion/theru  Isexteubue  e\idcnce  that  despite  the  enactment 
of  tUlu  IX  0  )}^x\v^  airo.  Illegal  sex  discrimination  i.^  still  ronunon  at  all 
le\els  of  education,  large  part.  IlKW.^  failure  to  issue  a  final  regu- 
lation nmst  be  held  xesponsible.  *  ~  .     .   .  * 

.St'hools  anil  eolluge.s  alread\  know  that  they  must  end^dirtcrimina- 
tion  against  wonu*n,'^The>  need  a  regulation  now  to  ;L;ive  them  guidance 
in  doing  so.  Young  girls  and  ^\  c>mcn-in  bchools  and  colleges  across  the 
conntr\  are  struggling  against  the  effect.^  of  discrimhiation.  They  need 
a  regulation  ucjw  U\  pto\  ide  them  reliej  and  enal>le  them  to  participate 
in  and  l)ene(it  fullv  frtjui  education.  \  . 

HEAV  has  ncU/up  to  now,  enforced  title  IX  to  any  extent,  givnig 
as  an  excu:<e  f<jr  itb  inaction  the  lack  of  a  regulation.  Without  the 
regulation  the  Ojliir  of  Education  won't  e^cn  a^k  applicants^ for  grants 
and  contracts  fo]'  an  as>Uiance  of  compliance  with  title  IX,  The  reg-- 
nla^on  is  needed  now  m>  that  title  IX.  passed  in  1072,  may  at  last  he 
enforced,  r« 

We  nnist  have  a  regulation  now .  The  tune  has  rome  for  the  Govern- 
ment to  back  iip  the  pronn^e  of  title  TX. 


roi;^iv.s  jirople.  u  mtph  (o  us.  riji!  euhor  vote  tlieir  belief  that 
Am.'uriui  jiul^  ixiA  woim  ii  niv  titi/.ens  or  ihib^  ^  miitrv  with  equal 
mthiy  m,^\  due  pruftHtiuh  u Jio laii  decide  indh iduallv  whatthev  Avant 
k>  do  vvuii  rJieir  hv(>  6r  tlu^  OMi<rre«=>  i>t*uj)ie,can  vote  that  4mericaii 
prK  ajitl  \s;i»\n  n  aiv  -i  Cond  *.hi^^*  lii/.en-;  whose  eihieation  can  be  based 
;}^;»'>*i^3:*ii(>ry  i»i..rtKes  whlh  luv  supported  iix  whole  or  in  part 
in  I  d.'ia!  tnmU  ^  ^ 

^^'^[j^'^/^^^n^^  a.  t^-'if.  Y4aic^tf  Hie  p'.tekiM^ptMs  of, educational  bond- 
Udi  yu>i  lifi  rle  lauh  and  let  the  (itle  IX  rogulations  pass  or 
^  Will  yn:  kn-p  ilum,  and  ^\iiU  them  all  Anu  ucan  girLand  women,  in 
nu  I'diii  ift^onu!  i;hi*ltf». 
\Vv  i.f-thu  National  Or^anuaUun  foi  lVont^?n  urixp  vou:  Let  mv 

Vr.  rhnidv  vu!  virA  imuh,  Wi5  appreciaU'  your  testimony. 

A.n  Andic\v>,  do  yoiHiave  any  qneslioiis  i       .  ^ 

Mr.  Anduew'S.  I  hn  VP  ho  ^iuestions. 

i\rr.  Si  \n^\\  yU\  Biiolianun  ? 

Mr.  JU-  jiASAx.  Thank  yoiu  Mr.  Chairman. 
^  r.adit i-,  I  (Junk  thai  y»>;;  \  on  a  ery  ii.npre.ssiAHi. tostimon v.  Yon ' 

i  u*-  '*»:apHiur^ufed  luul  pnu^cd  feeTf-(u  ahiation  aspect  of  title  IX 
tf'tr^jtiif  jM|,^.  Wi-  ha\r  had  C|ne.>Hoii^  rai.«*Ml  about  both  the  .sdf-evalua- 
ti-it  m  I  tW  p.^idU  V  prmvdure  veijuireinents  as  to  whether  or  not 
Ch* >  w.^f*.*  tnvi.sion*  il  i*i  p(  matted,  ur  mandateth  by  the  law.  and  were 
a  prttp^^r^nu  t  of  th^  IIKW  leguhdion.^.  I  Monder,^if  vou  w'oukl  com- 
tmm*  oil  that. 

M'N.  Kx*x.  r  *aum)(  Ibiapne  uhy.thev  Avould  not  Ije  considered  as 
a  -  ^  imrr  of  tht  HEW  u  *rulat ions.  Tlu»v  are  simpfy  administrative 
I»rn-.nli|v,.H  to  hidi>  HEW  enfcave  the  Ja\v.  Certainly,  it  is  proper; 
V  ithin  fW  ^,.ope  of  iU^  hiK^ .      nn  institution  to  look  at  its  own.prac- 
p U.A  oar  whether  they  are  iliscriminatorv  or  not.  Otherwise, 
h**-A  ur  >  \fni  ti^niifc  to  eliminate^ ille^ral  tlibcrimination?  - 
Mr.  Hri"iiAN\\N'.  What  about  the  p  ievaiice  procedures? 
^K  K\ux.  T  h^ne  no  paitindar  opinion  on  that.  Aj/ain.  I  sec  no 
n»  fs'iti  vij\  II KU*  conkl  uof.  a.s  an  a<bninji>irati\(»  convenience,  require 
Hi.-taufious  tu  '^tahlish  pie\au»t4/p;octalures.  It  does  not  require 
^:r*'  ints  to  take  a<Kantafre  of  tluK^e  ^rrievance  ^procedures,  but  it 
^unidv  ji^pilri-.  rh  Hi  to  be  made  juailabk\  if  people  feel  that  they 
f^*  e^l  rheUf     they  find  them  u^^eful. 

Mr,  HniivNAx.  Tiile  VJI  on  the  Civil'  liinrhts  Act  i^ovevn^  sex 
d  jN.  r»fi  inntion  tn  enq)lo\m.-nt.  Bo  a  on  feel  that  in  light  of  the-protec- 
hyt  nx  ^t^^  VI r  that  there  is  also  a  need  for  civil  ridits  action  ih 
siddift  Ml  to  rhe  ICEOC  proteetion> 

M-  K  .1  do.  esptM'hdIy  ( onsiderin^  the  EEOC's  enormous  back- 
h'j-  Jy  KKOC  iv  thou.suid.n  of  e.i>es  behind.  Also  title  IX  provf(k»s 
atr  ednri»».Khative  remedy,  wlijcji  title  TfX  does  not.  Sometimes  the 
adMtj^j^nat.ve  rcniAh  i.^  the  best  way  to  achieve  a  solution  quickly. 
-^Soirt times  rlie  rou^t  resrJuticm "w hieh  tU-le  TII  provides  is  more 
^jtpM«up»:ah'.  It  Isa  oue.stlonof  uhat  is  the  be.st  wav  to  get  one's  ri/^hts. 
\  Mi\  UviHAsxs,  You  nientionMl  in  a  our  testimony  the  problem 
ih^it  -I  hiuJi  of  the  pre..s  attentioii  ha,^  c^.ntared  around -the  athletjc 
I  I  knt>"\  ami  a^  \iMi  ha\e  made  dear,  that  this  is  an  important 
parr  i»f  the  whole  picture  h\  the  scale  of  things. 
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n  uuo  son  KM  Oh*  u  li  1 1*. It  tlii'  \v\\  [nyVit  u  ]totLntU\\\\  jKiwelfill 
lobby  iu-oiiMHl  or  wtn  bi'  uioumiI  owv  tlu  uthlitio  as^peots.  \\hlrh  is 
ji  rather  small  part  of  tlu*  oMiuU  t*nera«jrf  of  an  ami  whkh  I  think 
is  rather  majoi  M>i  ial  pioblcm-,  wluch  llii^  Louutry  htj^s  avJ  wWidi  is 
not  taken  lu  uil.,  >i  rl()u>l\  i  iiuu<.^li,  that  It,  i<;  \  di.^.  rijuindtion  In  oihica- 
tion  niul  efnph»Mn*'ht.  I  wonJir  if  v>u  wual  I  *  unnaent  in  re^pmi^e. 

-M.S.  IhuHi^.  We  aihhn^s  oiir.M*he.s  tn  the  adiletic  issue,  1  think, 
beeauso  It  h.v^ry  entotionah  I  t!on>  think  that  onv  emotional  attaoh- 
niHits  to  athleth.*>  h.a\e  hem  nnule  clear  cnoiii^h.  We  wanknl  \on  to  bo 
aware  that  we  feej  that  .i  Is  hiiportant.  althonuh  oertaiulC  not  the 
most  important. 

I  nu«riit  adJ  il'at  a  Aeiy  powerful  lobb>  liu.s  been  etiuilnir  J^.mi  In 
fnvGr  of  the  re^adatlon.s  for  women  in  athli  tit  I  hopt  that  ^  on  reahzc 
tha^-  we  are  ceriainl  v  huger  in  number. 

ifr.  P)t  (  HAN  AN.  If  yon  ^et  eiiou«r)i  of  tlie  wonaa  with  you.  Iwcjnhl 
coniph'tely  airree  \nth  that  anal\.sis  of  the  situation. 

^Is.^Ivxox.  We  even  have  some  men  with  ns. 

y,i\  IkojrAXAN.  0;«e  of  the  things,  I  think,  that  we  fehonhl  n  alize 
is  (hat  there  ar«'  not  k,uU\j;]i  v^Oi.ion  ^'ontvcntJ  about  thi-  right.s  of 
w'^atien  in  this  eonntry.  .  ^  » 

M^TirtjHHs.  I  think  that  you  may  he  mistaken. 

^frTl^rf'iuN'A V.  Let    hope  so: 

'Hmnk  youj  Mr,  Chairman. 

invSnroXi  ^fr.  Blouin. 

Afr.  Brot'ix.  I  ha^  f  a  ff^w  quo.'^tions,  ^tr.  Chairmaii. 

Ft  rhaps  I  Oiilil  seno  in\  qucstion>  to  botii  of  ^ou,  and  w  hoever  is 
the be.'^t  e(piil>pefh  jump  in.  ^ 

There  are  ^ouii  who  )uue  sugge>tetl  that  tUU'  TX  ought  not  to  be 
interpreted  as  hnjuillv  as  tltlr  YI.  T  know  }oar  group  comph'tely  dls- 
a*iret.^  ,vui*  that.  Is  theru  .sonu*  nu>on  title  IX  .-h(mld  be  Interpreted 
i  n  a  na  r  ro  w  sco  pel 

>\r>.  K  i^ox.  I  think  that  it  would  uusv  tiue>tIons  about  the  welhe^tab- 
ihhed  principle  a!M>ut  the  e*.  opi  <>f  lltk'  VT  *lis.  i  inihij.tiou  vn  the  bat-is 
of  raeo  and  nati(>nal  oiig'iu  and  tliat  is  one  of  onr  l  oncerns.  too. 

^Ir,  Br.oriN,  A,s  \ou  probably  know,  there  aie  .soine  Menibeift  of 
Coni;r(j5H  who  do  not  U'iie\e  that  the  in.stit;itIonw  should  lifWi^  to  go 
through  any  kind  of  feelf-e\aluation  pnue.s.^.  ]Jo  >ou  lliink  tliat  tlaic 
is  some  benefits  tluit  could  at'orue  to  the  instltiitlons  b\  goliig  thnjugh 
theself-evahiation  proeess^ 

Ms.  ITtrcuEK.  Wf»  eall  that  oon.^^cionsness  raising.  j 

^fs.  Kxox.  I  think' tliat  it  very  nuich  to  the^advantage  of  the  inj>ti^ 
tntions.  Vsiialh,  Institutions  respoifcl  to  Fcdrml  pre^snre  w  itli  *'look, 
\t)U  don't  Ht  ed  to  .pressure  us,  we  can  do  it  oursteb  its.'' JLEW  is  asking 
iheni  to  do  it  (iiemselves.  .  . 

The  alternati\e  is  for  the  institution,  basically,  to  do  notliing.  If 
it  is  not  reqnlicd  tu  investigate  its  own  practices.  It  .may  not  reali/.e 
tliat  it  is  diseilminaling.  It  may  take  no  action/ln  that  case,  it  is  a 
sitting  (luek  for  3IEW  inve.stii^ators,  and  begin  to  institute  fmni 
termination  prooeLrilngs.  Xo  institution  wants  to  be  in  tliat  position.  I 
would  think  that  thev  would  look* forward  to  tlie  opportunity  to,  in 
effect,  do  It  themselves  before  lEEW  has  to  come  fn  breathing  down 
their  necks.' 

"Mr.  BLoriN.  You  view  this  as  a  verbalisation  of  \vhat  many  insti- 
tutions say  they  can  do  in  relation  to  self-analysis.  .  , 
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Ms.-Kxox.  Some  lia  ve,  and  most  have  not. 

Mi\  Blouin.  What  do  Vou  think  the  impact  wodld  be  if,'  for  some 
misoii.  any  part  or  all  of  these  regnhitionb  were  disapproved^  If,  ior 
some  reason,  we  should  decide,  for  instance  on  the  isbue  of  atldetics 
^     with  tlie  >fCAA,  or  on  tho  side  of  tlie  other  groups  ?  ^ 
*^[s.  ITroTiKS.  Tliere  would  be  complete  outra«j:e  not  only  of  our 
members,  but  of  th.e  many  who  nre  working  in  coalition  with  iii,.  They 
.  *     are  lookninr  ver\  closely,  4ind  they  will  interpret  the  subtraction  of 
their  ri<?ht5  as  a  statement  against  ^\omen.  I  think  that  it  would  be 
complete  outj^age.  that  is  the  only,  word  that  I  can  think  of  to  de- 
scrjoo  It.  .  . 
Mr.  Sutox.Jf  the  gentleman  would  yield  at -that  point. 
I  am  coiicerned  loss  with  the  outrage  than  the  practical  impact  on 
yanoiis  educatjLonal  levels.  What  woujd  be  the  practical  impact? 

A  gentleman  fold  me  that  the  court  declbions  are  goincr  your  way 
anyway,  so  there  would  not  be  any  iiced  for  HEW  regulatiious.  If  we' 
tin-n  down  lIEVs  regtilations,  does  this,  in  fact,  slow  the  progress^ 

Ms.  An'ox.  Assurmg  equal  rights  through  the  courts  is  a  slow,  messy, 
tortuous  inwess.  Uillercnt  courts  in  diiVerent  areas  make  different  dcci- 
sjoius'.  It  IS  not  untU  years  later,  if  and  when  you  can  get  the  case 
before  the  Supreme  Court,  .that  we  have  a  national  policy. 

In  the  meantime,  my  rights,  which  the  courts  in  my  area  have  deter- 
mmde  that  I  h^ve,  may  not  be  someone  else's  rights  iii  another  part  of 
the  country.  The  reason  lor  enacting  title  IX  or  title  VI,  or  any  of 
the  civd  rights  laws,  is  precisely  to  protect  indiudifals  from  havino- 
to  go  through  along  the  long,  tortuouo  process  of  taking  every  sinde 
ca.^e  through  the  courts.  o  ^ 

If  the  rcgHlations  were  disapf^ro^ed,  educational  institutions,  I  am  * 
certain,  would  read  as  Congress  inability  to  back  uj^  its  eai-old  com- 
jnitinonttoequalopportunityforwomen.lt  would  be  rcaQ  that  wav  uo 
matter  ^vhat  the  reason  for  disappro\al,  no  jnattcr  on  what  narrow 
giounds  the  regulations  were  disapi>ro\ed,  it  would  be  seen  as  a  con- 
gressional rejection  of  title  IX,  aud  tl^c  educational  institutions  would 
respond  accordingly. 

It  is  diflicult'for  them  to  change.  In  jnany  crises,  it  means  spending 
some  money.  Institutions  do  not  like  to  change  until  they  know  that 
thov  have  to.  Any  signal  from  Congress  that  they  do  not  have  to  change 
^    will  make  it  that  much  longer  a  Voad  toward  equality. 

Mr.  Blocix.  You  think  that  it  is  fair  to  asbume.  and  I  assume  this 
^    from  what  you  said,  that  any  kind  of  disappro\al  of  any  part  of  the 
regulations  will  retard  the  civil  rights  movement  for  \v9mcn,  e^-eii 
with  all  the  court  cases  going  011  in  the  A\ay  of  equality.  It  will'liave 
a  retarding  ctfect  on  the  progress  that  has*  been  inadeV 

Jfs.IIudirKS.  Absolutely. 
^Ji^^^?"'^^'  been  some  pro*n»ess  since  title  IX  was  passed. 

It  IS  limited  in  the  absence  of  the  regulations,  but  there  has  been  some  • 
'     movement  on  the  expectation  that  IIE)V  would  be  promulgating  the 
regulatidns.  If  rliere  is  any  signal  that  there  \yonld  be  no  enforcement 
tA  accompany  the  rejection  of  the  regulations,>Jiat  will  retard  the 
maycment. 

>rr.  Br^ouix.  I  appreciate  your  comments. 

One  final  point.  T  would  like  to  commend  you  for  mentioning  spe- 
cifically the  revenue  lo.sa  comment  ol  the  XCAA,  which  is  the  thing 
that  Jit  my  tuse  more  than  any  other  comment.  Even  if, there  was, 
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indeed,  a  loss  uf  ivvinia'  that  would  nocoissarily,  in  view  of  the  statc- 
iiiciit  In  llicchaiiiuan  oF  the  NCAA,  ailcct  the  quality  of  the  athletics, 
tliev  \ery  dliwtl^  tie  tv\enue  producing  to  (luality  and  to  male.  Ap- 
parently there  hi>im  strong  rope  that  tie^  them  together.  I  am 
glad  that  yon  responded  to  that.  Thank  you.. 

Mr.Sj:^iox.A[r.l1all?  ^  , 

'Mi\  liAix.  Lam  just  looking  oii/fTago  t  the  statement  that  m 
J^>aton  Rouge  Ihi-  ^nrl.s  were  foi;t'CiJ  to  do  needlepoint.  I  wontler  if 
the  bovs  veiled  discrimination^  , 

I rucax>>.  Thev  certninl v  ^vould  have  a  good  case. 

Mr.  TImx.  I  am  reminded  of  niy  own  (e;icliing  career,  winch  m- 
i  hid'ed  coaching.  T  lemeinber  when  we  had  to  baigain  w  ith  boards 
of  ethieayon.  For  e.xample,  \uu  mention  ihat  there  isa$l,r)0O.diirerence 
in  the  Milariet*  ut  niale.^  and  feniale>.  I  can  remember  that  the  males, 
e-pe<»ialh  the  married  inalci^,  n.Ncd  to  get  \Ltn  aggra\atcd  bec<inse  the 
females  were  willing  U>  teach  for  $1,500  leb:^,  thev  were  married  and 
Working  on  a  second  job.       .  »  ^ 

T  also  Tcmembei.  e.s[)eeially  in  Illinois,  that  tlie  boys  wbre  dis- 
eriaunated  agiVnu^t,  ali^u,  in  .some  of  the  athletic  programs.  I  wonder 
il*  we  arc  not  rai)idl\  arriving  at  the  point  A\here  we  may  have  to  do 
uwav  with  competil/ue  atliletie.^  and  concentrate  on  physical  fitnesSj 
anif  de\ch)pimr  .^port.^  that  both  bo}S  and  girls  can  take  into  their 
adult  life.  This  is  one  of  luv  concerns.  • 

Afr.  Simon.  Thank  nou  uuy  nuich.  We  appreciate  your  being  here. 

Our  lu-xt  w  itnos  i.^  our  distinguished  colkague  IionilTtah,  who  will 
introduce  J:)r.  JJallinlF.  Oaks.  Congressman  McKay. 

STATEMENT  OF  HON.  GUNN  McKAY,  A  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  0?  UTAH 

Jfr.  IvAY.  I  am  pleaded  to  be  here  to  introduce  it  very  distin- 
jTuislied  riti/.cn  of  m\  State,  Dr.  Ballin  iL  OaLs,  president  of  Brighajn 
Voung  rnt\erMt\;  an<l  for  the  past  1  .^eais.  director  and  ^xretary  of 
the  .Vmeriran  AssiM-iut ion  of  Presidents  uf  Independent  Colleges  and 
Tni  versit  ie<.  J  [e  is  accompanied  by  his  counsel. 

Mr.  Chairman,  to  give  >ou  a  little  background  on  Dr.  Oaks.  He  did 
not  ^tay  in  T'talu  but  had  some  experiences  beumd.  ITe  grew,  up  there 
untler  \  e!\V  humble  circumstances,  and  then  he  took  flight.  . 

ffc  as  (sxecutlve  direetor  of  the  American  Bar  Foundation 

fiom  li)7n  to  11)71,  and  wa^  a  member  of  the  facuU>  of  the  Fnivoi'sit y 
of  (  hlcago  Liu\  Sehool.  Tn  iin)2.  lie  tei  v  ed  in  the  capacity  of-a.sbociatc 
dean  and  acting  dean  of  tliat.school.  •  • 

In  addition.  Dr.  Oi\ki^  v\as  counsel  to  the  Bill  t^f  Kights^Coipmis- 
.Mon  at  the  Tllmois  State  Constitutional  C^Mnention  lii  1070,  wjiich 
von  may  have  some  familiarity  with  youi^idf.  ^  * 

Also,"  be  began  hl.^  law  can^r,  after  his  graduation  from  law  schoob 
as  H  law  elerk  to  Chief  Jn>tice  iEarl  Warren.  So  he  has  considerable 
backiifround  inthelaw.  *  ^ 

I  think  thu  charge  of  tlu^  (ommlttee  is  to  seek  testimony  about  the 
legal  aspects  of  title  TX  as  it  may  affect  tip  lubtiXutions,  and  Presi 
dentOaks  will  addifss  hinuself  to  thatdirectJy. 

r  appreciate  the  oi)portunIty  to  introduce  him.  I  ain  \ery  pleased 
to  be  a>soriuted  w  ith  a  man  of  his  character  and  his  ability.  ^ 
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STATEMENT  OF  DR,  DALtiN  H.  OAKS,  PRESIDENT,  BRIGHAM 
YOUNG  TJNIVEESITT,  AND  DIRECTOR  AND  SECRETAR,T  0|;  THE 
AMERICAN  association'  OP  PRESIDMTTS  OF  INDEPENDENT 
COLI^GiS  AND  UNI7TERSITIES  .  ;  •    .  , 

Dr.  OaivS.  Tliank  voii  veiy  much.  I  am  grateful  to  Congressman 
McKay,  my  esteemed  friend  and  my  Congresbmaii,  for  introducing  me 
to  the  subcommittee.  . 

I  have  a  written  statement,  "Mr.  Ciiairnian.  that  v/ill  be  submitted 
for  the  recotd,  and  I  >vill  speak  extemporaneously  on  tliesame  subject, 
reser\^ng  some  time  for' any  questions  tliat  tlie  subcommittee  may 
%V)j^h  to  address.  "  .  -  .  ' 

I  am  here  in  the  capacity  .of  president  of  Brigliam  Younir  Univer- 
sityf  wliich  is  the  largest  private  univer&itv  in  tlie  Nation,  and  also  as- 
S(H;retaiy  and  director  of  tlie  Ameiicaii  Xssociation  of  Presidents  of 
-  Independent  Colleges  and  Universities.       -       <^         '         /  •  . 

First,  let  nuc  say  a  word  about  that  organization,  ^^ehave  over  100 
members-.  Tijcy  represent  institutions  of  higher  education  in  33  St4ites 
and  territories.  Some  of  these  universities  are  large,  like  Bfigham 
\  oung  X>opperdine,  and  l?ooseveltj  but  most  of  tli^ni  h.t\  e  enroUmeiits 
o f  less  than  2.500  students.  .    ^  . 

Some  of  those  organizations  arc  cliurcli  related,  reprebent^ing  such 
denominations  as  Bapti.^t.  Christian  Science,  Catliolic.  :Metho(list, 
fJowislu  Napreno,  and  Mormon. 

The  institiitions  in  our  association  have  a  different  relationship  io 
P  ederal  financial  assistance..  Wc  are  all  cojicerned  with  the  question 
or  the  independence  of  higher  education.  *    /  / 

On  pages  10  and  11  of  niy  statement,  I  .submit  a  report  of  a  survey 
rliat  wc  took  among  the  membei-s  of  our  associatijah  on  ilio  amount 
ot  tederal  assistance  that  they  were  now  receiving,  a  matter  relevant 
to  my  testimony. 

Of  tlie  ()7  who  hacl  rcplii^l  at  the  time  that  T  prepared  this  state- 
ment. 20  received  no  direct  or  indirect  Fedekl  financial  assistance 
of  any  kmd,  ex'cept  that  in  most  instances  they  admitted  students  who 
vrere  on  tlie  GI  bill  or  received  Federal  o)'  State  sdiolai-yliips  or  loans. 
J  wentv  received  Federal  financial  assistance  amounting  to  less  than 
t2  percent  of  Uieir  total  budgets,  auc\  the  remaining  one-third  of  those 
who^resj)onaed  received  Federal  financial  assistance  in  excess  of  2 
percent  of  their  budgets,  or  small  amounts  of  aid  that  could  not  readily 
be  i-elatefl  to  the  percentage  of  their  total  budgets. 

I  appear  here  as  a  spokesman  for  independent  higher  education,'to 
plead  for  prirate  education  as  a  competitive  alternative  to  public  edu- 
cation:  and  to  perform  its  unique  function,  private  higher  education 
must  be  f rc<^  from  unnecessary  and  detailed  government  regulations. 

We  yiew  \\nth  alarm  the  title  IX  regulations,  seeing  them  as  a  dan-  - 
gerous  and  il/egal  quantum, of  the  extention  of  Fedeml  control  over 
•  higher  education.^They  are  of  greatest  concern  to  private  colleges  and 
universities  such  as  the  me^abers  of  AATICU  becduse  lliev  would  . 
impose  a  straitjaeket  that  would  deprive  private  education  of  the 
diycreity  and  flexibilitjr  that  it  must  enjoy  to  make  a  .successful  con- 
tribution to  Amencan  higher  education. 

We  ^  these  reg^ilotions  imposingpervasiv^  ne^v  controls  on  the  con-  , 
duct  of  the  educational  enterprise  in  admissions,  recruitments;  student 
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qualllicatiouii,  ju^e.^h  to  r.diu  atiuii^l  pro*rninis,  conduct  of  educational 
programs,  houMne  on  and  off  campus,  oilier  linancial  a-!^istancG  to 
stude^its,  and  employment,  health,  andJjiiMirance  bcnclitSj  o^hletics, 
employmenfcand  placement  of  graJuatesN-^       '   ^  ,  \  i 

Now,  membci^  o£  the  subeommAtteo,  wo  liav<?Jio  issye  with  the  goal 
of  ccfual  opportunity^  Our  ij>sue  is  ^\ith  t)ic  prrvasivd,  intricate,  and 
imjustified  regulatory  mechanism  proposed  tu  l;aplcmcnt  that,  goal 

This  committee  has  requested  that  wc  speak  on  the  legality  of  the 
regulations,  ancLso  I  ^^ill  confine  my  testimony  to  that  subject  which 
wilK  perhnps,l)e  in  contract  to  ^v^'^e  of  the  tcbthnony  the  cumuiittee  has 
received.     '  '  *  ,^ 

The  fuvt  point  I  ^^ic^h  to  make  i^that  the  regulations  ajie  unconstitu- 
*tional  iiv  their  direct,  inhibiting  influence  oii,  academic  and  religious 
freedom  of  institutions.  '  i   ,     i     i    -x  ii 

The  second  point  is  that  tho  regulatioius  exceed  the  legal  authority-  ot 
the  Secretary  of  Health,  Education,  and  Wejfare,  and  are,  in  fact, 
inconsistent  with  the  expre^-s  provision  of  the  congressional  legislation, 
and  the  clea r  iJiten t  o f  fchat  legislatic^u'  . 
'  In  short,  we  protei,t  the  adminibtrative  lawmaking,  ThO' Department 
shoidd  bo  confined  within  the  limits  of  the  legisMive  authority,  and 
the  Conccress  should  bo  confined  within  the  limits  of  the  Constitution. 

Both  of  those  limits  are  offended  In  some  respects  by  tlib  regulations 
tendered  hero  in  their  application  to  private  higher  educational  insti- 
tutions, particularlv  thoK>  religiously  afiiliated  institutions/  . 

Fia:»t,  tlic  reuulatioius  exceed  tho  legal  autljority  set  down  ip*the  acts 
of  ^Congress.  At  the  top  of  page  I  of, my  statement,  I  have  quoted  the 
basic  37  words  of  the  legislation : 

,  No  pcrjfoii  in  the  United  States  sball.  on  the  Im.-is  of  ^e^*.  I'C  ox^nun^d  fr^m 
participation  bo  denied  tiie  boiientsul.  ur  hc;.uI>jecttHl  to  di>crlminaiiou  under 
any  cHlucntion  prugnini  ur  acthity  rccmin^  XVdc*.*:  fiijuncial  nssi^^ianco. 

*  The  Department  has  taken  the  position  that  the  words  ^'subject  to 
regulatoi7  controP'  applies  to  all  i>rograms  or  activities  in  an  institu- 
tion, any  part  of  \\hieli  receives  Federal  financial  assist^ance.  That  is 
not  the  language  of  the  statute.  .      \  '  ^  ^  i 

•  The  case  law  on  this  point  supports  the  position  tliat  *I  have  de- 
scribed. I  refer"  here  particularly  to  t^^o  cases  discussed  on  pages  4 
and  5  of  my  written  te^tJmonv. J  particularly  to  a  quotation  from 
the  l^inch  fiiu^Q.  whose  holding  was  that  the  Department  of  Health, 
Education,  and  Welfare  had  no  authority  to  terminate  all  Federal 
financial  assistance  from  a  school  dii^trict  that  was  admittedly  engag- 
ing in  racial  discrimination  Ijecause  some  portion  of  the  activities  of 
that  district  mi  j<ht  be  operated  in  a  prop<^r  manner. 
I  rend  froin  that  quotation  at  the  top  of  page  6 : 

The  legislative  liistory— in  this  case  of  Title  VI  which  hassnl).stantial  identir^al 
language— indicates  a  Congn'Sbiunal  purrio^c  to  avoid  a  pnnitive  as  opiwscd  to  a 
thcrai)eutio  anplication  ot  the  termination  power.  The  procedural  limitations 
nlaccd  OH  the^exorcl.se  of  such  power  were  designed  to  Insure  that  termination 
Irould  be  pinpoiotiedj  ♦  ♦  *  to  the  situation  v.herc  the  discriminatory  practices 
prevail. 

I  call  to  your  attention  that  this  does  not  say  that  tlie  entire  institu- 
'  tion  should  be  affected.  ^ 
Continuing  the  quote : 

It  Is  Important  to  note  that  the  purpose  of  limiting  the  termination  i>ower  t6 
Mictiviiies  which  are  actually  discriminator^'  or  segregated"  w;ft3  not  for  the  pro- 
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tmi«n  of  fho  ♦  ♦  •  vui\{y  wIiom*  (nnff^  might  bo  (  ut  onTbut  for  the  protection 
m  iniim-ent  boiu'llchiriis  of  i^rugraiu.s  not  tahite^l  by  (llj>erininmtory  practices. 

I  roier  you  to  the  remarks  of  Yale  Tiiiv  ensitv  president,  Kingman 
Hrewstor,  Miiieh  I  ha\  t  qnoteJ  in  a  poilion  of  inv  statement.  Tliis  dis- 
tingiushed  educator.  wJiubc  lOi  ord  in  .standing  up  for  equal  opiX)rtu- 
nity  in  racial  and  i>exual  matiers  require.^  jiio  oxpianation  to  the  com- 
niittec,  i^aid:  •  • 

I  ao  object  to  the  notion  that  the  receipt  uf  a  Federal  doHar.for  some  purposes 
^:ubJ<y•fsMhc  private  uL-^tllutiun  to  Fiilural  P'>(ulatitm1iial  Mirvcdlance  in  all  it.< 
activities. 

s  i>kipphigsoitici)ortion  of  the  quote:     '  • 

Tlii-vo  stren??ths  [refi'rru)ic  to  freotloni  and  flcxibijiry]  would  be  lost  if,  as  a 
coim.non  or  receiving  a  Federal  dollar  for  .suine  pnrpuses,  uo  were  to  be  subject 
to  federal  regulation  for  afl  pnrr/Ose^.  ^  ^  ^ 

I  nijl  2ip\r  nro  to  my  second  puuit— that  the  re;ru]atiuns  violate  our 
acadonw  freedom.  Private  cchh  atiuii  i^  protected  bv  the  Constitution 
ot  the  I  nired  States.  The  authorities  on  that  are  well  known  to  the 
coniniittee,  and  I  w ill  not  relu^ii'so  them  at  Jeiigth;  however,  I  do  liav^ 
soino  (piotations  on  page.s  7  and  8  of  my.written  statement 

ihe  right  ox  the  prn  ate  university  to  8ur\  ive  and  to  nmnage  its  own 
allairs  h  therefore,  a  part  of  the  liWty  protected  from  Government 
invasion  by  the  due  proc.v<s  claitee  of  the  otli  and  14th  amendments, 
lhat  protection  must  allow  the  freedom  to  be  different,  and  not  be 
ronlined  witiun  the  hmhs  that  ^fenibers  of  Cunirre.^s  choose  to  phicc 
on  nictitations  which  are  publicly  and  tax  supported. 

Tirapproying  thi-  ndniini->trat i\  e  iatiun  in  puiiuit  oi  laudable  <^oals. 
mcmhois  oi  the  committee.  \  on  will  allow  the  bmothoring  of  the'^ree- 
(lorn  and  the  iiiuqueuosof  t!iu  pilv  ate  education  in  a  welter  of  Federal 
roguhitions  and  report.^.  That  wn.s  not  intendod  by  the  Congress. 

On  the  hucf-eeding  ])ages  of  my  .statement,  page.s  0  and  10, 1  quote 
t  lice  diilerent  examples  of  e.xpre.-sed  ( oiigre.shional  enactments,  which 
ilhwtrate  that  ron^rros.  .  ontemphited  that  tlieie  wai^  a  dillerencc  be^ 
i  ween  ^egregation  by  sex  and  sejrregation  by  race. 

('ongress  has  pnt\-ex  on  a  diirurent  footing,  and  muck  of  \vhat  vou 
have  Ix'cn  told  abojit  civil  rights  in  general  about  racial  segregation  i 
doe^  not  ai>ply  in  tili.^  sittiation.  Tt  is  clear  from  the  expressed  dtstmc- 
tions  made  in  the  lefrl-Iation  it.self.  There  is  a  \ei  v  good  reason  for  sex 
to  be  placed  on  a  different /ooting. 

r  aKo  rail  your  attention  here  to  the  fact  tliat  tliese  regulations  vio- 
Into  the  freedom  of  religion  in  important  itii>pect.s,  which  explain  the 
diller^nce  l)ot  ween  segregation  by  ^ex  aiulsegregatioii  bv  race. 

Ijor  example,  the  (fuestion  of  the  proper  roles  of  the  sexes  in  .society 
and  qfieslioiis  of  sexual  morality,  pi-egiianey,  parenthood,  and  abor- 
tion are  all  inattoi  s  of  religious  and  ethical  significance. 

^faiiy  iiHtitutioubL  directed  by  meinbei's  of  our  a.ssoeiation  aie  spon- 
*^ored  by  or  afliliated  with  religious  irroups,  and  man\  othei-h  are  vitally 
'•<5ni?:erned  with  ethical  and  moral  values.  Thefii'stiihiendment  protects 
religious  brief  and  tidvocacy  from  Government  interference. 

The  title  IX  regulations  toucli  directly  on  relicrious  questions.  For 
example,  they  provide  that  institutions  must  be  blind  to  thooc/surreiice 
of  aljortion.  Tll^it  hiring,  admissions  and  classroom  policies  must  not 
take  notice  of  the  fact  tliat  a  person  mav  have  had  or  pi*ocnrred  an 
tibortion. 
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,^Ia!iy  xdigiou.^  oiguiu/ationh  belio\c  alxjrtiou  to  hc^iinnioral  and 
'     alviu  to  iniiraer.  Tlie  Constitution  ginmintcob  freedom  for  tlie  advocacy 
of        widely  held  o\A\\\o\\  luid  for  Tdi*rious  alKliated  or  etliically 
connnltted  inbtitutl^nib  to  icfu:;e  to  aduiit  to  their'association  those  who 

reject  it.  .  .  *  '  '  '    •  i   .    .  i  y 

In  ail  apparent  ciffurt  to  a\oid  this  problem,  the  rogidations  .liaVe 
jio^ed  ail  even  ^ireuter  tlae^it  to  the  f  undaniental  ^^aiaiantue  of  rcligious 
irecdom.  While  purpoiliivg  to  exempt  iiibtit'utions  operated  by  yeli- 
gious  irroupb,  bection  b(;.12  actually  \  squires  Siich  groups  tplMWc  to  . 
tho  satifcfactiou  of  a  gn\ eminent  udiniiVi.^trntfir  that  their  "religious 
tenetj>"  are  incoiifeisteiit  \yth  tKe  rcquiremeiits  of  the  regulation^ 
'I'JuiN  a  government  agency  reserves  the  aright  to  judge  the  content 
.  and  application  of  a  rdigion^^^tenot,  and  presumably  to  denv  an  Infttitu- 
tion  s  a^^ertioll  that, its  religious  belief.  Compels  a  cer.tain  aaioii  or  ^ 

*  teaching.  d  *   *  / 

J^y  this  means,  Go\ernment  and  not^the  churph  l^ecoine^  the  finiil 
arbiter  of  relitiiuus  worship,  jn-actice,  and  l>elief.  The  fii-st  arnondment 
forbids  •this.  Freedom  to  advocate  and  practice  .religions  pOiuciples, 

*  .    like  the  other  a^pcetb  of  academe  freedom  nicntioned  above,  must  be  • 

j)rotecred  from  the  encroachment  of-bureaueUtic  rcgul^ition.     '  r 

In  concluding  my  testimony,  I  appeal  to  the  members  of  this  sup- 
coinnutteo  to  do  all  in  their  power-to  arrest  the  encroachment  of  Fed- 
.  eral  control  on  the  education  institutions  which  have  contributed  so 
much  tQ  our  country's  givatness.  M  direct. and  indirect  Federal  tax 
support  becomes  a  more  and  more  signifiennC  factor  in  higher 'educa- 
tion. Conirre^s  should  be.inereasingly  ^ensitivQ  to  the  danger  that  wcJI- 
nieaningTfO\ei'nment  adnihiistrators  will  use  such  assistance  as  a^ 
'    iiicansof  compellinirnniformity  in  nil  of  higher  education.  * 

The  i.^sue,  I  .submit,  is  riot  the  justifiabilty  of  the  nnilormity,  or  the 
requirement  that  is  imposed,  but  it  is  the  question  of  someone  imposing 
'     upon  educational  institutions  the  obligation  to  be  uniform,  ^vhen  they 
.shouhl.  in  order  to  perform  their  proper  function,  Ik?  divei-sfl 

The  geniu.s  of  the  Amei  ican  .svbtem  hasbecnits  willingness  to  accom- 
modate individual.^  and  iiiMitutions  \\ithdi\^erf^e  opinoiis  and  topermit 

*  the*pup.suit  of  truth  along  (lj\ ei>e  pjiths.  Often  the  most  despised  ido^i 
'     has  proven  of  the  greatest  benefit  ii^  the  long  ijun.  • 

So  \onii  as  o]ir  socitv  tolerates  di^  erMty.  suchlbenefits  arc  posMble.  .j.^ 
we  l)e*dirtoinhibitopinionh.HCtions.  mcthodsoftcai-hing. and  academic 
values  not  (Mirreiitly  in  fashion  in  Washington,  innovation  and  prog- 
.  res.s  will  dimhiish. 
.  Thank  von.  »  .  * 

[Prepared  statement  of  Dr.  Oaksjollows  :j       ^     *  ' 

KiTY  AM)  A-J>n:KCT^ou.-\M)  S^xil^r^AKy  of  tuk  AMiJutCAN  Ai>sociATiON'  or  Puesi- 
iifs^TS  or  Jni)ei'KM)f::7J  Collkges  am)  UNU-EitsiTins 

.  Mr.  fhairiunii  and  (llstln^nLslieO  mcinber.s  oC  the  sulKoiuinlttoe*  the  Amorioaii 
X  A.s^cH'iarloir  of  Proshlenls  of  Iiulcpciulout  Collcpcj?  and  I'nlverj<itlef5,  of  which  T 
x\m  an  ottiet^r  and\<nrc('tor.  Is  Dloat^ed  to  have  this  opiK>Htuiilt,v  t6  pro^ont  Its  vIo\vr 
'  nHicerniiiL'  the  legality  and  iiVopriety  of  the  He^;ulntIons  pronud^jatod  by  the  IV- 
DartmtMib  of  Health.  Education,  and  Welfare  under  Title  of  the  Mucation 
Anjendments  of  1072. 1  also  si)eak  iit'iny  capacity  as  President  of  Brlphaui  louiij? 
Unlvt^Nlt^-.  which. has  the  largest  fulltimc  cnrollmlMit  of  any  private  inilversity 

^        o!fr  A"4^oc\nTionf         was  organized  In  IOCS,  i»  compos/d  of  the  presidents 
of  more  than  one  hundred  private  colleges  and  urihfcrsiticS  locate<l  throughout 
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the  Vnlted  States'.  Its  iniriioW  \h  to  piwnote  tlio  hitt  rests  of  huleiiendeut  colU-gcs 
and  universities.  We  are  Ueterminetl  that  iirivate  Jiigher  eUiioatioii  remain  nrl- 
vate  and  independent.     '  *  ♦. 

While  our  Association  Includes  the^Jresident.s  ot  large  univerMtles  such  a.s 
Ivoosevelt,  Pepix^rdine  and  Brighani  Yjoung,  most  of  our  member  presidents  lead 
.small  private'  colleges  having  an  enrollment  of  less,than  25.000  .students.  (A  list 
of  our'memberb^s-attached.)  The  pre^t  rvation  of  .such  i^mall  colleges  was  one  of 
the  purposes  of  the  Higher  Education  Amendnjcntii  uri072.  It  is  therefuie  ironic 
that  the  Regulations  issued  imder  Title  tX  of  those  Amendments  threaten  th<v 
Independence  of  private  colleges.  If  prlvatt'^eol^^^ge.s  luse  tijeir  Independence,  thcv 
vvil  have  lost  the  capacity'  for  mflquenoss  that  makei>  their  survival  a  matter  oc 
Jitttlonal  concern.  ^ 

I  appear  before  this  Suucommlttee  to  express  our  ntemhers'  alarm  at  the  Tith* 
I\  Kegulatiotis.  These  regulations  represent^a  dangerous  and  illesjal  quantum 
jump  m  the  extent  of  federal  control  over  higJier  edueatiun.  Thev  are'jof  greatest 
concern  to  private  colleires  and  universities, since  tht\v  would  Impose  a  stral?fht- 
aacket  that  W9uld  deprive^  private  education  of  the  di\eri>ity  and  flexibility  it 
mtis't  enjov  In  o/der  to  make  it.s  distinctive  contribution  to  AniMrlcan  hijjher 
education.  ,  ^  *  « 

Title  IX  ROgulatlojis  impose  iKirvaslvo  new  controls  on  the  conduft  of  the 
educational  enterprise  In  all  of  the  following  arejis:  =  * 

Admissions  and  recruitment 

Btudeut/iuaUnciXtlons.  .      •  f 

T  ^  Ae9ess  to  educational  programs  and  Activities, 
/  Conduct  of  educational  programs  and  activities. 
,  Housing,  both  on  and  off  campus. 

All  other  facilities.  *    '  i 

•    Student:  financial  nssls|ance  and  employment. 

Student  health  and  Insurance  benct}t^\ 

Athletics. 

-    Kmployinenfe.       /  ■  / 

^Plficemenfc  of  graduates. 

Wb  heliove  tlmt  all  friends  of  independent  higher  odULation  ^huuld  bo  a4^»rmed 
af  the  fact  that  th^  federal  governnnent  proposes  t^^ssue  this  eumprchensive  .svt 
of  4'ules  directing  how  the./^dncational  enterpri.-o  will  be  conducted  and  imposlni: 
extensive  govemment  reports  and  supervision. 

Oul-  position  shonid  not  be  interpret*^if  as  an  (-xpresslon  of  opi>osition  to  the 
goal  of  equal  opportunity  for  all  pcr.**ons  without  regard  to  race,  reli^'ion,  or  vex 
I  he  members  of  our  association  .^nipport  this  gual- without  reservation.  We  are 
flierefore  In  harmony  with  Titlp  1X\s  expre.*?slon  of  the  fundamental  American 
principle  of  equal  opportunity  for  nlh  What  wo  re  ject  is  tho  pervasive.  Intricate 
*^nd  unjastlOed  regulatory  mechanism  proposed  to  implement  it, 

Tlie  Kegulations  promulgated  by  the  PepartmiJut  of  Health,  Education  and 
\\elfare  under  Title  IX  are  legally  defeqtlve  in  at  least  three  wavs- 
.  fl)  The  Regulations  exceecl  the  legal  authority  given  the  Secretarv  or  De- 
part aient:  of  Health,  Kducatiou  and  Welfare. 

.  (2)  The  Re'gxilatlons  tend  to  deprive*  per$.ins  in  higher  education  of  their 
fundamental  rights  of  free  si>cech,  thought  and  association. 

Tiie  Begnlntions  Impose  wnproven  social  theories  on  educational  Institu- 
tlons.  endangering  the  diversity  of  thought  and  action  that  has  been  the  strength 
of  American^ilgher  education, 

r.  Thc  mxaaixom  exceed  the  legal  authority  given  the  Secretari/  or  Department 
of  Health,  Hdueatim  and  M^elfare '  ,  , 

.^Inco  \Y0  have  henn  asked  to  limit  our  comments  to  the  legality  of  the  Regula- 
tions, I  will  focu^  primarily  on  this  area.  Title  IX's  proscription  of  discrimina- 
tion on  tlie  basis  of  sex  readsin  pertlneutparfc  as  follows: 

Xo  person  In  the  United  States  shall,  on  the  basis'of  sex,  he  excluded  from 
participation  In,  l)c  denied  the  benefits  of,  or  be  subjected  to  discrimination 
^  under  any  C(lucatJon  program  or  aetivity  receiving  federal  finaneial  assist- 
ance ,  ,  ,  .  (20  O.S.O,  Section  1681)  (Emphasis  supplied) 
'  On  tis  face,  this  provision  seems  to  restrict  regulation  to  Individual  educational 
programs  or  activIUea  actually  receiving  federal  funds.  The  Deixartmeut  of 
S^^.il^V^"^^^      *r5^^  Welfare,  however,  has  not  Umlted  the  application  of  these 
regulations  to  individual  programs  or  acUvitles,  The  Department  has  InterpretcHl 
this  clause  to  gire  it  authority  to  pre^rlbe  policies  for  every  one  ot  an  in^Citu- 
tlon  H  programs  and  activities,  The  ReguIaOons  Scen,  io  provide  ciiac  if  an  eUnca- 
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tlomil  institution  Iiih  a-coivcd,  uvon  iudircctb,  a  single  dolUr  of  fedcMal  money,  , 
<*vcM-y  decision,  activity,  j:acllity,  educational  policy  or  conununicatloii  of  tiiat  . 
■  institution  is  subject  ta  review  and  reguhition  by  Ujc  D^partniont,  , 
^W'tions.  SG.2  tgj  and  {\\)  oC  tlti>  Regulations  provide  that  an  instUution  is  a 
*'reciincnt"  of  'Icdcral  financial  assistance"  even  if  it^j  receipt  of  federal  asi?lst- 
ance  is  only  indirect  or  minimal.  I'or  example,  tb^v  would  apparent]^'  make.an 
institution  subject  to  control  if  it  enrolled  only  one  student  receiving  vt*terans 
l>c»neats  or  auending  school  umlur  a  federal  grant 'or  loan.  In  addition,  the  nn- 
(Icriying  premise  qf  the  Rpgulations-^vident  throughout— is  that  l^lng  a  "recip- 
*  ient"  subjects  every  institutional  program  oi*  activity  to  regulation  whether  or 
not  that  particular  program  or  activity  receives  federal  financial  assistance.  The 
Department  has  therefore  taken  the  position  that  if  a  eolleijp  or  university  re- 
ceiver some  direct  or  indirect  federal  financial  assistance  for  its  department  of 
cliemUtry  it  must  accept  government  supervision  of  all  of  its  oliicr  academic 
doiwrtmenUr,  its  dormitories,  its  admissions  and^;inaneial  aids  policies,  and  every 
otlierasiHJct  of  ifsbixirarions.  »  ,  ^  . 

.  What  is  the  l>epartment's  justiacation  for  disregarding  the  clear  mandate  of 
the  statute  tfiat  the  sex  discrimination  regulations  be  confined  to  the  "education., 
program  or  activity  receiving  federal  flnanclal  assistance V"  In  its  comments  to 
the  Regulations  at  40  Fed.  Register  10S,.p.  24i:>8  (JnneF4,d»7o)  the  Department 
dr:(\vs  an  analogy  to  Hrenden  v;  Indcpenilent  School  Distrix;t  742,  477  Jred.  2a 
12t)2  (Sth  dr.  1073):  But  that  case  construQd  the  broad  sweep  of  the  Constitution, 
notastatutespecillcally  limited  on  its  face.,  .  . 

4n  the  Bi-enden  ease  the  court  was  asked  to  determine>yhetlier  t,he  equal  pro. 
tcctiou*clause  of  the  Constitution- applied  tQ'a  pubUe  high  school  athlfttic-pro- 
grnm.  Under  weU-eiJtablished  rnlc^s,  of  constitutional. construction,  the  court  had 
to  find  some  ♦'state  action"  on  . which  ito  baseJti}  jirrisdiction.  Purely  private  acts 
of  discHminatiou  are  excluded  from  the  reach  oC the  constitutional  prohibition. 
'I'he  court  found  that  the  athletic  i>rogram  in  question  had  been  crcateil  by.  state  ^ 
statute  and  that.ils.TUles  wore  binding  oh  high  schools  owne<l  and  operated  by 
tlie  state,  thus  clearly  lnvolving  wtate  action.  There  was  no  discussion  whatsoever 
on  the  qnesiion  of  whether  statCsfunding.of  some  other  school  activity  would  sub- 
ject athletics  to,  controls  from  wliich  it  would  6then\'ise  be  free.  Thus,  the 
Jiraidcn  case  docs  not  snpiwt  the  proposition  for  which  it  is  offered.  In  Ihcndm 
the  court  was  con.sidering  a  sUte  conduetwl  activity.  The  Title  IX  Regulations 
purport  to  jKOvern  all  activities,  whether  or  not  government  operation  or,  support 
is^nvolvcd'.'  ^        ^  ^ 

•  Tiie  intended  reach  of  Title  TX  is  clcarl.v  Jndicatcd  by  Section  002  of  tlie  Edu- 
cation  Amendments  [(20  U.M>^«I682  (l«72j00.  wUicli  states  that  violations  of 
Jitlc  IX  may  be  punished  ny  terminating  federal  financial  assistance,  whicli 
,  ,  shall  be  liniite<l  iji  its  eflfc<tt  in  ihcparikmlar  education  program  or  activity 
(»r  part  thereof  In  wliidi  noncoinpliajice  has  l>oeh  found.'"  (Einpha.sis  supplied  ) 
Clearly,  the  statute  limits  it^  itach  to  discrimination  In  the  actual  programs  or 
aqtiviries  receiving  federal  as.sisiuiu-e.  .  ,  * 

It  is  Inconceivable  tha't  Congress  intended  to  punish  colleges  for  discnmlnatiou 
in  some  academic  or  iiousing  area  by  cutting  off  financial  assistance  going  di-^ 
rertiv  to  veterans  or  other  students.  Yet  this  is  i»reclsely  the  profwsltlon  ad-^ 
vanced  by  IIBW.  In  support  of  this  proi)osition,  the  secretary  cites  Vioard  of 
Pubiw  Tnxtrtwtion  of  Taylor  Couniy,  Florida  w  ^V/ic/i.  414  ^>d.  2d  lOOS  (r>th 
Cir.  3%0).  Tlic  cafse  doQS  not  stand  for  the  proiwsition  for  whKjluit  Is  cited,  al- 
though it  does  contain  a  dictum  that  if  discriinJnation  becomes  so  pervasive  tliat 
'  it  taints  every  aspect  of  a  sthool  district's  program  the  S?ecretary  might  l)c  ju^*- 
tl/ied  in  terminating  all  feckial  aid.  The  holding  of  the  case,  however,  involved 
a  M'hnAt  (ikrrirfw  «initf»nl  from  a  drri.,i..:i  r*  Vac  Secretary  of  nviW  terminating 
all  federal  aid  under  Title  VI  of  the  Civil  Rights  Art.  which  contains  language 
.*^ubstantiall>  Idt-ntival  to  that  of  Title  IX  in  restricting  termination  to  programs 
in  which  discrimination  occurs.  ' 

The  court  held  that  the  Secretary  was  not  autlif.riKc.l  Ur  cut  oit  ftinds  from 
programs  not  involving  discrimination.  In  explaining  its  holding  tlie  court  said: 
Vbedegislativc  Iiistory  of  [Title  VI]  indicates  a  Congre.*«sioiml  purpose  to 
avoid  a  punitive  as  opimsed  to,a  therai)ent!e  application  of  the  termination 
pnwer,  Tlie  procedural  Uniitntion^  placed  on  the  excrci.su  of  such  power  were 
designed  to  insure  that  termJuation  could  be  pinpolnt(ed)  ♦  *  •  to  the  situ- 
ation where  discriminatory  practices  i)rcvail. 

-It  is  important  to  note  that  the  pnrpo.so  of  limiting  the  termination  pOAver 
to  -avtlvlties  which  arc  actually  discriminatory  or  segregated"  was  not  for 
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the  protection  of  (lie  .  .  .  entity  whose  finuls  niiglit  be  cut  off,  but  for  the 
/  protectiiAi  of  IniiiHcnt  bune/it-iarii:*^  ufliiugrainb tuiut^'d  bj  ai.sciiiniuatui^i 
/  practices."  (At  page  1075.) 

The  court>5ul<l  that  ILK.W.  had  erred  in  cutting  ofll  all  fcileial  aid  to  the  dis- 
trict'.s  schVrtH,  cvpi  thoutrh  all  the  dihtnef.s  lu^jh  *.tbou!t;  and  tleiiiuitarA  .H-houl.s 
luid  been  operated  In  a  dij«crindnator,v  niamu  r.  There  luaj  lia\e  been  o*tiu»r  pro- 
•??niins,  such  as  adult  education,  operated  in  aceordaui c  witit  Title  IX,  and  tVderal 
aid  to  the>je  sliould  liave  been  contlnMiiil.:  * 

The^Title  IX  Itegulatlons  actually  igiiore  the  holding  of  the  case,  and. 

relyin^r  on  a  dictum  tliat  does  api>ly,  pro\ide  tjiat  e\en*nilninial  fedenil  as- 
sistance to  one  program  or  activity  makes  every  institutional  pro^ni  or  acuvitv 
subject  to  regulation.  A  sin;;le  act  of  discrinunatlun,  even  in  a' program  unas- 
sisted by  federal  funds,  woidd  be  punished  by  to^al  cessation  of  federal  assist- 
ance. The  ltegulation.s  a.s  now  drawn  exceed  the  fegal  authority  of  tlu*  secretary 
and  must  be  modified  to  lindt  t)ieir  aiiplication  to  programs  or  actiHtie.s  directlv 
assisted  with  federal  funds. 

An  address  by  Yale  Unlversjty  President,  Kingman  Brew.ster<  to  the  Fellows 
of  the  Anmricaii  l^ar  Foundation  (in.nerted  in  the  Congressknal. Record  l>y  Hen-, 
ater  Claiborne  Pell)  well  expresses  our  fears  and  tlie  fears  of  thou^a^nds  of  others 
in  higher  education  concerning  govemment^ominatiou  of  the  educational  i>rocess. 
"My  fear  is  that  there  is  a  growing  tendency  for  the  central  government 
to  use  the  spendinfepower  to  prescribe  educational  iwlicies. 

"U.se  of  the  leverage  of  the  governnient  dollar  to  acconiplisir  oI)jectives 
which  have  nothing  to  do  with  the  pufposes  for  which  the  dollar  is  given  lias 
become  dangerously  fa.^htonable.  ;    .  '  '  * 

"Afl  onfc  who  i)resided  over  tiie  admission  of  women  to  a  colleg^  which  had 
,beeji  *For  men  only'  for  two  lmndre<I  and  sixty-seven  years,  and  a.s  one  who 
also  preMde^l  over  a  strenuous  effort  to  recruit  qualified  minority  students.  I  • 
think  I  can  be  assume  not  to^OiC  oppo^d  to  woinen's  rights- and  equai.edii- 
cational  and  aCademie  career  opphrtunity  for  ininoritie?  and  women,  llow-^ 
evei'.  I  do  objem  to  the  notion  thai  the  receipt  of  a  federal  dollar  for  sonte 
purpoBeA  $tib}^vtn  a  private  institution  to  federal  regulation  and  sun^eiHance 
in  all  itn  activities.  This  l.s  constitutionally  (^jectionable,  even  in  tlie  name 
of  a  goo<l  cajiw?e.sueh  as  'atflrmative  action.' 

*The  esifoncQ  of  Constitutional  restraint,,!  was  taught  js  that  the  worthi- 
ness of  the  end  ijhould  not  justify  objectionable  means. 

"Institutional  diversify,  autonomou.s'trusteeshli)  and  faculty  self-deter- 
mination are  the  essence  of  the^  envied  vitalitj^  hf  American  higher  e<luea- 
tion  and  its  resiwnsivene.ss  to  new  fields  of  knowle<lge.,r^e^c  strcftt/ths  xvonUl 
he  lont  if,  as  a  pontfition  of  receiving    federal  dollar  /oj-  some  purpoitcs,  ire 
were  to  be  subject  to  federal  regulations  for  all  purposes:*  (Emplmjsis  sun- 
plied.)  Congressional  Record,  March.  10. 1075.  p.  Sar»7(5.  '  * 
Congress  has  very  properly  provide<l/that  fipderal  funds  shall  not  be  si)ent.  to 
support  projcrams  Inv^olylng  illegal  discrimination.  IJut  it  is  a  glnnt  leap  from 
this  logical  and  appropriate,  provision  to  a  .requirement  that  receipt  of  federal 
funds  for  any  purpo.se,  program  or  activity  subjects  instltution.s  or  eiti^seus  to 
aero.*fs-the  tK)ard  control  by  agencies  of  t lie' federal  governnient.  When  we  adopt 
this  idea  as  an  instrument  of  government  jwllcy,  we  will  have  .sacrificed  vital 
indicia  of  personal  and  institutional  freedom.  Private  higlier  education  will  no  . 
longer  1k)'  private,  and  all  colleges  and  universities  will  Ire  re<juired  to,  mardi 
in  lockstep  to  the  distant  drumming  of  a  few  adniini.strators  ami  pressure  groujjs 
In  Washington. 

The  UcguUttions  rrHtricl  thr  acadnuic  freedom  of  Inst (Tu (tons  aud  tvaHu  rs 
The  pr'^servaHon  of' the  freedom  of  colleses  and  universities  is  essential  t«»  the 
preservation  of  freedoni  ih  .\meriea.  As  the  Supreme  CViurt  has  ^aid  in  isUvlton 
r.  Tucker.  3aj  r.S,  ^70. 4S7  ( 1 0<)S)  : 

**11ie  vigilant  protection  of  constitutional  freedoms  Is  nowhere  more 
vital  than  in  the  compumity  of  American  scliools.  By  limiting  the  power 
of  the  States  to  interfere  with  freedon  of  assoiiatipn.  the  Fourteenth  ' 
Amendment  protects  all  porsons.  no  niaiter  what  their  calling.  Rut,  in 
view  of  Ifie  nature  of  Jbe  feathers  relnthin  to  the  effeetivc  e.xercise  of  the 
rights  which  are  saCtguffrded  by  the  mil  of  Rights  and  liy  the  Fourteenth 
Amendment  inhibition  of  freedom  of  thought,  and  of  action  upon  thomrht. 
In  the  case  of  teachers  brings  tlie  safeguards  ^if  those  amendments  viviellv 
inro  oi)eration.  Unwarranted  Inhibition  ui)on  the  free  si>irit  of  teaciiers  . 


.  . .  ha,s  an  uiimbtakalFSi*  tfrulwiey  to  chill  tliat  free  play  of  the  spirit  which 
ail  tenuherj,  ought  o.-ptciall}  to  cuUi^atu  ami  practice,  ifuiakes  ftir  cahuon 
aail  tiiaidit.v  in  tlieir  ni>&oeiatiMn»  by  potential  tea^hcrij/  Wicman  t\  Cir- 
.  </t'.Wfj9r,  344  1,5!^.  l.S%  aor>,^t:oncunn^' opu  i>ihoIai>hip  cannot  lloiui.sh 

ia'an  atnio.sphi-re  <if  suspicion  and  i1i>tiaft<.  :i*eache^s  and  >tudenlx  aiast  al- 
ways r<?maln  freb  to  la(iuire,  to  ttiuly  4ind  to  e\aluate.  .  .  V  Siccizy  v.  yew 
Jlampftfi ire,  854       234.  250."     '  V a.;  ^ 

treedimi  ot  indlNiUoal  teatiters  can  ht>  pn-.-ervtd  onl>  in* inb<ilatijn.s  that  are 
free.  AVe  nin^t,  tlierefore.  guanl  this  freedom  of  the  iiillhidaal  hy.  protectiirg 
(hi*  freedom  of  the  institatiuu.  **  ' 

JJeeaiibe  academiu  freeilom  i>  so  eshenei,il,  tiie  J>tate  may  not  conu>el  stmle^it.s 
to  attend  public  scliool^  li>,\  pruhitiitlng  or  ijuppre^bing  pri\atc  ^cllool^>  and  colleges. 
In  lUervv  v.  Society  of  *si«/cr.v,  UGS  C.S  5J0,.o34  (iOU.I^  the  Supreme  Co.urt  said : 
"The  fundamental  theory  o£  liberty  ui)On  which  all  go^erjimenta  in^  the 
Ttuiou  roiK)He  excludes  any  general  power  of  the  State  to  standardize  its 
children  by  forcing  tliem  to  accept  in>traction  from  pablic  teachers  only.  The 
chihl  is  not  the  mere  creature  of  the  Sta'te;  they  who  nurture  him  and' direct 
his  destiny  have  tlio  Hgid,  coupled  with  tlie  high  duty,  to  recognize  and  pre- 
'pare  him  for  additional  obiigations."  C7-  ^yi8C0imn  t;.  Yodcr,  406  U.S.  205 
(1072).         .  '  .  ' 

.  The  state  nmy  not  impose  curricula  upon  tlie  private  school  hy^,  for  example, 
prohibiting  the  teaching  of  a  partl^adar  subject.  Meyer  t\  yebraaka,  202  U.S 
300  (1023).    .  *    '  ^  . 

The  right  of  the  private  university  to  survive  and  fb  nmnage  Its.  own  affairs 
is.  therefore,  a  part  of  the  liberty  proteqted  from  government  invasion  by  the 
due  process  clause  of  the  Flfthvand  Fourteenth  Amendments.  "Furthermore,  as 
tlie  preceding  cases  nmke  clear,  this  academic  fre^<riu.  Is  also  protected  from 
governmental  Infringement  because  It  Is  the»  foundation  of  First  Amendment 
rights.  Therefore,  any  regulation  which  restricts  that  freedom  Is  invalid  unless 
It  meet5  certain  stringent  criteria-  ' 

;    First,  the  governmental  action  m^usfc  bear  a  reasonable  relationship  ta 
the  eflfectuatlon  of  some  legitimate  and  substantial  governmental  Intere.-^t. 

Second,  although  the  governmental  Interest  Is  legltluiate.  there  must  be 
an  intimate  and  obvious  relation  l^etweeu  tlmt  interest  and  the  conduct 
re(i»dre<l Iby  the  governmeaial  action. 

Finally,  the  government  must  estahllsli  that  the  regiilatlou.  wj^^ieli  in- 
fringes upon  academic  f reetlom,  is  not  overly  broad  but  is  the  least  restrictive 
means  avallablexto  accomplish  the  governmental  purpose. 
See  Kumr  v.  Pontikcn,  414  U.S  r>l,  5^-50  (1073) ;  GiUon  r.  Florida  Xj^gntUi- 
tion  rnvcstiyation  CommiSMion,  372  U.S.  530.  540  (1J)63)  ;  Shclion  v.  Ttieker, 
304  U.S.  470,  4SS  (lOGO)  ;  /<ci<?i«  v.  BuxJcy,  368  F?  Supp.  7CS  (D.  Ala.  J073). 

In  recognition  of  these  fum^mental  principles.  Congress  .1ms  frequently  and 
expressly  rejected  the  imposition  of  federal  direction,  .supervision  or  control 
over  the  curriculum,  program  of  Instruction,  administration,  or  personnel  of  any 
educational  institution,  \  • 

20  U,S.C.  Section  1232(a)  (1074)  provides : 

**Prohihition  (iffainAt  federal  eontrblof  cducatiOfi,  Xo  provision  of  tlie  Act 
of  September  30.  1050.  Public  Law  Si4.  Kighty  Hrst  Congress;  the  National 
J>efense  K<lucation  Act  of  105S'^the  ActxOf  Septend)er  23.  10.50.  rulrlle  Law 
.S15,  Kight.v-first  Congress;  the  Higher  Education  Facilities  Act  oC1003;  the 
Klemeutarv  and  Secondary  Education  Act<)f  40(>5;  the  Higher  Education 
'Act  of  1CG5;  the  Interuatlunal  Education  Act  of  100(> ;  the  Emergency  School 
Aid  Act;  or  the  Vocathmal  Education  Act  ot.lJKKi  shall  be  construed  to 
anthorl^.e  an.\  departmcai,  agenc>.  ofticer,  or  empV>yee  of  the  United  States 
to  exercise  any  direction,  supervision,  or  control  over  the  curriculum, 
program  of  lobtcactiou.  adndnistration.  or  per.'^onnel  ot  any  educational  In- 
stltutiou.  RchooK  ur  school  s.\.^tem.  or  over  the  selection  of  library  resources, 
textbmiks.  or  other  printed  or  published  instructional  iuaterial>  by  any 
edmatb'nal  institution  or  .stliuol  i^ystem.  or  tu  require  the  assignment  or, 
transiKirtation  uf  ^students  or  teacliers  In  order  to  overcome  racial  im- 
balance.'* • 

Title  IX  is  an  amendment  to  the  Ili-gfier  Educatltai  At  t  of  10{m.  and  Ls.  there- 
for covered  by  this  pruhibitiun.  The  "J  me  IX  Ut«gulatiun.^.  hu\\e\M".  rcpeatcdl.\ 
violate  Secjtion  1^32ra>,  as  well  as  thy  con^ti^utiuual  pri;uiplcs  I  have  pre 
viously  discussed.  '  "  , 
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\iA  atiutliiji'  c\niu|tU\  ia  ai^  aiui'iuliucnt  to  a  bUpplciiiuntul  apiiruiiriations  bill 
lM.^.st.Hl  Lit'-,  in  lf>74,  Coiigrt^^b  vAprebijly  diruttud  tliu  Department  of  Iloalth, 
>M  ucn  t  lou  ,n  n  d  Wei  f  a  re : 

"Xhat  none  of  these  funds  i»liall  be  ii.sed  to  compel  any  iicliool  sysfeui,  as  a 
comKtii»n  for  receiving  gr(\nt&  and  other  K*nefits  from  the  appropriations 
ab?>vo,  to  elasyify  tea  the  r«  or  students  hy  race,  religion,  sq\,  or  national 
origins  assign  teaeliers  or  students  to  seliools,  classes,  or  courses  for  reasons  . 
of  race^  religion,  sex,  or  national  origin ,  or  prei^are  or  maintain  any  records, 
rtles.  ri-ports,  or  statistics  iKjrtaining  to  tiic  race,  religion,  sex,  or  national 
origin  of  teaeliers  or  students,  notwitlistanding  any  other  provision  or  law 
nr'ary  request  l)y  any  agency  of  tiie  feileral  government."  Gongrcsdomil 
/iVcor(?.p.HD755  (October,  »       •  ^  ' 

^    The  offen«ive  and  Indicate  lequirepients  of  the  Titlo  IX  Regulations  disr<»- 
gard  and.viohite  tliis  Congrest;ional  directive.  •  * 

Fin  lily.  It  is  signilicant  that  in  1971  Congress  passed  a  law  forbidding  states 
from  denying  '*equul  e^lucational  opportunity  to  an  individii^il  on  account  of  his 
or  hor  race,  color,  sex,  or  national  Drigln."  Tliis  law  proliibits  "segregation^ 
h>  an  educational  agency  of  students  *ou  tliC  ba^is  of  rjiec,  color,  or  national 
origin/'  but  docs  nut  i^rohibit  scgrx?gatlm  on  the  basis  of  sex.  Pub.  L.  03-3S0.  20 
f'.S.C.  Section  1703  Congresis  has  deliberately  put  sexual  segregation  on  n  , 
V       diffcrdnr  footing  than  racial  segregation. 

Tho  U  itl«  IX  Kcgidations  a^' in  apnjitent  ilcfiance  of  the  oft-cxr^rcssed  inten* 
.    lion  of  rons;ress.  illu,strated  by  the  t>;r£e«preceiling  examples. 

Many  of  <ho  iLsiitutious  of  uhieh  wir  members  are  Prc^idcn^s  have  sought 
fn  minindzc  the  aid  thoy  receive  from  the  gpvifrument  so  as  to  retain  their  vital 
IiiTIcpenddico  hud  a(a\lenuc  freedom.  At  the  suggestion  of  a  member  of  thl.^ 
§ubeommittte,  v\e  have  recently  .*5ur\eyed  the  members  of  our  Association  to 
determint  the  amount  of  fetlcral  ato.sistanco  their  IiK>titt|tions  are  now  receiving.  • 
of , the  iVt  who  have  r^-pilcd  thus  fftr,  receive  no  direct  or  indirect  federal 
llunmial  avsj.^tante  of  any  kind,  except  tliat  in  nio.st;  cases  they  enroll  studvnt.s 
who  are  rr^idying  federal  .scholarships  or  loans,  2U  receive  assistance  aniount- 
to  k>ss  tlmii  2  i/erctnt  otthejr  total  b;idgets ,  17x  receive  assistance  amounting 
ft»  2  fo  10  percent  or  less  of  their  budgets;  i  receive  aid  amounting  to  li  to  25 
t  inrcent  of  their  budgets,  and  C  received  small  amounts  of  aid  that  could  not 
readily  ho  related  to  percentage  of  tlielr  total  budgets.  ^ 

It  is  clear  that  most  of  our  Institutions liave  \oluutarily  refrained  from  accept- 
ing nif  rc  than  miidmat  ftcdcral  assistance  so  as  to  retain  control  over  and  the*  \ 
a.  adrudi^  froedoai  of  thelc  own  program^.  Nevertheless,  the  Title  IX  Kegulation.^  V 
woijid  subject  nearly  a)I  these  institutions  to  pervasive  federal  controls.  Tiie  \ 
ai*pliratlon  of  the  Xifle  IX  Kegnlations  should  he  restricted  to  programs  or 
aftivlties  ie»elvlng  federal  funds  directly.  Only  b^  this  means  can  the  Inde- 
VondeiiCf  And  academic  freedom  of  these  instiiutionj>  be  preserved.  In  addition, 
tliejc  ought  to  be  a  dc  tnlnimm  led  at  whicl)  receipt  of  .small  amounts  of  federal 
linandal  a.^^sistancc  woiild  not  nibjct  t  Institutions  to  control  In  any  case. 

I  Lave  directed  this  iKirtlon  of  my  statement  primarily  to  acaaenuc  ireedoni 
and  restrictions  t>n  free  speech  and  afi^oeiation.  I  should  also  i-cfer  to  the 
>!ogulations*  threat  to  the  free  /Oxerjclse  of  religion.  The  qiiestion  of  the  proi)^r 
roles  t*f  the  se.\es  in  society  and  ({uestlohs  of  sexual  morality,  prcgn.aiicy,  parent- 
hood and  abortion'are  nil  matters  of  religlims  and  ethical  significance.  .^lany 
Institiifions  directed  Ly  laeiulfcrs  of  our  a.ssociatliui  are  si)on>orcd  by  or  afiillatell 
with  reilRloTH  trroypj*.  and  many  others  are  vitally  concerned  with  ethical  and 
moral  vahns.  The  First  Amendment  protects  religiou;^  belief  and  adyoeacy  from 
gnvor;unent  interference. 

a'he  Title  IX  Regulations  toncI\ ^directly  on  rellgiotis  questions.  For  example, 
thev  iu  'vido  that  institutions  must  he  blind  to  the  occurrence  of  abortion— tliat 
hlrlji^'.  adnil-  ions,  and  i  laj-sroom  poMeles  miift  not  take  notice  of  the  fact  that  a 
pi»r^on  Mtti}  h?>vo  had  or  procured  an  aborlwn.  (SO.IO:  ^^0.57)  Many  religious 
organPA»rii>n^  I*elit\e  aI>ortion  to  he  inunoral  and  akin  to  murder.  Tlie  Constitu- 
tion guarantees  freedom  for  the  advuracy  of  this  uldoly  hehl  opinion  and  for 
roliirb  usl.v  .iflili^tied  or  etiiically  committed  institutions  to  refuse  to  admit  to  tlieir 
association  th05;o  who  reject  It.  -  ^ 

In  an  apparent  effort  to  a\oId  (Ids  problem  the  Kcgulatlons  have, posed  p«» 
*  even  ♦greater  threat  to  the  iundamcntal  guarantee  of  religious  free<loni.  While 
liurportlng  to  exempt  Institutions  operated  by  religious  groups.  Section  S0.12 
actually  requires  such  groups  to  prove  to  the  satisfaction  of  a  gOYernment  ad« 
minkstrator  that  tlieii"  "rcligioiTs  tenents"  are  inconsistent  with  the  rebnircnien 
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of  UiO'Kegulation,  Tliu.s,  a  govcninu'iit  a^jtMit^  ru>enos  the  right  to  jmlgo^  Uio 
content  and  appHf^ti^'"  »  rcligiuui*  tenut.  ami,  presumably,  to  iUmiv  an  instit  u- 
tions* assertion  that  its  religiuij>  heliff  couipfl^  a  turtain  action  or  teaching,  i5y 
ihLs  means  government  antl  not  the  clinrch  heconnvs  the  llnal  arhiter  oi  religious 
worship,  practice  and  belief.  The  ^^irst  .A"it'»rt»"^"f  forbids  ilii.s.  Ireeduia  to 
advocate  and  i^racJice  religioui,  principles  like  the  other  aspects,  of  academic 
freedom  niuutioned  abt»ve,  niu,st  he  pnitected  fioin  th6  encroachments  Ol  hnroiiu- 

^ ^ TuxmU?' v^^^^^  tlie  ConindsMon  on  Financing  Higher  Education  sounded 

a  warning*  that  the  guveriimenf  wuuld  eNtr.itt  tontrol  of  higher  education  in 
return  for  llnanclal  assistam  e.  ■      .       ^        "*  • 

•^We  thrive  on  our  diver>i(ies,  on  the  competition  of  our  American  lile. 
on  our  varying  iiiijtitntions  and  businesses,  on  oiir  differing  interests  and 
juyalties,  on  the  very  vitality  of  our  inilependence,  free  in  its  broader  aspects  * . 
from  dominanee  and  control.  Such  iuilei)^*ndence  will  he  tiireateiied  if  higher  - 
education,  i»4  .sid»jccted  to  further  inlliience  from  the  federal  goveninient. 

Diversity  di^appears  as  control  emerges.  Under  control  our  hundreds 
oc'nniverMtJes  and  cuUeges  would  follow* the  order  of  one  central  institution. 
^Vml  the  freedom  of  higher  education  would  he  lost. ...  " "  ^ 

"Direct  federal  control  wouhl  in  the  end  produce  uniformity,  niediocrity./ 
and  coinpltance.  Verve,  Initiative,  and  originaUty  would  dhsapiwar.  .  ,  .  Tins 
niust'.not  be.  There  must  be  no  sueh  control."  2^alurG  and  yecds  of  IligUrr 
J-:dueation:  Tiw  Ucport  of  the  Cotnmjssioitr  on  Financiuf;  Jligher  Education 
r  Columbia  Univ.  Pres.s,X.Y.,  1952).  , 
(For  a  more  extensive  discussion  of  the  history  of  government  involvemenf  , 
in  education  see  ••Principles  in  Default."  remarks  of  Br.  John  A.  Howard,  1  re<?- 
Ident  of  Rockford  Cidlege,  copies  of  which  may  be  obtained  from  our  association.) 

The  danger  recognized  in  these  prophetic  words  has  now  come  to  fruition  .ii  tlje 
*<tiiruig  welter  of  federal  controls  imposed  by  the  Title  IX  Keg\ilations  Only 
dictation  of  C(»urse  content  and  teaching  method^  remains  to  be  cOTere^,  and  even 
these  are  pre.»ciiged  in  these  Regulations. 

Our  Association  is  deeply  eoneerucd  with  the  ^diminishing  diftOrences  among 
our  colleges  and  nniver.sities.  A  recent  r(?i>ort  on  higher  education  f  I  .S.  Depart- 
ment ot  Health.  Edifcatiou.  mid  Welfare,  March  1072.  p.  12,  Frank  Xewman, 
Chairman)  referred  regretfully  to  what  it  c:*iled  the  *'honiogenizntion  of  higher 
education.'*  The  report  noted  that  nearly,  all  of  tlie  iMOO  cfdleges  and  universities 
have  adopted  the  .same  mode  of  teaching  and  learning  and  that  nearly  al)  are 
striving  to  perform  the  .^-aine  generalized  educational  mis.sion.  'Thc-TiViditional 
.sources  of  differentiation— between  public  and  private,  large  and  small,  secuhir 
and  sectarian,  male  and  female— are  disapp*!aring.  ^^^on  the  difference^  in  the 
character  uf  individual  institKtions  are  fading."  ,    , .  ^,  ^ 

Even  a  cursorA'  examination  of  the  Title  IX  Regnlation.s  leaves  no  doubt  that 
tlieir  enrect  will-tie  to  aceelerate  tlds  trend  toward  uniformity*  We  ousiit  not  to 
risk  the  destruction  of  tite  ^itill  dlvcr.sity  and/reedom  of  American  hvzhov  edii- 
eatUui  HI  order  to  pursue  tiie  eluMve  goal  of  etputy.  TJie  desirable  goal  of  equal 
iipportunltv  can  he  obtained  .t»y  le.ss  dangi-runs  means*  TJie  Uegulations  njiist  l>e 
redrawn  to  coiinue  thi4r  j^cupe  to  the  constitutional  auil  slatutory  stan^iard,  h^v 
«houhM>o  restricted  to  programs  and  acti\ities  that  make  direct  use  of  federal 
funds,  and  to  areas  that  will  ntit  stitle  inMjtmional  differcncts  in  the  vital  areas 
,of  free  .speech,  t  Jioui;ht.  association  aniLreligion.'  5  ^ 

HI.  l^iUvrrsittcfi  nml  coJUgKf^  f^hould  not  hf  nftn'md  to  Integrate  aU  in^ifruriiojr 
oiul  to  icnnitwt^  nil  i)oUv)tH  or  piiwticia  difUva\tiating  Mu^cii  the  .vc.w.* 
where  no  rcsnttbuf  hnrm  tq  cither  sex  ha^  h(v.n  shown  ,  , 

.  KndK»dicd  in  tlie  ICe^ulatiuns  is  tliO  assuniptrun  tJiat  ^sexually  segregjUed  in- 
stiuetion  or  anv  other  rectignition  of  dim!rcnc.^s  httwecii  the  J^exes  is-harniful 
and  must  be  proldoited.  Souje  of  oar  inuidiers  t^Ui  h^t  to  follow  and  are  lollowinir 
policies  iaased  on  sudi  assuinptiuns.  In  the  abseiue  of  proof  uf  the  superiority  of 
one  MM«ial  theorv  over  anotlier.  lHi\\c\er.  other.s  should  he  free  to  clioose  otheV 
policies  that  tln'v  beiie\e  uitl  iiest  p'lu.niutO  tlie  happiness  aiid  freedom  (»f  both 


There  is.  to  tlie  be.st  of  our  Kno\\lde«e.  no  c\idenc.^  whatsoever  that  an  educa- 
tional sv.srom  scgn  gatid  lus  to  sex  is  harnifut  to  cither  m'N*  It  cannot  he  snUmhat 
such  classes  are  inherently  unetiii.iL  a->  was  >aid  i>f  racially  segregated  clasj^es  in 
nrown  i\  The  Uonrd  of  Rdneatihtu  :<47  U.S.  is:)  (Mm).  >:everllieless.  5?ecjion  . 
•80.34  dictates  co-edmatioiial  classes  In  e\er,\  prl\  itc  university  or  college  in 


fwnv  I'tnirst'.  Tiiia  regtilatl»/n  c»>iiiiHJls  the  ailoptluii  of  a  particular  educational 
;  M{4KS(»{iL.\  c»mtrarj»t.>  tlui  frueilum  that  a  iirivate  nilmntiunal  iiibtltiitioii  ought 
Uf  liavo  to  form  ami  pursue  it.s  own  plijlosophy. 

It  itppt*iir?4  that  Cungrutfs  Jiil  not  iiitwul  Title  IX  to  require  sexual  iiitegratiou 
»if  davM's.^)u  Octubur  1,  IU7I.  CVngrt^.sw  onmii  Kihtur  Green,  tlie  author  of  Title 
IX's  han  ..n  sixaal  dittriiiiiuatiun,  engaged  in  the  foUo\\ing  cuHwinv  with  coa- 
i;*rt*ss\\ii*mm  Marj«irii»  .S.  HoK:' 

^  ^Irs.^(iKt.,N.  It  M't«ms  to  hie  the  people  wlio  are  admhiistering  Title  IX 
ar«*  ZiMii;  on  O^e  iUs.-iaiiipti»>ii  that  eiery  gnaip  of  et^cry  in:>titution  is  guilty  of 
U<^*H»n!nation  until  ihtw  are  able  to  pro\e  themselves  innocent.  This  was 
ni*v<>r  the  inU'ntlon* 

"A  ctdle-igtio  from  Texa.>  has  said  that  in  ijonie  preliminaiy  work  IIIOW 
A«la4iil>trarorH  ha\i'  raled  that  the  phyi>icjil  etji!ieatn>n  classes  must  be  in* 
t»«raUHl.  It  .-etUi^  Uf  luv  the  lueal  ischuol  couM 'deculG  \\hetlier  they  wanted 
iMty,"  <las<es  or  X^rW  ohifeM.'.s  or  integrated  classes.  As  I  ahilerstand  the 
4mendit>ent  i^ftViiil  b>  fh»-  gt  atlcUHaaa  thi.s  \\o»ld  elnninate  that  kind  of 
imiLsen.se.  Sc hooks  .\\uuU  .stlU  keep  records  hut  tlie  power  of  the  Federal 
<I  itfrnan  nt  w^nihl  n^t  rmai*ei  theni  ti>  do  certain  tilings  never  intended  by 
thi-  (V.ngresH  whin  it  i>riginally  passed.  Is  tiiis  not  one  additional  hoaefit 
j»f  rhH  kind  t>f  a*,  uiofntbui'nt  T  \\unia  ask  the  distinguished  Representative 
fnaii  ,Afaryhind?"  ^  ^ 

"Mr-!.  Hour,  Mr  Chainnan.  if  the  gentloivoaian  will  yield:  yes.  It  would 
givi-  direction  to  Hi:\V.  It  woidrt  iH»iiit  out  that  this  was  not  the  intent  of 
fh*  ('•*u>;f that  \\v  w  ant  the  loeal  utKi  iaks  to  administer  oar  school  ijystem." 
V^0( 'mtgn  'iiitomit  Hcciml  ivyiTu  ( October  1, 1974 ) 
^'iusv  Ci^T^irvsy.  ilU\  ih>t  intend, Title  IX  to  requi/je  ci»miK*lle(l  coeducation,  all 
riipiirt  laiiit-  in  tin-  lUguIatiuii.^  .should  he  NNithdrawu.  Hy  npmting  co-edu- 
i.tTi^ajal  uluialhk  i\Ph  iii  iali.-t  riiaimitro.v  educatio..  the  HegahUJons  foist  upon 
jtj't..J.  .idiiiiitKtrat'ir**  Hit  uiUt^ted  and  unproNabIc  notion  that  co*edU(»aTional 
ari"  sMif|ph.>\v    tHter"  than  an\  other  kUak  despite  the  subject  matter 
a.J  Th'  a»#pr  .1.  U  «  f  ilit  ioili  adual  pi  oft'N^or  and  de>pite  the  educational  phiioso- 
orUK^imlividunlinstituHon.    *  '  ' 

FAl^Mha:  ar  ^  Mi!ii  r  ih-f.uiti-H  i\InTe  thv  Kvgula lions  taKe  unproven  cducriMonal 
.i-'.rmtJ.  at-  ,  „:  tiai.-LiU-  t hi  lit  la'ti*  ;;o\mi  n:acnt  direct »U'S  coercing  e<iucat1(uuil 
tfi-f  If  j;r^  r.-^  iT4iti  the  vame  m"'d : 

'ria-  r*M,u|n»itu  lif  that  sUhh-iii  Uachers  may  not  Ijc  trained  at  ofT«campus 
h  i**-^  th.it  d  *  o»»t  tiuifi^riu  to  tb"  Rt*;{5ihd!M;i>,  w  i^liout  regard  t(*  Ua«  quality 
fr.riuiuK  itH't-'.  *d  by  .sUf^h  s'Miools  ( ^0.31 ) ; 

Th«-  r»'.fMfi»*iai  la  t.f  euuai  annieriial  rri  ruifiiij;.  foHadtilng  seU'ction  on 
.  I  iM'N  itthvr  thAii  *t.\aal  J*  th^se  Imscs  wtaild  incidentaliv  and  uuiidentiallv 
f •fMipirt    t»\uai  Imbahi me  (sO.*il.MJ.2J.  M;,2.'j)  :  '        ,  ^ 

n»  ri'ipiin  na  nt  of  ioqair.\  inti>  tla  pracfices  tjf  institutions  from  which 
'f  ul  ht^  an.  ri'i  ruitt  d.  uuh^ait  n-ic.lrd  to  tlie  abilities,  accompli.shments  and 
a?flMid(»^(,f  parlb'Ularappneairts  : 

TLm  reqidnMta  tliat  r»#]U*ge-*-  and  ani\ersities  invcf^tigate  every  cnm- 
iHj^  di-sirlii^  t  i  r»Mruit  oji  tbe.eampu.N  to  determine  whether  they.  bafL-  di.>- 
*  n  olaa'nd  mu  ih*  4».i-in  of  i^^Q.^t^^i  j  ^'ote  the  unfairness*  of  inipasing  nn 
H^-^b^gi  ^  itUil  niih*  rsUit»>  tb».  oMigaiion  and  e\peuM  of  enforcing  compliance 
^^l^J'        "»nu»i»t  polb  ffs  aruoil;:  organi/alions  outside  tiieir  control.) 

Tbi'"r*^inlri  uu  nt  that  UL-^titntions  oifcr  men's  and  women's  hou.sing  in  pro- 
p*rri*  ri  In  tla  fiUinbt  r  uf  applicants  of  eaeli  sex.  witliout  regard  to  the  dif- 
^Uuin*  H  Umt  Uuitmi(:]«ai.s  in  apf>Uration.s  win  impose  m  institutions  desiring 
f»»  lauv  st^paral*'  buibliugs  for  men  and  women  (S(5.32) :  ' 

UiMtrlrti.ais  tfU  H...  d.t'sl^n.  qtiality<  rost  and  .supervision  of  student  housiu;?, 
with' air  regard  to  the  rea^<»*as  for  existing  housing  policies  and  without^ 
ImVdry  lilt*,  the  p.islijtt»and  m»gatl\e  effects  of  such  policies  {S(y.ti2  to  8G.o3)^: 
U'^strl.  rJirti.H  on  fla*  io^tltutlons*  right  to  provide  different  accommodations 
f  ♦r  ira»n  and  woim^n.  toilet,  locker  room  and  shower  facilities  for  men  and 
w  »meu  iiiu>;t     "ro?is;?:jrabIo'*  fPG./k*}) : 

The  r»«rpilfem<-bt  that  iniy  tut  ions  restrict  students'  choice  of  wliere  tliev 
wiif  livi« nffnimpus  ^ 
^tar  A-M*ilafh  I*  ^u^^grsu  iUni  fhc  Titir  IX  Hegidations  he  redrafted  to  provide 
4ii*ph  fl  »r  iio  -^Juib  nt  mi}\  be  i  xdu  led  fnrin  parti<'ipatl«m  sohdy  on  the  basis^of 
i-Im-nth'ti  pri»*if4iu  uv  atti^itjk  whfth  receives  federal*  financial  a.«^."^i.sN 
.ifii  (  ThU  vi^add  Insurr  that  ,w»mon.  an  ueU  as  men.  students  •  dl  be  granted  equal 
a. . I     r.«  fcili  ralls  ih  aiu  «'d  prograbi>  btit  guar,intLC  against  federally  itiii)osca  co- 
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ecluoation  no  matter  hnu  atlenuutcd  the  j-elationsliip  iK'tweoM  the  prognnn  or 
cUkss  unci  the  receipt  of  federal  aid.  ,  .  M^ffr^ 

Another  aspect  of  social  theory  the  KcgidatWas  unpose  »s?  the  notion  that  tra- 
ditional ^tandartlh  of  >ex!n!l  morality  are  oJitniuded  and  mnst  bo  eradicated  hy  tne 
KederaflSovernnioiu.  Colle^'e^  and  iuiiver2iitiei>  are  i^roliibited  tmu  making  di>?- 
Ilnctions  concernini:  abortion  or  ba.-ed  on  pregnancy,  imrcnthood,  or  niantal  sta- 
tus ropirdie>'.s  of  the  .^rder  in  whieii  they  .R>enr  (Section  8(5.40).  l«nrthermon% 
rim  UeLMilations  inoiubit  the  inijio.^ition  of  donnitoi\  rcgnlaliuns  nnuv  protective 
of  one.<ex  tliaii  another  or  from  pruSeribhi«  different  aiipearnnce  .standards  for 
men  or  women.  Jn  thm«  and  other  \\a>.s  tlie  IleKnhitions  limit  private  iiiiititiit  on*; 
in  tlie  means  tliey  can  emplo.\  lu  ereatu  and  maintain  a.  moral  donate  on  tueir 
campuses  and  to  teacli  certain  values  l)y  practice  as  well  as  precept. 

Si>  far  as  onr  As.M»cniti.)n  can  determine,  there  i.^  no  evidence  that  ihmsoiis  who 
cast  a>ide  moral  restraint  :ire  luippier.  bettor  cqnipped  to  meet  life,  or  better  cit- 
V/.on<.  in  tlie  ait?^ence  of  muIj  proof,  private .in^titutiu^l^  .should  be  free  to  advocate 
such  moral  standards  as  they  cuiisiiler  tuuHi  suitable  for  true  education  and  to 
exclude  from  their  canipu>c.s  pt*i>uiib  wh.)  ha\e  offended  or  may  tlireateii  the 
moral  standards  and  chnmte  these  institutions  de.sire  to  estaldlsli.  Ihe  i'ir>r 
Amendment  KHarnntei*  of  freedom  of  as.so^ciatioii  requires  this. 

It  should  l)e  obvious  tnat  di^tinctions.ean  be  made  between  the  sexes  without 
donvluj;  the  ecpialit..  Titiu  IX  demands.  J>i.serimiimtion  means  to  make  distinc- 
tion's between  persons  ba^ed  on  liias.  Distinctions  based  on  reason  and  fact  arc 
not  only  i)ormisslbVe  but  desirable.  In  many  cases  differeuees  in  facilities  (»r 
instruction  niav  contribute  to  tlie  welfare  of  the  sexes.  A\e  believe  the  De- 
partment of  Health,  Education  and  AVelfare  should  deal  witli  distinctions 
between  the  sexes  on  a  case^))>-case  basis  without  resorting  to  stiaiiijj  and 
mhibitdij:, blanket  control.  We  rocouiniend  that  the  Resulations  be  coiumed  to 
ijeneral  .guidelines  fiw  equal  treatment  and  that  si>eciric  iuOj;rams  be  left  to  the 
wi>dj?:n  of  educational  adndnistrators.  '  ^  .   ^ ,p.*,  ia- 

This  statement  ims  made  un  refercmt*  to  the  dejeterious  eire(t  of  the  lit  e  ]A 
Kcjsuhition.x  un  nHitctu-  jaoj;iauis  or  tUa  hnaiaial  burdens  the  Hetrulations*  rec- 
oi«r-kcopini,'  and^reijorttn-  lequirci.icijt.-  will  impoM-  (tii  the  strai.^'htened  budjrots 
«.f  rolk-.c-  ami  unneisities.  'J  hc>c  arc  ixi.w*^  problems,  bur  ihcy  arc  not  dsscnssi-d 
iit^ro  iu-cini<i.  Uicy  an- liKcb  to  he  L-.)\ercd  in  other  testimony  submitted  to  the 
't^iiiicouiinUtee.  *  ^ 
IV.  ('on**hisio)f. 

In  MiJititicm  t.*  ad\«i<-.itin;i  re\i.sioa  of  the  Ki'^'ulati«m-.  as  .stated  above,  our  As- 
s<K  ration.  t»v  rt  s.»aini»n  adopted  inianiim»usl.\  in  imr  la-^t  annual  ineetinpr.  nr;re< 
CoiCTCsw.  if  lifcessitry.  to  cna^t  a  statute  clarifying'  the  nieaniiu;  of  Title  IX 
and  ^nniiar  Jlc'4i>iatnin,  We  propoM^  icj:islation  ciubodyiuj;  three  points: 

lU  An  iduratlnuai  lusruutit.n  WiU  not  be  detincd  to  have  received  '^federal  n^ 
naticiai  asMsrai;*-c;'  :is  that  term  n^v(\  in  fi  deral  legislation,  solely  becaiiJiO  of 
rht'  rorcifU  iif  I'cdcrai  U»ans.  soholarshlpN  ^,'rants.  or  other  funds  by  -Indents  who 
are  enrolled  :U  tlie  institn.ioii.-e\ eu  when  it  is  anticipated  that  the  students  will 
]wiy  equivalent  aniiMuits  to  the  iiistitutiou  as  tuition  or  for  other  educational 

purposes.  «  .    ,       T  ^  I  - 

r2>  A.i  cai!"atM»iml  insiHution  will  not  be  deemed  to  ha^e  received  feuerat 
tlnanciai  assistance.'  as  that  term  is  used  in  federtil  leKl.slation.  when  the  total 
fe(teral  nnancial  assistaiirc  rocei\cd  b\  the  institution  in  a  particular  year  does 
tint  e>:c-eil  a  specitied  amount  or  fractioa  of  the  institution'js  total  a  nana  I  oi.vvnt- 
iuK  iMid^'et  I  such  as  .$W.()00  or  r,Cf.  or  .soiiic  other  llj^ures).  (This  so-called  dc 
ifiininu^  exelu'iion  for  uhi«'h  there  is  considerable  precedent  in  other  federal 
ro«uhilor,\  Icu'islatioa.  Is  meant  to  protect  the  private  institution  tliat  is  trying  fo 
nviud  ree'ei\in;r  ledexal  financial  ri.sM.stance  but  receives  some  indfrectly.  or  only' 
receiver  a<^istance  In  a  mininml  amount.)  n       •  t 

i'^t  Ir  an  lu'itiititnm  is  rtHeuius  the  requisite  total  amount  of  federal  nnancial 
assisrance  U*  make  it  subject  to  federal  rcKiiIattiiy  controls,  then  for  piirpo.^es  of 
dct»'nainin;r  the  extent  whtcb  it  uill  be  subject  to  such  controls  the  language 
•'prot:rani  or  activii\  shouhl  mean  only  the  constituent  projrram  or  activity  tliat 
w  rccelvtn;:  such  ^a'pptjit.  .'^ud  not  all  prouninis  and  activities  of  llie  in.Ktitutioii. 
CPhus-  fi»r  example,  the  een-tructifm  of  a  ph>sieal  seience  buildinjr  with  fe<lernl 
loan  or  urant  funds  would  oid.\  subject  to  fcder.il  t  cmtroKs  the  activities  conducted 
in  that  huihlnurand  wmitd  not  subji-et  to  siu-^  coitnds  other  inf^titutional  ojiera- 
tl  uis  ii.»r  rec^iivni;:  federal  tl'ianclal  support,  surh  a'^  athletics,  housin?:  etc.) 

We  respect ruliN  ^utuutr  liiat  enactment  of  these  proposals  would  iKrmit  a(Vuln- 
istratinn  itf  Titie  IX  ui  a  simple  and  strnijrld  foiwaiu  inanm  r.  rurthermore,  the 
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AmIi'IuI  piM'fauu'iil  wouid  t>v  rv\kM-(\  of  the  <-\pi'U.st'  ami  bunion  .Klii.iiiistiT- 
iik'^  tl^v  .x\\i'U|»iiiti  i*ro^raia  iUl  lAi^uriinuu  of  lluaith.. lAlucalion  uiul  Welfare  li:i.s 
orwtod  upon  the  37  oiktuiIvi*  words*  of  'ritle  TX. 

Tu  cont hiding  lu.v  tL-i>tiiu»in.v  I  api>eal  ^nav  aguLu  to  thi»  ^u'nlU•l•^^  (»f  thi?  Su!#- 
cuiuniittee  tw  do  all  in  their  puwoi  to  arrv^t  the  ciRroai-hna'at  uf  foilural  i^>ntrul 
ua  tlu*  eduiUtiMnal  in.stiUitn)n.>  \Nhuh  liaso  ionKiiiuu'd  nu  niutli  to  one  ouunto's 
;:rt'iili«fsjj,  A.>  dtrt'tt  aail  indirwt  ft*doi.il  lav  ^Uf^puit  Ikh  uiul*;,  a  ntoro  and  more 
M^iitdcant  f'i*  ti*r  in  hitiluT  **duratiosi.  (;ou^r*»s<  sh««uld  h(»  ini'ii'a>iii^l>  siTiMti\i* 
to  tUt?  dan^rr  t!»at  N^fll-na'anin^;  Aovc-rnnunt  «tiuiini-tratorh  \n*J.I  .-Nurh  a>.sist- 
inn'v  a>  a  na  aii>»  of  nnnpi'lliuji;  unfforniit.\  in  all  ol  hii>4liL-r.C'da«'aUou.  Thi>  ^oniu.s 
of  tliO  Aniei'i*  an  s,\sti'in  ha>  lM't»a  U.h  \\<llinj;ia»  to  ariN^iuniodatu  iiidUidiialb 
and  i:i.stituti*ai>  with  divi»r>i  i»iaiuon.s  and  to  pernul  th  '  pur^tnt  ot  truth  ali»ng 
dh^'jst'  patli-i.  Ofti-u  the  n»<>?t  despised  idoa  has  pioM-a  of  tlie  ji;H*ate>t  honotit 
In  (1 1*  louu^run.  So  1  nij:;  our  .s«H-iet,\  toleraIi*.v  di\(*r^it.\.  isiu'h  hi'ni'fits  ar*» 
pos>sihlo.  As  hejrin  to  inhihit  opinion.s.  aLtious.  mt'thods  oi  ^eaihinjr,  and 
a*adi'mii'  \aln*_'s  ni  t  inrn  nU,\  In  fuNhioii  lu  ^Va.^hin^toii,  liiianation  and  pro.i?n'>.s 
will  diminish.  ,  * 

Tho  xMisi*  uf  ahum  \\f  an*  tr.^ln;:  to  *  oiaoninirntc  on  this  (iuustlon  is  ron- 
Vf)od  in  a ^reM>hitlon  adop**^!  annual  nii*i*tintc  of  the  njundK'Cship  of  our 

A'mtriean  A.ssou<itii*a  oC  Presidents  Tfidi*pk*ndent  ('ollejiies  and  Uni\erMties. 
After  afllrmliik'  our  i^tr^n^;  support  fi»r  pnnidins  .e<and  oi>portunit.v  in  lnj»hor 
edma.thai  ulthtait  nuard  to  ra^v.  i  reinUa-  .sex.  our  nienih(-r  Presidents  expressed 
our  "floep  M»n\htK»n  tltat  if  Anierlea'i»*histitutions  of  hiijhor  learninj:  lose  ct>n- 
trol  tjf  adndssh>ii.-.  hinn;:,  curriuduin,  and  caiu{aib  polle.VT-in  effeet  losini;  oon- 
trol  of  uho  attuuls,  who /teaches,  and  what  standards  are  enforced— private. 
Independent  hiuln  r  edut  atlou  will  no  h^n^er  e^isr."  Pn-eause  of  their  tendency  to 
tuidi'fjnine  the  fTidopeiidi^uie  4,f  hUher  eduuUi.^n,  we  ask  the  Snbconnnittec  to, 
reseiud  the  RognlationM  under Tille  IX. 

AMftnicA.N  Association  of  PuKsrpr<:tTf>  ok  TNnu'hNnKM  Coi.u:gks  axi> 

T'NiVKIlSlTtKf? 
1975  PAin  MKMUKKSiriP 

Collr^f*,  Loea t irm  and  Pre ^iden t 
Albion  X^ollege.  Albion.  :\lieh  .  Hr  Bernard  T.  T.onm*>% 

Ainericnn  ^rad.  School  of  International  r^fanaKenient,  Glendale,  Anz.,  Dr, 
AVilliani  Voris. 

Andrews  T'niverj^ity.  Berrien  .*=^priners.  >fieb..  Tliehard  Ilainndll. 
Aujrnstaua  Collcw.  Sioux  FalN.  S.D..  Dr,  Charles  T>.lJalccr, 
Averott  Collej?o.  Danville.  Va.,  Dr,  ConwoH  A.  Ander^con. 
Baptist  College  at  Char!est(ai.  Charleston,*        Dr,  John  A.  ITanirick. 
iJelojt  Colle-o.  Boloit.  Wis.. Dr.  Miller  Uptonl 

Beiiiamfn  Franklin  rniveisity.  AVnshinKto'i.  D,C..  :\Ir'?.  C.  A.  Konnedv. 
Berry  College.  :Monnt  Berr;,',  Ga,.  Di-.  ,Tohn  H.  Bert  rand.  ' 
Biola  Colleue.  La  ^tirada,  Cali?..  Dr.  ,T.  Biehnrd  Chase. 
Brli:ham  Vounjr  fniverHity.  Provo.  Utah.  Dr.  Dallin  if.  Oak*c,       *  ^ 
Butler  T'niversi ty.  Indianapolis.  Tnd..  Dr.  Alexander K.  Jruu^. 
CaUforniaMuMitnte  of  fiie  Aris.  Valeneia,  Calif..  HobeH  J,  Fit/.patrieK, 
Calvin  C(dle^:e.  Grand  Hnplds*.  Mieh.,  Dr.  William  SpoelJiof. 
Campbell  College.  Buie^  (*rt*ek.  X.C..  Dr.  Xornmn  A.  AVit:j:in.<4. 
Central  >fethodist  Colle^ice,  Fa vette.  Mo..  Dr.  Harold  P.  Ilannlton. 
Clu)waii  College,  ^furfreesboro.  X.C.,  Dr.  Brnre  K.  WhiiaUer, 
deary  Colleco.  YjKilanti,  Mieh.,  Lynn  Bronneman. 
CoIf*»^'c  of  Tn«u ranee,  Xew  York.  X.Y..  1  )r.     Leslie  Leonard. 
('oP»i:e  of  ,\foun't  St.  Josepli.  ^fonnt  St»  Jom.ph.  Ohio,  r>r.  Kobcrt  K.  Wol\  erton, 
C/)Ueire  of  Xotre  Damo,  Belniont.  Calif..  Si^tor  Catharuie  .1  ulie  C  uniiin^-h.'iai. 
Colorado  Women's  CoUejre.  Denver.  Colo.,  Dr.  Dninont  P.  Kenny. 
Detroit  Institute  of  T' ohnuloirj*.  D**troit.'Mieh.,  Dr,  Dewey  F.  Barieh, 
T)hine  Word  CollOfje.  Kpworfb.  Lrv.i,  Br  v.  ^      ;  J.  T  n-'beJak.  - 
Drop«<ie  T-niversity»  PhUadelpJiia.  Pa.,  Dr.  Abraham  T.  Kai.^h. 
Duke  I 'ni  verbify.  Diirbani.  X.C«.  'Perry  San  ford,  ' 
Karlhani  CoIb*ue.  Blebmoiid.  Tnd..  Dr.  Franklin  W.  Wallin. 
^  PvKt  'IVx-aj:  B.'U)t is^  Colleffo.  :Nrarshan.  Tox..  Dr.  Howard  i\ Bennett. 
I'inder  Colb<re,  St.  Aneu'^tine.  Fla..  Dr.  Willbrni  L,  Proetor. 
Fort  T  andeniaie  T'rdversiM .  Forr  f  auderdale.  Fla.,  Dr.  Ktanlev  .T.  Dral-:e. 
Franklin  Pierce  College.  Bind;:e.  X.H.,  Dr.  Frank  S,  ] )iPietro.  * 
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Friends  r«iversity.  WlrluKi,  l<a!is„-Ur,  Uarohl  C.  Cope. 

Gardner  Webb  College,  Bi^SHntf  Snrtngj^,        K.  liugfcno  rostou. 
•  (;race  Bible  Coilogc,  AVyouiiug,  Mich..  Dr.  John  T.  Doau.       .  ^ 

Grove  CUv  Coilej^o.  g\ovo  City.  Fa.,  Or.  Charles  S.  MacUcn^.ie. 

Hanover  Collejro.  Hansen  yuL,  Hr.  .Tohn  J-:.  Xrornor. 

llobrw  I'nioil  CoUo^^o.  CincinnMU,  Ohio,  Dr.  AlCroa  Gott.sclialk. 

inHsdale  rolh»^c.  Hillsdale.  Mioh..  Dr.  George  0.  Uoche  III. 

Howard  rnivcr.si(y,  Washington.  PiC-Dr.  .laniosK.  Gheok. 

Xnnnaculata  Collej;d  of  Wa.shiu?tun,  Wa.shiugton,  D.C.  Sister  ^larian  Brady. 

Intornntiunal  American  Univerbity  of  Puerto  lUco,  San  German,  I'.R.,  bol  J.. 
l)o.scart('>?.  <  '  '^ 

iutornnrional  Fine  Arts  College,  "iliaini,  Fla.,      Edward  Porter,-^ 

.fnd.sou'Coliege,  Klgin.  HI..  Dr. }  larm  A. AVeber. 

KanfaK  Xewamn  Golle^^e,  V/ichita,  Kans.,R8v.  Roman  S.  Galia^dl. 

KendaUl  Sfbool  of  Desijin,  Grand  l^apld.s  Mich..  I^awrencc  O.  ^lailloux. 

La  Kocliv^  roile^e,  Pittsburgh,  I'a„  Sister  De  la  ^?alle  Mahler.  x 

I.oe  Coll^fje,  Cleveland.  Teiui.,  Dr  Charles  W,  Conn.  \ 

Le\vi.s.Cniver<it  V.  Lockport.  111.,  Dr.  T.ester  Curr. 

ManhaUan  College,  Bron.x,  X,Y.,  Brother  Gre^rory  Nugent 
,>iaria  Repina  Coilege.  Syracu.se,  XX,  Sfster  Mary  Rosalie  Brady. 

Dr.  :Martin  Taithor  CoHcj:e.  New  Tilni,  Minn.,  Conrad  I.  Fre.v. 

^farv  Hardin-Baylor  Colleije,  Belton.  Tex.,  Dr,  Bobby  E.  Parker. 

Meredith  Collci^e.  BaleiKh.  N.C.,  Dr.  .Tohn  M  Weems. 

Mid-AnH»rl«'a  Nazarene  Ct>l!ege,  Obithe.  KiUw.,  Dr.  B.  Curtis  Smith. 

.\ronniruith  Colle^je,  Monmotith,  111.,  DeBow  Freed. 

MonnfMarv  CoUej;e  Milwaukee,  \Vi.s..  Sister  Mary  Nora  Barhor. 
.    Mount  St.  :.rary*s  CoUe^e.  Emit^bur^r^Id.,  Dr-^ToTm  .7.  Dillon  Jr. 

National  College  of  Business,  Rapid  GitjsvS.T).,  JoUu  AV,  Haucr. 

National  C(dlei,'e  of  Education,  EvauBton,  Xn..Hr,  Calvin  E.  Gross. 

Northnn)  Institute  nt  Tit  hnolW,  Ihjjlewoud,  Calif.,  Dr.  B,  .T.  Shell. 

OKhilit»iurt  Christian  Culle^e,  Oklahonm  City.  Okla..  Dr.  J.  Terry  Johuyon. 

Parifb*  I.uthe:an  Uni>ersity,  Taioma,  Wash,,  Ritliard  Jnnckuntz,  Act.  Pres. 

I'epjierdine  Tniversity,  Malibu,  Calif..  Dr.  William  S,  BanoW.sky. 

PbihttKiphia  CVlks*^  of  Te.\tib*s  Science,  Philadeiphia,  Pa.,  Dr.  Lawson  A. 
Pendleton. 

JMiillip.^  I^itver.^ity.  Enid.  Okla.,  Dr.  Thonin.s  E.  Eroce. 
PriP'^ipbi  (  ollosce.  Elsah.  HI..  Dr.  David  K.  xVndrcw.s. 
Pii;,'et*Soiuul  Coll  ifiv'  of  nUde.  Seattle,  Wa.^h..  Dr.  James  Eail  Ladd. 
Kick??  CoiUw,  Bexburx.  Idaho,  Dr.  Henry  B.  Eyriup:. 
Uob«rt  ^^or^s  College,  ('oraopolis.  Pa..  Charle,s  L.  Sewall. 
Roberts  Weslevan  Colle^'e.  North  Chili.  N.Y.,  Dr.  Paul  Lear  Adams. 
Rorkfonl  C*Jle-fv  Roekford,  ni,  Dr.  .Fohn  A.  Howard. 
Rou'^^r  Williams  Colle^ce,  Providence,  RJ.,  Riilph  E.  Ganvcy. 
^  Itoo^eveU  VniVe-sity,  Chicajro.  Hi..  Dr,  Rolf  A,  Weil. 
Salve  Rj  jiina  Collej^c.  Newport,  R,L.  Sj^tAi-  Lucille  Mclvillop. 
Sam  ford  Tniversity.  Birminjihani.  Ala..  Df.  I.e.^lle  S.  Wright. 
J-'t.  Kran«n<  College.  Loretto.  Pa..  Rev.  Sean  >L  Snlliv  an.  ^ 
SL  Uiw  i\  uco  FniverKity.  Canton,  N.Y..  Dr*  Frank  P.  ?isis.oc 
Sahit  Miir>  s  CollPiT,  N^ire  Dame,  ImL,  Dr.  WiUIam  A  I^n  Key,  Act.  Pres. 
St,  Mar^V  l  uiver.slty.  Saa  .Vntonio.  T(».v.,  V.  Rev,  Jame.<«  A.  I'ouiijr, 
School  of  the  Art  Institute  of  Chica::o.  Hi.,  [)r.  Donald  J.  IrUng. 
Sherwood  Music  Sohool,  C!iiea;:o,  HI..  Walter  A.  Erley. 
Simpson- Colic^'O.  San  Francisco.  Ca..  Dr.  Mark  W.  Lee. 
."^lotjv  FalK*  (Ndle^e,  Siotix  Falls.  S.D-.  Dr.  Owen  P.  Halleen. 
Soiithi-rn  t%>Ue«e  of  ()pt<unetr>.  ^^emphis.  Tenn..  Dr.  Spunjcoii  B.  Dure., 
S.>ufh\V4*^lern  I  nivorsity,  Ci»'orj:etown,Tex..  Durwwxl  Fleming:. 
SpriuR  Garden  Colle;:e,  Chestn!;t  Hill,  Pa..  R  ibert  H.  Thompsiin. 
Steed  College.  Johnson  City,  Tcnn,,  Dr,  Howard  S.  Stced. 
Stcrliui;  CV'^lej^e,  Sterling,  Dr.  Bobert  C.  Baplistn. 

'I'hiel  Colbw  Greenville.  Pa..  Frank  ILBret;?. 

Tliomas  .fetYe^-son  rnUersity.  I'hiladelphia,  Pa.,  Dr.  Peter  A.  Ilerbut, 
Tiffin  I'niversltv..Timn,  Ohio.  Richard  C.  Pfeifter. 
I'niverslty  of  .Mbtifjuornue.  Albu(tueniue,  N.M..  .Foseph  '^anetti. 
Viterbo  C(»lle^'e,  La Cro'zse,  Wis.,  Father  J,  Thomas  .Finnean.     ,  , 
Wellesley  College,  Wellesley.  ^fass..  Dr.  Barbara  W,  Newell. 
Wentwortji  Inst4tute,Bo.ston.  >rass.,  Dr,  Edward  T.  Kirkpatrick. 
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*:     Wheaton  College,  Wheaton,  111.,  I>r.  Hudisou  T.  Arm^rdl^g, 
William  Jewell  College,  Liberty,  Mo.,  I>r.  Thoma«  S.  i^eld. 
Woodbury  College,  Los  \ngele8,  Ca.,  Mr».  Dora  B.  Klrby.  ♦ 
I'ork  College  of  Pa.,  York,  Pa.,  Dr.  Ray  A.  MUler.    .  * 
Lakeland  College,  Slieboygan,  Wi6.,  Dr.  Rulpli  T.  Mirae.  > 
University  of  Hiehmorid*  University  of  Ricfimond,  Va.,  Dr.  J5.  Bruce  Heilman. 
Upper  Iowa  University,  Fayette,  Iowa,  Dr.  Aldrleh  K.  Paul. 

I'BRPAKED  Statement  or  Ambucan  AiSOciAxiow  or  PaeaiDENTS  or  Independent 

.  «    C0LIJDGE8  AND  UifivEasrriES  (AAPICU) 

- .  '  * 

•  The- American  AsfOclatlon  of  Presidents  of  Independei}^  Colleges  and  -Uni* 
.  versitles  (AAPICU)  submlta  the  following  comments  on  the  regulations  proposed 
)^y  the  Secretary  of  .Health.  Mucation,  and  Welfare  to  effect  the  purpose.s  of  Title 
IX  ot^be  Sdncation  Amendments  of  1972,, P,L.  9d-318,  S6  Stat.  373,  20  U.S.C. 
1081  ct  ieq.  * 

The  American  Association  of  Presidents  of  Independent  Colleges  ai;d  Uni- 
versities is  a  nonprofit  corporation  coi^prlsed  of  over  100  presidents  of  inde- 
pendent Institutions  of  hlirber  learning  located  throughout  the  country.  The 
major  purposes  of  AAPICU  are  to  promote  and  improve  the  Interests  of  Inde- 
IHaident  American  colleges  and  unlTertltles  through  Interchange  of  Information 
among  jnembers,  the  establishment  of  cooperative  relations  with  oth'^r  assocla- 
tion.s  of  private  Colleges  and  universities,  etmiinunication  with  Federal  and 
State  governments,. and  the  education  of  college  and  university  administrators. 

8UUMABT  STATEMENT 

On  b<?half  of  its  membership,  the  Asso<;iation  states  that  the  proposed  re;j;uhi- 
tiojis  are  In  excess  of  the  statutory  authority  conferred  by  Congress,  violate  the 
academic  freedom  of  those  educational  Institutions  suTt)Ject  to  them,  lnu>Oi.o  iiii- 
ix)ssible  burdens  ufijustlfied  by  the  Act's  purposes  and  are  so  hOT)eles.sly  vague 
and  uinbiguous  that  they  deny  the  institutions  subject  to  tlieni  due  proce.<is  of 
law.  V       i  i  - 

The  AAPICU  firmly  believes  that  implementation  of  the  propcsed  regulations 
will'decrease  the  overall  quality  of  education  In  private  universities  and  cyllego.s 
coMtrnry  to  the  purpose  of  CongJ^css  in  enacting  Title.  IX,  will  eliminate  the  . 
in_ver«:ity  in  higher  education  that  Is^a  raaior  5tr"?is  point  of  the  American  system 
of  higher  education,  and  will  place  added  financial  burdens  on  those  iu.stitutions 
whicl)  a  re  already  under  severe  financial  strains.  * 

The  tittont  of  Congress  in  enacting  tlie  Higher  JMucation  Act  of  1072,  includ- 
iijjc  Title  JX,  Tvas  to  increase  the  quality  6t  higher  education*  by  assisting  privatf 
educational  institutions  to  meet  their  ever  Increasng  financial  burdens.  Congress, 
recognized  that  private  universities  provide  di^^ersity  to  Aniercan  universlrj 
life  aiul  that  the  fostering  of  such  diversity  by  financial  aid  to  such  imiverA^itiOK 
Mas  in  the  national  interest* 

The  proposwl^  regulations  violate  this  Congressional  desire.  Instead  of  pro- 
moting diversity,  the  end  result  of  the  regulations  proposed  would  be  to  Xoi^tor 
jnediocrity.  In  the  name  of  sexual  equality  HEW  would -iniiwse  upon  all  private  ' 
colleges  and  universities  onerous  reporting^  and  compliance  requiremenis  wliich 
will  sul>stantially  increase  the  financial  burden  these  Institutions  face  Mithont 
any  showinfi:  that  such  requirements  are  neces.sary  to  accomi)lish  the  statutory 
goal.^  of  TitielX. 

For  exami^le  §8C.35(b)  requires  a  university  to  insure  that  many  corpora- 
tions which  fecrult  on  Its  campus  do  not  discriminate  in  offering  employment 
on  tlio  hiisis  of  sex.  This  requirement  will  nel'essitate  the,  university's  liiring  of 
additional  personnel  to  perform  the  Impossible  task  of  monitoring  the  employ- 
ihont  practices  of  all  these  corporations. 

The  onerous  record  keeping  and  compliance  reports  requirements  imposed  l)y 
^  SG.Ol  \y\\\  ol>vicAisly  require  tlie  hiring  of  additional  personnel  to  perform 
the  clerical  tasks  of  collec'tlng  and  organizing  the  large  amount  of  statistical 
(lat.n  that  the  university  will  be  required  to  produce.' 

The  housing  regulations.  §$0i.;i2  and  5  S<1..'5.*1  will  require,  at  the  very  Icj.^^t, 
additional  pcr.sonnel  io  Inventory  all  available  .student  housing  and  then  insure 


« 1 18  f*onir.  Ron,  .'$0240  (liomnrk^  of  Kop.  Tirlcnlmrn,  Xnr.  4.  IftTl). 
^  ^S!ee  II.  Rop.  No.  554,  92(1  Cong.  2d  sess..  1072,  U.S.  Code,  Cong,  k  Au.  iTews  2462, 
2.'>07  (1!)T2), 

*  .Seo  comm<ints  of  Congrosswoman  Ojeen^  {njra  at  page  43, 
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that  tli«  fadHtles  proTided  one  sex  art  "comparable"  to  those  provide<l  the, 
oth«r.  If  th€y  are  not,  the  costs  renovating  or  remodeling,  existing  structures 
may  have  to  be  incurred.*  > 

t86.:n(c)  prohibits  the  university  from  i)erniitting  its  students  to  participate 
in  any  sttident-teacher  program  which  is  operated  by  a  local  school  district 
which  violates  any  of  the  proposed  regulations.  'J^ii.s  requirement  obliges  a 
university  to  monitor  the  .educational  and  personnel  iM>liciJs  of  the  local  district. 
The  additional  adnnnihtrative  and  clerical  costs  of  iierforndng  this  monitoring 
function  Avi  11  obvlQUSly  be  great.  <J  *  - 

Jn  these  and  other  ways,  proi)er  compliance  by  private  universities  and 
colleges  will  cause  precious  financial  resources  to  he  dlverteil  froi^  the  very 
educational  programs  which  the  Act  was  pfts.scd  to  assist  to  thu.sc  Udndnistratlve 
and  clercal  costs  that  the  private  imivcrsity  or  college  will  now  bear  because 
of  t&ese  regulations.  Since,  as  Congress  was  aware,  many  private  universities 
and  colleges  are  already  In  dire  Hnancial  strains,  thcisc  new  costs  will  only  make 
<t-lmd  situation-worse.—  ^  ^  -  ~  —  —  

It  is  no  answer  to  say  that  a  private  university  or  college  that  cannot  afford 
the  costs  of  compl>ing  with  tiic  regulations  can  iilways  «seek  increased  federal 
or  state  assistance.  For  by  doing  so.  the  private  college  or  university  surrenders 
an  ndditional  measure  of  its  piecious  acjidcmie  freedom  to  the  Uovernm^nt.^ 
Thus, -the  very  diversity  which  Congress  sought  to  foster  will  disappear  as 
the  private  university^  confronts  the  llobson's  choice  of  declining  all  federal 
aid  or  of  surrendering  its  freedom  ttv  the  control  of  thc^bureaucrncy. 

It  is  realistic  to  a.sstnnc  that  the  pri\^ate  university  or  college  whleh  refuses 
the  ndditional  funds  will  cither  have  to  cut  hack  some  of  its  academic  jirogranis 
or,  If  it  is  suffering  seVere  llnancial  strains,  as  may  be  the?  cat-e  with  many  of 
our  nienibers.  be  ultimately  forced  out  of  e\iistenue  altogether.  Tl»i^  consequence 
is  the  preciyo  opposite  of  the  result  intended  by  Congre.s.s,  to  foistev,  divcrijity 
by  assisting  the  private  univcrsitv. 

If  .a  jirlvatp  university  or  college  wishes  to  remain  free  from  the  iniposition 
of  tliese  burdens,  it  might  l)e  i>mugly  said  that  all  the  university  need  do  is 
refu.-^e  federal  assiistaneu.  However,  iH'cause  01  tlic  o\erly  broad  dcluiition  of 
federal  assi^itajnce  totally  iKjyoud  the  statutory  direction  of  TiUc  IX,  there 
lis  a  substantial  question  a.s  to  the  pu.ssibility  of  a  unisijrijity  uNi^sting  without 
M>nie  "federal  assistance"  being  attributed  to  it.        v  , 

Once  a  university  js  deemed  to  be  a  recipient  of  ^'federal  n««5«itni)rn-/  <t 
ever  so  small  or  insigniricaiit,  it  bt;come.>.  inextricably  ennipiied  in  tin*  IHAV 
romplianee  procedure.  Cnder  the  propo>ed  regulation.-)  theke  is  no  indication 
that  a  tiniverslt\  or  college  receiving  iiiinor  *  federal  as.>i.sUiiiev"  ti/one  i>orti'on 
of  its  program  will  ha\e  any  le^s  stniig.cnt  t.onqdianVc^iJtinirciiiuntb  to  the 
entire  insiitntion.  Than  aiiotiier  university  or  college  w iiirh^s4aay  leceive  a 
major  ixn'tiOn  ut  it.s  institutional. support  froni  federally  as.-^ii^^NIl>^ogl■^un^^. 
Therefore,  instead  of  fostering  the  dhei>ity  of  etlucafional  < >ppj>inthitl e.s s 
intended  by  Congrts.s  the  propo.sed  regidatioiis  \vill  >uriously  impair  tiic  alnhtv 
of  private  universities  or  colleges  to  ptovitle  sucj[i  diversity.  In  this  v-av  the.vV 
regulations  have  a  contiMatory  uff<'*  t.  The  university  will  either  jm\e  to  condu*!f 
us  aiiairs  aroordin.^'  to  go\erinneutal  dietiites  or  dfcline  ail  federal  aid  and 
go  out  of  busiiies>'. 

lU'cause  the  .VssocKitb>n  believes  that  these  regulations  constitute  a  nio.<t 
serious  threat  to  the  viaUility  and  freedom  of  j>ri\ate  Anieiiran  education,  it 
STTbmits  that  all  the  regulations  should  be  withdrawn  and  redrafted  as  sugijested 
henein.  }f>y  making  such  suggestions,  this  Association  should  not  be  deeme/l 
to  lK>  conceding  the  propriety  of  any  new  regulation*^.  This  A."»c.oc;ation  expresslv 
reserves  its  right  to  make  connuents  ulien  tlie  neuh  drafted  regulations  are 
promulgated  for  public  comment. 

I.  THK  RfXiCLATIOXS  ARK  IN  KXCKSf,  OF  TflK  STATtTOUV  ALf  noniTY  OUAMKI)  BY  CON- 
GRKSS  FOR  TUfcY  SEEK  TO  RKGtl.ATK  ALL  THK  I'RIVATF;  1>M\KRSITY*S  ACTIMTIKS, 
AND  PR0<1R.\MS,  IXSTKAD  OF  OXLY  TflOSB  WHICH  RtXKIVK  IT.imM.  AID 

It  Is,  of  course,  fundamental  that  regulations  promulgated  by  an  administra- 
tive agency  may  not  exceed  the  statutory  auiiiority  granted  that  agency  hv 
Congress.  These  regulations  are  not  so  related.  Instead,  tliey  enlarge  the  scope 
of  i\\Q  Act  and  thus  violate  the  Congre^,.,ional  intent  wlileh  iiioti\ated  the  Acts- 
passage.  •     -  . 
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This  vtolatloii  of  .Consre&itimtil  Intent  occurs  betiiU4><»  of  those  jjectJoiiJivOf  tli^ 
liropo;sed~re;;ulatious  which  delltK^  Htich  worch  as  ''/eilernl,tltuincial  asiiistauce'S 
uiid  ruciiiiuur  and  which  bptxlfy  the  upplluntioii  or  tovurygji  of  ttie  regulatioiis. 
For  example,  i  SO.li.prdv|.des  that: 

•  KxcepL.iis  provided  in  thi^. 'Subpart,  this  Part^C  applies  to  every  recipient  and 
to  i»uch  educaiiou  program  or  activity  opuraa'd  b^^auUi  recipient  ^\hich  rcceivei> 
or  lH?iipfits-from  Federal  iinanelal  assistance." 
§SCT2(bj  then  deiine^  "recipient*  an  foUows :  ^  '  - 

•'HeUpifht  *  means  any  State  or  political  i>ubdi\iiiion  thereof,  or  any  inbtru- 
inetitality  of  a  Mate  or  potitii^al  5u1hU\  ision  thereof »  an>  public  or  private  agency, 
iui>tituu»>n,  or  organization  or  other  entity .  or  an>  i>eraon,  to,\\hoin  Feileral  finan- 
cial .i^>idtaijce  iiy  extended  directly  or  through  another  recipient  and  which 
operates  an  education  i.rogram  or  activity  wiiieh  receive.^  ur  benclits^  fjoni  .sucii 
asaiatanoe,  indudiiig  any  bubunit,  siicce:?sor»  a3slgnt»e,  or  tran^fei*»e  thereof." 
When  tliefce  re^Julatlons  are  read  together,  it  Is  cleai'  that  the  cover{igo  of  the^e 

^  -reguliitioiis^-v^und*y^bc>ond-lh*Ase-uiiUcrJity^piOgianii>  or  acti\itie-s  w  hich  -receive. 

federal  llfiaucial  a.-s^istauee  and  puri/ort  lo  hubjeut  an  entire  edacational  institu- 
tion  to  rbe  r»-guluUons*  rcii^li'iinients  if  any  uf  its  acuUtlcs  ur  progranis  recehe 
federal. financial  assistance  or  "benefit'*  thprofrom.  * 

The  unv>afraated  extensiuu  of  the  ci>\erage  of  the  regulations.  Is  ob\lous..Al- 
tJiougli  Congresa-pri)hlblted_Bfex.ual.,(liscrimlnation^only -in  those  educ.ition  prw- 
gr.i:u.i  or  aUi\lties  which  receye  federal  finantial  absl^tance  this' regulation 
.extends  th«it*ban  to  all  of  an  educational  inbtitution's  activities  if  any  one  of  them 
r(itii(\s  fviii  iM  financial  Ui>c)ii;tance.  To  compuuud  thi^Jernil,  the  inclusion  of  the 
,woru>  of  beiit^ilts  '  In  the  definition  of  the  word  recipient"  and  in  the  descrlptii^i 
of  t)ie  c«>\eiage  of  tlic  regidations  fiirther  oxtendij  the  ^c^>l>e.  These  words, 
uhiih  are  not  t  ntained  in  the  Act,  must  ha\e  been  in.serted  to  permit  the  SeC- 
ri'tao  tu  tak(*  tht-  position  that  all  of  an  educational  Institution^  prograuis  and 
aetiatii'^  k^ieflt  from  tho  rendt-ring  of  feik'ral  financial  o.sslstance  t-j  any  one 
proKraia  or  .ijJi\it.\.  Tlm-s  b>  granunatital  sl<ight  i>f  htaul  an  Oct  of  Congress 
i.-k  fAtrfuled  t-^.  all  the  .ictiUties  of  all  edmntiuiial  instJtutioUv^  which  receive  fed- 
crai  aM,  in  dii'ect  \iolatlon  of  the  \er>  \\onls  uf  the  Act  whh  h  limit  its  scope  to 
thohe  i»i«jfcrami  or  acti\rties  wliich  actnalb  recti\e  fcdcial  fiuancial  ass!:;tance. 
Furthermore,  §  10S2  provides: 

*'Kjic1i  FcnUr*. I  department  and  agent  y  whicluis  enipowerod  to  extend  Fedqral 
financial  a.s>ist;i:ite  to  atiy  cducatwn  program  ot  m  /iti///,  b.\  waj  of  grant,  loan, 
or  contract  other  than  a  contract  of  insurance  of  guaranty,  is  uuthurized  autl 
dlP'Ctid  to  ijTc'Uimte  the  provisions  of  section  JCM  of  this  title  iKith  respect  to 
,HH(h  or  miititii  b,V-issuing  ridey,  regnlatioiKs  or  erdtr.s  of  general  ap- 

plicability wiiUii  shall  be  consistent  with  achievement  <»f  the  i^ljcctives  of  tlie 
j^taUUe  uuthiaUiiK  thf  financial  a.^slstance  in  conncHtlon  with  whlclrthc  action 

U  ralcon  "  20  U.S'.C.  §  10S2,(1S)74)  f Flmphasis  supi)lied). 

A.xthis  M'ction  maUes  clear,  the  regulations  tti  be  pnuniilgateil  nnist  be  'with 
respc-t't  fi»  the  iJrwgranitJi  activity."  The  proposed  regulauiMis  ^vhirh  are  not  so 
limitcil  are  .icc^  ulingly  in  excess  of  the  fJtatutory  authurlt^'  granteil  by  Congress. 

Fhial!\.  lUv  dUtI.»i.tlon  drawn  by  Title  IX  l-etween  *a«iniinlstratively  separate 
units**,  20  r.S.C.  §  1681(c)  further  evidences  a  congressional  intent  to  limit  the 
,  ai*pncatiou      Title  IX  «>nl>  to  tlm.se  program*;  and  acti\itK*s  .which  receive 
IVdiial  fuiidlhg,  not  to  an.\  firo^jram  or  aetr\it.\  whl(.h  ma>  Siunchow  remotely 
lieiiefit  b.v  association  with  a  pro^iram  or  activltji  whjch  is  federally  fuiuled. 

To  t  xpi">^  tlic  cleai;  (\mgrc-svional  intent  that  Title  IX  .s  prohibition  on  sexual 
discriuAliiation  should  ajipl.x  onl.\  to  those  educational  projjrams  or  activities 
which  actually  receive  federal-financial  assistance  §  bO.ll  of  the  proposed  regula- 
Worn  should  be  redrafted  to  r6ad  :  \ 

*  Except  as  pri>vldcd  In  tliis  subpart,  this  part  SO  applies  to  each  education 
program  or  activity  which  receives  Federal  financial  assistance/' 

J  80.2(b),  which  defines  ''recipient"  impermissibly  extends  the  scope  of  the 
Act  by  subjecting  all  a  private  university  or  college's  educational  programs  or 
activities  to  the  regulations  If  any  of  them  receives  "or  benefits'*  from  federal 
financial  assistance.  To  guard  against  this  clear  violation  c(f  Congress*  Intent 
that  Title  IX's  prohibition  on  sexnal  discrimination  extend  ohly  to  those  educa- 
tional programs  or  acttrltles  which  actually  receive  federal  aid.  §S0.2(h) 
should  be  amended  •by  dcletinjf  the  phrases  ''directly  or  throucrh  another  re- 
cipient''', "or  benefits"  and  'Including  any  subunlt,  succpssor,  Assignee,  or, trans- 
ferree  thereof,".  The  hew  regulation  would  then  read : 

''Recipient  means  any  State  or  political  subdivision  thereof,  or  any  instrii- 
-r«ontality  of  a  State  or  political  subdivision  thereof,  any  public  or  prhate 
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"^mu^ncv  Instltnflon  or  orftniMtlon,  or  other  entity,  or  any  person,  to  whom  . 
.  •   Sal  flnaS  issLun'ce  Is  extended  and  which  operates  a  educationtal] 

"•'T^'M^Hm'  dSn'^  f^^^^  to  include  those  scholarships. 

loilnflM  ian^lSid  ^  the  directly  to  students  for  Payu'ent  to 

I^^I  'iI^Xh^^  Sl^  federilfl  assUUnce  Is  so  defined,  then  such  .assist. 

•  ^fce^,«  ?  4  ter^SIt  "!f  the  university  or  college  which  those  stude..ts  attend 

•  falls  to  comply  with  these  regulations.  Such  a  termination  would  v'"!'''*  » 
rS  hoK  df^oor*  ^J'.ftMo  ImtnictUm  of  Tavlor  County  v.  ^mch,  4H  i  .2d 

th?t^a;^?HW  hearing  examiner  found  that  a  particular  school  district 
h,'d°m«dtSiSSfe^tow 

n  vinlntiVm  of  'i'ltle  VI  o£  the  C  vil  Uiglits  Act  ot  VM,  -U-  ifwwi  '^f^"^'"' 

HrSore-enteUU  order  termlnllting  "any  classes  o  F«to.l  flnanc.al  as- 
flltaSce  arisliit.nnder  any  Act  of  Oongresa"  to  the  school  district. 
O^ap^arSrschool  district  argued  that  tWs, blanket  termmaUon  of  all- 

'^.?^?rat^^''^f  r'^ef'us'al^^^^  ^or  nonoomplia..^ 

-ifh  T?tip  Vn8Sill  be  limited  to  the  particular  poUtical  entity,  or  part  tliereof, 
'  iLOih^edpUt  M  To  whom  such  a  finding  has  beeii  made  and,  ,hall  be  limitei 
'     ^^^^^emoth^P^Ucum  pfbgrarn,  W  part  thereof,  in  which  sue  i- noncom- 
rfi«nP»  hQk  been  80  f oun^^   . ."  «  tLS.O.  f^OOOd-l  (1909)  (Kmphasis  added). 
'  •    '^^C  ilfth  cfrc^t  cTrt  of  ApJealS  agreJdTtodiiig  that  the  HEW  order  was 
illPiTal  Bjf  cutting  off  oil  federi^^      Ifl  oH  of  the  school  district  programs  winch 
roPGlv'^d  idei-"l  aid  It  l^^^^  innocent  beneficiaries  of  those  progi-m  is 

Lwph  recS  f^eral  asSstance  and  were  not  Deing  administered  in  a  dis- 
■   rriminato^  mainSrOliir^     Tlolated  the  Congres.^ional  requirfe.nent.  es- 
Dre"seff42      0  1 200^     that  ILe  termination  of  federal  funds  be  apixl.ed 
fhSuUca^ly  and'n^nltlTely  by  being  limited  to  those  progi'ams  fro. 
'  wSSltms  h?d  been  Illegally  excluded  because  ot  race,  color  or  n,il.on..l 

°'''-&Sss°^S  no"'fn^^^^  that-such^  program  sufTOr  _for  the  sias  of  otliers. 
TiEW  wS  den  ed  the  right  to  ccr.dcmTi  programs  by  assoeiatio...  The  statut(>  pr^- 
Ss  r  poS  of  dS«^^  ot  programs  in  the  fact  n..dl..g  process.  EacU- 
'  must  be  iMsidered  oTltB  own  merits  to  determine  irhether  or  not  it  Js  .n  emu- 
lllmL^WithThe  Ac^  In^^  way  the  Act  Is  shielded  from  a  vi..dic-lhe  a,,pl.ea- 

'    "  Co.'.J«fs  mnifested      identical  Intent  to  restrict  ter">ln?tion  to  M^Mual 
prog«ims,  by  mcorporayng  f2000d-l's  language  Into  that  ot  §1082  (^0  U.b.C. 

*'?^!mffie''wUh\Vy"r%Si^ment  adopted  pursuant  to  this  secHo..  ...ay  be 
«  ht^hp  fomination      or  refusal  to  grant  or  to  conti..ue  as.sista.K  e 

•     "S%S^X^r^^^^'^°iy     anySient'as  to  whom  there  has  bee.,  an 
'*  ™sffiing  0        record,  after  opportunity  for  hearing  gr  a  failure  to  co. . - 
n^v  with  such  rednlrement.  iut  such-termination'or  refusal  shall  be  lin..ted  to 
ply  with  sucn  ^JV,"- ,  "-"^if^J"  „-^«rt  thereof  or  other  reclp  entr  as  to  who... 

p^Sr^rorW  tfc*^A  I'cft  fmcomplianco  has  been  to  found.  .  .  . 

■  ■  'TtCefofe^s  f  8«.2(g)  (!)'(»)  and  1 86.63(c)  require  .loncompliahce  with 
TIM.  IV  rtsijlts  in  termination  of  veterans"  benefits  and  federal  stndent  loa.is 
S  stiident^ttis  tem,"^^^^^^^^  violate  the  policy  of  "protection  of  i.mocent 
»*nendarles  of  P  «o«,tal.ited  by  <liscri.ni.iatory  practices."  414  F.2d  at 

S  See  al"o  Gflrrf«cr  i;.  State  of  Ala^dma.M.  of  FoM  A  Secuniv,  3S5 
iM'^ffSth  ar.  imreert.  dented,  380  U.S.  1046  (1008).  Because  Title  IX 
^■not^.n^  at  students,  but  rather  is  directed  at-the  institution,  S  SG.2(g)  1) 
Al)  must  ^  deleted  in  U  entirety  lest  the  students  be  den  ed  their  education 
b«;au^^  of  tte  a  uSed.failure8  of  the  colleges  or  unirersities  they  attend. 

I  «f2«r)  (2)  shonltr  then  be  an.ende<l  by  striking  out  everything  after  the 
worrt  "thereTs-'  ln  the  second  sentence.  It  is  customary  that,  although  the 
MWnal  co-ft  of'f^^^^^  property  may  have  been  high,  l.t  Is  usually 

nSsed  by  a  nnS  V  or  college  at  fair  .narket  value.  The  suggested  deletion 
would  InCVUmt  s,"h'a  purchase  by  a  nniveieity  or  college  at  fair  marjcet 
'  S  S%St  convert  this  bargain  and  sale  into  the  providing  of  federal 

*"»  S^^OCe)  (3)  should  reflect  that,  most  often,  federal  personnel  tlo  not  enter 
nix)n"a  prirate  university  or  college  campus  by  invitation  but  befau«s  ihelr 
54-977—75  17 
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pr<?seiice  Is  required  by  some  federal  law.  Unle5sii  tliey  are  perfurming  some 
function  for  tliu  students  VkhWh  the  cullege  or  uinveri>ity  wuuld  otherwise  liave 
to  pro\ide,  their  aeti\ities  shpuld certainly  nutl)u  deemed  tlie  providih^r  uf. federal 
a>sistanee  to  tlie  private  univeri?ity  ur  cullege.  §S*J.0(g)(3)  should  therefore  be 
amended  to  read  '  Provision  of  tiie  services  of  Federal  personnel. wlio  provide 
services  that  otherwise  would  have  to  be  performed  by  employees  of  tlie  educa- 
tional institution  and  whose  services  are  not  required  by  Federal  law*'.  Such  an 
.linendment  would  ensure  that  services  provided  by  Federal  iKMsnnnel  which 
are  required  by  law,  and  thus  not  within  the  discretion  of  the  university  tu 
accept  or  reject,  do  nut  at  theln^el\e^  briug  the  inbtiti:J:on  withia  the  ambit  of 
ihe  rejruia lions.  It  would  aUo  guarantee  that  the  pre.<^Mice  of  the  KOXC  on  the 
imiversity  campuses  would  not  bring  the  university  Vithin  the  coverage  of  tiio 
n^^julntions.  i^nally,  the  i-egulatiou  should  be  amended  to  pro\ide  that  occasional 
visits  by  persons  employed  by  the  federal  gtivernnient  Will  nut  be" deemed  the 
providing  of  federal  assistance  to  the  university. 

i  S-MUj?)(U  should  be  clarified  to  reflect  the  exprej^s  Ptatutoiv  requirement 
that  the  arrangement  be  for  "Federal  financial  rissLstance*'.  20  U.S. Q  §10^^ 
f^ucli  chlrification  could  be  accomplished  by  deleting  the  phrase  *'or  at  con- 
sideration re(iuced  for  the  purpo^e  of  asi>isting  the  recipient  or  in  recognition 
PVP"!>1»A  iiltoest  to  be.  .served  tUeiLby.'!  J:his  wnuid  eiiuiiimte  the  confusion 
wlueh  w-ouUl  surround  attenipt^^u  ascertain  the  intent  heliind*^ii  agreeinent^^ 
upon  otherwise  adequate  consideration  in  a  sale  or  lease  of  Fe(ieral  proportv 
Iho  fcguhitioii  should  then  be  auiemkd  by  tn:^ertlng  the  words  **bv  thi^  Depart- 
ment after  the  woi-d  "lease"  to  ensure  that  the  regulations  do  not  exceed  the 
jurisdiction  of  HEW. 

5  SC.2(i>')  should  be  amended  by  inserting  the  words  ^'administered  by  the 
Deparjuiont  after  the  word  "arrangement*.  This  too  would  insure  that  cover- 


age of  the  rogula Hons  would  apply  uiily  to  thoj?=e  prognlms  over  wlileli  this 
lUM);irtmeiit  has  jurisdiction.  Furthur,  tiiere  should  be  a  cleaver  identification 
of  those    'contracts,  agreements  or  arrangements'  wiiicn  nave  as  one  of 


n.  THE  REGULATIONS  VIOLATE  THE  ACADEAflC  FREKDOM  OF  THE  PKIVATB  U.XlVERSITr 

\«Th^Fr^^^'HV^"  Of  the  freedom  of  the  colleges  and  universities  i/ essential 
'^J  X^^^^^^^  tlie  countiy.  As  the  Supreme  cSurt  has  statLl 

iuJ?l  Piotec(ioii  of  constitutional  freedoms  Is  nVhere  more  vital 

hai  in  he  community  of  American  schools.  By  limiting  the  power  of  the  States 
liV  ir  freedoni  of  association,  the.  Fourteenth  A^ndnlt  protm^^ 

.^H  persons,  no  matter  what  their  calhiig.  But.  in  view  of  the  natiire  of  H  e 
facias  relation  to  the  effective  exercise  of  the  rights  which  Lr^af^cimrdoH 
hy  the  Jill  of  iliglits  and  by  the  Fourteenth  AnieuSit?^  h^^^^^ 
Of  thoujrhr  and  of  action  upon  thought,  in  the  base  6f  tcacliSrTn^ 
ui  oiuVe^r^^^^^^^^^  Such  m™^^ 

frno\;  n/^^^^^  '  "  ^'^^  «"  """dstakable  toiideiicy  to  chill  that 

(19C0).   *"   a  KCAcr,  3fri  U.S.  470, 

ftn"iX,*i«  '1  ■'=°  essential,  the  State  Is  disabled  from  comDelllnir 

nn,i  ,  n  r^i-         "'^  I>'-olilbiti.i.g  or  suppresslne  private 

W.J     ^'""'""'O'f''  t'H'oiT  of  lihert.v  upon  wlijch  nll  sovprunients'in  tho  Tlninn 
n-iiosf.  ^xolndes  aiir  cciioral  power  of  li.e  State  to  standar  iT/e  it^  "l  ifdre^^ 
f'-rrins  tliem  to  aopppt  institution  from  public  tcaclier^  c    •  Tte  o  fnri  V«  «^  f  » 
more  erearur,.  of  ti.e  State;  they  wl.o  /.u.ture  Id'n  amrdirect  bis  deain^lmve 
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the  right,  coiipU-il  v\itli  the  lii^ih  <lui\.  to  n  coEjnizu  ami  inM>are  him  fyr  addUloual 
obligation.^."  Id  at  iM.  Cf.  WUcom^hi  v.  Yodcr,  400  U.S.  205  (1072) . 

Siiiee  the  .'jtate  is>  ."-o  (lis?abit'il.  it  may , not  impoJie  cunicula  ui»un  the  pri^ato 
school  bj,  for  uxaiiiphi,  prohibiting  the  teaching  of  a  particular  subject.  J/t^cr 

The  right  of  tho  pri\ate  ui.ivei>ity  to  surt  ive  and  manage  its  affairs  is,  there- 
fuif,  a.  part  of  tite  liberty  protei^tcd  from  govermmmal  iin.i.sion  by  the  dne 
proeess  olaube  of  the  Fifth  Anu'ndment.  Jb'nrXhuruiOre,  .is  explained  aboye,  this 
academic  freeduiju  i."^  al.M>  protected  from  govennnenial  Snfringe:iient  becaiKSO 
♦it  the  fonndation  of  Fir.^t  Aniendnient  rights.  Therefore,  any  gdvernniOiiuii 
regnlation  whiOi  infrmgei)  tiit^t  freedom  ib  iii\hlnl  unle^.^  it  meets  certain  string- 
ent'eriteria.  '  * 

First,  the  govemnivntal  action  must  bear  a  rea.^onable  relation.^hip  to.  the  ef- 
feetuation  oCijOnje  legitimate  and  sulistantial  govenm.ental  interest. 

Second,  althougii  tne  governmental -interest  iij  legitimate,  there  must  be  an 
intimate  and  ol»^iou^»  relati»*n  between  that  intere.^jt  and  the  conduct  required  by 
the  government  action.  .  *  , 

Finally,  the  govt-rnment  must  e^tah^^!h  Umt  the  regulation,  which  infrin^ro.'^ 
upon  protected  freeilomj,.  is  not  overly  broad  but  is  the  least  restrittive  nieaujj 
available  to  accomplish  the  governmental  purpose. 

Xee  Kuspcr  v.  414  U.S.  51.  /5ij-oO  (1973)  ;  Gibson  r.  Florida  LegisUt- 

ti(jn  f»ivv^^tif;aiiun  Conwiission,  372  U.S.  539.  540  (1063)  ;  Shclton  r.  T.nckcr,  3(5-1 
U.S.  470,  488  (IJKX)) ;  LcxcU  v.-Biuley.  30S  F.  Supp.  76S  IV.  Ala.  1973). 

These  regulations  have  heeU  drafted  without. any  consideration  \\hatsoever  of 
tlifse  constitutional  principh;s  or  of  the  deep  philosophical  (lifference»coucei'ning 
the  education  of  the  young  that  have  alway.*^  exi.'jted  in  all  civilizations.  A  deter- 
inimition  by  a  university  coneeniing  curricula,  prograriis  or  student  activities  is 
hilt  the  e.xpressivn  of  that  university's  educational  philosophy.  Siiicf  the  federal 
goxei^imeiit  is  not  tiie  repository  of  all  truth,  It  cannot  .substitute  its  judgment 
for  that  of  the  university.  If  it  can,  then  the  guarantee  of  academic  freedom  is 
hollow,  indeed.    "  ♦  « 

The  neressnry  couHMjuence  of  these  regulations  is  obvious.  University  admin- 
istratoi-iv  will  be  i-ompelled  to  surrender  their  educlitional  phil(»Miph\  and  thVir 
control  of  its  impliciitions  to  the  federal  government,  wliicii  will  impose  it.s  owu 
nhihisoiihy  on  all  American. university  life.  This  is  iii  direct  violation  of  the  basle 
America ii'euucauonal  principle  that  students  are  not  the  creatures  of  the  state. 

Furthermore.  Congress  has  exjiressly  rejected  the  imposition  of  federal  direc- 
tion, supervi.siou  or  control  o\(t  the  curriculum,  program  of  instructiim.  adniiuix- 
tratioii,  or  personnel  of  any  educational  institution.  20  U.S.C.  §li!32(a)  (107j> 
provides:  .  '  • 

••Prohibition  acainst  Federal  contnd  of  education.  Xo  jnovision  of  the  \ct  of 
September  ;i<J.Ji95<'.  Public  Law  674.  Eighty-firs^t  Congress;  the  National  Defense 
Education  Act  of  19r,S:  the  Act  of  September  2^^,  1950,  Public  Law  SI.",  Eighty- 
first  CHnigress.  the  Higher  Education  Facilities  Act  of  19C3;  the  Elementary 
.  and  Secondary  Edueatitni  Act  of  10(;5;  the  TTiglicr  Education. Act  of  19C5;  the 
International  Education  Ait  of  UKH):  the  EmerJ^enoy  School  Aid  Act;  or  th(* 
Vocaii<in:il  Kducation  Act  of  19G3  >hall  be  construed  to  authorize  any  depart- 
ment, ^igency,  othvui,  or  enipii^ee  of  tne  LnitcMl  States  to  e.xercise  an,\  direction^ 
MriiMr\i.'sion/or  comrnl  i»vei  the  enrWtnlum.  program  of  in-^trnttiou.  administra- 
tion or  liersoiinel  of  any  educati'>nal  insHtiition,  school,  or  .school  system,  qu- 
aver the  .>eh-<:tiou  of  libr.ir>  re.'-ources.  t(?xtbooks,  or  other  printcnl  or  piiblislieil 
In'^tructional  n»aten:ils^  by  any  eduvatioiial  iii>iitution  or  school  s>stein,  or  to  , 
n*quire  the  assign ni«nt  or  tri^nsportatlon  of  students  or  teachers  in  o^rder  to 
overcome  raciaPiinlenhince/* 

.Siine  Title  JX  amend?*d  the'HIgJier  Education  Act  of  JOCm,  the  regulation:** 
prom »dg.i ted  pursuant  to  Title  IX  are  in\alld  whenever  they  purpi»rt  to  imjiose 
the  dirt'Ction.  control  or  sui*ervlslOn  of  the  federal  go\ eminent  uixm  the  curric- 
ulum, or  a dn.inis't ration  of  any  educational  jnstitiitlon.  As  will  be  ilemonst rated 
Iteritn,  the  present  regulaiioAis  obviously  \iolate  this  section  becau.se  they  m.'in- 
dale  the  tian>fer  of  the  nianageinent  of  the  private  university  from  the  Jiandss 
of  Its  administrators  to  the  bands  of  the  bureaucrats.  For  this  reason  alone 
the  present  regulations  Uiust  be  TvUhdrawn.  Each  of  them  should,  then  be  re- 
drafted io  accordance  with  the  constitutional  jn-lnciple.**  explained  above  and 
in  accordance  ^%ith  the  ( onstitutlonal  jinnciples  explained  above  and  In  accord- 
nm.f.  ixitU  the  Congressional  directive  of  20  U.S^C.  §  1232(a).  Specitically, 
e.ich  regulati<»n  naist  he  re<l rafted  to  insure,  first,  that  Its  requirements  are 
iniimately  and  reasonably  related  to  the  st^\tute*s  puri*oses  and  constitute  tile 
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JiM^t  ri'strlcthu  muaii**  n\ailal>lu  of  nceumpU.>liing  tho.se  purpohcs.  In  this 
nUnfUiii;  i#ruce^>,  ihuro  iuu>t  he  cunrttaut  itti^^iiitiou  of  the  conmiamls  of 
H-l-M^ui/  &o  that  aiij  attemi^  to  fol&t  fi'dtral  cvntrul  uinm' a  eyllege  or  uni- 
lis  i»uiumdrilj  aiul  Luuii)lLtj*ly  rujecteJ.  Finally,  in  onler  tu  i»nlsen*e 
acailtUiic  ,l"ri?eduin  It  ijhuulU  he  presnineil  tliat  the  guoil  faith  jialgment  of 
auidiiaic  aduiiiii:>tralorb  it>  entlUuil  tu  lUe  ^re<Uebt  weight,  ^'hi.s  pre^-uiuptiou 
UuiUil  tlieu  i>i>er<ite  to  require  a  llialiug  tliat  a  vMiaulaiaaut  li.ib  been  beieeti\el.v 
ami  arbitrarily  lUhieil  the  beiieiits  of  aa  etlueatioaal  iaograai  or  adivlty  reLei** 
lag  federal  ahiMataucu  bokly  l^ecauae  of  btx.  riiiall.\,  the  eoia|>laiut  of  ili«Lriiiiiiu- 
tUai  s^LonUl  bu  Ji.>iAiio.'>uil  if  it  I&  i'jrejkated  on  a  pr*icta.e  or  iM>hey  uhicli  the 
unnuMty*  aJmini&tratur  haU  adopted  purbuuiit  lu  Xu^  ih^titution'^  eauLutional 
orreliirioiiv  phllua'uphy.  ; 

Duie  thib  preauiui^tiun  U  rueugiiiztd  and  the  rugulauviK'>  aie  redrafted  accord- 
ing tu  the  Cunbtitational.i>rineiideb  e.\plaincd.aho\ c,  thu.^eonlliLt  betueen  tlieui 
ai»d  at^adeniic  freedom,  aibtit  not  elinunatLd,         at  least  be  le^^ened. 

Ii*.  t!ie  buceeeiliiig  >L\tiuu>.  tlils  A^aonatiou  will  iinUcate  how  the^y  regula- 
tion^ tian^ple  on  tiii^  acadiaiie  frL-edom  aiai  iiiii>uae  ruiiuiruuieiitis  ^o  onerous 
that  cujui>lia»ee  with  them  ia  iuipobaible,*  It  wiii  <iLso  biiO\>  tXmt  in  many  caises 
tin  miuiremtutd  iiapoaed  ar^  unjuatifleJ  bj  the  btatute':j  languages  itb  leglb- 
Jathc  libtory  and  ita  purpo^c.^.  Inileed  as  will  bi»  indiLatud,  lhc\se  reguhitiona 
Xul-.  upon  private  uni\ eiaitius  ruipiiieinunt^  of  ^L*.\ual  eiiiwlity  wlngii  are  not 
eun  inii/u^ed  on  proiit  naikiag  eoiapanie.s  or  gu\urnau*nial  e;ititie:<.  In  fuLt, 
hiM.\  nf  IheUi  M-eni  to  havu  been  drafted  to  ui,e  the  private  uni\eri>ity  aa  a  tcbting 
;;rui.Aid  f<»r  ni  w  coiit,upt>  of  i^LXual  e<iuaUty  which  have  nc\er  reeei\ud  jtidicial 
or  legislative" recognition. 

It  po.*>.hle,  the  Afaboelutiou  will  feugge>t  nifnhat»uions  '.\hich,  a»  explained 
a!'u\t\  >^huard  ni>t  he  con&ti ucd  a.**  appiv\al  of  aii*  m^w  reguhitionjj  ^ince  tiiiiJ 
A>M'uatlun  ie.ser\ert  iti>  right  to  ebuimeiit  on  anj  mch  new  rui,uIations.  . 

iSLiuif  doing  >o  thi»  A^&oCiati»>n  hs  compellcHl  to  poinl  oiu  tliat  §  ^U.12  ^cojisti- 
tau  s  an  ontiageoub  and  na^^iant  \iolaliou  of  aLadenue  and  ieliglou.s  freeUoai. 

Xni.^  regulation  i^eruiitA  tlie  DircLtor  tu  aiu^gaiu  in  himbtlf  the  right  to  deter- 
Uiine  whttlier  the  ruligioUb  ttnets  of  au  educatuaial  inMiiuliun  ju.'siiiy  an  exempt 
tiun.  Such  arrogation  permit.-  a  .^ei^ular  oflkial  lo  fAaluaU  liio  bona  fidt^  of  a. 
ri;ligiuuj>  philosophy  and  Its  educational  ramifieatlons  and  to  bcize  Xrom  lullgh^uij 
oflkiah^  tlieii  &atrud  obngaiH>n  to  bpeeif.\  the  Liai^^t'^uenLtt)  oL  thuir  faith  in  their 
u*a\n'Mt,\\s  life.  A  more  outrageous  \ioIation  of  acaileuiic  and  leligioua  ircedoin 
uciuhl  scarcely  he  imagined. 

Since  an>  attemiit  to  regulate  this  areaJs  so  fraught  with  con>titutional  diffl- 
i  uUiv>.  tlii;^  A.*»«ociation  isUgge.^ity,  indued  di>nMnd.^  tl^at  the  rtgulaUou  he  with- 
drawn and  that  no  new  regulation  in  this  area  bu  attempted.  Xhis  Deiwirtnieut 
must  recognize  that  in  the  sacred  area  of  nli^nnib  freedom  it  ii>,  k\  \irtue  uf  the 
I'ifist  Amenduient,  without  jAri^diction  for  the  cxercifco  of  itb  reguhUorj  iiower, 

+  * 

III.  THE  REOVUmoNS  IMl>OSEL  IM1»0SSIBI.K  Bt  KDK.N.S  U*N  THE  PiiUATE  t;M\EUi>lTY 
MlllCH  \10LATE  ITS  ACADEMIC  FREEDOM  A>'D  WilltU  AUE  L*NJL.snHLD  lil  fJiE 
StATUTB,  ITS  HISTORY  A>-D  rUHPOSES 

(o)  Remedial  and  Afflnnative  Action  (§ 

J  re<iulres  either  remedial  or  aflirinatl\e  action  a.-^  iy  '  neeessavi'*  to  o\er- 
conte  the  oflfects  of  previous  discrimination. 

yi"sr.  the  feeoi»e  of  the  won^s  "remedhir  and  * lacesNii.v "  i^  leftMindefined  so 
that  the  director  can,  in  his  sole  discretion,  detuimiue  wliat  a  unnersity  must  do 

lAtreome  the  effects  of  past  discrimiiaition  and  wlien  Mich  eomluct  is  required. 
Xhis  umletlned  ^'atonement  for  past  MUa"  leave.s  inn\-erMt.\  adndni&irat^irs  in  the 
Iiai>«>^*»hle  .situation  of  never  really  knowing  when  tiiei  must  and  how^  tliey 
must  eoniply  with  the  new  law.  It  leaves  the  uni\er,Nlt>  subject  to  the  whim's 
ami  prejudices  of  a  governmelital  administrator  operating  without  valid  and 
definitely  .*jtatod  standards. 

Furthermore,  the  legislative  history  is  barren  of  any  indication  that  Congress 
intended  any  retroactive  application  of  tlie  law.  Oa  the  contrary,  by  providing 
for  transition  In  formerly  single  sox  >chuols  over  an  exteudnl  period.  Congress 
Impliedly  recognized  that  the  Implementation  of  this  iiew  law  would  take  time. 
Instead  of  allowing  for  a  transitional  period,  these  regulations  require  iiimiediate 
cmnpliance^'and  mandate  "remediar'  action  for  conduct  which  uni\erslty  admln- 

renuIrinfT  the  Unlrersltj  to  desl^mAte  an  employee  to  coordinate  compltftnce 
with  the  Director  Is  ft  tAclt  recoi^ltlon  of  Just  How  arduous  thut  compllAnce  will  be. 
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Istraturs  took  iu  good  faith  wlncu  the  law  Iiad  then  exempted  educational  Institu- 
tions from  the  ban  on  sscxiial  dlscrlmiutition.  This  regulation  shonid  therefore 
h\*  «ilhninated.  % 

ib)  DisHemination  of  Policy  (86.9)  ?  .  i  -  *i 

requires  that  the  literature  disseminated  by  the  university  contain  noti- 
fications which  the  Director  deems  necus-sary  to  adTifie  applicants  of  the  law. 
This  requirement  imposes  upon  overburdened  university  or  college  budgets  the 
uniiwes^ary  costs  of  stating  the, obvious.  To  pretend.  Jn  this  age  of  mass  mea  a, 
that  Intelligent  voung  men  and  swrnaw  need  isueh  notlUcatloa  to  he  aware  of  the 
laws  provi.slons  is,  with  all  due  re^IKJot,  ludicrous.  This  provlslo^i  too  should  1)0 
eliuunated  since  it  imposes  an  absolutely  unwarranted  financial  burden  upon 
the  university.  ?  ^ 

(e)  Ulm'mion^  and  Recruitment  Policies  HSG.U  through  J  8(?.23) 

!>e(isions  as  to  the  makeup  of  the  student  body  are  an  esi^entiai  part  of  an 
institution's  pollcv  maliing  function.  Some  colleges  and  universities  may  have 
heoii  on^^^  the  intent,  to  serve  the  local  coiuuiuulty  so  tliat  their  adiuis- 

"ioiis  iH^Iiey  bv  design,  prefers  local  students.  Other  iiiilversities  or  colleges 
iiiAv  want  the  most  diverse  student  body  imsible  and  searcli  out  students  from 
t?it  enUil^nation^^^  foreign  countries.  Because  of  5^21,  8(i.22  und 
tlie  making  of  these  policies  will  be  transferred  to  the  federal  government 
l>oc:iuse  tlio  regulations  deny  any  such  selectivity  If,  by  unintended  consequence, 
Itims  thoeffeetof  discrlniluatingon  the  Imsisof  Aex,  *  .  ^  , 

Tim  iniiKissiblllty  of  complying  with  these  regulations  and^heir  interference 
with  the  miiverslty's  academic  freedom  are  obvious.  ^ 

V  partieulur  univer.'^itv  zuav  determine  that  It  will  admit,  a  certain  number 
of*studout.s  to  its  graduate  program  from  M  university  In  a  foreign  country, 
whore  l)ecaii.<e  of  that  country's  culture,  many  more  men  are  educ^tira  tliau 
woMion  vo  thnfall  the  ijotf-ntinl  appilca^nts  are  men.  If  the  university  were  to 
acr'ept  these  students  wO»)Id  he  violated,  altliongh  the  iinlvereity  adnUn- 

Istrator  rightly,  conclndwl  that  the  presence  of  these  studentf? would  be  beneficial 
to  tiie  entire  university.      '  t«  "        *  . 

Siinlllarly  -a  university  admin!strat(^r  may  have  learned  that  students  front 
a  particular  undergraduate  college  have  brought  part  cular  credit  to  liib- 
university  s  graduate  program  in  some  siwciall/cd  held.  Under  ISG.22  ti  e 
university  adminls-trntor  must  somehow  ascertain  wlicther  that  iindtjrgraduate; 
college  has  admitted  students  "l>redoiuinateIy"  of  one  sex,  although  this  wiH 
burden  him  with  determining  whetlier  another  ;:;i5versify  lias  practiced  sexual 
dtsoruniiiatiun.  If  he  eaii  so  dcterhdne  and  concludes  tliat  the  uudorgraduate 
college  has  discriuiinuted.  he  imist  reject  Its  appllcaatij  to  the  graduate  ^^clionr 
Tlie  brutal  unfairness  of  rejecting  those  most  quallfled  is  the  precise  oppoMte  of 
falrne>^  for  it  punlshe.^  t-tudent^  because  of  their  attendlug.a  particular  under- 
graduate school.  Indeed,  tlie^e  regulations  obviously  comiX!l  either  the  imposition 
of  '^benign  quotas"  or  the  complete  exclusion  of  certain  qualified  students. , 

Fiiiallv.  Uie  resuiathms  make  the  udmlftistrators  task  even  more  arduous  by 
outlawlilg,  in  §  «G.21  any  test  whieh  adversely  affects  any  ikjisou  on  the  basis 
of  >ex  uiui'.^s  the  test  is  shmva  to  predict  Mtccc^sful  coinpletion  of  a  pai^ticular 
program  t^i-  activity.  Aitltough  iUn  te.sting  of  intelligence  and  the  pndlaing  of 
aeademle  .success  U  hardiy  anfe,\act  science,  these  regulations  assume  that  a 
nomhserimlnatory  test  i^^aii  l^e  qnlcUIy  xalidated.*  Ilovf  is  u  university  or  college 
administrator  to  comply  with  this  pro\isjou?  How  is  he  to  validate  a  test, 
usittg  the  te.suurce.s  a\adable  to  Idni?  May  ho  accept  the  assertion  of  the  entity 
.supphing  the  test  that  it  doe^  nut  di»uriniitiate  or  luui't  lie  nrnkje  independent 
Inquiry?  llus  regulation  gi\eis  hini  aljMilutely  no  guidance  and  thereby  compels 
eaeii  eolh-g<»  ami  uni\ri>ity  to  attempt  to  set  a  uniform  admiftsious  policy  in 
complete  uncertainly  as  to  its  legidlty. 

Til*'  regulatiiuis  eonceriiing  adniis.>ions  should  therefore  be  completely,  revised. 
The  new  regulations  «huuhl  outlaw  i»nlj  preference  on  the  basis  of  sex  uv  limit- 
ing i|ttuta>.  Tn  this  manner,  ciiuality  of  aceess  nlll  he  presen-ed  witliont  the 
transfer  of  adinls«i»m  iH»Ut^-iiiaivUig  to 'the  federal  governmout  wltli  the  con.^equeut 
surrender  of  academic  freedom. 

«  Sine*  tlia  rcfiulatlons  tvIII  probabl.v  po  Into  effect  dnrlnp  the  spring  semester,  they  ylli 
require  the  rwirlntlns  of  all  those  materials  alrpa<lv  printed  for  th<»  fouowlnfr  semester. 

•5Sn.42  and  |SC.2U2i  which  prohibit  a  coiloce  or  university  from  usinsr  any  ten  for 
tho  purposes  of  employment  unless  It  Is  sho4\n  to  predict  auccessfni  performance  In  an 
cropioymeat  position,  are  equally  Impoislble  to  obey. 
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(d)  Housing  and  Dreu  R&ks  (5|  SG.SISO^SB)  f 

86.31  and  J86.32  Imimse  uiwn  university  student  life*  equally  false  uotlons 
-of  "etiuality"  between  men  and  women  by  (>onying  unive^isUy  adminUlmtois  the 
right  to  impose  different  rules  and  regulations  for  women  students' wlio,  r^ralde 
in  domltorlejj  and  off  campus  housing.  When  this  regulation  is  tested  according  to 
Its  relation  to  the  statute's  purposes,  it  is  obvious  that  it  is  invalid.  It  is  illogical 
to  say  that  a  woman  student  who  must  return  to  the  d&rnritory  at  a  specfflc  thne 
and  who  is  otherwise  sharing.in  the  fullness  of  university  life  is  somehow  beinf 
excluded,  because  of  her  sex,  from  some  activity  which  is  receiving  or  benefitting 
from  federal  aid.  Furthermore,  the  qomposition  of  different  rules  for  women  U 
but  the  recoicnition  that  the  college  or  uuiversity  often  finds  itself  in  loco  parentis, 
Tosi>onsible  for  the  health  and  safety  of  its  students.  On  air  too  many  university 
campuses,  crimes,  and  sometimes  violent  ones,  have  occurred.  Since  one  cannot 
as.sunie  that  whenever  women  ^tndents  leave  their  rooms  they  will  he  in  the 
company  of  men.  requiring  women  to  rbturn  at  an  earlier  houE*  and  thereafter 
U)cking  the  dormitory  doors  are  most  reasonable  precautions  fur  their  safety. 
Since  the  fe<leral  government  ca»not  and  will  jiot  become  the  guarantor  of  the 
i^tudents'  saf«t:^.  the.universitjr  administrator*  must  not  bd  denied  his  right  to 
take  reasonable  precautions  to  avert  tragedy. 

The  same  considerations  may  necessitate  that,  if  bj^ly  a  limited  amount  of  .off 
campus  housing.lLs  available,  it  be  aU^mted  to  male  stu^tonts.  Such  a  policv.  a!- 
tiiough  i)ermitto<l  by  |  S6.32(b)  (1)  arguably  would  yiohite  the  ot^ier  sections  of 
tills  regulation  because,  for  example,  it  is  hop.cr>r^Piinible  i\i  "quality". 

Indeeil  insofar  a^  these  legulations  apply  to  ott  campu.s  housing,  they  are 
impoR,s^ble.to  comply  with  slnCe  the  university  is  Jiardly  in  a  position,  to  dictate 
"quailt;i  "  and  ''CJi^t"  In  the  siirroundiw:  real  estate  market. .  ^ 

Therefore,  since  any  rfegtila^n  in^he  area  ot  housine:  would. be *sut?h  a, futile 
exercUi,  ihis  As.<ociatlon  sugKCSte  that  iS0:^2  be  withdmwn  or  modified  to 
l)rohibit  only  the  imiwsition  ef  different  fees  for  different  se.Ves  in  the  housing 
which  tlie  College  or  univeriity  itself'provides  whichwas  built  with' federal  funds. 
Kurthermore.  it  Is  suggested  that  any,  new  regulation  acknowfed^e  that  it  is 
traditional  that  imiversttios  am  cotfcee.'*  Iiire  rcMcU  nt  assistant."^  who  live  hi  their 
dtirmitorlos  to  maintain  dlscljillne  ftJiU  s*jtve  nis  counbellvr;?  to  the  students.  Lest 
this  legitimate  polipj*  bev mistakeilJ V  nroliibited  the  new  rtjgulatioiLs  should/ 
contain  tlitv  expruiis  pravisioujlmt  nWlifnsr'in  them  .shall  prohibit  the  hiring  of 
members  of  onejjcx  wht»n.itis*'a  condrtiflrof  .such  employniont^thal  the  employee 
\Hi  either  requIi^Mi  or  permitted  to' re^dt  Jfii  n  (iormi  Ji.v.  jliii.->  mjuld  permit  uiu 
university  to  have  one-sex  dormitptie*  or  to  hire  married  cuuples  for.  these 
•positions.    *    *        "    ;\ '  ^1     ^  ^ 

Finally,  and  perhaps  nio^t  lmi>o*rtanjly.  Jthis  Association  mu^t^s^e^t  its^nipni-^ 
hers*  rlgiit  tu  create  a  mom!  cTimatJe^i/on  their  campuses  and  to  thereby  reqiilre 
that  ihe  students  conform  their  beha/or  to  certain  ethical  pre^bpts,  \\hether  or 
not  such  precepts  are  groundedUn  a/>artiiuiar  Veligi(^.  Accordingly,  college.^  or 
universities  are  w^ll  \yithln  those j/ghta  wl»en  tliry  require  that  their  .^^tudcnts 
conform  tlu^ir  bbhavi^^r  and'  their|trehS  tu  the  appropriate  tlemands  ,of  i{iod5*>ty 
and  self  control.  Accordingly,  anf  portion  of  tho.-i*  reguiaLluhs,  \i,l?id>  puriwrts 
to  invalidate  parietal  rule,  dresjl  cbdt?s.  or^ restrictions  on  nienibeT<»^  of  one  sex 
eitterin^  the  dormitory  of  the  (vifliers,  invade  those  rights.  It  ih  not  for  tlie  federal 
Ko^ernnitiit  to  dl>miss  these  c/hlcal  precepts  a^f  antitiliarian  or  \ior()r(an  aud  to 
inuM>.^e  a  gurernmental  officlars  ethical  value.»>.,or  htck  of  them,  upon  *univer.^ity 
(»r  college  Mudents.  On  the  contrary,  it  is  for  the  «!oI|ege  or  uui\*er.«ilty  adniinis- 
tratnr  to  inOise  the  university  or  C(»liege';i  hfe  with  moral  values  ar)i)rppm;i^c' to . 
the  ln.<Ututional  mission  apd, to 4idvf<e  students  who  do  n.it  wij*h  to  confo/fn  tholr 
dre>s  or1)ehavifir  td.snyh  moral  values  that  thef  are  free  to\ieeU  their  education 
elsewhere.  j 

(c)  Comiyrllcil  voemcaHOn  ,  .  .  « 

^  $(5.34  divtatesViinisex  clasj-es  in  ejery  private  unlvcr^iry  or  coljege  in  every 
eour^e.  Thi^  regidiition  compels  the  adoption  (if  a  partit.nlax  ednfatiuiial  philoso'* 
phy  contrary  t«ythe  freedom  thtt  an  educational  institution  ouglit  to  have  to 
form  and  purjK^  iti;  «  phUoso^liy.  Th^re  little  ;»o  evidence  tliat  co  e<luca- 
ti«>nal  claksft^arc,  in  any  way.  stiiKirioi*  i^oparate  classes.  It  cannot  l»e  said  tliat 
such  cla*^i^t/nro  inliure;itly  unequal,  as  wa.s  .said. of  racially  segrearated  classes  In 
Jlrfnnn  ^Ahr  Jioard  of  J^ditcaUpn,  047  U.S.  4S3  (11X^1).  ' 

Such*<»ihiipiled  co  education  cannot  be  justified  for  it  Is  how  apparent  that  Con- 
gre>s/ditU4iot  intewd  TlUc  fX*to  require  it.  0/J^Octo?Kjr  1,  1074,  Congfesswomaa 


Qrefii  eiijragea  In  tlie  fuIlouUrg  coUmiiiy  wiXli  Congresswomaa.  nolt,*  the  sponsor 
ot  Title  iX'iJMn  on  sexual  discrimination:  V     •  « .   •  rmM«Tx-'n.« 

ilrs<  GwsEN.  It  seems  to  me  the  i>eoi)le  whu  arc  ^l^*^ 
gumjr  on  the  fibsumption  that  evtjry  gromr  ur  uvery  institiUion  js  pilty  of  dis- 
oriuiinaiion  until  they  are  able  to  prov6  thembelves  innocent,,  Ihis  \va$  ue\er 

^t^seemsTo  the  ame^nament^jAldeh  our  culkague  has  offered  goes  to  this 
aiiestion.  It  ma^not  be  in  the  hxiuitwoYd^  i  \\i>nU\  prefer  But  let  uie  add  one 
other  example  why  this  kind  of  an  auiendmei.t  needs  to  be  passed  today  ana 
considered  by  the  conference  connnittee.  irnw 

-A  colleague  from  Te.vas  has  ^aidMhat  ni  some  prehmniary  ^work  HMA  ad- 
minibtnitorsWnive  ruled  that  the  phy«icaI*education  classes  must  he  nitegrated. 
It  seems  to  me  the  local  school  conld  decide  wheilier.they  wanted  boys  das?»tr« 
girls'  cla.sses  or  iutegcatetl  classes.  As  I  nmlerbtaiul  the  amenament  ottered  by* 
riif;,'entlewomanUhls  \\ould  eliminate. that  kind  u£  nonsense.  Schools  won  d  still 
keup  records  but  the  power  of  the  Federal  Govenimeut  would  not  comi>el  them  to 
do  certain  things  never  iiiJ\jnded  by  tlie  Congress  wh^*ii  i.t  e)ngiiially  Pa^^t'd.  Is 
this  not  luie  additional  Jiciielit  of  this  kind  of  an.  amendment— JL^ -would  ask  the 
di>tiii?>n!shedKepreseiitative  from  Maryland?  . 

<  Mrs.  lIoLT.  Mr.  Ghairman,  if  the  gentlewoman  will  yield;  yeS,  it  would  gne 
dircHJtjon  to  HKW,  It  wotild. point  out  that  rhis  was  not  the  intent  of  the  Con- 
"re^s  thai  we  want  the  local  oliieials  to^dmini^itt^oUv  school  system.  120  Conjr. 

lief: n»7r>r  (Oct. i,it)T4K  '     "  '  ^      -      .1,  ^  ,  i 

'  sinco  Congress  did  not  Intend  the  Title  IX  to  require  compelled  coedtication.  ^ 
ihKs  regulation  um.st  be  withdrawn. for  by  eiiuating  co  educational  with  non-dis- 
(Timiuatorv  Muc:nlo;i  it  foists  upon  academic  adnunistra|ors  the  untested  and 
Nrtm>rovaMe  noiloiV^  that  eo  eddcational  classes  a re^  somehow  ''better"  than  any 
Mth**r  kind,  despfte  the  subject  matter  and  the  appioacli  of  the  individual  pro- 
t:e<^or  ami  despite  the  eduoatioaal  philo.sopliy  of  the  ihdividual  institnt^ioil. 

rhereforo,  the  AssoeiaUim  Miggcstii  that  the  regulation  he  redrafted  ta provide 
.suiil>ly  ihat  no  student  ma\  ^bc  excluded  Iroiu  partiCii)atlon  in  an.\  itduuition 
liro^'rani  «»r  aelivilv  which  receive^  federal  rmancial  assisfawe  <Jololy  on  the 
iKi.sis^»f  sex.  This  would  ;nbure  that  women  Mudents  will  Iw  grtinted  equal liccess 
t«»  •redcral!^  ilnanced  programs  but.  guarantee  iismln^t  federally  impo.^ed  Co- 
education no- matter  how  attenuated  the  relationslUp  ^between  the  program  or 
clav<  and  the  iecelpt*of  federal  aid.'  ,  ,  ^    .     *         .  . 

l%«rtlieruiore.  tile  C»/»cn'sstomil  reaction  toHhese  proposed  regulations  quoted 
above  further  Indicate  tlfat  §bG.:Un>)iT)  and  the  Secretary's  interpretation,  of 
Ir.  as  stateSiJn  the  Pr/iainb.le.  are  invalid  insofar  a.«  they,  purport  to  outlaw 
«!nvpr!sUv  reCi>t:nition  iif  single  .so\  chib>i  or  organizations.  If  Congress  did  not 
tnteml  eomped'inl  (!0.(v*ncationul  tla.sses  then,  a  fortiori  it  <lid  not  intend^ni- 
peiii-<l  co-edupnti^iijal  tlnbs,  fraternities  or  Mirurities.  On  the  contrary,  iji  CSiU 
Kre^sioiial  Rebate /quoted  above,  Ctj;?gre.^.s\\oiiinrt  G^;een  noted  the  foolishness 
^if  fhose  who  iuterl)ret  I'ongressV  pa->age  of  Title.TX  to  require  the  hitergration 
of  tJie  Bov  Scouts  and  the  Girl  Scou^s,^  or  the  YMCA  and  the  WCA.  Thii.^. 
§M|;U(b/i7i  must  be  withdrawn  lest  the  nnUerMty  be  compelled  to  violate 
ii2i»  rirsi  Amendment  Ri^lds  of  its  stndenL^  v.-lr.;;r,:rny  n^-f*::atod 

ni«*.  oneh  other  in  me^e  lavJardzations  kntiv^in^/>f  their  single  sex  mei;il»<*r^bip 
poll  'ic<^  *  *       *  *  *  ^  -  ^ 

I-.iinlly  the  nimpelled  ro-odufati*in  requireau'nt.s  fail  to  acknowledge  that 
cerMin  extra •cnrrirnhir  aett^Tiies  onhnaril'*  an-  UeUf  within  thfr  d^^inUories 
MM  It  as  n  CiM>kin«  or  home  eeonomij,>  cU:->  wiUiln  the  dormitory  kitchen.  The 
P:-;tdatlon-  shoiihl  then-fore  )K»4»rrfnced  xvUh  tlir  caYj,nit  that  a  nnivoryity  may 
ro^rri'  t  pirliHpation  m  a  |-ii«Plukir  itctivlt\  i»minam  to.  members  of  one 
Ne\  J  prior  I.I  the  adoi»lloi*  of  r|gulatioiis  .-.uch  aiii*it>  or  prugraui  wai>  l-onducted 
\vlf!.ifi  a  donuit»*ry.         •  -  _        "  ^  *  ' 

^  vT, ;>,.*),  b I  impo».e  uinui  the  university  the  impo'-^jUjle  burden  of  e.xteixding^^ 
irv  jyi.wers  be^tind  the  eanipu^  and  conir't^llitij;  Indepenlu-ut  profit  nut  king  Institu-'" 
U**H^  to  oh.inV'c  their^ntplo^  aient  puHdes  if  Mt^.h  poiivles  cause  tUsi^rimiuathJU 
oil  th('  hii<\<  of  SOX,  ^       r  z",  -     i  '  ' 

T)a<  std^w  tion  requires  a  university  to  ln>are  that  the  hundreds  of_cor- 
inn  'HOUn  uhu-h  reernit  un  its  campus  dt»       dl-ciUai^iate  in  offering  employ-, 

^  I-  mii«t  noto  the  sUnt flea  nee  that  this  colh{t«.^  took  plaM  lietween  ,two* 

a  ro«Mnbcr8  ef  Consrcss.  *     *  '  -  ^ 
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mmit  on  th**  Uif^t^  of  hkx,  and  tltorufore  miuire.s  ihc  university  to  uiunit'^r 
ili'.t^niplojifm  lit  HvtiUiv>  id  i\fr>  Mich  curpoiatit^i.  Since  it  ol'tt^n^  takoi*  .vuars 
*.f  ^Afci»;iiH'»ri  to  (».stubh>h  tUnk  a  ourpuration  ha^  UiMihuinated  on  the  t/a^is  of 
».»  \.  th«»  i»M\ff^ii^v  will  hft^e  to  undertake  a  ro>iMni>ibiht>  that  it  bimi^ly  cannot 
.  »iurtt.  l'4f^t  th**.uiiivvfMty  rtin  have  to  prohibit  the  t'orpuration  from  reciuiting/ 
a*  »i  «^uti;o  of ,>*f\u.u\3i.NefinuiuiCi*»!i      It-veiUu!  ai;aiii>t  it  and  awnit 

th»*  t.ttt»»ni»*  of  tU»»  (irMe«M*tJ*]»?f  t>n*iu!it  again:>t  the  eorpuratiou.  even  if ^tfie 
t  htif,^-  ••>».**!  l»rt'M»  Ijum  !e>.x  l^-ur.  if  tiiv  unnerMty  does  not  i^rolnhit  th^  cor- 
i**»tti,\i*tji  fr««m  re  liiitiiii^  uJiile  th*/  <  har^^t  is^  iKnuiiijj.  the  final  dett- npiuatifui 
ft,. If  tU*'  « Mr|M.n»»i»>ri  ha.s  ^i^^aied  t!u*  htw  i>nhjects  the  university  to  ]Oss  of  its 
i  t^-l  ..il  AvL  jr..**ii«-rniori%  v. Li!"  tlie  clmr^e  i>  pendiiij^,  the  university  wiJJ  have 
t'»  tiTt*hihit  o{  it.s  j>ruf*NM»i-N  fioni  iriwiit'  h'ttei's  (»f  refei'en/e  to  students 
wli  *  a|*|»l\  t»»  th*'  i»»riMiration  Mat  e  .-.uth  letters  touid  i>e  dpeiiied  to  l>e  the 
ji'--:'-f.u .«  of  the'  iinivrrMt>.  ThfM-  reKiilAti»m^  niuvl  therefore  ho  deleted  for 
t).«Tf  U  iM»  aMt|...ni>  f^r  I  icher  ia*po4iii;  this  puliciag  i.hliijatioK  on  the  uiii- 
%n^tfk*'^  .r  iiiakJi»K  thtni  part  uf  the  eJ^r  r^vHitiit  macliinery  of  the  federal 

<  *j )  St.iflfmt  TcfU'hcr  VrotjmmH  { §  MJK c ) ) 

Si.i,MarJ,%,  ^sn.3l.t,  rtHtuIrei>  eoiieges  and  universUie.s  to  in^^nre  that  the 
I'it.t:  ♦4.^*atI'*nHl  s > -u  ni  to  uht^ai  it  aiay  pr4*M<!e  studeht  teachers  complies 
u;rh  il  l  ihi'  ru%-  ^.pitiiH-d  in  §  ^.31ii*i.  Aeeordiusjly,  if  a  local- public  or  private 
M.4rrid*tr\  Mh»>'  !  !ia>  a  dilff'rrnt  dre.ss  or  iieiiavnu'  code  or  maintains  seiJarate 
iJitKL.ii  iducatl'>n  ur  health  da.sses  for  Us  ^'irl  and  hoy  students  the  univer^i^y 
w  jiild  In  lumiHlItd  til  teruijnate  its  feUiU»aiship  with  tliat  i«chot»l.  As  a  result 
ct.lUiH*.  and  uiJvt  f.Miirs  are  helnj:  »s*m1  hv  the  J)irector  to  puii!s!i  those  local 
s*h».t.l>  uh.i  Ay  not  it)nf'>rm  to  Ids  dictates.  This  consequence  cannnot  be 
i  aintciiflnM'd  fMf  It  Ih  .|.\itHi.s  that  (  tau'ress  aever  intended  to  compel 

f  *«itirational  clas^e-^  In  e^e^y  snbjet  t  ilipnishmit  the  nalit;:;.  Fr.rih^^-iiiiore, 
tht  rfri^iilntiun  "tnl.  tht^  ;*Uitutor.\  aulhiifitj  ;:raiited  for  it  applies  to  all  .student 
iKi  prM;;raniH  \Uiethei   the  ui.Uersir.\ .  or  hK-ai  .vchool  receives  federal 

iir.an      a**MNtan<  e  fi^r  tht-hc  j*r  »^ranjs  or  not.  Thni-rure,  the  reiiulatioii  sliould 
bo  withdraufi,  .  r 

ih>  AppmUal  jmhcfhum^Unfj  MaleriaU  (^80.S/f{c)) 

^       I li  I       a.>  a  matiiT  tif  ntuli^^ii  Kiaiuniar,  inconiprehenslble  since  it  is 
iiuf«'^^il*ii'  (•*  ofidei^Uutd  how  inaniataU-  ob.atf.-^,  i.e.  "Uiiitenals*'.  can  **i>ermu"  or 
n  iitire*  d*iT»*riiii  triataieiit  ot  .>tudenti>  tai  tlie  jiasis  of  sex»  Furtiieriaore,  this 
r**^iia*h»«i  ^eejtis  to  *.t»mi>i  1  ufih  er^Iiie.-*  not  to  recoiiuixe  that*  as  a  matter  of  the 
Mi. i.tv  uf  ji^.  ti.»^ting  niatt  naK^  width  tlojiot  acetauit  for  the  difference 

in  M'\  i4»a>  hv  ^k^}^.^^.  Atc**rdui>4l> ,  aa.t  attempt  to  regulate  in  iiiis  an*;!  ijhould 
I  -  a!  arid«»ned     t  ut  tie, 

<  f  I  Sint/le  *Vf'-r  Srholar.Hhips  ( §  SG,Si'») 

111  5  "^t^ZT^  the  li.rei-to'r  liuthi^vi  tJu*  di^trloatnai  of  fniahijial  assistance  under 
a  iiii-r  will  \\hi«h  restflits  its  reM  ij4  ti*  niendK-is  of  caie  seN.  Therefore*  aii 
^'itlb  *;»  »^  uniw  r.^ltlf^n>k  lo.-s  of  fetleral  aul  if  tia  .v  conii)i.\  uilli  the  ^^^<]^e.s 
"f  *,t.iaf«  ti-^iatMiH,  Siith  bf*«ue.>ts  aia.v  ctaistitute  a  Mibstanlial  portion  of 
tu.  invf  uithfu^^  enil  **t,  iii  at  lea>t.  it,s  budget  f»*r  student  assistance.  If 
tUx  ,n-*\tUUk*'H  att*inia>  U*  tU?«trilaitt»  a  iCift  in  vl  datioa  of  tii»*  donor's  intent  liti- 
j:ati.*n  b^\  u  ri'^Id  .iU  tionofalarj  against  the  co!le;;e  or  university  \<i  a  leuaiiffy. 
i^^allt nati*ai  *tt  pi^tntial  ibaii^rs.  Tt*  avoid  sutii  etislly  liti^'ntion,  the  nniver- 
^  *Ett>  «.^r  I. dips;..  xLti}  have  tn  nturii  tiie  ^ift  oi,  if  that  is  not  p(;ssib!c,  make  some 
•»rh#  r  d<>fM»vitj,  li  the  fiuid^.  \wlh  ilic  tlifeat  ot  co.stl,\.  uncertain  and  lenprthy 
li*iirati^»n  Itanirinff  over  ilj-  liead. 

If  I-  rii»  aii^Kwr  t»"-aj  that  the  eouUabh*  concept  of  "cy-pres"'  will  roiieve 
tr  **  unhi'f  niriM-  ».r  *».n«';;i'H  ^,f  tlu-lr  pr<il»1cin  of  soi»jeho\\  n»sohinj?  the  co!ithet  of 
the  d'tiii  i  '  ha*ut  iiu\  tlu'  reip^irements  of  the  remdatiou.  r  irst,  se.vnal  di.scrimi- 
r.afi.  n,  nnUko  railal  djHtrlminaiiun,  ha^  not  .\et  beiii  declared  to  he  axain.st 
p  illM  r-.!.»>  .ud  thcr»'fore  the  c<»n«»-pt  of  c>-p:o  may  nt>t  he  applied  by  tiie 
t.airf^.  jSr-  #»ndh.  In  rrd-  r  t«*  in\vKe  v}  pros  a  (aHeSe  or  university,  by  neceV^fity, 
\\:::  lu\*  ?«*  •  ntrnc*'  In^lHUathm  t..  n  soIv<  be  t^rtibb-ni.  This  is  unrealistic  for  the 
ej.d  .^Tmut.  of  S-'rHH)  r.i  .<?no.O<m  ihat  fui»d  n*.'Ui\  Mien  sdndarshlps  and  hi-^itu- 
Cun  1  IimUmK  Miupl>  »Anm4  alftird  the  letral  fc"^  that  can  be  apticipated.  It 
^.v.ant^b"  n'l^'^fl  flat  the  now  faa^ais  Gerard  rolle^:«»  <'a>'e  \\j»s  tme  of  the  niore 
pf/.fr;f,  *d  and  ti'm|di-s  ta?*>v  The  t.^ur.  certainty  <hat  similar  litigation  will 
inv       <dhi«r  roHi'UC'^  ami  universities  i^  frip:htening. 


El^fc     .  ^  EG! 
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FinaUT,  it  Is  impossible,  as  a  matter  of  law  and  logic,  to  construe  the  di^tribu- 
tioftiif  private  funds  by  uiilver«itle3  as  an  edutatiunal  program  or  activity  which 
receives  fwlenil  fuiaiieial  assistance.  Since  bueh  fuiuls  are  not  J^^^ven  by  the  gov- 
emment,  the  govern  men  t-is  atterly  ivithout  jurisdiction  to  regulate  their  distri- 
bution !nul  the  present  regulation  should  be  withtlrawn. 

(;)  Athletics  (%SOJS) 

The  propoHed  regularUms.  in  §Ma3^vab»o  purport  to  eliminate  stx  ^i?scriinlna- 
tlon  m  athletic  programs.  Uo\%ever,  the  covcrairo  of  §  b0.3i>  exceeds  the  statutory 
iiiap'»ate  of  'Hile  IX  uiat .  Xo  ^uifton  ...  .  sh.ill,  on  the  basis  of  sex,  be  excUidod 
frour')"-*^"'2pJi*lon  ill,  be  denied  the  beenlits  of,  or  be  subjected  to  discrimination 


lion  program  or  aeti\it.\  receiving  federal  fiaancial  a^?bi^stance.  -0  L.S.C.  §  1C81, 
In  onler  to  better  pompiv  vMth  the  statutory  nuJidate,  g.SO.ab  should  be  amended 
bv  deleting  tlie  last  part  of  the  .snb^eutiou  beghiuing  with  "operated  by  a  recip- 


ient^ and  ending  with  '*competilivi  .>kill",  rcM)meing  the  deleted  sectiQii  with 
language  rellecting  the  intent  of  the  statute  to  apply  only  to  programs  receiving 
federal  linancial  assistance  directly.  ,  .  ^  ^ 

/Uio  rent  of  §80.88  suiters  from  similar  defects  in  terms  of  vagueness  and 
8t;itnrnrv  eoverage.  Ihe  AAnCU  concurs  fulli  in  the  Comments  of  the  Natwn<^l 
C'^thf/Kitc  Athlf^tw  Assootatton  to  the  Di^partmcnt  of  Jlcalth,  Education,  andr 
\\  .  ifnri-  iju  rroposvd  HcyulxitwnH  on  Title  IX  of  the  Education  Atnendments 
of  i^TO  (September  27,  1074;,  which  fully  analyses  the  w^eaknesses  and  incon- 
i-isteni'ies  of  §  SC3«. 
(fc)  Frtpjje  nenejlU  (iSGJfOy 

ibijAGih)  of  the  proposed  . c*,til*.tlur.o  r^r.^hilits  r.  rcci^i.-^rit  frcxii  operating  or 
oheriiig  a  fringe  beiiunt  plan  whicii  pro\ides  for  different  bunefits  on  the  basis 
ot>o\.  The  i5ecretar.\,  m  the  preamble  to  the  propobud  regulations,  indicated  that 
he  will  interpret  |  S0.40 :  , 

To  ic.|uU^,  vyho*-o  un  institution's  female  per'inanent  employees  are  dispropor- 
tionately part-time  or  iiis  permanent  part  thuc  eniplo:^ees  are  disproportionately 
ffft.atf/and  the  iatstitntioii  doe-s  not  provide  Its  peraianent  part-time  employees 
iniise  b^jiiedtb  jiroportionatf  to  tliuje  provided  full-time  employees,  that  the  in- 
frtitutiun  demonstrate  that  such  a  manner  of  pi*o\iding  fringe  benefits  does  not 
disi-riniinato  on  the  Uibis  of  ^ex.  'Terntanent*'  would  refer  to  any  employee  who 
is  i'\pected  to  Work  or  has  in  fact  worked  at  least  one  academic  semester  at 
half-time  or  Lnlf-rimu  ♦•ouivalent.  The  .<ecretar.\  seeks  comment  on  tiie  iraplica- 
tionsj  of  reqinriiig  all  institutions  to  provide  permanent  part-time  employees 
fnnue  benetits  projM>rtionate.to  those  offered  full-time  employees,  regardless  of 
the  relative  composition  of  a  particular  institutions's  part-time  and  fuli-t"ne 
empioviiient  among  Its  female  employees.''  30  ITed.  Keg.  22231  (June  20,  t9<4). 

I- iri^t  of  ail,  the  i;reamble  and  the  regulation  are  Incomprehensible  because  the 
c^vcatial  word  "disproportii^nateJj"  is  left  uiideniied.  Before  any  regulation  he 
attempted  in  this  area,  the  Director  n.Uot  make  dear,  by  siH'Cinc  examples,  when 
a  oniverMt.\  «  part-time  enipUoees  will  he  deemed  "dl«i;i opftrtlonately  female, 
becomjiy,  the  definition  of  "iK?rmanent''  apparently  indicates  that  as  soon  as  a 
part-time  einplovee  ha??  worked  one  full  academic  semester,  he  must  be  enrolled 
in  the  unvierslty's  i>en.sion  or  retirement  plan.  Accordingly,  if  a  student  shuulo 
work  one  semester  and  then  leave  the  university  ior  an  extended  iTeiiod  oi  tune, 
his  return  to  siiliool  ami  part-time  employment  would  require  lii.s  receivip^  all 
frin;:e  benellts.  including  enrollment  in  a  pension  pian.  The  l)Ookkeepiu^  ^osts 
of  maintaining  Ihe  necessary'  recorda  also  w  ill  he  astronomical.  y^-  / 

I'^inidly.  the  tompelled  entitlem^mt  of  i>art-time  employees  to  enrollnmfin^^^n- 
sion  plan^  and  other  f  rifi;;e  hem-ntii  m<ikes  lu*  econu*iiic  sense.  In  mostjmiver«Jitics. 
nif;M  part-time  eaiidoyet.s  are  students  who  Wuvk  to  defray  the  cpSt  pf  their 
education.  Upon  graduation  they  will,  of  couise,  seek  employM^  elsewhere^ 
to  ohtain  a  salarv  comi^'UMirate  with  thefr  ediieation.  Sine(> jyiiejr  eiyptoyinont 
by  the  nni\er«^lty  will  he  for  sach  a  short  duration,  enrolling' Uv^pi/ln  pen^iion 
r!\nns  would  be  a  meaniagles.s  exeruise.  Furthermore,  the  !n.^a^"/;.^e.oari^^  who 
nntU-rwritc  such  plans  will  have  to  charge  the  unl\er.sity  hlgj[iOr^flces  to  defray 
their  admiiiistnition  and  addltlomil  coverage  costjs.  / 

The  »^eci*etary's  proposed  interpretation  of  ^  feoJO  li*  apparently  based  on  the 
erruneons  assumption  that  men  and  women  are  i/hnt^M,  rdther  than  possessed 
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of  ei|tmi  riglits.  'Vliq  Stiprome  Com  t,  in  GuUiUUy  v,  AicUo,  42  i:,S.L.W.'  4tK)5 
(,r.i>.  June  17,  li)7t>>  recui;nuLnl  ih»j  fumlaiueiilal  error  of  reuuiring  that  mon 
^ud  women  be  troattU.  iUenticallj  rather  tl»an  c'iinall>.  In  ruUiig  that  a  .siutf 
emplo3'ee  disahility  itiburancl*  plan  vvhith  ilid  not  co\er  nonnal  pn:t;iiancie>  anil 
chihUilrths  cliU  nut  constitute  m\i(lious  (iibcrintination  on  the  ba>ib  of  uie 
Court  rommt  ntea  on  the  laojv  of  a  /Lun>tHutioual  batsia  for  forcing  a  .stat i»  ern- 
mtnt  to  chancre  U^  pulu  itb  nierely  beeause  the  tfTei't  uaf>  nut  to  treat  men  <uul 
women  identicall.v.  Ju^t^ce  Stewart's  language  in  a  footnote  to  the  niaj-inty 
(»pini(in  ilhl^tratl»  tl.t  Jtotinctfon  bttween  iliacrhninatliai  baseU  on  bcx  and  Uif- 
f<Tcnt  tnatnicnt  hiucil  on  a  condition  ^\Iiich  Iiappeiib  to  affect  more  women  than 
men.  ,  ^ 

_  **The  California  insurance  program  does  n6t  t'."vtluile  anyone  frOni  benefit eii;iJ ■ 
l  ility  beiaubt  of  gemUr  but  meri-ly  removes  laie  phjisical  conthtion-T-prognani  \  — 
from  the  list  of  comiKmi^ahlf  Uixibiilties.  While  it  is  true  that  oniv  wonjen  i\in 
botYiUiC  prcjrnant.  it  Uoik  Uiit  fullow  that  vwvy  Wn^hifwi,  cla*biriv,.vt;v»ri  ^uncernuij: 
pngnamy  U  a  sex  ba Mil  tlasbification  like  tho.^se  eonMdored  in  lUxtU  mtpt'd.  aUd 
yrmtUrf},  sttpni.  Nuriual  pregnancy  is  an  objrctively  ulentifiabie  phy^cal  con- 
dition with  miiipjc  tharacteri>riv^.  Ab>enl  a  ,^ho\Mn^;  that  di.stuu'tnins  invol\)n;r 
pregnant^  arc  uu  rv  pri  U  xts  do>ignt'd  to  tilTM.L.in  iOMihon.s  (ii?)ei'iniiinuion  agani.st 
the  members  of  one  m  .\  »*r  tlu*  othLr,  ia\Mnalu-rs  ari*  cunstitutionaily  free  tu  in- 
cliido  iH  excindo  pregnancy  fnmi  the  loveragr  of  logiMation  such  as  this  on  anv 
nasoimble  bo^sis.  ji;  >t  a*-  with  re.'-pect  to  any  otherT^h^sical  condition.  '  - 

The  lark  of  ideiitity  between  the  excluded  d^^ahiUt^  aiiU  gender  as  such  under 
thi-i  insurance  pr*)gram  bi-conios  clear  upon  the  nn^st  cursory  anab>if?.  Xhe  pro- 
gram divUlcii  potiiitial  retipient>  into  t^^«  groups— pn-gnaiit  \\  union  and  non- 
prt_k'nant  perM>n.>.  Whllo^thi'  first  gronp^  i.s  oxclusively  female,  the  :^econd  in- 
yliides  unuidRTs  uf  both  sexe^  The  IUk.-iiI  aiid  actuarial  benefits  of  the  proj;rani 
_      llin^aeerue  to  mombcr*;  of  both  jsexes.  *I2  XT.5;,LAV,  at  -liH).?  nV^O. 

Sii^ilarly,  wUUt^  Hiere  maj  be  mort*  f*'malc' part-time  ^employees  than  there 
nri'  male  part  tiia.»  t-mployee.-,  nndtr  Tlilc  JX  iIumv  could  be  no  discrimination 
^  on  tJir  ba.si-  of  >ox  as  to  benv^fits  payable  to  fnll-tiuio  employees.  FcmMiig  tho 
inrhic<Ion  of  part  tlOie  einpb<y,i'.s  In  the  bwie.<]t.v  in-ugram,  aside  from  imposum^ 
.  outrageous  costs  ^m  aho  aln-ad>  btdoagntcd  nni\eisity  bmlget,  c<add  nut  be 
<*frn-titutionally  jnstitied  nndir  GtUnUho.  bcH-ansr  tho  decit^ion  not  to  extend 
benefits  to  parttinu'  employees  is  not  desiani'd  to  di^criniinate  but  rather  n 
reasonable  polky  deti^Ion  to  limit  coverage  to  full-time  eniplo\ees.  'Xhus.  the 
interpretation  of  §  5»a;iC  propu^-cd  b.\  thu  Snrciar.s  would  be  a  costlr  and  union- 
stitution^l  imur<Jion  into  the  freedom  of  un^wi.-;ut•^  io  ;^eL  \w  mt)iuiiabie _^ 
Oniploymt^it  polieies  n  lul  pra et^^e^^XiUi,^o  i^-r^**^*^^ -  ^""^^  -^-^i  ^  ^-^-^   -    ~  ~ 

(I)  rr^QuanciKai^iyM^iS-mtuLtaii  {^^80.21  (2)  ami  {S) ;  §         in,  and  i/h; 

^  "^TTiO  GvdnlfUfj  holding  is  tispful  in  anabzinc:  other  aspects  of  the  propusod 
regulations,  espnialb  thosi'  ;\Uuh  mandato  that  pre?:nane.\  ehiidbirth.  mis- 
carriajje  and  abortion  bi-  treated  a.^  a  temporary  disabilitv  for  the  purpo^o  of 
participation  in  edutational  piograias  or  i  mpio^mfut  bv^  the  uiuversitv  E  ir. 
^^0.*JU2)  and  ra):  S.^MTfa)  and  (b>  and 

r^v  example  5S(:.2j,  wha.'h  specifies  that  'Tuo]  person  shall,  on  the  basi«  of 
Fc\\  be  df  nii>d  admission,  i/r  bi«  subjectod  to  discrimination  in  admission  by  anv 
rrfipient."  af<o  proliibitiv-lonsid(>ration  of  an  apnlb».'ii»rs  "acttml  or  potential 
parental:  family  or  maritaK^tatus  .  .  .  which  treats  persons  ditlerentlv  on  the 
basi<  of  s^'x,"  and  ft>rb!ds/(lisf  riuiination  t*r  o.v  lusioa  of  anv  person  "on  the 
basis;  of  presrnancy.  childbirth,  miscarriage,  abortion,  or'  recoverv  tJieiv- 
frmn,  .  .  . "  The  effect  of  ?  S0.21  is  to  prociude  a  univoivsitv  from  nmlfijm  a 
pfdiry  dof  inon  that  applicants  of  a  r(*rtain  marital  or  parental  status  l»e  treated 
ditTerently  from  others  irrespoctivo  of  sex.  hecauso  tbo  result  might  be  to  treat 
persons  of  ono  sex  differently  than  tlio.<=e  of  tho  other.  Thus  tiie  miiversitv  15; 
forced  to  abdicate  a  good  parf  nf  it<  policy -makim:  to  the  Fi^deral  governntent 
even  whore  its  policies  do  not  discriminate  on  the  basis  of'  sev  hut  rather 
make  reasonable  elnssifli ations  ba^ed  on  marital  or  parental  Mutns' because 
i^i'!>"ri'i^  ?^  important  considoratlons.  The  elimination  or  modifieatmn 

ot  SSO'h>^r->  so  a-*  to  allow  for  admission^  polirlos  based  in  part  xm  marital 
or  parental  status  where  Mirh  policies  applied  irrespcdive  01  sex  would  tdve 
reeounltion  fn  the  eaua!ity  of  the  soxes  withmit  forcing  the  nniver<itv  to  hear^ 
(he  impossible  burden  of  making  the  soves  ideniif-al 

compels  a  univorMty  to  treat  prejrnaucy  as  Jn^tifica- 
.ion  for  leave  of  absence  and  requires  th.it  tite  indent  who  tak^-s  such  a  b'ave 

Er|c  1      20 o  ;. 
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Of  nbj;ence  be  reinstated  to  her  original  status,  even  It  the  laiiversity  has  up 
similar  fiolicy  for  its  men  students.  Therefore,  the  regulations  give  pregnant 
students  a  preference,  in  violation  of  the  equality  which  they  purport  to  foster. 
Indeed,  if  bv -virtue  of  her  pregnancy,  the  female  student  misses  examinations 
or  fails  to  meet  the  attendance  requirements  of  a  particular  course  she  must 
be  rein.state<l,  and,  one  assumes,  be  given  the  preference  of  either  being  granted 
course  credit,  allJiougU  she  has  failed  to  n*cet  the  course's  requiremeiir,  or  be 
permitted  to  make  up  the  classes  or  the  exams  she  missed.  Since  a  physically 
ill  ma!c  JJtudent  may  have  no  sueh  rights,  these  regulations  give  an  unwanted 
preference  to  women  students,  ,    ,    .  , 

Finally,  by  requiring  that  abortion  and  out  of  wedlock  pregnancies  be  treated 
the  same  as  precnanHes  and  childbirth  in  wedlock  these  regulations  deny  uni- 
versity administrators  their  most  fundauitjatal  freedom  to  set  a  moral  climate 
U\  their  university's  life.  For  an.  educational  institution  which  is  operated  by  a 
religiouij  organization,  these  regulations  would  compel  it  to  surrender  ^to  the 
federal  government  its  right  to  evHude  from  participation  in'  its  university! 
life  those  students  who  have  violated  most  greviously  the  divine  commands 
jecognimVby  thuir  faitli.  Itjis  no  answer  to  say  that  such  institutions  cah  seek 
an  e::emptlon  under  §  SC.12.  That  section,  as  notqd  previously,  grant.S  to  the 
Director  the  right  to  decide  whether  the  religious  levels  of' a  faith  justify  any 
exception  to 'the  regulations,  and  there  is  no  guarant,ee  that  the  university  s 
decisions  will  meet  the  Director's  criteria.  Accordingly,  the  right  of  the  university 
to  inculcate  n.ural  pr-jcepts  is  transferred  to  the  federal  governjnent  which  would 
impose  it  own  ethical  standards  upon  all  university  students, 

Tur  the  private  university,  not  aifiliat,6d  with  a  religious  organization,  the 
violation  of  itf.  f reuthuu  ti*  s<yr mural  standards  is  even  more  outrageous.  Siiice  it 
cannot  qiiahf\  f.*r  tht  religious  exemption,  it  is  left  no  choice  but  to  permit  the 
Xt-deral  government  to  substitute  its  concepts  of  morality  upon  university  ad- 
.ministrators  who  ma.\  find  such  concepts  morally  degenerate  and  banlrrnpt. 

Therefoie.  the  reKuiatiuns  Mioiua  v.-thdia-"  to  delete  ii"y  r'^ference  to 
abortion  and  to  specifv  that  a  uttiversity  need  not  grant  any  leave  of  absence 
to  anv  preunant  ^tudf»nt  uniess  >\w  ib  married.  Furthermore,  to  avoid  preferi^ntial 
treatment  the  rej;ulationb  sliouhl  specify  that  in  the  providing  of  any  edueational 
PiUKvrrm  or  uCiJvit-  v.i.icii  tvv/ivq^^  fuderal  iinancial  assistance  a  university  shall 
grant  to  pregnant \\ omen  the  same  rightb  to  lea\es  of  absence  as  it  does  to  its 
men  students.  y 
^iiti^MconlKeeplnv  Jlcqn/remcnU  itSG.OX) 

S  $0.01 1  b )  of  the  propt/ed  regulations  requires  each  recipient  to : 

Keep  sudi  record^  and  submit  to  the  Director  timely,  complete  and  accurate 
comphance  reports  at/ueh  times  and  in  such  form  and  containing  such  informa- 
tion as  the  Director/ may  determine  to  be  necessary  to  enable  him  or  her  to 
ascertain  \vhether  the  recipient  has  complied  or  is  complying  witn  this  part. 

The  unbridled  discretion  given  ro^.the  Director  by  this  section  is  disturbmg, 
parlicularlv  wheivthe  burden  on  private  institutions  of  preparing  such  repnrr<? 
is  consid^^d.  The  requirements  of  section  80.01  (c)  that  the  institution  allow 
free  access  to  t}fe  Director  of  its  records  and  that  the  institution  try  to  <Ji>tn»" 
iinv  rerords  that  are  in  "the  exclusive  possession  of  any  other  agency,  institution 
or  person*'  ndcl^  to  the  oiierous  burden  the  institution  must  bear. 

CongreKsNVoman  TTdmi  Creeiu  OhO  Of  the  original  HponsorK  ut  the.JeglUat.i£IL 
leading'  to  'Wle  IX,  made  these  observations :  ^ 

•  I  authorized  title  IX  of  the  Higher  Education  Act  and  I  have  almciit  come  to 
the  conclusion  Unit  tiie  people  who  are  enforcing  that  and  writing  the  rule-^  an(l 
re;:nilaii/ns  are  determined  that  it  ^Jtall  not  work.  Let  me  give  a  tew  additional 

^^•\*n  mv  clt\\\e  have  Reed  College,  histoiically  a  very  liberal  college.  TVe  know 
there  is  ii  «un>ins  of  proteiisors^including  Ph.  D/s.  There  were  very  few  vacancies 
and  1/ani  told  there  were  somewhere  around  1,000  applicants.  The  regional  office 
(»f  1i/:AV  ordered  Keed  College  to  gi\e  them  a  written  reiTort  on  the  hacKgronnd 
and/quaiitieations  and  experience  and  rate  and  sex  of  every  person  wno  applied 
amy  wiM  the\  wen*  not  hired,  Rccd  ('ollesre  has  said  it  would  take  three  people 
fuli-time  iu<t  t'l  do  ibe  papiT  work,  and  after  tlsat  tliey  have  a^'COiin»lished 
nntlnng.  iMnaneniUv  bard-l>r<.'J^se(l  private  coUese.s  cannot  atTord  that  kind  of 
Ti0n>ense."  320  Cong.  It^c.  H07."»6  (October  1, 1074).  ,  , 

(^on.-tdenn^  th(  compliance  information  that  is  already  requirc^i  under  Titles 
VI  and  VII  of  tne  civil  Rights  Act  of  lOOk  and  the  Kcpial  Pay  Af  it  would  seem 
thai>  liie  Director  couhl  ea.viij  ascertain  whether  or  not  a  particular  institution  Is 
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complying  with  Title  IX  by  reviewing. the  CiviLRIghts  and  Equal  Pay  reports 
of  the  InstitUlSon. 

{  86.61  of  the  proposed  regulations  should  be  deleted  In  it5  entirety  5iiuce,  un- 
like the  Civil  Rights  and  Equal  Pay  Acts,  there  Is  no  statutory  autlioritv  in  the 
Act  for  the  Director  to  require  the  recorif  kec^ping  and  compliance  reports  im- 
posed-by  this  regulation. 

IV.  THK  Pi<UW)SE0  KKOULATIOKB  VIOLATK  DUE  PROCESS  OF  LAW  BECAUSE  THEY  FAIL  TO 
OlVfi  ADEQUATE  NOTICE  OF  THE  OIlMOATIONS  IMPOSED  BY  IHE  DIKtCTOE  OS  UJljCA- 
-TIONAL  INSTITUTIONS  '  ^ 

It-is  a  fundamental  Requirement  of  due  process  that  regulations  promulgated 
by  an  administrative  body  must  give  due  notice  uf  the  obligations  they  impose. 
Intied  atate^  v,  Pennsylvania  lyidmtrial  Chvtnirul  Corporation  (PICCO),  411 
I'.S.  t>o5  (1073),  aotilt  v.-Uh  the  question  of  admlnUtratlve  nutice  in  the  context 
of  n  criminal  conviction  fur  violation  of  Section  13  of  tite  Rivers  and  Ilarhnrs  Act 
of  1S99.  In  holding  that  PICCO  was  entitled  tu  present  ctvidence  In  support  of  its 
Claim  that*lt  li.ad  been  administratively  misled  the  Court  said  that; 

To  the  extent  Uiat  tho  regulations  deprived  PICCO  of  fair  warning  as  to  what 
conduce  the -Government  intended  to  niake  criminal,  we  Uiink  there  can  be  r.o 


.     i       -    -    ''<^r?istently 

»  fga.  vagut•no^^s  in  'Statutes  which  seW;  to  regulate  First  Ainondmont  free- 
ihrn^  are  .at  yananrc  witli  tiie  robust  and  full  i^^ercl^e  of  coni>titutional  rights. 
o-^T'S^  i-^i-r'-^  353  imOh  See  aim  h'Uixlcr  v.  Vmtcd  States, 

Tiif*  'sections  wliicU  purport*  to  describe  the  iAiVt-ratre  of  the  regulations,  such 
as  5§SG.tl,  80.2(g)  luiO.  S(>.2(h)  are  espcdally  unclear.  Because  of  the  over- 
broj  !t!i  of  §  Sail,  and  the  vaguenes^j  ortlie  definitions  of  "federal  financial 
a-M'tiuao*  ami  '  rccipiijnt".  the  in<^titutiun  \\Iiith  receives  even  a  small  amount 
of  federal  financial  aswstance  is  forced  to  consider  virtually  every  one  of  Its 
P  i.^^rains  a.^  covoretl  becaune  the  rogylation^  ;:i\e  the  institution  no  indication 
wiiaf 'Soever  of  wliether  or  not  the  Director  \vin  9onsider  any  one  program  as 
having  ''bonGlltted"  from  the  receipt  of  federal  .financial  assistance. 

The  fear  of  violating  such  an  unclear  law  will  induce  a  university  to  err  on 
rlip  side  of  caution  and  surrender  Its  polipy-maKin;:  functions  and  freedoms 
to  the  federal  government  by  considering  every  program,  class  and  policy  as 
bf^iuir  covered  l^y  the  regulations.  Xhereforo  tlie  in  tcrrojxni  effect  of  these  vague 
rf;t:ulations  compels  the  unlven^ty  to  conform  rather  than  run  the  intolerable 

'  of  flic  Director's  adverse  determination  and  the  consoqnont  loss  of  funds. 
.  Simllnrly,  the  provisions  of  |  88.3(a)  rospecting  remedial  actioa  to  correct 
*'l>revIous  dlsf  ri:nInatIon"  gives  no  Indication  whatsoever  of  what  constitutes 
"previous  dis'-rlmlnatioir'Therefore.  the  school  must  trv  to  "second-gues*?"  the 
Direffor  In  determining  whether  or  not  to  Commit  a- significant  portion  of  Its 
Tf-voinces  to  implementing  such  '^remedial  .tv,ti,;n.'*  Furthermore,  bv  instituting 
such  •remedial  aciion",  the  schoofAma.v  be  rH-*iforihiiig  an  uniiecessarv  act  if 
undor  rhe  requirements  of 'Title  IX,  It  did  not  previously  discriminate  but  was 
nor  ^ure  how  (he  Director  might  rule,  given  the  almost  unbounded  discretion 
conferred  upon  lilm  by  J  8(>.3(a). 

The  proviso  ofiSC.3(b)  tlmt  alisent  pnnr  discrimination  "a  recipient  may 
talce  affirmative  action  to  overcome  the  effects  of  conditions  which  resnUed  In 
limited  participation  therein  by  persons  of  a  particular  sex'^  is  not  only  self- 
con  rradictory  on  Its  face,  hut  als»o  raises  serious  questions  concerning  what 
dinerenoe.  if  any,  there  Is  between  "reniedlal"  and  '^affirmative  action"  The 
only  a^certa  nable  difference  Is  that  §80.3ra)  reqidres  the  Institution  to  take 
romediM  nctlbn  to  overcome  discrimination,  v-hlic  SSG.3(b)  allows  the  recipient 
\Z  ^^'^r.  ""'/^  "o^to        affirmative  action  to  overcome  discrlmlna. 

tlon    (5Ra3(a))  ^ind  "the  effects  of  conditions  which  resulted  In  limited 
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parUctpatlon  therein  by  ih^vhuuh  U  a  particular  j^ex"  (§S0.8(b))  U  ilie 
number  of  words  Ui^eU  tu  tK-stube  tlie  ^anle  thing.  pu8t  sex  tUscnuiina^ion.  Iho 
roguiutionij  ottec  no  inaicatiuub  u£  ^hat  constitutes  past  .sex  (liscrlminatuMu 
Thus,  for  a  recipient  ta  aetermiue  whieli  subsegtii»n  i>f  §  80.3  it  must  (or  may) 
comply  with,  It  must  either  nj>k  uontumiaiance  uith  the  regulation^  on  grounds 
known  onlv  to  tlie  Direetur.  or  it  mUftt  adopt  ^remtidial"  or  ^amnnative  accioii 
irrespective  of  auv  reu!  need  U>  do  ^o.  Tlu-  best  wny  Ut  reniedv  the  vaguonev-^ 
oi:  §fe0.3  would  be  to  eli:;iinate  it  entirelj.  Absent  total  deletion  §  S0.3(a) 
be  deleted  and  §S0.3\b)  elarilKd,  to  letlt-t  tlie  intent  of  Title  IX  that  ijtx 
di^crtnnnation  bi»  eliminated,  and  that  the*  inj>titution  iieed  not  atone  fni- 
polieies  that  might  liave  \  iohited  Title  IX  had  it  been  cnaeted  earjier. 

In  other  rogulatlon.s,  use  of  bueh  terms- a»  ^'comparable  efforts  to  recruit 
(§bG.23iaj).  and  *  comp.uauIe  fc^ciUtieb  '  bG.33)  raise  serious  nuestlon  as  to 
uhat  a  recipient  is  rcquinMl  to  do  in  order  to  comply  with  the  regulations.  In 
rcforenco  to  tlic  latter  rcgidatiun  86.33),  the  specter  of  a  horde  of  federal 
Inspectors  de^»'»»oding  uu  a  campus  in  order  to  court  bathtubs,  lockers,  and  show^^r 
heads,'  would  hkei>  he  enough  to  force  a  univer.^ity  to  set  up  rii;iu  quotas  and 
ration,  a  restdt  whidi  cieaily  contra\enes  the  legislative  intent  behind  Title  1\. 

Furthermore,  the  ;\ord  '  eomparnble"  i.^  not  suspect Iblo  of  easy  application  in 
a  community  as  di\er5»e  as  the  AmertLan  university  community.  For  example,  is 
the  in»»iey  of  recraitmjc  tifofe>i<ors  from  only  i-uedueati<mal  huisersities  inval^  l 
because,  by  not  reciulting  at  all  utimen-colltges,  the  unl\ersity  is  not  making 
a  -Voinnaralde"  fJluit  to  n*uruit  wtuaenV  l^oes  a  geograiihieal  prefcrc::ee  for 
eitht-r  students  or  empbnees  violate  tht;  regulations  if  the  area  selected  contains 
more  men  than  wt,uun?  U  the  policy  of  linancially  assisting  male  law  students 
in  their  euutaiion  Ia  fmpU>>inj:  iUiv  wlvcH  illegal  if  there  is  no  *'coniparablc(" 
eCTortto  rocrnit  men  for  the  jobs?  '    , ,  I, 

Such  quest  Ions  indieate  iiow  Intpos-^lblo  It  ir,  to  apply  the  words  'comparablr^j 
and  how  iu  ubt-  in  these  regulatior»>  will  caii^e  university  administrators  to  speml 
many  iKMirslrving  to  guess  at  what  the  law  requires.  Such  \agueness  violate^  the 
fundaiuentii*  rigiit>t)f  dm*  pfoeos.  Although  dealing  with  state  statutes,  Bagffet  \\ 
liuJIit,  377  l\K  3<;<).  307  ( Itmi ).  «riuds  for  the  general  principle  that : 

iAi  Law  forbidding  or  requiring  conduct  I  nternis  so  vague  that  men  of  crin- 
mon  intellifret^ce  mu^t  nece^^clrily  guess  at  its  meaning  and  differ  as  to  its  appli- 
cation violates  due  process  of  law. 

The  proiwsod  regulations  violate  these  due  process  requirements, 

CONCLUSIO.Y 


Fop  the  reasons  indicated  abu\e  thcv  American  AssoclaTioii  ofTTeSid^'nt^f- 
*  Indep«»iideiit  Colk»ges  and  Uuivt-rsities  submits  that  the  proposed  regulations 
should  be  withdrawn  and  re\i.sed  to  accord  with  the  Intent  of  Congress,  to  be 
within  the  scope  of  the  Congressional  enactment,  and  to  be  free  of  vaguene"*;. 
uncertainty  and  constitutional  violations,  as  pointed  out  above.  New  propo«:ed 
rejTulations  which, meet  these  objections  should  be  Issued  and  adequate  oppor- 
tunity afforded  for  comments  thereon. 
Reswctf  ully  submitted.  _ 

*  .  David  A>'nREWfl. 

PrcsUlent. 

^^^^Jytr.  SntoyvTlmnk yoii  very  much. 

iih%  AnTrew?rfKyoTnT    ~~        .  " 

Mr.  AxnRE^v5. 1  have  no  quest^ions, 

ifiv  ST;\rox.  Mr.  Blouin.  1 
^[r.  Bi.onix.  I  have  a  f    qnesfcions.  if  I  may.  .  ♦ 

I  iTQt  tlio  tlibtiuct  irupi-e.vsion  that  wc  are  both  reading  (liffcrent 
rofriihition^,  I  see  nothi*-.^^  in  here,  quite  frankly,  that  frould  force 
any  institution,  undef  any  circumstances,  to  function  a^rainsfc  their 
reli^rions  principles.  They'aib  specifically  protected  witKin  the  con-, 
linesof  thorulesnswrittcn,       -  J 
Quite  honcbtly,  this  is  one  of  the  first  things  I  checked  because  I 
'9  '    hai>pen  to  have' 10  lil>eral  arts  private  colleges  in  my  district  alone 
and  18  postsecondarv  in.stitntions,  all  but  3  of  which  are  privately 
o^^ned,  and  almost  all  of  whicU  are  religiously  oriented.  Lsee  nqthin^ 
* 
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in  here  that  i>  {^oina:  to  inhibit  any  one  of  them  in  am  iiianncr,  shape 
or  forni  from  functioning  as  they  always  have. 

Could  you  bo  a  little  more  specific!  uiavbe,  and  show  me  where  in 
the  rules  you  toe  that  direct  conHict  ?  If  it  is  there,  if  it  ib  clearlv  there, 
then  I  am  not  seeing  it. 

^r.  Oaks.  T  referred,  in  my  stateitient.  to  the  abortion  provision,  I 
^vIll  have  the  specific  section  for  }ou  in  a  moment.  There  the  institu- 
tions are  prechided  from  taking  into  consideration  termination  of 
pregnancy  in  decisions  on  employmuit,  admib^iunij;  and  the  conduct 
of  educational  programs.  *  '  ,  , 

^  In  answer  to  j^onr  question.  I  will  give  that  as  an  example,  but  it 
IS  not  the  only  one. 

Mr.  Bi.orix.  Is  that  on  page  11  of  vour  tei^timonv.  sections  86.40 
and-80.,57?  '       i  . 

I  am  tiyin^^  to  find  the  i-heet  that  ]i>ts  all  tiie  exemptions.  ^'Section 
shall  not  apply  to  educational  institution  *  *  *  "  J  think  that  the 
^<?trong  tVMuictions  of  the  Mormon  religIou:>  are  vc^rv  vrell  lcnmvir,^*md" - 
very  well  rospo.-ted  by  people  of  all  faiths,  I  read  this  a.-  an  exemption^ 
lor  rhaf  potcni  ial  reli;i(ious  conflict.  ;  J 

Br.  0,\Ks.  I  am  referring  specifically  to  section^vSO.40  and  S6.5T  (L 
inc  huling  those  provisirtn.-^  that  mention  ub^i^itm,  and  section  86.l5\ 
has  jLhe  exomprion  juo«  i.-i(jn.  I  refeired  to  the  fact,  in  my  statement,  V,..^ 
tltar  in  order  to  rlaim  the  bcnefitvS  of  that  ijrpvi>ion  one  must  go  hat- 
ni  li.md  tu  a  Cha  fi  /iiiient  admuii^stiatar,  to  dcnionitrato  wlint  religious- 
tenet  supports  the  particular  point  of  view.  : 

r  subniK  that  this  i^  tlemeaning  and  incon|si.^tent  with  the  Federal 
Constitution.  The  Supreme  Court  in  :5everalf cases  has  held  tliat  it  is 
mt  part  of  the  buMne.ss  of  Government  to!get  into  thf  luisiness  of 
reliiriousbelief  or  practice.  ;  \ 

We  believe  that  this  i:^  an  interference  ^\jith  religious  belief  and 
praHice,  beejuise  in  order  to  (hum  the  exeiilption  one  has  to  go  jto 
thp  iifinrini^trfitor.  Thi=t  is  a  goofl  example  of  an  ^irea  where  the  <jor- 
ernmeni  should  stay  out  of  regulation.  • 

Anothera  spect  of  this  is  I  he  question  qi  fn-edom  of  advocacy 
touching:  on  free  speech  and  association. 

}^b:  Bryony.  Perhaps  you  could  speak  to  that  spcviiic  point  as  to 
how  it  might  aft'ect  the  religious  principles  <)f  a  piivate  sdujoL 

Dr.  Oatvs.  Let  me  give  an  example  of  an  institution  which  is  not 
nlliliated  with  a  religious  organization,  of  which  ue  Iia^e  man}  in  our 
orgnnjxatiiin.  Some  of  the>e  Inbtifufions  feej  just  as  stronglv  on  an 
ethir-al  basi-  about  the  subject  of  abortion  a^  tliu  religious*  ii^titutions 
do. 

They  feel  that  it  is  unethical,  and  that  a  person  who  has  been 
'  involved  in  the  proi  uriiig  or  submitting  to  an  aljortion  ^iiould  not  be 
part  of  the  association  of  the  organijcational  group. 

This  I  submit  is  a  question  under  the  fii>t  amendment  of  the  right 
of  free  a,ssociation  and  speech.  It  is  a  forbidden  area  in  the  Constitu- 
tion into  which  these  departn\ent  regulations  ha^e  plunged  because 
'  of  their  interference  with  thehighh  .-ensiti^ebubines,s  of  communicate 
ing  ideals.  This  is  not.busliass,  this  is  not  emplovment,  this  is  not  even 
athletics,  lliis  is  the  heartland  of  thr  fii-st  amendment,  the  communi- 
cation of  ideals  and  advocacy  in  which  ii  unlverbitv  and  a  colle<?e  is 
intimately  ^involved. 
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Woliavo  here  the  i\v>i  ^u»p  hi  what  can  prove  to  bo  a  destroying  of 
Go'.eniment  interference  In  regulation  in  that  particnlar  area  m  pur- 
s-iurof  a  <roal  that  man  v  would  deem  lajidable.  . 

Without  ju.scinoatiou  for  the  goal  the  Covemnicnt  goes  too  far  lu 
th:s  wav  hi  interfeiiiig  \s  irh  the  bn>iuei55^of  private  higher  education. 

\Li\  Biorrx.  \oii  are  Mi£rgi*i>ting  that  private 'ediicatiou  AvithouD 
reii^MOUs  allilhiUon  should  l^e  hi  rei'eipt  of  Federal  funds  in  such  a 
manner  t\>  to  have  tho.-e  f iin<U  and  the  use  o*f  these  funds  in  the  struo- 
turi'  of  programs  within  that  Institution  allVct  the  otlier  prograins  in 
the  legal  sen.'^e.  That  they  wouUl  have  their  constitutional  rights 
infrhiged  on,  perhaps, to  live  under  this  lav;. 

I)r.  Omk^.  I  sugijost  that  if  an  institution  is  not  receiving  i^ederal 
funds  dirertly,  lOfeubjeet  them  to  this  kindof- 


yU\  Bloi  in.  Tf  tlun*  TO^Tror  n*cOiving"Fe(lerat  lunds;  they  are  not 

subiecttothedaAV.  ,      ni  a 

l)r  L\\!v>.  If  \ou  ran!  the  leHidatiou  can  ruih .  \on  AVjjLsooJJiaUin-- 
-OTTTnTtKmTimnTmTTn^  «-  stndont 

Aviio  is  rocct\ing  GI  bill  benefit.-,  betuines  .subjectjo  these  regulations 
parr  anii  l>aivel.  That  i>  what  I  referred  to  as  the  indirect  receipt  of 
Feih-ral  funds,  and  1  Miirge.st  tlnit  this  i.-  a  violation  of  the  authority 
pta.Td  in  the  eong^e^>UMlal  legislation,  and  it  is  a  violation  of  the 
Constitntitin  t\>  ueli.  . 

\rr  V/i.i»rrc.  I  A  ill  tcvA  to  dl>agnv  w  itli  you.  J  am  going  to  have  to 
leiTj/d  it  again  several  tmte.-.  to  even  come  i  lose  to  that  iiiferpretation. 

uho  other  point  that  f  Avould  like  }uii  to  respond  to.  Senator  Birch 
HavS  was  here  ye.^terdav.  and  he  wa.-  one  of  the  authors  of  the  ameiid- 
menr  vears  airo.  when'it  \\a.^  pa.-sed  In  the  Congress.  lie  stated  very 
rloarlv  that  in^his  opinion.  ii>  the  author  of  that  law.  that  the  rogula- 
tionn  are  .well  within  the  intent  of  title  IX.  They  did  not,  in  his  view, 
iro  <intiiUe  of  rheJ)oniidariesj)l^vI^^ 

— kr;-(=)rViv^^-We  arelK)niTTuTiave  dill'ei-enee.^  of  opniion  even  between 
the  authoi-v  and  proponent>  of  the  reiruhitions.  I  niiderstand  that 
C\>H^ress woman  Kdith  Green  said  that  in  her  opinion  they  go  beyond 

*^  ^fr.  Br.ol  rx.  ^Ve  ha\e  not  heard  from  Coiigresswoman  Green.  The 
oulv  think  that  we  ha\e  -ern  \t>  a  statement  made  several  months  atter 
tll"e^>asa«^»  of  that  law.  f  supi;ose  we  ha\e  seen  sometlr.ng  in  the  testi- 
mony that  speiMfically  referred  to  or  ^vas  a  copy  of,the  congressional 

l)v.  Oaks.  I  thought  that  }ou  were  referring  to  another  statement 
rhar  Senator  Bavh  made,     t  -  ^  ^  i 

.Afr.  R(.oriN/rTe  quoted  directly  from  testimony  or  from  ^actual 
.<iatemenl>niade  during  the  debate  on  (he  Hoor  of  the  Senate  o  veai-s 
atro,  when  that  ana-ndnient  and  that  H\\  was  discussed.  :Mrs.  Green 
iimv  verv  well  have  made  her.-  at  a  future  date. 

Xs  one  of  the  authoi-s.  he  saiil  that  it  was  v^-ell  within  ilie  iiiTent  

l>r.  Oaks.  On  paue  14,  there  is  a  quotation  made  bv  iifrs.  Green  on 
the  floor  of  the  floiV-e.  w^Uicli  e.\plv^^e;^  her  opinion  that  this  was  not 

tho  intention.  -  •  ^,,-1.111 

Mr.  BLot-i>i.  This  wa.s  made  '2  years  after  tlie  bill  was  pas.-^ed  as 

o'pi^osedj^o on  tlie floor durinir debate.  '    '  ,         1  1 

Our  charge.  a>  has  l>i»eh  explained  to  us,  is  to  try  to  decide,  based 

on  records  that  e\i.-t.  ba^d  on  te^tilnony.  011  committee  markups,  in 
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achml  minutes  of  ilubato  on  tho  fkxjr  of  uic  Ilou.^e  and  SenatCj-wliat 
tho  intent  \va5>,  and  wlu^tlicr  or  not  IffiW  wa.^  bd^ond  tluit  Intent. 

I  view  it  as* being  well  witluu  tho  intent.  ^Vt>  I  feauL  I  am  liaving  a 
diflitndt  time  followin*>:  some  oi  tlie  polriU  you  arc  making.  I  would 
appreciate,  if  yuu  ronld  get  Into  It  <u  little  deeper  tlian3our'statenient 
does. 

!Xrr.  St^fox.  Mr.  Bncliaiian. 
Mr.BrcirAXAX.  TJiank  you,  Mr.  Chairman. 

Dr.  Oaks,  J  ha\e  i^uiue  con.stltutlonal  ]ian«j:upS)  tuo.  For  tlie  first  G 
jrears  char  I  ^\a^  a  Mtiiiber  of  Coii^ie.-v^,  [  had  a  Kni-yy  \()tang  record 
bcfauso  I  bjieve  that  it  Is  'uncon>ritutional  for  the  Federal  Go\erii- 
rnvht  to  pro\ide  ^fandln^r  to  .-fitari.ui  instil atioiib  in  tlie  lii-st  place, 

^\^]TI?*^TOlT^^^y^mf^^   

J  i'cehthat  tliti  Fedeial  Go\o|njMent  has  neltjier  responsibility  nor 
authority  to  hilp  lia.uav  tJu*  j'elli^iotu  \  or  moral  vahies  of  jipar- 
-tierrhrrrcHpotis  grmjp.  sTrrit  aythc  Jr^punr^  or  ttrrifonrroiTHr   ^ 

Dr.  Oak,^.  I  iua  here  in  three  eapacltleo:  an  hallviduah  as  pwai- 
chni  oi  i*>righam  Tunng  I'ni  i  i  i .^Ity,  and  bpokusmuii  I'or  nn  association. 
1  ^\  ill  try  to  anj^wer  that  in  jny  three  cai>acities. 

Xi  an  individual,  and  in  my  ]3n**hitm  Toung  Fnivei-sitv  capacities, 
my  answer  is.  no.  I  don't  fed  that  the  Gjm  enniieiii  has  any  such  obliga- 
tion. A.'>  a  irpuri  lUati  Vi'  of  n\\  a^^oriai  Ion.  I  prefer  ]iot  to  an^wer  tluit. 
^  \  tju  i44U  4  It  ighi/X  th.u  ue  hii\  V  di\  ei se  \  lews  in  the  association  on 
tiian  subject.  * 

Mr.  HucrrAXAy.  1  a^jr^e  with  >;on.  as  I  have  already  indicated. 

Settini^  aside  tlio  .->tu*lout 'a.s>Is(anee  in  ti-rms  of"  veterans.  I  can 
untlei'staml  how.  if  \ou  sav  to  a  \eteran.  "(^ka\,  }ou  get  the  beiielits, 
but  \ou  cannot  go  to  Bi  i^liam  Young  Or  ^\ hateCerV"  I ean  see  tliat  this 
may  earry  the  i'<*nyipt  of  being  a  ht\L  tw  La  outside  the  interpreta- 
tion of  th(»  veguhition.  / 

^  Somehow,  I  have  troubc— on  thB  one  hand,  we  .^hoald  takc  tlie  posi- 
tion, I  h.ne  ne\er  aialel'.stood  the  courts  not  det<,ainining  that  assist- 
ance to  alndlaher,  sfiengthens  the  body;  and  to  strengt^ien  the  mem- 
ber, stnmgtlu'us  the  body. 

If  I  provide  vou  money,  or  if  the  Government  provides  Stamford 
University  money  for  any  purpo.-je,  it  relea.ses  mone>  that  that  school 
may.  then,  use  to  propagate  our  Baptist  faltlu-In  that  sense,  we,  tax- 
payers. Catholic  taxpayers,  Je\yish  ta.\pa\er.>>,  and  those  who  may  bu- 
have  consntiitiomil  power  to  dg,  but  im  fact  I  sco  hi  them  an  ex- 
gate  our  faiths.  ^  ^ 

Dr.  Oatcs.  That  i^  one  of  the  major  dilemmas  of  government  rela- 
tionship to  the  denoininationall\  related  institutioits.  There  are  two 
points  to  be  niade.  :\rt.  Congressman,  on  tlmt.  The  first  point  is  that 
Congress  has  seen  fit  to  pi-ovide,  as  you  see  at  the  top  of  page  4,  that 
persons  will  not  be  denied  tho  benefits*  or  subjected  to  discriniination 
under  any  educational  progranij  or  auy  activity  receiving  Federal 
financial  -assistance.. 

Congress  has,  pe^rhaps,  by  those  words,  gone,  iiot^as  far  as  it  would 
liave  Constitutioiuil  powci-  to  do,  but  in  fact  I  sec  in  them  an  e.\- 
l)rc$sed  statutm-y  limiUition  of  theFeileral  control  to  the  program  or 
a- tl  vity  recoiv  ing  financial  assistance.  Tlilt^  is  xerogram  or  activity,  and 
tiot  institution. 

I  submit  to  3'ou  that  program  or  activity  is  stibsumed  in  the  institu- 
tion. ;^^3  institution  has  100  programs  or  acti\  Itles.  When  the  FedeiAl 
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bill  savs  tliafc  tlio  proliibitlon  relates  to  the  program  or  activity  rccehy 
iiig  financial  a^ssistaiicCj  I  submit  to  you  that  this  is  the  limit  ot  tM 
Federal  regulation  tliat  can  be  imposed  upon  that  institution  by  tile 

department.  . ,    ,  .        ^.  l 

^^ow,  if  the  CoTigj'css  saw  fit  to  provide  that  any  institution  that  re- 
ceives anv  Federal  finaiiual  assistance  will  comply  with  the  follow- 
ing recnui-emoiits,  in  all  likelihood  much  of  that  regulation  would  be 
constitutionaL  But  that  is,not  what  Congress  has  provided. 

The  question  that  undeistand  to  be  before  tlR--  committee  is  whether 
'  the  -regulations  have  gone  teyoiid  what  Congress  provided  and  in- 
tended. I  take  it  that  Congress  intent  appears  more  obviously  trom 
t  lie  sf atute  than  sumethinjr  in  the  lejrislative  history.         '  .  .  , 

■^^TiToiTi^neTrTii^^^^ 

not  any  institution.  .     .        .      ^  ,         .  .      ,   ,  - 

•Theiecond  point  is  this.  If  it  is  the  nilention  of  he  regulatoiT  body, 
'"'"cohb7$fciTn\W 

havQ  identified,  that  might  be, dealt  with  by  what  is  called  the 
maintenance  of  olVort  requiremcnta.  ^Aliere  Federal  assistance  comes 
in  on  top  of  the  athletic  program,  the  chemistry  department,  or  what- 
over  it  is^  there  is  a  maiiiteuanco  of  effort  requirement  that  says  that 
•  the  institution,  if  ii  is  going  to  get  the  FCideral  moneys,  has  to  keep 
putting  into  its  own  budget  an  amount  equal  to  what  it  is  now  putting 

'"This  keeps  the  institution  fiom  .taking  tlie  money  away  from  the 
chemistry  deiKirtment  and  putting  it  into  the  chapeh  or  some  place 
ebe  That  is  the  wav  to  leguiate  iuid  deal  Avith  this  particular  intent, 
short  of  imposing  n()on  the  entire  institution  the  smothering 
mechanism  of  Federal  coutroL  which  the  title  IX  regulation^  do. 

Ur  BuGirAXAx.  I  am  frankly  relieved  that  your  survey  discloses 
that  oiav^^O  iiistitiitiom  mit  of  the  6g  that  you  have  heard  from,  ^ 
receive  Federal  aid m  excess  ofSlO  percentT^;;     77      ^  "      '\  'T' 

Xn  all  candor,  I  said  to  this  Committee,  before  I  became  a  member  of 
it,  that  I  felt  we  were  building  a  liouso  upon  the  sand  m  rendering 
private  education  so  dependent  on  Federal  support.  aiuVso  moreasnigly 
so,  that  the  court  decisions  will  be  coming  out  stating  that  it  is  imcoii- 
Qtitut^onnl.  that  you  cannot  provide  this  kind  of  lederal  area  to 
sectarian  institution.       .  ,        .^     ^        -  n.^f 

Tlie 'burden  of  my  testimonv  is  to  preserve^the  altenianvcs  so,  ti\at 
the  ifiBtitutions  that  function  without  Federal  assistance,  and  choose 
to  do  so,  hut  nnder  the  regulations  such  an  iiist^itution  has  to  screen 
every  student  who  enrolls  to  make  sure  that  he  is  not  on  the  trl  15iil 
or  receiving  fi  loan  through  the  local  bank  ^uamnteed  through  the 
Federal  Govei'nmeiit,  or  they  will  come  in  under  the  re/?nlations,  even 
thou^'h  thev  are  i-eceiving  nothing  directly  from  the  lederal  govern- 
ment? That  is  one  of  tlie  most  offensive  things  about  the  regulation. 

Ur,  BucitAXAX,  Thank  you. 

Mr.  Sntox.  ^Mr.  Hall. 

Mr.  Hai.l.  ^To  questions.  ^  . 

Mr  Snrox.  This  is  digressing  from  the  thrust  of  your  statement. 
'    You  and  our  univei^ity  was  the  largest  private  univei-sity.  Are  you 
larger  than  your  alma  mater,  the  Univei-sitj  of  Chicago,  or  boutliern 
ifeTtedist,  or  any  of  those  schools? 
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Dr.  Oaks.  We  lunc  25.000  fulMime  students  at  Brigham  Young, 
whith  makes  us  the  largCht  private  uniNei-sitj  in  tlio  country  in  terms 
H  of  fnlltime  enrollment.  There  is  a  number  in*^the  2vortheast\\hich  are 
larger,  if  you  count  tho.enrolhnent  iii  evening  school. 

We  have  a  relatively  small  e^ening  school  inogram.  but  ^^e  liave 
a  25,000  enrollment  of  full-time  studen'ts.  " 

Mr.  SoLoxTI  disagree  with  in} ^friendj-iCr.  Budianan,  on  the  con- 
ibtitufionai  yufstiun  bcuaube  it  seen»i»  to  mo  there  is  a  giiiat  variety  of 
Federal  assistance  that  is  i)rovided.  My  gue.-js  is  tluit  Samford  and 
Brigliam  Youug  liaM*  foinuhition.^  to  which  people  donate  mone;^,  and 
g     that  money  is  tax  exempt.  So,  you  are  recen  ing  a  Federal.subsid} ,  a 

 lu  etty  subsf^intiaUTederal  subsidy. 

Mr.  BucijAXAX.  This  is  a  very  difik-nlt  question.  If  30U  take  t!io 
point  of  \  iosv  tlut  we  hhould  ta.\.  If  \uu  nujan  a  coinuicicial  onterpribc, 
or  if  you  mean  nit>ne\s  donated  for  the  bencfitj^of  the  univer.sity,  to 
'*^'**'*TiTiTo\\nfhe  unnersity  oy  support  its  life.  I  wo\ild  ouIn  say^  that  the 
other  side  at  that  constitutional  question  is.  If  you  can  tax,  this  might 
run  into  constitutional  problems  on  the  other  side. 

Dr.  ()ak>.  I  think  the  Supreme  Court  has  given  us  the  Constitutional 
doctrine  on  that.  In  Wa7.z  ^.  Tax  Commlmojicr.  the  real  estate  case 
couiing  out  of  Xcw  York  on  that  matter,  it  was  contended  t^hat  to 
jnak?  a  J:t*al  c>tatc  t;u\  exemption  to  n  religious  4n.>titution  was  violat- 
ing the  nece>>aiy  supar;ition  between  church  and  state,  because  the 
church  bojielited  from  that  real  estate  exemption. 

The  Supreme  Court  di>agreed  with  the  argument  that  30U  ha^e  men- 
tioned. While  I  ajn  not  convci'.suit  with  the  spetifii-  langijage  in  the 
ca.'je.  I  think  that  it  is  a  principle  with  Supreme  Court^'afithorit}  to 
suggest  that  the  fact  that  sonicone  gets  si^e  indire^:t  bcAcKt  out  of  a 
(ax  deductiim  doei>  not  subject  that  iw^titalion.  church «or  otherwise,  to 
^^^JEedcraJ^^ 

the  church  and  state. 

I  hope  that  that  particular  docti  iu^growjs,  becau>e  in  that  doctrine 
is  the  asMired  identit^\  of  pihate  anil  reli^ioui)  orgaui/.ations  iu  our 
socipty.  which  liave  such  an  important  position  in  our  society.- 

yLw  BucHAXAK.  If  tlie  State  can  tax  tlie.  church,  does  that  iiot  then 
imply  a  control  of  tlie  church  that  goes  beyond  tlie  prohibition? 

Mr.  SiMox.  I  am  not  lecommending  that  tlie>e  taxes  be  ei^taljli.^lied. 
I  am  simple  suggesting  that  in  that  ^\ay.  if  I  irive  i>'lMO  to  Brighaui 
Young  rni\  ei-sity,  and  I  get  a  $7,10  tiixJjJ^akJk  Ule4U'acei^s,.tlie^:e.aJL^^^ 
substantial  l)ene(it^.  obvioui^ly,  that  pri\ate  htstitutious  receive.  ^ 

rii:?t  of  all,  just  a  very  general  statement,  ifr.  Oaks,  and  I  say  this 
with  due  respect  tecauso  I  have  lieard  things  alx>ut  ^ou  from  ^  our 
colleague.^  at  the  University  of  Chicago  and  elsewhere. 

As  I  read  o\er  this,  it  is  not  too  hard  to  go  back  20  ^ears  and  take 
the  same  statement    look  at  it  tonight   take  the  same  fetatToment  and, 
substitute  "race"  for  Stx,"  and  j  on  aie  kind  of  going  thi:ough  the  s>imo 
arguments  again*       ,  *  .      ^ '  ^ 

Secolidly.  I  am  not  sure  I  hxv^  yowv  legal  thesis,  but  I  am  concerned 
about  the'  practical  implications.  T  aL^o  agree  that,  someliow.  this 
violates  something  fundan7ental  if  Brigham  Young  Fnh  er>ity.  Sam- 
ford  I"nn  ei*sity.  or  St.  Francis  Xavier.  ha\  e  to  jro.to  someone  at  TIEW 
to  say  :/*T]icre  are  our  religious  tenets,  therefore  .  .  that  kind  ojE 
thing,  which  we  have  to  be  selisiti  ve  to. 
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1  would  bo  vcrv  much  interested  in  your  sending  to  the  membei^ 
of  the  comniittee/or  to  mo  anyway,  your  suggestions  as  tp  now  these 
rules  should  be  modified.  Ideally,  I  understand  that  you  would  like 
us  to  say  that  \vo  are  simply  going  to  reject  them.  My  vote,  irankly, 
cannot  be  iu  the  direction  of  rejection,^   ,  .      ♦         x.-   i  t  ^  v 

I  am  willing  to  make  modifications,  wluch  are  practical,  I  ooirt 
w<mt  rules  that  are  impractical,  I  would  be  very  nluch  mtei'ested  m 
vour  suggestions  as  to  how  we  could  make  progress  m  tlus^JNation, 
how  ^ve  can  coutimie  to  push  Brigham  Young  University,  »amiora 
University,  and  all  the  other  schools  in  their  station,  but  at  the  same 
time  not  create  umuauagable  problems  for  you,-     '  * 

Dr.  Oaks,  We  will  be  pleased  to  undertake  to  do  that,  and  we  will 
communicate  with  the  committee  through  our  counsel, 

[Supplemental  material  from  Wilkinson,  Cragun  and  Barker.] 

AVILKI.NSOX,  CkAGUX  &  :PARKER, 

I/AW  Officks, 
Washinoion,  B.C.,  June  27,  J97o. 
Re  HEW  Kegulatioiis  Concerning  Nou-discriniination  Oii  The  Basis  Of  Sex  In 
Ktliicution  Progrniiijs  And  AcUvUies  Receiriug  Or  Benetilting  From  lederal 
Financial  Assistance, 
llMu  JAMta  G,  O'Hara,   .  "  ^  ,  , 

Vhainmin,  Ponhecomfnry  Educational  Sulcqmmltice, 
Jlou.^e  and  Committer  on  Education  and  Lahore 
Waahinotpn,  D.G, 

hr,.\v.  Mb.  O'IIara  :  On  June  24,  J075,  Dr.  Dallin  II.  Oaks,  Presidene  of  Brigliam 
YiMni"  Oidversity,  Provo,  Utah,  and  Secretary  and  a  member  of  the  Board  of 
directors  of  AAPIOU,  testified  before  the  Postiecoudary  EUncation  Subcommittee 
of  the  House  Education  and  Labor  Committee.  During  the  questioning  of  Dr. 
Oaks  by  members  of  the  Subcommittee,  a  question  \\*as  raiised  with  respect  to 
Section  SeJ2.of  the  HEW  Begulations  which  would  require  a  religious  eduea- 
iional  institution  seeking  to  claim  the  exemption  provided  for  stick  institutions 
in  Title  IX  to  carry  the  burlWof  proving  to  the  Director  of  Civil  Biglits  at 
jlKW  VTnit  sUCrlrfettglrmtentis^reHed  xm  br^h^-  institution  are  bonafide.  Thu^^ 
a-'  is  stated  in  pag<  12  of  Dr.  Oak^s  statement,,  a  government  agency  becomes 
-the  finar'arbiter  oi'religious  worship,  pracUce  and  beli,ef." 

Mr  Simon  and  Mr,  Blouin  requested  that  we  suggest  an  aUemative  to  the 
regulation  that  would  not  violate  the  Constitution  and  still  carry  ont  the  intent 
of  Cjongress-wlth  respect  to  non-dlscriwlnation  against  a  person  on  the  basis 
of  sex.  On  behalf  Of  Dr..  Oaks  and  the  Association,  we  would  recommend^  that 
Section  80.12  be  amended  to  read  as  follows  r  •  i,  , 

This  part  does  not  applv  to  an  educational  institution  winch  is  controliea 
hv  a  religious  organization  to  the  extent  application  of  this  part  would  not 
.  be  consistent  wlili  the  religions  tenets  of  such  organization.  •  ^. 

.  Jr4»cUHUKnnglL.Uhov^i,lsadmticaUteJ^ilM^ 

It  1^  also  the  exact  language  of  the  exemption  as  it  appears  in  iiile  lX.  u  e  sug- 
v't-t  that  Sul)sectl6h  (b)  be  deleted  i:i  Its  entirety.  .  ^      ^  . 

^  The  result  of  the  regulation  as  amended  would  be  a  restatement  of  the  statu- 

^  t<»i  v  intent  of  Congress,  a^hus.  If  a  claim  of  discrimination  Is  lodged  against  an 
educational  Institution  controlRnl.  by  a  religious  organization,  an  action  can  be 
hr^Misrht  in  court  to  determine  the  validity  of  any  exemption  claimed  by  the 
edm-atlonal  institution  under  the  Subsection  of  Title  IX  and  the  regulation.  This 
^\ould  eliminate  anv  interference  by  the  Executive  Branch  in  religious  matter 
and  place  the  responsibility  for  determination  of  v/Jiether  the  reguJatlou  and 
thf  .<tatute  has  been  violated  in  the  hand:^.  of  the  Federal  Courts  traditionally 
ombued  with  this  responsibility,  '      .  '    oo      h  ^ 

Because  this  recommendation  was  discusse<!  more  fully  at  page  28  of  the 
comments  ifled  witii  HEW  on  behalf  of  AAPIGU,  we  respectfully  request  that 
iu\^  letter  and  the  entire  comments  trnuMnltted  herewith  he  included  in  the 
i>r:ufcd  record. 

Sinct»rely>  'Wxt.kinso.v,  Cragu.v  &  Barker, 

By  GoHDoy  0,  Coitma.n'. 
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Dr.  Oaks.  On  the  qnthtion  5£  race  and  seXjI  tJiought  tlmt  Ihad  met 
tnat  is*suo  head  on  in  my  statement,  on  tho  top  of  page  15,  ^vhon  I 
acknowledged,  or  ad\ociItcd  the  fact  that  race  and  sex  stand  yn  an 
eiitirelj'  dilfcrent  constitutional  footing.  ^  ^ 

I  made  a  dibtinctluii  between  Bromi  v,  tlie  Board  of  Ed^«:atio7u  I 
doiVt  want  anyone  to  ha^  e  any  doubts>  on  tliat  scure.  We  are  not  trying 
to  warm  up  some  old  dlscre\lited  arguments  that  were  tendered  .to 
juslify  racial  scgivgation.  This  is  a  cJlferent  matter,  aHogether  dif- 
ferent, as  one  scei>  in  cousidex^ble  detail  in  m^^  sfcatemenc,  and  all  of 
my  discussions  addreSbjLd^lo  the  religioui  and  etliical  questions  of 
which  abortion  .was,  givei\  as  an  example,  are  to  illustrate  that  there 
is  quite  a  diilerent  ielutlouslup  between  these  principles  and  legal 
arguments  on  the  question  of  segregation  of  the  sexes. 

On  the  question  of  tho  diiFerenee  bet^^een  i^^gregation  on  the  baoi^ 
of  Vttec,  autl  ae^regciliun  on  the  bas'us  of  .^tx,  I  bubiiiit  that  Congi  e.^a  has> 
bought  that  particular  argument.  Again,  as  pages  10  a;id  11  of  my 
statement- n ill  show,  and  as  the  regulatiouA  Uiemsehes  conee.de,  while 
Congress  prohibits  any  segregatioi;  uii  tlie  basis  of  race  it  extended 
ttJ  iijStitutions  the  ng)it  to  ha\e  separate  aeconnnoilations  for  Uii^ui 
auil  wonieii,  toilet  facilities,  locker  ruuiu^uul  shower  facilities,  etcetci  a, 
as  long  as  I  hey  pas^  the  inspection  b}*  HEW. 

Mr.  Bi.oniN.  I  have  une  more  questicju.  Specifically,  with  the  en« 
foreehunt  power  of  thic  bill,  it  beenis  to  me  the  or.Iy  penaky  for  lu^s 
of  Federal  funds  directly  to  the  iui^titutiun  has  been  pretty  well  as- 
SUiiicd  by^  all  tho&e  ^\\iO  ha^e  been  before  the  subcommittee  that  this 
dues  no{  include  cutting  off  specific  assistance  tuuler  tho  Gi  bilL 

So,  the  easiest  ^\ay  to  avoid  any  problem  ^\ithIu  tlie  Luiilext  of  this 
hnw  is  don't  take  any  Federal  monieS; 

Second,  with  ixigard  to  the  question  on  page  3  of  your  testimony, 

tional  Jnstitutious,  endangering  the  di\ei-slt;j^  of  tliought  and  aotiuii 
tliar  ii^jve  been  the  strength  of  American  higher  education. 

What  are  the  unproven  social  theories  that  you  are  referring  to.  in 
tcfnn's  of  the  rules  t  ha  tare  bef  isncS  us? 

Dr.  Oaks.  For  one  example  are  the  unproven  social  theories  that 
education  is  promoted  niore  effectively*  in  coeducational  institutioiis 
than  in  single-scx  educational  institution.s.  I  happen  to  preside  u\er  a 
*  coeducational  university,  and  I  believe  that  this  is  the  best  way  to  edu- 
cate people,  but  I  do  object  to  havluo:.  that  judgment  made  by  IIEW, 
and  imposed  upon  single  sex  institutions  across.the  country,  whether 
thcj'  are  undergraduat.e  or  graduate  institutions.- 

r  think  that  this  is  lin  unproven  social  tlieoiy,'and  we  should  have 
the  institutions  free  to  pui^ue  that  particular  theory  and  still  have 
students  enrolled, in  those  institutions;  supported  by  tlie  GI  bill,  be 
they  male  or  female.  '  ► 

]\[r."BL0urx.  The  regulations  only  apply  to  coeducational  institu- 
tions, though.  Strictl}  male  or  strictjy  female  institutions  are  exempt. 

Dr.  Oaks.  It  is  not  the  ca^e  that  strictlj'  male  and  strictly  female 
instituf ious  are  given  a  short  pdriod  of  tim'^e  to  pliase  out  their  opera- 
tions. Then,  doesn't  my  contention  apply  to,those  institutions? 

;^[r.  Blouix.  Graduate  progrihisl  * 

Dr.  Oaks.  I  said,  be  thev  graduate  or  undergraduate. 


'  Mr.  Blouix.  Can  you  ^^ive  ine  an  exaiaplu  of  an  institution  that  has 
sti-ictk  a  singlorsex  <rraduate  inogram^  k 
.  hw  Oaks,  1  am  sure  that  I  can  give  you  examples,  but  I  <loivt  have 
one  in  mind  riaht  now,  I  am  sur^  that  there  are  smglo-sex  institutions 
Uku  have  grailuato  programs,  that  ha\e  leeri  ordered  to  phase  out. 

Mr.  l3i.ouiN/rhey  are  not  of  a  religious  nature,  "  -  _ 
'  hv.  pAKg;  I  \un  IcbS  positive  when  you  make  that  exception,  but  i 
^thiiuv  that  tliere  are  institutioiib,  biugle-bex  iiiStitutions,  with  a  master  s 
proirram,  for  example,  that  Uii\  e  been  given  a.short  time  to  p  uise  out 
tnoir  graduate  progruiii/aiid  account  to  IIEW  for  the  admission 
]>u!ici*''"^  *»ud  the  graduate  aspect  of  their  institution, 

I  fad  to  see  any  justification,  to  ansAver  vour  question,  for  tliat  pai:' 
ticiiiar  UK  mdatef  nun  ti»e  Departiiitiit,lmTrfairto  s.e(^aiiy  jlisfilicanoiT 
fur  it  in  the  acts  of  Congress. 

Mr.  Ei.oti.N,  I  want  to  make  It  clear,  as  T  said  earlier,  that  I  see 
Jioiaiiig  in  hei-e  that  infringe^  upon  religious  freedom  hi  terms  of 
ediKatioual  institutions.  If  1  fell  it  did,  if  I  Xelt  it  promoted  some- 
thing tliat  I  had  some  reahproblem  With,  I  would  havca  diilerent 
ap[»i';aeh  to  the  entire  set  of  iules  and  regulations  before  us, 

I  iirndy  believe  that  there  is  nothing  in  here  that  was  written  into 
law  pte\  liou^h.  wJ»i«  h  ufls  not  written  in  the  Constitution,  in  terms 
of  iTuarantt'e^  of  equal  rights  M'ithin  this  conntiy, 

f  1  yni  can  gl»b  i«s  some  specific  examples,  I  would  love  to  see  thein, 
"iind  \  on  might  just  wni  a  couvort, 

ifr,  JibGnA.NSs.x.  You  have  answered  iny  question  previously  in  your 
thur  t'Upacitlcs,  and  I  ain  now  gohig  to  a^k  30U  to  answer  the  ques- 
tion a  taxpayer,  as,j>^citi/.en  and  a  taxpayer.  Do  you  feel  tl:at  we, 
in  tla-  Crongrei^s  have  cK'e  right  and  responsibility  to  pui*sne  the  use  of 
MAii  tax  dtdhii-s  In  the  programs  in  whicli  they  fall,  to  make  certain 
that  uie\  are  not  Ubcd  for  unlawful  puipo::u&  by  Vu^  recipient  of  those 
f  umls  i 

J>o  \Q\\  feel  that  we  have  the  ri*jlit  and  the  responsibility  to  see 
to  it  4hat  the  executi\e  buuiJi.  ivhidi  administers  the  law,  docs  this?' 

J)r.  Oaks,  Yes,  I  do,  Conmessman,  I  think  that  Con^^n-ess  lias  the 
u-pon^ibility  to  pursue  the  objective  that  u>ur  question  implies, 

;^(itd,N ,  Coiigrebb  haa  the  responsibilitj^  to  insure  that  tax  dollai'S  are 
hut  ^peiii  i^ontrary  to  the  law.  The  Congress  has  the  responsibility  to 
t.nhit'  ns  ugulatoiy  law»  and  to  super\  isc  the  executive  branch  so  that 
it  will  taihn-  its  reguhttun  laws.  ,so  that  they  are  diverse  in  Ihcir 
ai»p]ii  ation  accoidhig  to  the  sul^iti\  It^  of  the  paiticular  subject  being 
involved. 

If  \  'Ui  had  a  piece  of  legislat  ion  that  affected  how  new  bpapei«  would 
be  ..liMilucted,  or  huw  ladlo  btation^*  uould  be  condticted,  I  wouKl  sug- 
^u-t  tliat  the  Congiu-o  would  boos]>eciaiU  ^'sensitive  about* the  extent  of 
h.->  it  iruh-aoi,\  auUunlty  o\ei  that,  because  of  the  seiisitivitj  of  tile  first 
aihtiidiuent,  !  suggest  tliat^the  &aine  principle  applies  to  education. 

Ml,  HmiAXAX-  Wo  clop:'t  roguhite. 

Pi.  Oaks.  You  do  regulate  radio  stations,  and  I  woidd  suggest  that 
tht*  (  oniniunuutioiis  Act  re\eaKs  that  .^enMti\lty,  and  .so  do  the  anti- 
tm-r  ln\\i>  with  re>poct  to  their  apjdication  to  now.sj^apei-s. 

Rr(  ILVNAN.  As  a  member  of  tlie  Con^re»,  it  is  my  feeling  that 
wLtie  Fcdeial  dulhirto  flow,  Fedeial  control  will  and  must  follow,  or 
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with  iUv^in»ii-U»]e  ljaii«!liu<r  of  orlier  p(»()pk»\s  niuney. 

I  H\  i  h\K>.  I  niiTi'O  with  rliar  pi  opo^^ition. 
,    3Iu  SnioN.       O.ik*-.      tliaiik  unu  unw  cuuiim'L  ami  particularly 
>imi  fx«v}l(i\t  Coiiiiu >:riiiaiu  wlio  liai>  tnkon  tin:  time  to  be  Avich  \uu 
iii*re  t(j«la\.  / 
Dr.  (  )akv.  Thank  yon.  i 

Mr.  SiM*»\.  Oiu  uv\t  ulrins-  is  Carol} ii  Polowy,  as$oriato  coun;^^! 
iiii'l  a>MM*iate  .-i^  iutan  uf  thu  Aiiieiitaii  A^:^ucIatiun  of  University 
Pr»ifi»->oi>. 

STATEMENT  OF  CAHOLYN  I.  POLOWY,  ESQ.,  ASSOCIATE  COUNSEL 
AND  ASSOCIATE  SECRmEY,  AMERICAN  ASSOCIATION  OF  UNI- 
VERSITY  PROFESSORS 

M^.  PuLmwt.  yii,  (  Laiiniaii  aiitl  members  of  the  Snbrommjttco :  ^fv 
L.irue  i*"^  (  ai.olvii  I.  PuUn^x.  ami  I  am  A^soriate  Counsel  and  As^sociatc 
^  Si  » ri'tai  \       tbe  Amu  it  an  A.^toi  iation  of  Univer>ity  Professor;?. 
r     If     m\  pU  a-uu*.  oil  In  half  of  the  asi?ociation  to  comment  on  the 
final  tirlr  IX  it^'ulat  on-  prepared  by  the  Department  of-JXEiUI^ 
:niph'nii*m  r^flt>  IX  of  the  1072  Education  Amendments. 

1  am  UMi^mpauird  toda\  by  Dr.  Alfred  D.  Suuiberg,  Director  of 
Ou\«?rnnicnttd  Ptl.ition.'^,  who  is  also  an  associate  secretaiy  for  the 
AnM'rirnu  A>^oruui<»ji  of  I"niv('r>ity  Professors. 

Wr  arc  prtnldlj^i:  tuples  i>f  our  te>timo!n,  and  T  >vill  himply  sum- 
i.tjiLu'  rhf  p  'iiiIjmI  pt>int-.  in  Mipx^oit  of  t!ie  regulations,  and  then 
l»crha[»^  we  i'an  have  ^^ome  time  for  questions. 

^Cr.  Su\fuN.  We  w  ;n  enter  \  our  statement  in  the  record  at  this  point. 

I  Prepared  .-statement  referred  to  follows:] 

PKrrARED  JitAn\u.sT  oi  Carolti.n  T.  roLowv,  Esq.,  Associath  Cov.nsel  a.\d 
Anhut-iAth  SKt  nt. *  \L\  Kit  1  kiL  A.MLKKA,N  A&isoc  IAXIo^  Of  U^ i\ EKsrfi' J*Korh&soj:s 

Mr.  Cluiifman  ami  luiu,^>^t^  uf  the  .^ub<;oihinittee  t»n  Post.secomlary  E(lucati*»n. 
My  ij.imo  Js  C.»rfAl>ii  1.  ^^l^>v^J  and  I  Ittii  As.s(*ciate  Cuunsel  an^^  As^txjiaje 
^k^n  Uity  (t*T  tht  AuiCTitan  A-^'^ixiatum  of  Univfcr£5it,v  rrofei«s>oi's.*  I  am  Iikto 
r  K!a5  with  o  Iit-aAiut'.  I*f.  Aifre*!  Suiiibcr^t,  who  is  al>'o  an  ^Ubociate  Sfurctao 
f*«r  fh(*  AtiivrUiHh  A^^ij*  i.i£i»»n  ot  ^lil^e^^itJ  Vr^jfva^ors.  Tt  is  my  pleaKurt*.  on 

h.'ilf  of  til*'  A>^«ftiau.*ii  u>  tAUkkimut  on  tht*  final  res^ulatioiis  pjri'parod  h.v  tlte 
InjartiiiMi.t  of  Ue.iU!!.  Xthn-aUiai  and  Welf.tre  to  iniplcnieut  Title  IX  of  tho 
Kd»i*«ni'*n  Ai^uuuiuM  uu-.  <*nr  toninicntN  will  n  inio  primarily  to  liicUer 
#ilu.  .iM-*n  ana  v^ill  IftuhLi^ld  MfUuii  p*;rtiuii.s  of  the  rcgidatioAs  whicJt  affoft 

.\f  ihi*  iiuiM  t.  h  L  LH*^  th'i^  .'uadt'iiiic  wouif  u  lireaUictKa  sign  of  relief  \\h«'u 
linal  Tnl*  IX  rtKulait.*a.>  w^it-  nieasod  1^\  Sutiftary  Weinberger  on  .Turn*  o, 
li»T5.  Til-  iUiiiJi.,*  .u*d  4iiaa'«.t"^^aiii>  i*rolung*'d  prot'c^s  by  uhiob  tbe  regulation^ 
^^#ri-  ♦hafi**.!  aiid  riHlr*ifi»Ml  iaif^nl  a  -substantial  dfl.My  in  enforceinont  i*f 
T»Ue  IX,  tbu-*  pi  fiiiifUn.,  th^'  ( otiunnation  of  >cx  di>criniinati(»n  in  nniny  odma* 
fo-ii.ii  pto;::r<(ni'«^44oti  auiwUes  \\bi(h  art*  ri'*ii\inj^  or  bcuHittiiig  from  fcuhTal 
lot.tntial  a^-i^tun* Jt  lia*  s!iidi*n!>  uiio^u  i^^es  are  beinj:  ^hapt•d  by  oar  »niu- 
♦  ati*«i»al  UiNcauiit^n^  wbii  -^unul  ti*  lo^v  the  mo^t  from  priitracti'tl  delays*  sinrc 
ih*'%  hat  I'  iM>  ff  u  avf'iiui's  of  redr«*>>  fur  eduvatioU'ielated  se.v 

*-ritalfM?lon  eoniplninrv  oihi.f  than  Title  IX. 

Th»'  Tifb'  IX  reiiJilati  adu])trd  U\  IIHW  aro  M'boilub'd  to  take  (»(Teor  on 
Jik's.  JI,  I.'»7.\  ptioi  i*»  tbv  i<pLiun«  of  a  j*e\v  sdiool  .\car.  We  ur^c  tliat  aiipropi  Ktte 
fraiiitii*:  pT»*^raat^  i'<'S4i»  --o  that  IlIuW  nuitaial  en»plo.\ co**  will  finally  la«  ablo 
I»r»*iiiecl5  and  ctniaaU^  ii*  Londui  t  compliance  ie\H*w-^  and  proi'e>i«  outstanthn^ii 
« <.f]tt{>Iaini^,  We  i\f«nld  4iIm>  mil  your  attention . t»>  tlio  factHiat  olhor  fednai 
aOMi*  e.--^  ^*l*elji  pr»*u<b*  fai,d>  fir  iduuttli»nal  projjrranis  or  to  education  in^Citn* 
th  u^  iumt  tu-.M.  Ui.'Kf  tLi  Liki^i.^'^K:  *»f  Titit  IX,  adopt  apprupnale  I'iigidatiuas 
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jiruvi(le<l  S.rJS  billiuii  doilars  to  ai»i*ruMiiuiti  :i.3(>S  in.stitutioii.>  <i  hi^rher  eduou- 
iHin.  Wo  uuiiUl  .sugjiu.st  that  \ariuui>  adai»tatiuaj>  aia>  ha\c'  iv  In.  niaUe  hy 

Iho  oUuT  tinrti'i-ii  li-derai  a^enut*>  uhicli  iau>t  aiUM^t  a*^ilatu»iis  to  iiuplemciit 
Xttle  IX.  tho  iio\v-i)iii»ii.shinl  Hi:W  regulaiiou^  bhouUl  iiro\iae  the  aiiaiimini 
>tandard  for  othur  agoaeios  to  foi!o\v. 

Lot  iiie  iu-j:iu,  ho\/o\er  >tatiii?;  that,  in  x^'neraU  wo  supitort  tlic  JitJe  IX 
r«*i;iiiations  as  iiijaii.\  i.>.snodr  While  tJio  reguhilioiu-.  uia,\  he  tho  le-ult  of  com- 
promiM*.  and  thu>  weaki-r  lu  m-Uioo^  than  >oii>e  v\oiihl  and  luore  doiiiandiiig 
an  parts  than  otht-i.s  wouhl  do-4n%  \\v  hvUvw  that  the  owmW  impact  of  tho 
rejjuiation^  he  i»oMti\f  in  opuun^  education.il  opiM»rtuiiUic<  to  all  persons 
re;:ardh»ss  of  .>e.\.  It  i>  our  position  thiit  Coaiia-b^  should  not  intf^  fere  with  the 
jnipleiuoiitaiioii  of  the  rejiulatiiHis  and  that  the  proiaiso  of  noudi-^crunination 
,  ouihMdn'd  lit  Tirk-  IX  ^honUl  he  peruiittea  to  hetoiae  an  integral  part  of  American 
fducaHon, 

Iho  UetiuhiUonv  .si*ouid  he  ?:l\en  an  opi>ortnnij:,\  to  Mork.  Whatever  flaw5?  may 
ex->i  ill  the  1ith  n-jiuhiti*at>  .\ill  hei'oine  more  eoucivte  after  education 
iiK-sti^iirions  snhjeit  to  Title  IX  haw  eompleted  the  htlfn*vaUmtiou  required  hy 
^eftn^it  M>,;?of  the  IWulatioa^.  We  would  xn^v  that  in.sUtutioiis  prei*arc  the  self- 
«*\aiuation  a.s  a  ryoperatne  effort  with  the  a»i,^tanee  and  i^uidaiioe  of  faculty 
ami  sttitjent  lepre.setitatn  e>.  Uhtil  the  M-lf-e\  aluatiuu  hi\^  heen  ooniplctcd.  the 
:«-asiiiih'*.\  and  toj>i  ol  lusiitutional  comidiaiiec  with  the  regnUitlunh  will  remain  ^ 
«  ^j:;;e«\\orUr 

In  their  final  form,  liie  Title  IX  ie?uIaiious  plaee  ompluiM^  on  the  resolution 
f»f  sex  tliMrmanatnai  n»iui>laint.s  \\ithia  an  in>titntion.  The  AAUP  has  lonj: 
i.i\ored  siU'U  an  jipj»rc».n  ii  a  i  onet»iuitaut  chai*atteri>tie  of  ro.spousihle  insti- 
lurional  .s'eif-.i:o\einanit:/  We,.tie.  therof»#re.  pVa.sed  to  note  that  in  StK'tion  SO.S 
'  a»j.  the  Ue^rnhitioit.s  re»iuire  in.stitutioti.a  recijaents  to  **adopt  and  puhlisli  griev- 
auee  pnH-eduies  |>ioMdiii^  for  i>ioo>pt  and  niuitahle  re^ol^utinu  of  ^tutlont  and 
eiiiph^t'O  romplaint.s  '  lu^ui/aUe  under  Ihe  Keguhltion>.  In  Keeping'  \\ith  our 
t«»itemi  that  edmatnai  in^iUtitioiis  artiuilate  Mauid  and  jiuli(iHU>  regulations 
and  crunane-*  proeeduu>s.  the  A>.s<Hiation  wiW  eontinue  to  UmuI  assistaiioc  to 
tiiruity  iiiena»ers  and  adinini.stnaors  who  are  >eekini;  information  ahout  ap- 
propnate  ;cne\an*'e  pnnedure.s  for  higher  education  institutions. 

The  AAUP  eonsulers  it  paitieuhtii.v  prudent  that,  in  the  Kaiploy input  .section 
of  thf»  Itc;:tdatioits.  m  mu^t  resx^*'^  IIKW  has  cho.sen  to  conform  the  Title  IX 
reguhittons  with  the  Sev  iJi^oiiiiiination  duideline.s  of  Title  VII  of  iho  IIKJI  Civil 
liiuhtN  Aet  and  ju  ihe  area  Jif  [m^  or  eomju^iisation.  with  the  iequiiviaentJ>  oC  the 
ivtjual  I'a.\  Act.  Because  wo  tiavi-  heen  working  particuhirl.\  Imrd  tu  ^^^ahH.sh  the 
right  t*f  aeademte  woiat  a  to  iMpial  pea>ioa  heaefit.s.  we  \\ei*c  di>apiMdnted  that  tho 
reguhitnai.s  did  iM»t  leiiuiie  ia>tAtutii»n>  to  pi  o\  ide  equal  nioiithl.A  in  a^'ion  henetits.  , 
it»  male  ami  feaiaii*  emphoee.s.  Ilnwever.  Secretary  WeinlKM-gir  aunouneed  on 
.Mtne.'l  VjI'k  in  a  pre>s  ii'h-a.se  who  h  aouanpauJed  diNiiihntiiai  uf  the  regulatioius 
th{\t  •  Tlie  Pre-ideat  i?.i*.  dire,  ted  tiio  Hqaal  Employment  Opportunity  Coordinat- 
uig  (louaeil  to  stud.\  tlos  issia*  fuitiier,  ia  consultation  wttli  IIHW.  and  to  repc»rt 
Ma'-k  to  iiua  l\\  i)etnl»er  irali.  ■  This  .study  is  expected  to  guide  thv  lederal  agen- 
i  M*s  touiU'd  a  unifoim  poloy  and  we  stroagl.\  urge  adoption  of  a  pohcy  requiring 
the  paMui-nt  of  eipiai  aouithly  pension  heueflt^  to, male  aad  feniale  iiap!<oees. 
We  ha-.e  di'taded  our  reasons  in  support  of  equal  pension  henehri;  in  recent  let- 
t«-r.s  ti»  I'lv^ideat  Fold  aad  to  JSecietary  of  r:^il*or.  John  Dunlop,  in  our  com  nun  ts 
suhmUted  to  IIEW  on  proirt*>ed  Title  IX  regulation^ 4  ami  in  a  pai^i  r  to-authored 


^potttm  f>o2  nf  PnaUe  havt  provldos  that .  "Each  rc^teral  ticimrtment  nt\*\ 

ft«-.'iicv  uhH'h  Ih  I'luport*  ro<l  t*»  ^\t^nd  KfdiTid  flnanilal  as^<i^tanto  to  ochication  pn* 
pram  or  artivltv,  b\  of  gr.int.  loan,  or  cuntract  otlior  than  a  contract  *>(  Insurance  or 
yuarauu-,  Ik  authijrlzed'aiul  UlreotoU  to  effectuate  the  rovtsions  of  .  .  .  ftho  aatl  >c\  <\U- 
.rimlnafion  pro\l«lon»l  .  .  .  section  001  with  respect  to  siuli  piocrain  or  activity  »u 
•  ^^^»an;;  ralos.  f fjzuiutiMii^.  op  or*h'r«  of  general  apphcaMlity  whlcli  Hhall  hv  c«.n^i^tent  with 
<«t  Uliafiiicht  of  the  ot»jeitiv*'s  of  the  Statute  authorizing  the  iinftiRlal  a;s>i>tance  in  con- 
nwtlr  ii  with  tvhich  the  action  Is*  tak*n/'  ^  ^  ^  ^  , 

'  t**irral  fiuppftrt  To  I  nivctitUies,  Colleges  and  Selected  Nonprofit  Itiftittttious,  tipcat 

^  InriiHiU)^,  I>«'MatMnients  of  Agriculture.  Pefense.  Commerce.  Huu^lns  ana  i^rlmn  Devel- 
•'t'liinii*.  Interior.  hat)ur.  Transportation,  Health.  Education  anj  Welfare,  Atoniic  Kacrsy 
«  ■.mitii^^lon.  Otnce  of  Eocnonuc  upportunttv,  Kavlronmental  Prutiitlon  ApeiK>.  Apcn<5' 
I  Of  Iniernatlonai  r>e^'eiopment.  National  Aeronautics  nnU  Spa<;c  Adniini^tratlon.  and  the 

Kation^il  Science  Foundation,  ^  %   

*  .W,  *\s.,  lSl»iO  Statement  On  Gorernraent  of  ColleffCi  and  Lnlversitto'^.  and  *'19<2 
,  L><  (>fiti<<«'ntl»a  In>tUotlonai  Kpcuiatlon.H  un  Ae.itlemlc  Frcedoiu  and  TeLure,"  reprinted  iu 
,  .AA  VP  PoUc!/  D'joimoUs  and  BcporU. 
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(  oinmltU-o  W  Clia.riM  ii»on,  Dr.  Mnvy  Gui>,  and  ^jpinnUtfo  AV  monibt-r,  Dr. 
llurbiua  Btrpaan.  I  <uii  .^ubiuitting  lin'^i*  tiutunu nU  W(h  our  tvM unun^v  to  fur- 
tl.t*r  aiiiplif>  the  A*^'^i.iatiuu    iniMtiun  uii  tiit!  btiiulits  Ks&Ut^ri,  (Kxliibit 

The  |>i*rtion  *»f  Title  IX  llegiUati»ui:>  iiSi^tiim  S0.57(c) )  *  whkli  (U*al.s  with  the 
tHatiitout  i*r  i/r\*^n.uK^  for  iiut>h>j» lui'iii  i  ur]^o^i^s  iUh^s  lulluw  Title, VII  Ciuuh'- 
ill  iiqaiiiii^  that  i>r* retail  *i  4lhu*.^M'?>  h»*  hv.itftl  <is  t<'ii»porary  dhs- 
.i-  iHui'S  for  ll'f  i>iiri<*iM  i>t  it'a\t,  (l^^,i^aUi\  inroua*.  and  for  ihe  ao  luai  uC  uthj^r 
ht'iKlUij  ur  MjrMVfS,  We  bt-iit'\t*  that  the  Titlu  MI  Ciunkhiivs  hnw  ^ivvn  8uh- 
^tautuit  i>rotri.tu^ii  to  iho?t  »\»>iut^u  who  \»i.>h  ti*  hast*  ciitlfin'ii  while  pur^^uing 
« ait  vrs.  Maii,»  tUutation  inr^tuiitioii.s  luiw  r«vi>rd  t^viv  t*atphA uu^it  i-'oJliMe,s  tu 
iaoihk*  luviVn  al,  hoN|Hi.tii/.atiuti,  aud  di>at*jlii.\  la.^ui.Uhv  wlueh  roveis  prejj:naiit'3' 
.  lal  ,.r»  4iiain^.\ -rt  lati'd  iU^u  •'vn.  It  woalU  ha\e  t»tH*a  laost  unt«>rtuuare  if  Tifle  IX 
li«'^Mla  had  tletn'a-td  tiu.^t-  uLli^4Alion>  aiitl  vu'  aoU*  wAih  ^ali^IaUio^  that 
the  T!th»  IX  rojjulatirai.s  <on4pleinent  Title  VIJ  Uaidelini^.  ^» 

TL»'r*»  is  i!*«Io«d  aa  ur4»  uc\  lu  iianin^;  f4;rwarU  \o  iukiWunm  tiie  Tirlc*  IX 
r*  ,a-ati<ai^.  Stad^  at-,  aie  lo  he  the*  iiriiicii/al  hvia  lUaar.fN  of  Title  IX  aud 
tL*'  i[ij*i'U->i4**<dIu4  lU -,ulaUtai>.  .dio4AM  imt  hi*  n*4Uued  to  wait  an>  ion^^tM'  dtr 
tu  t-diuatioa  *;i*poftmiit,\  vMiluait  rt^arU  to  m^\.  We  lH'iie»e  th<U  iuan.\  iuhti- 
tu^-un^  ar*'  read.\  tti  ^.aro  iHil  au  ^;»;.>d  iauh  Uie  renuireiaeut  auil  ">i>irit  t>l^  Title 
IX  aud  th.-nua-e,  ut.ii  Ctaij;rfh,>  iu  ^/t^riiUt  Xuit  luiiiU  iiieut.Uiuu  (d  the  re^iula- 
thth-. 

W.  '.h.tUJ**'  hj|*i.,\  tu  rt'S'ontl  to  au\  qtK^tions  juu  uiai  ha\e  iunteiniug  the 
A>^*K  lathaiS  poMtion  on  the  TitielX.Uejjulatiyiis. 


AMhHff  AN  AS>>0CrAlION*0K  T'XIVLR^ITY  I'ilOFFsSOKS. 

M^dMuiMon,  DX\,  Mai/  ^07o. 

ThK*  Pi:fsii»kxt. 

in.vi:  PitKsiDt.Nf  roiiu.  Vou  t  uiTeiiti\  l*a\e  on  .\our  d.j>K  a  haal  draft  of  re;:nla- 
tioi,*«  prepared  h>  ttit^  I^epaftiuMit  i>f  Iftaldt.  I'dieauou  aud  Welfare  to  iiaple- 
u*  tit  Tale  IX  «*f  £iu*  li>7-  Ldiu  atiou  Aiui'iMliuenti^,  X  w^UJt  t*>t«dl  to  a  our  att**athai 
a  ^AtatftT  of  ei.iutru  ti>  iiu^udn'r.s  of  tiie  Auu  rican  A.•>^t*thuaou  of  Liu\er.>iij  I'ro- 
ie-^^urs  wliieh  is  addressed  in  the  rogidations 

A.^  javM'UlIj  wrUteiip  the  Title  IX  re^^uIa^I^/n^  p(radt  eiapbotns  ^suhjiu't  io 
TUI<  *  IX  r«'4ain*fiii  jit->  \u  eitlier  pa.v  equal  *  outrihutiou.s  on  heJutif  of  all  eiu- 
l>iii^u(^  or  io  providt  in  OMt>u  ]/l<aKs  wiiiili  {m^  equal  huueiit^  to  .>lnulail.v  .situated 
loalt*  aud  feuiah'  »'iapitv\  ixs/  Mauy  lauht  r  udu*  .tti*ai  i/i.slituiuais  now  pro\  ule 
i-euMou  plaiA.s  uhlcii  iii}  iiai'iiiud  aiouti4i\  lautTits  huM'd  oii  .st^  aial,  therefore, 
tu^  aj:al  hui;;na4('  of  Titlu  IX  ri'Afuhi tiou.s  wdl  }uuea  suh.stantial  iia{>;ut  ou  the 
•lU*  ^riiai  of  whetiit^r  or  not  aeaiUiaic  v\ouitii  wiU  euutiuue  to  nHvi\e  reduced 
I>efiMOh  benefits  hec-a use  of  their  sex,  y^^^ 

Tht^  AuaTitan  As.Maiarii>u  of  rni\t'rMfy  Profe.sMa'y  ha.Y>tattlLits  suoptirfc  for 
AjTi'tis  to  iuiphuUi  ul  tlie  priuiifaes  of  eiia.d  iioaitld\  ivunMueat  i-oue/it-s  fur 
ui/i  i.  u  auei  iny  \\  fa*  ult.v.  "  Tlic  re.»<olvt'  of  the  AAUl*  is  .wi^aiNiauit  uet«UM*  faculty 
ai(i«dMi,«  aiid  hi^^hi  r  ulauuion  iu.-^iiitt'tiou^  uhith  pariam^iti-  iu  TeatlaT.s  lu- 
Miniiii/»'  aud  Auuuil>  A^Nsuciatiou  and  VaAW^s^  Ketireuient  Kmutie.s  J*''uud  (TIAA~ 
rUHFy  pt-M^iou  ia*»/-.iaut^  are  ti*e  iiriu -iple  ijioups  Up  Im»  arfueti'd  Uy  reJ?uiatlous 
vha  Ji  miUlri'  the  pa.viueut  of  tH|ual  ixl^u.-'iou  lieUffiL-,  rei:ardh'.ss  of  .srx,  l\\  l^eepiug 
uittj  the  pf>U«>  »*f  the  AAt'P,  OfaaiuittcK*  W  ou  tlie  St/ftu.s  of  W<»mwi  in  the 
A'.uI»a*io  I*rof»*^>i»ai  lia.^  pn>C'Uttd  ti'.s(iniiai.\  to  tht*  l^i'jjartuitnt  of  Labor  in 
^up^rtirt  <;f  I'^aa]  i»i*u«iiiii  htuctlt>  |S»  ptoad>t'r  10.  VM  \y:  A  »  opj  of  tiih>.  testimony 
In  alt.oht'd.  In  addition,  the  urittt'ii  Mauiuents  <if;^oniu»ittt'o  W  ou  projiosod 
Till.  IX  n'truhititiU.N  ."^^H'*.uou.•il.v  »>appoittd  the  reqifTitne  at  of  equal  pension  bene- , 
flr<  if»r  men  and  women  i  (^ouinienr.**  (uuioscd'k    J      ■  ^ 

I'i  u«'iv  of  the  athaui  vuK  nt  iu  leual  tho*4^tr  lud  tlie  suMtiOt-aut  ,sidft  in  tatr 
liari*»nal  pole  h*.s  .siiuo  ila  j*a>JS4i«f  of  tla  Kipiaj^ray  Att  iu  YMu*,  aud  the  IfMW 
('iwl  lUijhts  A*  J.  iU^i»aiai*'  t  uiplu.s iin  at  ia'Uffih->  .^liould  no  long  T  be  toleiated 
wht  n  ridati  d  fo  M'\-ba>ul  or  othi*i  prohUiited  class! fu  at ii>us  ratlur  ilaui  to  neutral 
/  euiplovnient  f.  ''tors'. 

/      At  haM  o»i'  statu  ntitV'uu'ut  pro^raiu  i*nnidinj;  untMiual  n»ouiiily  retirement 
h«*u»  ru.s  for  inoii  aiid  Ui>nRu  It.is  Wvm  htld  urn  ou,>(itutJoual.  i^^ee  JiohKt  tson  v* 

Draft  Ui»giilatlftns,  Subpart  E.  See.  S0.SG<^2), 

/ 
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KiiWf.  iii^o  No.  40yK  \  nuili  rharf?  Circuit  Court,  TiiiUannJ  As  rou  are  aware,  tn»? 
Knual  Eiunloviucat  Ui.i.ortanir\  ( omiiiHMou  1ms  niaailatod  equal  VC'a;^»'»»  V'J^'- 
nts  under  Title  VU  of  the  lOOl  Civil  I{ij,'hts  Act.  In  the 
liUf-s  on  Diseriniination  lUcau^e  o£  Sex  ,  the  eost  of  providing  equal  »  ^ 
not  tou^idored  to  l)e  a  relevant  rationale  for  rufubin^  |uo\iMon  »»t  eqaJiI  benents. 
3tc<-enUy  the  RKOCVs  iuterpretatiun  riMeived  judiual  approval  ju  Manhart  v. 
C'l///  of  Lof  a»£/rto.  I)  KViy  OUii.  ( C JX  Cal,  ISJio  i .  „  • 

Th'»  hick  of  a  clear  Administration  .stand  re«|nirin??  equal  pen.^lon  henetjfs 
WHikcUK  eufomnient  efforts  of  tiie  KKO{\  eienti  ^  aiinvce.s^.u  v  loniUNion  afuuit 
the  \mv*»>^  of  tMiuat  enipluynient  la^^^.  ami  permits  Mane  employers  and  insurers 
to  prulit  from  the  laek  of  fiHlenil  aKreeuient  to  the  detriment  of  romale  emi»hn- 
eci^  a  snbstauiial  majoritv  «t  v\honi  \Mil  nevir  Ihe  to  collect  the  fall  mea>are 
of  tenents  to  which  tiny  are  euntled.  ^^arei\.  coonhnatiun  of  Unh  ral  activity  in 
this  area  ^\ould  take  a  hMp  f«^r\vard  if  Title  JX  regulations  at  leaM  minored  the 
lansuai?*'  of  the  EI-!OC  guideline:^.  ^  ^  ^ 

We  Inlieve  that  no  MU»>tantial  n^a.^onj?  have  Icea  advanc^ir.l^)  supjxnt  the 
conc  ept  umtpml  pension  hem  hl.^.  Ti'Ntimon,\  of  the  insaiumi^  ludu^tiT  at  the 
Xahor  Department's  hearings  ni  September  e8tal.li>hed  that  a  mibstantml  nuin- 
her  of  emploveii,  provide  pyuMun  plan*  whidi  paj  ettuul  in^nsion  hem'lirs  to  snn- 
ilarlv  j;ltuat<-d  men  and  wonieiu  Lar^e  employers  .smh  a.^  the  ft  dcral  government 
have  lonu  provnled  equal  |>iMKSion  henefu.-*  fur  their  emplyy<*^-^  while  mamtaintu^ 
thea<  tuar!al>5onndnessof  nuMi  pro;rrauis. 

(Vrtainlv  federal  legislation  which  ha.s  as  it.^  purpose  the  elirtiluation  r^f  nn 
hiAvful  and  arbitrary  m'X  diMTumnatioa  .should  he  interpreted  ii\  a  way  uliir h 
will  ofTirtuate  thf  h  i'islative  intent.  IVmiitting:  emplo,\er.s  j^uhji  ct  to  iUle  IX 
to  provide  (hM-nmlaatory  pension  plans  hartlly  carries  ftaward  th'*  mandate  of 
Title  IX.  J  iH>p<-  that  in  >«>ur  eaieful  n-view  of  Title  IX  re^ralations.  you  will 
'  correct  tln^  su;ri;«-itetl  inn-4U.uc  to  require  equal  treatmtut  of  uomtiu  and  men  in 
tiM'area  <»f  pensi<»n  benclits. 

.siu.eroly,.  ;,_  jo3F:i'.t  IXTifrr. 

AMK«lCA^'  Association  or  X^nxvcrsity  Pkokks^ors. 

i^ttWffnnf  of  Lnbfj^.  Department  of  Labor,  Was/wtotoit.  D.C. 

l>K\n  SF.i  HfTAUV  iJt  .Nu>e.  I  uaut  to  i-all  to  \our  attt-nUou  a  matter  of  caH'  era 
to  nmmlMMN  of  tlu'  Auu  rican  As^uciatitm  **f  Ch4\i  rsiry  Pruf.s^tos  v\h!i  h  Is  itip. 
fi-niiy  under  snnly  b.\  the  iH  partmi  nt  of  LaI»or.  I  n»fer  t*i  ihv  que^tion  of  w  h  tla-r 
or  nor  acadende  \\imien  utU  eontnuie  to  re<  et\e  reduced  pi  ii.siou  henifits  Im  caus<> 
of  their  vSi'X.  .  j.  « 

At  the  outse*,  it  i^  important  to  note  tl*e  Ant^iricau  Ass»»eiau  *n  ol  Lnn-.  rsiry 
Profi'^sors.  a  predomuunul^  tuAv  mendiershlp  or^ianixation,  ha<  ph-d^iul  Its 
efforts  ''to  tak»'  action  to  imj^ieimut  tln^  prinoidi"  <}(  tqiial  monthly  nrlrwmnt 
hHiefits  for  women  autl  u  en  fj)nuli\/'  Thi'  r"SMh«-  «»f  the  AACI*  is  i«if:nili.'uiit 
hw  au^o  laeultj  lUfUihi  r.s  and  hj;ila  r  i  dm'Utitm  lii'«titiitl>ns  whi  h  partit  ipan  in 
Ti«arher^  InMuance  ami  Annnif>  A  -o*iatM»u  and  C  dUm*  Kcfiremiur  Lqialh^^ 
•  Fund  n  IAA-^Ci{KFi  pt-nsom  proirrainn  ore  the  piim  .pal  jrniU|Ks  t  i  he  aflf^aed 
by  a  c'han'^i*  ui  T.nlM»r  lupariiofur  rt*;;ulatiiins.  In  I-iepiim  with  th(  pMje\  f*!'  the 
A  A  CP.  I'ojainiltef^  W  lOi  file  StatON  uf  W**m*'n  in  th**  A^adendr  I*rofe>^ioii  hi\< 
prt'scnt^'d  tr^fimony  to  Uie  |)*-partnu*nt  ol  Labor  in  sui*i*ort  of  a  i-banjce  hi  th»' 
Jiepartini-nf*^  r'^niadon^  lo  nquirp  the  pa^iufnt  of  i  qual  pi»n-ion  In  ni'Jits  ;>tp- 
t«'mber  10,  thTl  >.  A  fopv  of  this  testimony  is  attached. 

In  vn»\v  .q  Hw  mh jior»Mnent  in  hual  thtmdit  and  th*'  si{?ritru.inr  shlfr  in  tinr 
nniional  tiolmn-.  sm"*-  tie-  passaire  *r  He*  Kuual  l'a>  Att  in  a?Kl  Jhc  Civil 
KiiTht^  Arf  ol  ISii^J,  di\oarat<'  Wiq»iojuient  hwii'rits  sioodd  no  bimf'  be  t  n»Ml 
wlu'U  Ti'hucij to  s«'\  basrd  or  otio-r  prohdoted  »  b.s^lfe  .u*oii>  nnl>t'r  than  to  m  n- 
lr;d -Hti>l  '  I'^  i  Nf  fjo'tors 

At  lenst  one  state  retirement  pro^rram  proud^ne  um-qual  m^»aCih  rainm  nt 
bf  u-nu  for  imn  amh  uomni  wa^  found  umon>rituf lonal  «S>  i*  L'ftjtnf^yf'  \, 
n*  tlhf.  Case  No.  400S  Vandi'rhnr^^li  (  In  uir  C<'Urt.  Tndi  iiut  )  A<  j<mi  are  awye. 
The  Ivpml-nnqdo^miMit  (qqiortmUtv  Cumna^slon  has  ioai»il.kNd  loual  pfn-i»n 
bOPonts  under  Title  VII  of  the  1904  Civil  Hiqht*^  Act.  In  th*;  Cunani-sb.irs 
*  Ouidehn»'<  tUi  IUm  riniHuamn  Bi  i  aus*-  nf  Si  x",  th-  tii>t  of  prodtlin^  e»|tiial  hiue 
fir^  is  not  c.»n-eb  rid  to  bi»  a  rch-\ant  rationale  fur  refusing  pfo\i>i«»n  hi  f<,ual 
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benofles.  R^^cently,  the  EEOC>  InhTpretaUon  recoivtHl  Judicial  approval  in  3/ an- 
hart  V.  Citi/  of  Lou  .bi/7eZc*,  0  KVD  0011.  t  CD.  Cal,  1075).'  Tlie  Cmirt  in  Manhart 
huplied  that  the  I>.^pa^tment  of  LalK*r  i  uuUl  not  ixinuit  a  diltcrontiatrun  ba.spd  un 
sex-i5egrei,'ateil  actuarial  <ables  and  Uill  t<>aipl.v  uith  the  language  of  the  Eiuial 
Pay  Act.  ^ 
'  The  failnre  of  the  Labor  Department  tu  take  a  stand-requiring  equal  peiushm 
benefits  weaktK.^  enforceuiunt  efforts  vf  tlie  EEOC,  creates  unnece5«ij?ar.\  confusion 
about  the  purp'^se  of  equal  eiiiplojnu  nt  Iau!s,  and  iH^uiit:^  .sonie  eniployei^  and 
insurers  to  i>rufit  from  the  lack  of  federal  agreement  to  the  detriuient  of  female 
employees,  a  substantial  nmjoritj.of  whom  will  never  live  to  collect  the  full 
.measure  of  benefits  Up  which  they  are  entitled.  .Secivtary  AVcinberger,  in  a  letter 
to  President  Ford  atvoinpanylug  the'ro\i,>i*il  diaft  of  regulations  recently  .sent  to 
tht»  -AVhite  UonsK.  indicated  that  the  treatment  of  pt-iiftion  beiieJlt.s  b^  the  Depart- 
^nent  of  Health,  Education  aiifl  Welfare  under  Title  i;s:  of  the  1972  Educational 
Amendmentij  is  bting  coniplicattHl  by  the  fa^.t  that  no  unifuim  rcgulatuJUb  exist 
in  the  federal  arena. 

We  believe  that  no  substantial  reaMins  hJive  lieen  ad^anced  to  .^uppopt  the 
concept  of  unequal  pension  beiU'fit^s.  XeMimon.v  of  the  ini^uranec  iuduatn  bi»foro 
the  Lalrnr  Department  established  that  a  .sulKstantial  luuuber  of  einp!o\er>  pm- 
vide  |)ension  plan^j  w  liich  pa.\  equal  peuMon  l>enolU^*  to  siinilarly  situated  men  and 
women.  Large  employer;*  .^uch  as  the  federal  go^e^ument  lia\cv  lung  l)ro\lded 
equal  pcn>hdi  btut-flts  for  their  viuployucs  wiiih*  luaintaining  tiie  actuarial 
soundness  of  their  programs.  The  tiiue  has  t-omo  fur  tite  Department  of  Labor, 
through  Its  rrgulationi*.  tu  suppurt  the  rlithts  ^f  female  emplo.\ees  to  enjoy  tlie 
full  ineasuiv'of  their  cmi^loymcut  beiielits  b>  requiring  enqjioj^ri,  to  i)rovide 
plans  which  pay  equal  pension  benefits  for  men  and  woaien. 


A  great  priiulph*  whiclii»has  emerged  from  the  anii->e.vdi^criaiinati«m  lei;isla- 
tion  is  rhar  it  is  no  longer  perinis*sible  for  an  eniplo.ver  to  treat  any  particular 
woman  a^  if  she  were  **rhe  average  woman."  The  emiaoyer  i.s  no  longer  purnutted 
to  a5?sume  that  anj  i>articular  woman  can  lift  nu  inure  than  the  ''average  woman" 
I  an  lift,  or  a;.sume  she  will  stay  on  the  job  a.^  long  a.^  the  'average  woman*  will 
stay,  or  Assume  that  once  on  th^  job  .>he  will  prodiae  as  much  as  the  *  average 
wonmn  "  Grouping  peojrte  l>y  svx  v\hen  lanking  de<:i>iuns  a>  to  hiring,  promotion, 
pay.  or  any  other  personnel  action  comstitutts  unlawful  discrimination.  An  em- 
ployer who  wants  to  hire  sonteoyic  who  will  ha\e  to  lift  hea\y  obiects  is  free  to 
give  all  ptrMiUS  whj  applj  a  llffUig  test,  but  that  enqtloyer  is  not  free  under  the 
law  to  make  the  hirincr  declfsitin  on  tlu*  basis  uf  ih»_*  conformation  of  the  /^ex 
organs  of  the  applicants.  Tin?  fact  of  life  which  the  law  recognizes  i.s  that  ail 
men  are  not,  for  pnriwses  of  work,  different  from  all  women,  that  there  is  a 
dI.-<tribution  of  taUnt.s  and  pri,ipenj*ities  anuaig  uicn  aii*d  another  distrii)ution  of 
talents  and  pr  opensities  among  women,  and  tliat  these  distributions,  althouch 
not  identical,  do  overlap.  Tlie  ''average"  of  the  male  distribution  ma,\  lie  dif- 
ferent than  the  "average"  of  tJie  female  distribuUt*n,.  but  tliore  are  individuals 
in  one  (llstribution  who  ha^e  equi^aknt  taleiUs  and  propensities  to  individuuiij 
in  the  ocher  distribution.  ; 

Ah  it  is  with  talenjs  ami  proi^ensities,  so  it  is  with  death  ages.  While  the 
'•average  woman"  dies  later  than  tin-  "avi  ra^je  man."  there  is  a  cunsiderabitf 
ourhip  in  Ihe  di.stributlon  of  death  ages.  If  at  a  sitigle  point  in  time  we  were 
to  pick  at  random  1000  nien  age  05  and  1000  wouirn  age  Go,  and  follow'them 
through  and  obser\e  their  death  age^  we  Would  Hud  an  overlap  of  S4  percent 
(see  Flgurt  1 TU\<  means  that  we  could  match  up  M  i>t»reGnt  of  the  men  with 
percent  of  the  women  as  haUng  an  identit^al  year  of  deatii.  I'ius  lea\es  8  per- 
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rent  of  the  popiihitlon,  namely  8 -percent  of  the  raon  who  die  relatively  oarbs 
unmatched  by  women*5>  deaths,  and  S  percent  of  the  women  who  die  relatnely  t 
iute,  whoso  deaths  are  UHraatched  by  male  deaths. 


»a4  1000  Mill*  r««Al*«  «iv»  t^*  " 


Sdjrc«s  t'.J*  tile  7-«»Jc»P 

Viiowmg  emplovcrs  to  pru\ide  higher  pensitni  beneath  for  men  than  for  women 
on  the  gruumL>  of  higher  cost  is  to  allow  employers  to  adMUue  thatalKmen  are  like 
the  "average  man"  and  all  women  are  like  the  "average  woman  in  terms  of 
UiMth  age  It  allows  uuM)Io>ers  to  arrange  things  ho  that  the  savings  In  aiinuiry 
cust  for  the  b  percent  of;?the  population  con>istlng  <?f  excess  men  who  die  early 
are  entirely' moiiopulized  by  men,  S-1  percent,  of  N%hom  are  in  the  overlap  group 
'ine  extra  burdens  imposed  by  the  higher  amuiity  costs  of  S  percent  of  the 
p.,pUlatloii  consisting  of  excess  SMuaen  who  die  hue  are  entirely  allocate<I  by 
vuiptovei-s  to  women.  6-1  percent  of  whom  aro  in  the  jverlai>  ^'roup.  aiiis  is  .  be- 
t':in<e''  the  conformation  of  the  sex  organs  of  women  iiiatcli  those  of  the  excess 
Ptvtpie  who  (He  late.  What  ii>  at  issue  ib  whether  It  is  within  the  law  and  whether 
It  1^  just  to  continne  using  the  word  * becau.^e"ij[i  this  way  in  this  context. 
w.mld  argne  that  the  law,  wliith  forbKl>  u-^iiu"  -^ex  as  a  way  of 'grouping  em- 
piMVoes,  requires  the  sharing  of  tiivse  benelits  ami  titese  costs  over  both  sexes. 
Pension  plans  which  gruup  empio\Leb  b\  .^ex  deny  utiual  pay  for  equal  work  to 
iht^  majoritv  of  the  population  wiiidi  is  in  the  overlap  group. 

•n.e  women  in  tiie  large  o\eri;u*  group  with  lower  pensions  arcs  to  say  the 
l»MHt,  in  an  uniortmiate  po>iti«iiL  Tl»e  ct>n>iderable  Oillerence  in  their  living 
>t:uuhml  i.s  not  even  compensated  for  h\  the  tUibi^nis  utility  of  a  longer  life: 
thev  do  not  cost  the  s^^teln  i\ny  more  titaa  men  do .  their  tiuly  crime  is  that  they 
have  tlie  same  sex  organs  as  the  few  people  in  the  !Mii„aM'-Ii\ ed  group.  Tin.-,  seems 
a  ^lender  reason  to  cuudeiuu  tliem  tu  a  c«>iLMderably  m(;^uur  living  standard 
man  men.  Public  poliev  tMulMHlied"  in  tlie  aJiti-di^Lniuination  legislation  reQUireS^ 
liiaf  the  burden  of  siipportii(g  the^S  percent  of  the  popuLuioii  who  are  longer 
'livi'd  be  shared  bj  the  entire^jjopulatioii,  rather  lliau  initting  the  whole  burden 
on  rue  4ii  percent  of  the  pupuhition  whu  ure  Ui^e  the  long  lived  group  in  sex 
oi'-.ms  but  not  in  longevity.    '  .        ,  ,  ,  .^-^^ 

.^MHie  einpioyei-s,  including  many  universUies  anil  colleges,  purchase  annuities 
for  their  empioyees  from  iiiauiance  coiup-uUe^  latUur  th.th  niaKliii?  pension  pay- 
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miMif^  (lireaiy,  Thi  rt  in*  ih.ui.v  «a\^*  tiu-sv  insuninoi*  ouiupanles  iiilgl]}t  arran;ie 
tliolr  clinr?ii-i>.  Tho.\  nA^Ut  uuul  for  >t>taf  purpuM^^^  ilo>  L'n>up  muii  acid  wuiiu'ii 
togfthor,  ami.  aftur  c.>Ji>iileruti<»n  *>f  tliu  chnrauti  rk-tlci>  uf  the  groun"  thuy  ..re 
iiisiirinfj»  charge  an  tniual  amount  fur  itach  uniplu.M-u  i*ruirti?>i;  to  ifeU\LT  eiiual 
luoiirhh  iMiislun  heiitUts  to  valU.  lluUuvfr,  most  private  in.^urers  willohit^re  tJie 
emph^\er  by  orforin.^  to  give  the  \Xi»]ii<»n  enipl.>>ee.s  loss  In  terms  of  mmuijiy 
btufit.s.  Thi>  oI»lI^i.-»  the  entplu.viir  btH  aiK^e  it  lowers  tlif  price  the  employer  ha> 
to  pay  per  uuplujec  from  ^\hat  i:/\onhl  he  if  all  eiiiplo.\(e>  t,'ut  tlie  .same  benefit. 
Ah  h>n?:  as  It  in  iH*rniii>Mhle  f.»f  x^ntplo^er^  to  My  k  to  pu^rchase  suc^i  a  pacKa.^e 
they  will  liinl  in.^urauoe  cun»pames  who  will  he  ghul  to  ohli^'e  them,  The  eu>t  i?> 
louTrod  for  thQ  eniphjycr.  .tnil>  the  *'huek  icj  pa.sseil '  to  tlie  insurahce  coUipai*\ 
to  do  rlie  (liflCriminaliiig.  TliL-i>iete\<  is  the  greater  dollar  co.st  of  .servicing'  ti/e 
"average  woman/*  TliU  pret/\t  is  lllegitinrnte  for  the  eJnployer  to  us»«  in  tin* 
context  of  "Salary,  or  hiring,  or  promotion.  There  is  no  reason  to  permit  iti>  n>e 
in  the  fleld  of  pensions  or  fpngo  benefits  generally,  i 
The  tne  of  ptiiisiun^^  a>  a  iUm  riminatory  de\ice  is  quite  when  one  consider.s  the 
.  prat-tico  of  many  unixersiXies  ami  tulleges  in*treating  death  beneAts  and  |>eaMt.ii 
annuities  in  an  Inconsl.^int  manner.  In  (he  ca.se  of  benuiits  for  death  befoie 
retirement,  higher  moitality  uf  Ihe  'a\erage  niair  and  the  higher  cosis  it  en-  ' 
(nils  are  ignored  ami  men  and  wvimen  are  fretiuently  given  thq  same  heneht  tor 
.  the  <5ame  prominni.  That  is.  in  llgnring  death  benefits,  meji  are  given  the  '  ad- 
.  vanfaKe"  of  averaging  out  men'.s  ajul  women's  mortality.  The  .same  imiversiiv 
nmy  then  turn  armiiul  ami  a#:ain  ffi\e  men  the  ad-^antane  In  retirement  ben«*nr's 
by  fniliytfj  to  average  out  meu\s  and  women's  mortalitv.  If  the  university  ian«i 
the  Insurance  organization  w hit  h  sells  them  the  pt»lieyi  nmmi?  triJy  interested  ui 
oosti;  as  a  l»asis  for  the  distiihution  of  fringe  benefits  it  would  not  net  in  this 
im'on^istent  manner.  AVe  would  assert  that  what  the  uni\ersiiy  and  the  insnranee 
orgjinixarion  whieh  serUrts  it  are  interested  in  is  takim:  ailvantage  of  women  s 
weak  position  i!i  a  <liscrlniinar.>r.v  lahtjr  market  to  deny  them  the  full  measure 
of  benefits  the  university  gives  to  meji. 

Let  us  turn, now  to  the  issue  of  "aotimri  mndne.ss/'  The  point  we  wish  to 
make  is-  that  there  are  numerous  wa.^s  of  a^iiie\lng  aetuarial  soundness.  Cer- 
tainly a  system  is  finan.  iall\  ^ouud  if  the  total  of  discoimted  costs  equals  the 
total  of  discounted  benefits,  plus  .vune  n^argln  ti»r  ailminlstration,  deviations  from 
past  experience,  etc.  This  may  he  aehieved  by  spUtting  up  the;  population  for 
rafe  niakinir  purpi^sr-^  Int  ^  many  small  ;:ronps  nr  Into  a  few  big  groups,  or  keei»- 
insr  the  entire  population  in  <me  group.  Tor  e.xample.  It  would  he  actnanallv 
sound  to  split  up  the  ih^pulath>n  into  different  rato-payini:  groups,  die  assign- 
ment of  individuals  to  groups  deiM^ulins  not  only  on  se.x  hut  on  race,  geogrjiphie 
^  loj-arion,  blood  pressure,  inimbf  r  of  ciRaretti'S  .smoked  in  previous  vears.  number 
Of  relatives  dead  of  eaneer.  atul  the  like.  Or  it  would  be  equally  sound  aetuariallv 
for  the  law  to  mandate  keeping  the  whole  population  in  one  group  and  charging 
eaeh  the  average  eost  of  servieiin:  the  entire  population. 

llotirenient  systems  ran  fqx'rlite  under  equal  benefit  sehemcs—raost  state  re- 
tireinent  srbemes  do.  the  Federal  retirement  system  does  and  with  all  Its-other 
dofeets.  SoeiarF^eciirity  pay^  men  and  women  with  identical  work  histories  the 
•mme  ijenefits  Similarly,  retirement  svsteins  can  oix-rate  without  sex  elavslfiea* 
tfon  in  tlieir  actuarial  tables.  The  tabUs  can  be  adjusted  for  many  different 
groupings,  or  for  no  grouping  at  all.    *  ' 


ratoj?  for  fhe  .same  retiremi  nt  benefits,  THis  Is  unlikely  for  several  reasons.  First 
<  r  all.  eonipan  OS  conhl  net  legall>  offer  lusnraneo  only  to  predominantly  slnjrle* 

IZ'^n^-olRl^u  "'"w  '^'7,"^'^  '""'^'^  "  oompany,  female  groups  would  follow 
and  eventimlly  equalize  the  rates  "  -  -  - 


Miieh  ha^  be^n  mnde  of  the  allefred  confllet  In  existing  agoiicv  interpretations 
In  faet  however  any  retlrwn.  nt  plan  whleh  meets  the  reouirements  for  equal 
"pl'^liT^;  """^  ^"  Onidr-lini..  developed  by  tlio  Rqunl  Emplovmenf  Oiv 
iinft>  f  ommlssion  (uv  enAavonient  of  Title  VIT  of  the  10(M  Civil  Rljrhti?  Act 
-  '1-  ••equireinenf.  of  the  Labor  Popartment  and  the  Department  of  ITeaith 
and  Welfare  for  equal  benefits  or  equal  contribiitlons.  Moreover,  if 


portnn^t, 
llieof^  flio  requireinenf^? 
KducaUoii 
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any  of  tlieso  agencies  cluinge  their  regulations  to  require  Doth  equaVbeneflts  and 
equal  contributions,  auy.phiu  meeting  sueli  u  test  will  also  m^et  Ki-pC  s.  That  Is, 
cont'ormancL^with  tlie  strongest  conditions  implies  conformance  with  the  weaken 
une  tinal  issue  which  deserves  comment  is  the  complications  arising  from  van- 
ous  options  within  retifement  plans— slugle-llfe,  joint-life,  lO-year  cert4iin,  etc. 
Liiaer'e.\isthig  retirement  plans  which  have  these  various  options  the  substantial 
.^L'.\.(hn:erentialj>  e:^ist  oiiJy  in  the  single  life  option.  However,  under  the  grouping 
of  men  and  \vomen  together  for  the  sharing  of  risks,  the  payment  rates  on  all 
options  would  he  the  saiWe  for  simiiaiiy  situated  uieii  and  women  since  neither 
the  employees  nor  their  ili^ouses  would  be  IdentiUcd  by  sex. 


/       ,  Americ.\n  Association  op  U.vivebsitt  Professors, 

**     ,       •        '  Wa9hin(jt0ihD,O:,OcmqrU,197l 
Be  Comment^  on  Title  IX  Kegulatlons. 
Hon.  Caspau  Wkixreugek, 

SccretaYy,  Dsim'tmGnt  of  Jlealth,  Education  and  Welfare, 
WqsJdiUjhn^,  D.O. 

DE.VK  febcKKTAKY  Wlknberokb  :  Ou  behalf  of  the  Association's  Committee  W  on 
tht'  Matus  of  Women  in  the  Academic  Trofesslou,  we  respectfully  submit  the 
i4.iKaMii^'  ci>nuneuts  uu  the  proposed  regulations  <45  CFR  Fart  80)  to  Implement 
Tttif  iX  of  the  Jt)72  Edncatiou  Ameudiueats  (20  U.S.C.  1C81  et  seq,).  AVhlle  we 
i  iMMiunue  promi^t  and  Mgorous  elIforueInen^<  of  Title  IX  by  the  Office  of  Civil 
Uij;at.>.  it  iii  our  belief  that  tlie  greatest  iirugress  toward  the  elimination  of  sex 
tiisrriiiiinatlon  lu  educational  Institutions  can  he  made  where^Institutons  volun- 
tarin  ruiumit  thunisehe.s  to  the  prIiiLii)Ie  of  equal  ojpportunity  embodied  in  Title 
IX.  llw^Q  institiitiuns  which  ha\e  du^eluped  fair  and.equal  policies  will  be  little 
atft*i:tt»(l  by  Title  iX  enforeenient.  Others  will  have  to  devote  the  necessary  time 
and  I'lit  riiv  tu  deveh>i*iiig  prugraiiK*^  aiid  policies  which  rellect  non-sexist  prin* 
tipU-K  Wi'*bflieve  that  imieh  human  iHjtentlal  ^^ill  be  released  iu  opening  educa- 
tional i*piM)rtunities  and  employment  to  females. 

Our  comutent^  foeiis  on  an  applluatiun  of  Title  IX  to  higher  education  institu- 
tit,u>*  ii-it  because  of  any  sense  that  sex  discrlmlnatloh  does  ndt  exist  in  elemen^ 
tarji  and  >ei-tmdufy  schools,  hut  ralhur  because  women  in  higher  education  are 
our  part<*-ular  constituency  and  concern.  ,AVe  have  no  doubt,  however,  that  eradl- 
viau»h  «»f  disiTiiniiiation  at  the  lower  educational  levels  is  a  prerequisite  for  full 
itMh^ation  of  the  ptitential  of  ^^oInen  In  postsecondary  schools.  Because  Com- 
miuw  \V  has  paid  imrtiuilar  attention  to  the  economic  problems  of  women  em- 
piMjEvd  lu  ncavleme.  a  .•juhstantial  jmrt  of  our  comments  will  discuss  the  employ- 
nu'iir  port  inns  of  Title  IX  regulations.  / 

<S'< » / ionn  SG,2  {m),  (n) 

Itio  dt-'ftniUous  do  not  cover  admission  to  private  undergraduate  vocational 
iu.d  t»r  iiruffSMonal  tiainkig  programs.  We  feel  that  this  Is  particularly  uii- 
iuriuimie  US  a  Mam*  instUutU»as  lo  continue  to  limit  admission  of  women  In  such 
pt.»;;raias  as  ungnu'cring  and  architecture,  thus  permitting  the  perpetuation  of 
iiiah-  dMndnance  of  these  professions.  If  the  "pool"  of  qualified  women  In  these 
uuditiMiiaib  laale-doiniiiated  fields  Is  to  be  substantially  increased,  greater  ef- 
£ur*>  inn^t  bf  made  to  train  \\omen  for  careers  lu  these  fields.  If  public  Instltu- 
tanU  are  to  be  priui  lpally  responsible  ft>r  this  task,  they  should  be  generally 
lavoii-d  Hi  the  auard  of  federal  contracts,  grants  and  other  forms  of  financial  as- 
«^taut  and  inyre  particularly,  public  higher  education  Institution^,  should  be 
u^vafd^d  special  funds  for  the  development  of  undergraduate  programs  for  the 
inuiuok' of  woiufii  la  professions  and  fields  ^^hich  now  have  i^wcr  }han  25  per- 
cent wi linen  eini)loyed  In  the  field. 

AfttT  the  \\un\s  "education  program  or  activity,*'  we  suggest  adding  the  words 
course  or  field  of  study,"  no  that  all  discrimination  In  admissions  is  prohibited. 

Section 

We  ^ug^iest  the  addition  of  a  section  defining  the  term  "party"  as  any  individual, 
i»r  ^rroup  initiating  or  filing  a  complaint  of  sex  dlscrlinlnation  under  Title  IX,  or 
aa  iu.stitutjon  or  pensun  named  as  a  respondent  in  such  a  roinplalnt.  The  absence 
of  a  clear  statement  of  who  Is  a  party  ln  a  Title  IX  proceeding  severely  limits  th« 
nine  process  rights  of  complainants  and  possibly  of  respondents  as  well. 
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Section  SG.C{b) 

It  must  be  initio  chai  that  ^^4lLo  ur  h^cal  law.s  cunteining  uiiii>Iu> mciit  nt  lmIu- 
cational  hiijtitutioiiA  art  Mii»t:ri>ttlud  b.\  Talu  IX.  Tliib  is  nu>5,t  ua^ilv  accuiiipli^jhcil 
bj  o<Wi»g  "eiiiplujui.'  •  ur  ax^plic.iut  for  fmpIyjiiiciiL"  uhuruxci  '  ^^luUeut"  am>cMi'i> 
iuS^.O(b). 

jSc'c/io»  80.8 . 

We  suggest  nddiiig  to  thL>  stUiMU  an  t^bliixatiuii  for  the  rvriiiuMit  to  publicize  t*> 
students  and  imrtntb  ,tbu  uduu  of  tlio  i^tii^oii  uhu  &ball  LuuidiiiatL*  Titie  IX 
activities. 

Sfction  80.21  (c)  {',) 

AVo  A?nggest  adiliiig  tu  tbLs  ^u^^et;riiai  a  ^.tatenieut  uhUU  prohibits  an  instiia- 
tion'.s  use  of  a  lest  for  iUk  inmM/.^c2>  vt  adniis>iuiib  ubitb  rLMjuirfs  informaiiHii 
Oiucfrniiis;  madtal  ^tatu  ,  \W  btlioxL*  ibat  isutU  que>tiuns  bavu  a  aiscnnunatorji- 
iUApaet  i>u  Women  ami  r.ii\e  no  u>ofiil  purpuho  for. tfstiiij:.  Fur  tix.unple.  in  Hiv 
applicat^ai  forms  for  tla-  J.nv:  .Stla^ol  A»Inii.vsiunb  Tf.>t.  Mte  Adnu^siun  Xest  t*n: 
.  Graduate  Stiidj  in  Bii^siiitss  and  the  Oratluato  ROiu>rd  Kxaiu,  all  adniinistcr^HU 
'  *  by  the  Kdneatii>nal  'IVstin^'  Ser\ice.  rrintutoii.  Xlu  .Terjsej,  the  sex  of  the  vaiV 
didate  is  asked.  "Moreover,  hi  tljo  ^lr^t  two  exams,  answers  -ah  to  marital  stiitits 
and/or  marital  intentions  ari»  rctiiiired.  AVe  tlo  nt^t  see  that  this  mfunnatiun  is 
ne<'essary  for  either  the  testing:  or  admissions  processes. 

ScrtionSC.SJ(b),  SO.St{b}  (7),  SO-'ltic)  (2) 

There  is  a  uiiole  area  of  supiH>rt  of  discrinunatory  orj;anizati.>ns  which  need;^ 
to  be  corereil  auore  thoroughly  by  the  Title  IX  regulatitms.  Fedcrally-assisKnl 
institutions  shotdd  be  prohibited  from  assisting  in  way  organizations  tliat 
discriminate,  regardless  of  whtthor  ur  not  thu  realtiun>hip  ot  the  organization 
to  the  {nstitntion  is  ^'sub^tantiar  ^r  whether  or  not  the  uigani/atiun  proxidi^s 
services  to  students  and  employees:  '  . 

Seotion8G.Oo{a)\2)        ,  ^ 

Tte  regulathiiis  are  cummtndable  In  dealing  with  disu'inunatnai.in  nnan.'ial 
.aid  (ir>  far  as  they  go.  lloucvur,  we  feel  that  pro;;ranis  suuli  as  llhode&  «e1iulai- 
ships  cannot  be  excluded  fioui  coxeia^'e.  The  inJliiencc  and  prestige  ^f  Rhodes 
Scholars Js  enormous.  Wonfen  caniioi  uontinuu  to  be  exeludcd  from  tlie  program 
if  doors  to  advancement  In  professional  life  are  to  be  truly  opun.  If  minorirics 
were  excluded,  the  Uhodcs  Sdivdat.ship  pi*>grani  would  be  in  violation  of  Titie 
Vr  and  \ve  beliexc  there  would  be  little  ctiuixocation  on  this  lioint.  Institutions 
whiih  administer  or  particiapt  •  in  the  Rhodes  program  are  cleailv  in  violation 
of  the  plain  langimge  of  Tille  IX.  ami  the  regulations  sbouhl  reilect  this  realitx. 
M.ireover,  we  do  not  ask  ilKW  Ui  interfere  with  a  foreign  trust.  We  siinpl.\  ask 
that  American  schools  whith  receive  fedewl  fimds  not  be  permitted  to  partici- 
pate iu  programs  which  discriminate  against  oX^/o  of  the  iMiinilatiun  of  the  U.i). 

The  section  is  wholly  inadequate  in  establishing  a  reuulreimnt  tliat  athleUe 
schr>laf^hips  bo  provided  for  both  inen  and  wointn.  Xo  siich  re<iuireineiit  is  found 
hi  the  section  on  athletics  either.  Thus,  women  i^uy  continue  to  be  ext  lmled  from 
A  type  of  valuable  Ihmiicial  assistance  and  from  serious  parlicipathm  in  athlelie.s. 
Some  type  of  formula  conid  be  us^to  proxide  a  share  of  athletic- scladarsinti^? 
proportionate  to  the  number  of  w\jlA  particii^ating  in  athletics  or  to  the  nuniiu-r 
of  women  in  the  institution  if  wuinefi  hu\e  been  traditiunalh  barred  from  aih- 
let  104;  at  the  institution.  /  '  ' 

grrilon^  S(j.S5(il),  80M(c)  (J)  and  (2),  (d),  (e),  (f) 

The  whole  area  of  athletics  is  not  .idequately  Coxi  retl  b.\  the  regulations.  Stime 
provisions  are  sood  and  sh*mhl  be  retained,  e.g.,  the  interest  survey.  ILiweven 
institutions  should  be  re*niire*l  tu  d»>  a  self*anal.\sis  and  fonnuint'e  a  written 
atllnnatlve  action -plan.  If  remedial  action  is  re<iuired  to  oxercouic  the  ettects  of 
past  discrimination. 

The  regulations  on  notlficatiiai  should  rc»f|uirc  that  all  sUnlents  bo  n^ititied  m 
vvritiug  concerning  the  availability  tif  athletic  opportunities.  To  formulate  exact 
regulations  to  insure  equal  opportunitx  is  diiHcult.  IloweVcr.  as  a  miniimun -tiieio  , 
■  should  be  separate  teauis  with  no  differences  in  etpiipment.  facilities.  schoKir- 
ships  or  .support  actl\iries.  Section  SO.SSif)  Miould  be  changed  to  read,  ••uothinsc 
iu  the  reguhitio/s  should  be  interpreted  as  proiiiblting  equal  aggregate  expentii- 
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tare*  forjL»ach  ,»*e.\/  ami  Uio  irgulatiohft  -^houUl  m^uire  a  per  lianiuiMiit  CMiuiidi- 
ture  which  is  oiiuil  for  &>iuiilur  U'aiia«. 

Section  SO. ioi.c)'^ 

This  M';;tioii  .sltoiiUl  incorporaU'  languafie  stating'that  fur  iW  lil^^u^ts  of  TUle 
IX.  thf  tx-rui/  hoiia  tuk*  ocuij*ati<»i.<U  tiuaiiliuttiuu'*  .shall  Iaum*  the  ?amu  mcaniug 
as  that  iJivfii  it  undur  Title  MI  of  the  atJO-t  Ci\il  lU^ht-^  Att  a^  ciih.iultM. 

Fu-st,  th^s  suutiuii  shtiuhl  be  vlarilUd       siiuplj  oliiiiiiiaUiig  a  i/<irti«*n  of  the 

are  a  part  of  thfeS;oini»cai>atiuii  p.ickaiits  hut  thi>  dt'>ui've  .M>tt|al  ireatiucnt  siiu'e 
variuus  peiiMon  aiul  hu&.pitalizatiuii  plaiiis.have  btt.n  criticised  bc*.auhO  they 
treat  ineii-aiul  woiuvn  lUfTerentLs  for  tiie  purlJu^^;  of  h^-mllt^  aiuU«.ii\i*raKe.  Ju 
\u-w  of  the, fact  that  Section  SO.-iC  thirifavs  a  re^^ipienti*  ohli^jathih  In  regard  to 
fringe  henel'itis  anil  i>  much  Jimre  ^hari.v  >tate»l  tJiat  Si-ttion  HIM  aianjjensa 
tion),  we  un;e  the  .separation  of  fnni^e  beneilt^  fiuni  couipejibaUiU*  for  the  pnr- 
pOisC  of  the  u«^nlarions. 

Xou*  aihlres>  an  i>sue  at  ^pe*  ial  e>»n<ern  to  tlie  Ctunuiittee  t?n  the  Statu**  of 
^^omen  of  the  AALP,  that  of  euual  niuiithl.v  ruLircnicnt  bentflt^  f«'i'  wunitn  and 
men. 

On  April  27,  lf)74  at  the  Annual  Meeting  of  the  AnieriLan  As.siK'iaiiun  of  Uni- 
verMty  I*n>f elisor. ^,  an  organization  predononantI>  male  ia  m^iuber&hip,  the  fol- 
lowing motion  was  passed  by  a  vote  of  IG-l  to  CO ;  ! 

*'That  the  Sixtieth  Annual  Meeting  of  the  AAUP  dlreet  the  Counciil  (of 
AAUPj  prumj>tb  to  take  action  to  implement  the  priiiyple  of  equal  monthl.\ 
retirement beneHls  for  women  and  men  faculty.** 

We  offer  i*iir  commentis  on  the  proposed  guidelines  In  furtherance  of  the  action 
mandated  by  that  motion.  } 

Some  entpU>jers,  including  a  i<uh>tantial  iiund*er  of  colleges  and  uniser.sities. 
are  providing-greater  pension  licneiits  ft(r  retin  d  iaen  empl»;>>ee.s  than  for  retinal 
\\umen  emplo.vees  \Mtii  cuuivalent  v\ork  hiistoriti>,  forchig  retired  wo»ien  inti*  *i 
Itiwer  zitandafil  ttt  li\ing  a>  a  re.NUIt,  XhU  practice  ha.>  been  rationalized  by  refer- 
ence to  the  grv.it ^r  eusts  due  to  the  grtater  average  longcvit.\  of  women  ami  to 
'at'tuarial  soundness/  AYe  take  the  ptK>itioii  that  allowing  i^ih^i  practice^  iu  t'^n 
tinue  i.s  tu  perndt  discrilni nation  which  the  Congras^N  outlawed  in  Tith'  VI  f  4if  the 
Civil  Right.s  Aet.  in  the  Equal  Pay  Art,  and  in  Title  IX  of  tile  Edacathai  Ameml- 
liionts  of  1072c  It  i.s  our  iH'Mtlon  that  .ivaage  greater  longesljy  of  Wiinicn  does  Hot 
justify  allowing  emphoers  to  pro\ide  a  hn\er  standartl  of  living  for  eldeilv 
retired  women  tlovieidiitifHrotired  uieu.  ami  that  "acfuarial  soundne-s>"  can  he 
achieved  b^,.jiih^T-initireiy  fe.iisible  arrangeu*ciit>.  airangemeut>  whith  do  not 
violaU^'Trnrsense  of  ju*«tiee  and  tlavanti-ili^erimination  Iuas  of  our  countr>.  _ 

A;;reat  principle  wiiich  ha.>  euieiged  fnuu  the  anti  di>crlniiilatl>  n  hgi>lation 
js  that  It  is  no  lunger  permi^Mble  for  an  employer  ti»  treat  an.\  parU^^tdar  w<<u»*in 
;l^  if  she  Were  'the  average  woman.  "  The  emplo.ier  h  no  loni.ei  perndtted  t»i 
a^Miftio  ti»at  an.\  partictdar  woniun  t.m  lift  iio  more  than  the  "aviuage  woman*' 
lan  iift.  i>r  a.ssunn*  siii»  will  ^ta.\  oii  the  j»*b  a^^  long  as  the  "a\erage  wimmn'*  will 
^tav,  or  assume  that  ome  on  tl*e  joli  sho  will  product*  as  much  a>  tlie  'average 
A>*man.'  (irouping  j/eople  bv  >vv  v\lien*making  deci^-^ious  as  to  luring,  promotion, 
pay,  vT  c;n.v  other  jn-rsonnel  aitioii  < iiii^titutes  lUihiwful  di>triniination.  An  cni- 
ph»>-  who  waiit>  to  hire  ^omt-one  who  wdl  have  to  lift  hea\y  objects  is  free  to 
«i\i'  ail  i>er-ons  who  ai*ply  a  lifting  te^^t,  but  that  emphijer  is  not  free  luider  the 
ia.\  to  make  tin*  hirinc  decision  on  tlie  l»a•*^^  of  the  conformation  of  the  so\  urgnns 
of  tho  applluinls.  Tlu-  fatt  of  life  uhiih  the  law  recogniws  is  that  all  men  are 
not.  for  purposes  of  work,  dilTwnt  from  all  wumen.  tinit  there  is  a  distribution 
of  tah'uts  and  propensities  aiiiung  uun  and  another  distiil'ution  of  tahnts  ami 
propensities  umonc  women,  .md  th.tt  tlte^i'  distributions.  ultJ»ough  ni<t  identiuil. 
do  overlap.  Tlie  *  avenige"  at  tlie  m.tle  distribution  may  he  diffirtnt  than  lie 
•average'  of  tlie  female  dlstriiiuto'i*.  but  there  are  individuals  in  t»ne  di^tribu 
fiwn  who  hnve  equivalent  tahnt-s  and  i«r*-i»i usllles  to  individuals  in  the  oth^r 
distribution. 

As  ^t  with  talent^  and  propon^^itii'S.  so  it  is  with  death  n::e.«i.  AVhile  the 
'*av<'rage  woman"  dies  later  tlian  tat  avua^ii  man.**  there  ct>nslilc-rahle  o\er- 
hif»  ui  the  distriiiUtion^  of  deatli  age-.  If  ai  .*  siugU'  {uniii  iti  tin<e  we  were  ti*  piek 
at  randi'Ut  WtO  men  age       and  liHX>  w^aaen  age  Go,  and  foUou  them  tlirough 


276 


and  observe  their  death  ages,  \\c  wouM  Ond  an  overlap  of  68.1  percent  (soo  _ 
Apiwiidix  1>,  This  means  tjbat  we  cduUl  match  up  G8  percent  of  the  men  \rUlf 
tkS  percent  of  th^  women  a>  h<i\i£ig  an  hientical  ytar  of  death.  This-leaves  32  per- 
cent of  the  popnlatii.aK  of  whom  IC  percent  are  men  who  die  relatively  early, ^ 
unmatched  by  women's  death,  and  of  whom  16  percent  are  women  who  die  rela- 
tively late,  whose  deaths  are  unmatched  by  male  deaths.  -  j— 

Allowing  emplo>ei>  to  provide  higher  pen^jiuu  hcnefits  for  men  than  for  women 
on  the  ground  of  higher  coj,t  Is  to  allow  empiO>ers  to  assiime  that  all  men  are  llko 
fhf  -average  man'  and  all  wonu-n  are  like  Uie  "average  woman"  h\  terms  of 
death  age.  It  allows  emplojcrs  to  arrange  things  so  that  the  savings  In  annuity 
cost  for  the  16  percent  uf  the  population  consisting  of  excess  men  who  die  early 
arc  .entirely  monopullzed  hj  men,  08  percent  i>f  whom  are  in  the  overlap  gron^). 
tlio  extra  burdens  inuM^-sed  bj  the  higlicr  anmiity  costs  of  10  ijercent  of  the  pop^u- 
lation  consisting  of  eNce^s  wumen  who  die  late  are  entirely  allocated  by  ein- 
plojers  to  wonieix  OS  percent  of  whom  are  in  the  o\ierlap  group  who  die  earli<>r. 
This  is  "beoanso"  the  confirmation  of  the  i>ex  urgimA^f  mdn  match  those  of  the 
,  exces>  iKJople  who  die  farly.  and  the  se.\  organs  of  women  match  those  in  tjhe 
e\ce>s5  people  who  die  late.  AYhat  Is  at  issue  is  whether  it  Is  within  the  law,  to 
continue  using  the  Wi>nl  "because**  in  thK^  way  In  this  CiAiteXt  AVo  would  argue 
that  Oie  law., which  lorbids  using  i^t-\  as  a  way  of  grouping  employt»e.»,  requires 
tne  >baring  of  thejsc  beuetits  and  these  costs  yver  both  sexts.  Pension  plans  wl|Ich 
gi.iup  euiplmees  b>  bex  constitute  a  denial  uf  equal  pay  for  equal  work  forjthe 
majority  of  tlic  population  AVhlch  is  in  the  overlap  group. 

The  women  In  the  large  overlap  gtoup  with  loiver  pensions  ^re,  to  say  the 
least,  in  an  unfortunate  po.sltion.  The  con.*^lderahle  difference  In  tbeir  Hying 
.staml.'ird  1.^  not  even  compensated  for  by  the  dubious  utility,  of  a  longer  life; 
the.\  do  not  cost  the  s;;^>tcm  any  more  tl.rtu  men  do;  their  only  ccime  I?  ;that 
they  have  the  samV  se.\  oigans  as  the  few  people  in  the  longer  lived  group.  This 
.seem.va  alendOr  rciu^ou  tu  comlenm  thciu  t6  a  considerably  meaner  living  standard 
than  men.  Public  fiollcy  embodied  in  the  anti  di^crindnation  legislation  reouires 
that  the  burden  of  .^upjiurting  the  10  pi^rcent  of  the  population  who  are  l(>ngcr 
lived  be  shared  by  the  entire  p<'puhttIon.  rather  than  putting  the  whole  luirdon 
ou  the  31  percent  of  the  population  who  are  like  the  long  lived  group  in  iiCK 
organs  but  not  In  longevity. 

^omc  employers,  including  many  universities  and  colleges,  purchase  ani|nltios 
for  Uielr  emidoyees  from  Insurance  companies  rather  than  m.tklng  pension  pa.v- 
meut3  illreetly.  There  are  nmny  way.*?  the.*>e  insurance  comp.mies  might  arrange 
their  charges.  They  mlglit  land  fur  some  purposes  do)  group  men  and  ^\omen 
together,  and,  after  consideration  of  the  characteristics  of  the  ^roup  they  are 
lu.surlng,  charge  an  equal  anyjunt  for  each  employee  and  pruuUse  to  deliver 
equal  monthly  pension  bcncftts  to  each!  llowcver,  most  private  insurers  will 
obilire  the  employer  by  offering  to  give  the  women  employees  Ics.h  In  terms  of 
mtmthly  benefits.  This  obliges  the  employer  because  It  lowers  the  T)rice  tl?e 
employer  has  to  pay  per  employee  from  what  It  would  be  If  all  en»ployc6.S;'&ot  the 
same  "beneflt.  As  long  as  it  is  pcrndfeslblc  for  employers  to  seek  to  purchase  such 
a  jmckage  they  will  find  Insurance  companies  who  will  be  glad  to  oblige  thenu 
The  ci»st  is  lowered  (or  tiie  employer,  and  the  buck  is  passed >>  the  liisnram^e 
company  to  do  the  discriminating.  The  pretext  Is  tite  greater  dollar  cost  of  .serv- . 
Icing  the  **average  wonmn."  This  pretext  Is  illegitimate  for  the  employer  to  u??e 
in  the  context  of  .'salary,  or  hiring  or  promotion.  There  Is  no  reason  to  permit  . 
Its  use  In  the  field  of  pen.Mons  or  fringe  hcnefits  generally.       .  f 

Does  the  fact  tliat  the  pension  may  be  purclui.'^cd,  rather  than  belngiprovlde<l 
directly  by  the  employer,  alter  the  employer's  obligation  under  the  ^w  not  to 
treat  each  woman  n.s  the  "average  woman?"  If  It  did,  then,  by  the  same  logic, 
employ  ers  might  contract  out  the  provision  of  many  otlier  fringe  benefits  to  firms 
who  would  charge  the  employer  the  same  Per  employee  regardless  of  sex,  yet 
provide  lower  benefits  to  the  woman  on  tlie  pretext  of  higher  average  cost  of 
.*.erviclng  the  women.  Even  tlic  paynient  of  wages  might  be  contracted  put  In  this 
*way,  and  differences  justified  by  reference  to  different  "cost.s,"  'riierq  Is  no  end 
tt>  the  possible  Ingenuity  of  employers  In  nuiintainlag  differences  In^compensa- 
tlon  to  mca  and  wouteu  If  employers  were  iiermltted  to  escape  t|ie  mandate  of 
the  antl-dlscrlmlnatlon  laws  by  passing  the  buck.  An  etuployer  whq  purcha.se.s 
the  provision  of  fringe  benefits  from  out^slde  organiziitions  which  provide  unequal 
benefits  by  sex  Is  discriminating  as  much  as  if  he  provided  tmeqtial  benefita 
directly.  \ 

The  use  of  pensions  as  a  discriminatory  de\ice  Is  made  crystal  (jlear  by  the 
practice  of  maa^  anlvcrsltics  and  colleges  In  treating  death  4ienefits  and  pension 
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annuities  in  an  inconsistent 'manner.  Jn  the  case  of  benefits  for  death  before 
retirement,  higher  mortality  of  the  **average  man"  and  tlie  high  costs  it  eutaiis  are 
ignored  and  men-and  women  are  frequently  given  the  same  benefit  In  figuring 
"deatli  benefits,  men  are  frequently  given  the  "advantage"  of  averaging  out  men's 
and  women's  mortality.  The  same  imlversity  may  then  turn  around  and  a^ain 
give  men  the  advantage  in  retirement  benefits  *by  failing  tO  average  out  men's 
and  women's  mortality.  If  the  university  (and  the  insurance  organization  which 
sells  it  the  policy)  were  truly  interested  in  costs  as  a  basis  for  the  distribution 
of  fringe  benefits,  it  would  not  act  in  this  Inconsistent  manner.  We  would  assert 
that  the  university  and  the  iusurarice  organization  which  services  it  knowingly 
or  unknowingly  take  advantage  of  women's  weak  position  in  a  discriminatory 
labor  toarket  to  deny  them  the  full  measure  of  benefits  the  university  gives  to 
men.  To  lay  down  guidelines  which  would  countenance  this  kind  of  behavior 
under  the  anti-discrimination  laws  would  be  to  make  a  mockery  of  those  laws. 

Let  us  turn  naw  to  the  issue  ot ''actuarial  soundness,"  The  .point  we  wish  to 
make  is  (hat  tliere  are  numerous  ways  of  achieving  'actuarial  soundness/'  Cer- 
tainly a  system  is  financially  sound  if  the  total  of  discounted  costs  equal  the 
total'of  discounted  benefits,  plus  some  margin  for  administration,  deviations  from 
past  experience,  etc.  Tliis  may  be  achieved  by  splitting  up  ^the  population  for 
rate-making  puriwses  into  many  small  groups  jor  into  a  few  big  groups,  or  keep- 
ing the  entire  population  in  one  group.  For  examDie,  it  would  be  actuarially 
souml  to  split  up  the  population  into  different  rate-paying  groups,'  the  asslgnmdnt 
oC  individuals  to  grOups  depending  on  blood  pressure,  nxirabers  of  cigarettes 
smoked  in  previous  years,  number  of  relatives  dead  of  canqer,  and  the  jike.  Or 
it  would  be  equally  sound  actuarially  for  .the  law  to  mandate  keeping  the  whole' 
population  in  one  group  and  charging  each  the  average  cost  of  servicing  the 
entire  i)Opulation, 

Which  division  of  the  population  for  insurance  purposes,  if  any,  should  be 
encouraged  by  public  policy?  There  are  some  forms  of  group-splitting  which  en- 
courage desirable  behavior  and  which  are  reasonably  pr6tecte<l  by  public  policy. 
Charging  own^ers  of  frame  houses  more  than  owners  of  brick  houses  for  fire  in- 
surance encourages  the  choice  of  safer  building  material.  Charging  accident- 
prone  drivers  highex  auto  insurance  premiums  encourages  safe;*  driving.  Charg- 
ing older  people  more  for  t(.rm  life  insurance  than  younger  people  encourages 
younger  people,  whose  need  for  insurance  Is  greater,  to  purchase  adequate 
amounts.  But  there  is  no  desirable  behavior  which  is  encouraged  by  splitting  up 
the  population  by  se.\  and  charging  more  for  annuities  for  women  than  for  men, 
and  therefore  no  public  interest  in  allowing  such. a  .split.  On  the  contrary,  split- 
ting the  population  by  ijex  for  pension  purposes  is  a  device  for  allowing  enilo.\ors 
to  discriminate  against  women,  which  is  against  public  i>olicy. 

We  have  outlawe<l  discrimination  in  hiring,  promotion  and  in  wages  and  sal- 
aries. To  allow  the  continuation  of  discrimination  in  the  delivery  of  fringe  bene- 
fits through  lower  pensori  benefits  for  women  would  be  to  enshrine  for  no  dis- 
cernible reason  the  last  vestige  of  a  discriminatory  .system,  ,We  therefore  recom- 
mend the  adoption  of  language  which  requires  equal  i)en.Mon  benefits  for  men 
and  women  and  we  strongly  '.rge  thi  t  this  be  acconiplislied  by  requiring  equal 
contributions  for  men  and  women.  Currently  an  employer  in  compliance  with 
EKOC  requirements  for  equal  monthly  benefits  is  not  in  viol.ttion  of  the  wealcer 
regulation.s  of  other  agencies  which  reijuire  either  equal  monthly  benefits  or  equal 
contributions.  If  Title  IX  guidelines  require  equal  monthly  benefits  and  equal 
contributions,  employers  Jn  compliance  with  tliem  will  also  be  in  compliance  with 
Title  VII  regulations.  Tliercfore  Coipmlttee  W  recommends  that  the  Title  JX 
regulations  require  both  equal  contributions  and  equal  monthly' benefits, 

Sccthn  Sr^-it  ^ 

There  are  .^epbal  regulations  regarding  pregnancy  -^vhich  we  feel  are 
discriminatory: 

S6.,^7  (c)  (i) 

While  the  regulations  require  that  an  eniplojee  cannot  be  forced  to  begin 
pregnancv  leave  if  here  ph^i^ician  certifies  that  i?he  is  able  to  work,  tbey  also  pro- 
vide that  ^he  notify  hur  employer  120  dayii  prior  to  the  expected  date  of  delivery, 
ijuch  notification  Is  not  required  for  any  other  medical  problem  which  entails  a 
fairlv  predictable  hospitalization  period  or  leave  of  absence.  Pregnancy  is  being 
singled  out  for  special  treatment  which  Is  likely  to  have  a  harmful  impact  on 
women  and  the  regulation  is,  thus,  discriminatory.  Therefore,  we  a^ain  state 
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that  pregnancy  should  hv  tmiteil  like  any  Mthcr  toniimrary  disabilirv  with  no 
special  leave  provisions.  See  our  stalcnient  u^i  Uavcs  of  Abavncc  -for  Vhihl- 
Oeannff,  ChihUmwiiuj,  and  Family  Emcrfjcwiuif,  a  copy  ol!  which  is  ntlachcd 
as  Appendix  15.  .  . 

S6y/7(e)(2>,  /     ^  * 

The  requtiVmeafc  that  the  woman's  litnush  tu  work  he  lerUhcd  in  wntiir'  hv  a 
pli>*slcian  inay  treat  pregnancy  differentb  fruin  otlitr  twiuiurarj.  disabiiilTet:;  iii 
Vialation  of  litle  A  II  guidelines.  Either  it  bhuuUl  ho  druppod  or  j^ueh  certihca- 
tiim  should  be  rC-quired  vonly  if  an  iiLstituU^u  alt«o  ri  tpiirts  it  for  :ili  temnorarv 
vusabiiitie^. 

SG..i7{e)  {2) 

The  rcijulations  allow  institutions  to  force  a  woman  who  takt's  a  leave  for 
pre-nancy  or  childbirlii  to  remain  on  leave  until  the  bcjjinuin;?  of  thu  Uri^t  full 
acadeinle  term  following  certillcation  that  she  ks  able  to  uork.  ihis  couhl  reuuire 
a  woman  who  takes  one  day  olX  for  Uiildbirih  In  S>|.i4end>er  io  remain  oft  until 
the  followiug:  .Ncptcmbir  if  her  in.stitutii>u  dilinex  a^athMuic  term  a:<  tlw  whole 
yoiir  Ihi^  discrluiination  j^rovi.siwi  .shuuUl  bt-  (kluted.  Woiufu  .vh*/uld  l»e  allowi*d 
to  take  exactly  the  nuujher  of  dajs  leave  wluoh  the\  nHjuire  lor  piv^jnancv  re- 
lated disabllitxes  as  they  and  mon  are  for  an.\  uthcr  teuiporarv  di^abilirie^ 

In  KiMieral,  we  would  sugKt'St  the  adoptiun  of  thu.AAUP  statement  on  Uuvcs  of 
AbHciire  for  rhiUl-^hutrmg,  OhiM  rcaniuj  md  Family  nmat'ocncw.^.  which  is  iii- 
oorporatpd  as  a  !»art^)f  these  ((omments.  We  would  also  urgi-  tlie  ini:lijsi„n  under 
this-  section  of  an  anti  neiJOlksm  polic.w  hugge>t  coni>i*k'fatii»n  <if  (hi*  AAU1» 
statement  on  Faculty  Sppointmcnl  and  Family  IUlatwn:s?u(>,  wludi  i"i>  attadiod 
as  Appendix  C. 

We  feel  that  .the  prf  posod  refrulations  Mioidd  riNiuire  an  wnplovt-r  tu  oftVr  pro- 
rated 'frin^re  henelUx  for  p,.rt  tinu'  wnrd.».\io.>  i\hi*  desiro  frlnjre  bi'iii'lit.v.  Women 
have  had-  particular  duncukv  iu  obtaining,'  appropriati'  health  aa»i  pinslou  iji- 
>-uranc<^  when  they  toaeli  in  a  pad  time  M.Uu>.  Thu.N  evin  if  a  woman  ttachi»s  for 
her  principal  income,  she  may  be  cla>.^inod  as  a  part-time  teaiher  b\  an  iiisti- 
fution  and  thus  lose  an, opportunity  to  elin  t  pcn.^iun  and  health  insuVaua*  cuv. 
erase.  We.  therefore.  ur;:e  that  thi.s  inniuit.v  bo  alk\iatrd  by  rL-nuinn^:  iiistitu. 
Hons  to  offer  benetit  proiirams  to  part-time  employees. 

SOBPAltT  F — Pn0CKI>UK)-5< 

Sections  SiKOl-'%.G(j 

AVe  ur;,'o  the  prntupt  kssu.\nce  of  compute  pruki'dural  ropuhitions.  Ideallv.  a 
uniform  set  of  proredureii  wouhl  ho  t"^t.ibli>hed  fur  ( nforeenifut  <-r  Title  IX. 
Title  VI,  the  Kxicutl\e  Ordir^  and  tlto  Public  HoaUh  Spr\ice.>  Act.  The  develop- 
ment of  .1  siiifjle  investi;:atii>n  inann.il  un.I  unif.irai  ftuid  ti  noination  pror.-ertuivs 
would  f.icilitate  joint  enforcement  of  anti-dl.^cilmination  .staiuu-N  and  n  tinlations 
and  add  credibility  to  OCR's  over-all  "infiircemont  ifforb*.  Title  IX  i-ould  bv 
combined  with  the  Executive  Order  .\m\  Tit»u  VI  re\iou.s  and  rubjic  Health 
Service  Act  investigaticin>.  BieaiiM'  pcr.Minnol  rcMMirti'.s  ai<*  liniittd,  otHiimmv 
requires  coiKoUdation  of  invt>ti^:atur.\  and  ct^iiiplianei'  protudin^.s.  Wi-  akso  ur^jV 
the  adoption  of  the  investl.4att»r.\  prt»cedufi'.s^  of  the  Xational  I^bur  Iti-latiims  Act 
which  are  now  also  used  undor  Title  'VIX  of  the  IDC/t  nviMli^,'ht.s  Ai  t. 

Tmler  Seci?on  SnG2.  indivitluals  (trijluir  repri'>entati\t"A  may  tile  eiinipiaint;s 
with  the  Office  of  Civil  Hiftht.s  U^/ alkjicd  \i*ikition.s  uf  Title  IX.  IFowpvor.  in- 
divldu.ils  or  their  repr*  >wijatl5;e<i  are  not  ace«»rd*  d  thi-  simple  due  pnnv.-s  riKht  tu 
participafo  a*,  a  partv  in  .Tlf  a^?i'nc.\  prtHin  dln^s  iiuludiu/r  a  luann;;  if  one  is 
erdorpd.  If  either  an  individu.il  or  clas>  at  pt  rM'nsdia.s  a  .stake  in  tho  oareonietif 
fhp  pp>ci'Pdlnjr.  tht  ir  partliipatiwu  as  a  party  shtiuld  i>e  guarantied.  It  is  iiisufii- 
eieut  to  a  person  injured  b.v  iliscrinilnatlun  to  be  a«.Liirdfd  onl,\  the  ri^^it  to  par- 
ticifiate  amiCHx  curiae  In  a  Title  IX  proceeding:.       '  y  ^ 

Wo  alvt*  nqnin  tht  adid>tl-*n  of  tinu'tables  or  time  tarjjet.s  ft*r  invo.stiM'ations  of 
e-^mplaln.vt  and  com  {ill  a  nop  rpvlrw.^.  Thon  art-  loi  tiino  limits  f#*r  inve>tijration^. 
i«i^uaneo  of  letter  of  nndin^r.««,  or  commcm  t-nu'iit  ^»f  he:iring>.  AW  aro  tlais  con- 
cerned''about  re.Ui<tle  puformnent.  We  ^dnatly  kutiw  of  last^  uhoro  Title  IX 
eompliints,  filed  two  years  a^ro.  have  not  been  invesU^rated  to  compU  tnm. 
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♦FiiiaUy,  we' urge  the  prumpt  bhuaiice  o£  nnal. regulations  and  strict  interim 
enforcement      prima  faotc  wibcb  uf       Uiftoriiriinatum  in  e<Iucational  institu- 
tions receiving  federal  financial  assistance.  '  ^ 
^Bespectfully  submitted.                            '  ^ 

Dr.  Makv  Okay, 
Chairperson,  Gommiitcc  ir. 
Carolyn  I.  Por.owY, 
Associate  Counsdr  Associate  Secretary, 

At  the  oiUct,  let  1110  btato  that  aciuleiriAC  Avomen  breatjied  a  sigh  of 
relief  ^vhen  the  final  title  IX  regulation.^  Avcre  releasecrby  Secretary 
Weinberger.  An  auiul  lot  of  time  and  liOpe  have  been  put  into  the 
proce.sb  of  getting  regulations  out  and  ^et  title  IX  finally  nnplenientcd. 

We  arc  hoping  that  not  only  will  the  title  IX  reguhitions  become 
cirective,  as  preiiently  written,  on  July  21, 1975,  buf  that  the  other  13 
Federal  agencies,  which  pro\  ido  .subbtandal  Federal  assi?tanoe  to  edu- 
cational programs  and  acti\itiei>,  will  either  adopt  the  HEW  regula- 
tions or  draft  their  own  reguhitions  which  arc  lu  keeping  with  the 
HEW  .regulation?.  ^  ^  ..i%^tx- 

Let  fne  begin  hv  saving  that  In  general  we  support  the^^CIfc|iA 
regulations  abiinail>  i^oued.  1  think  that  it  has  been  poihtod  c^tMlay 
that  the  regulatiojib  are  \erv  mucli  the^  result  of  compromise,  iiw  vir- 
tually anyone  who  \\ould  look  at  the  i^gulations  would  disagree  with 
portions,  and  would  feel  that  other  portions  would  be  strengthened. 

It  is  our  position,  however,  the  Congress  should  not  interfei-e  with 
the  implementation  of  the  regulation.^  on  July  21,  and  that  tlie  prom- 
ise of  nondiscrimination  uml>odIed  in  the  title  IX  regulations  should 
ho  pGnnitted  to  become  aa  integral  part  of  the  .Vmcrican  educational 
system.  i  -  i  . 

*  First  of  all,  we  feel  that  the  self-evaluation  proce^^s,  winch  is  em- 
bodied in  the  regulation.^,  and  whicli  you  have  alluded  to  today,  will 
;/ivo  educational  iiu^titutioni*  an  ideal  opportunity  to  lind  out  whether 
or  not  f  lio  regulations  arc  nnrealistic. 

I  think  an  awful  lot  of  the  complaints  tlra^  you  hear  at  present  are 
guesMvork  and  not  the  result  of  anahsis  uf  the  regulations  based  on 
cduoaticinal  policies  and  programs.  I  feel  that  the  institutions  should 
prepare  with  faculty  and  w  1th  .^tudenti.  the  self -evaluation  that  is  re- 

quirinh  ,    f  ,-1  1 

After  that  .v-clf^qval  nation  li.  prepan-d,  tljcrc  w  ill  be  a  workuig  Knowl- 
Cilgo  ()f  wliat  'the  regulations  actually  requird. 

'J  he  seroiid_ aspect  of  the  regulations  which  the  Association  finds 
particular! v  pleasing  is  the  pro\Ji>ion  whicli  requires  grievance  pro- 
cedures. The  American  As.-^ociation  of  Tnivoi^ity*  Professoi-s  has 
for  manv  years  encouraged  hli^hcr  education  institutions  to  engage 
in  respon.sfble  self-government.  I^esponslble  self-government,  we  feel, 
i.s  'the  ilrafting  and  promulgation  of  fair  and  judicious  institutional 
J  regulations  on  grievance  procedures. 

.We  fe^»l  that  the  emphasii>  on  the  solutiim  of  discrimination  prob- 
K*ms  w  ithiu.juiinil itnt  ionjsji healthy  focus  of  the  regulation.  We  hope 
that  tho  combination  of  i>elf -evalnatauii  and  the  development  of  griev- 
uuco  proi-edures  w  ill  actually  t>at  the  .-tagc  for  carryhig  out  the  obliga^ 
tions  that  are  establi>hed  under  the  title  IX  regulations.^ 
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IVo  liavo  bccji  pailiVuhuJj  iiitcre^tod  in  tlicIeniplpynic|ira^)ect'Qf 
tho  regulations.  While  wo  ^\el■c  ilisufipointed  tliat  thq  regnlatiqns  did 
not  \)rdvide  for  p^ayment  o!  equal  periodic  penbion  benefits  to  men  and 
women,  it  is  our  undei-standing  that  based  on  an  announcement  bv 
Secretary  Weinberger  pn  June  3,  that  the  Federal  Government  will 
1x5  seeking  a  uniform  regulation  in  the  area  of  fringe  bene^i^s..  , 
^  It  is  our  hope  that  a  coordination  of  Federal  ell'ort  will,  in  fact,  re-, 
suit  in  tho  promulgation  of  a  regulation  which  requires  payment  of 
equal  peri(klic  l>ene(it^  to  women  and  mpn.  This  particular  issue  has  a 
high  inipac^  on  academic  women/wlio  have,  for  many  yeai-s,  in  many 
insfekutionsj  received  unequal  pension  ben&fitsi  "  , 

We  were  pleased  to  see  that  the  employment  regulations  follow  title 
;Yir.We'think  that  this  is  a  healthy  aspect.         ;  -  i 

One  of  tJie  coiuplaiiits  in  the  area  of  civil  rights  is  that  regulations 
are  itot  being  enforced,  or  the  procedures  arc  not  uniform.  We  fcol  that 
the  Secret^iry  s  and  the  President  s  leaning  tow  ard  adoption  of  title,yil 
einplo3'inent  policies  is  very  appropriate.  /  ^  . 

^  liX.particular,  the  maternity  benefits  section's  are  reinforced^  and  arc 
d^Qvy  important  part  of  the  title  VII  regulation^  wliieli  ha^  e  benehtpd 
ina^u*  academic  AvomCjii. 


I  tnink  tliat  thissiUns  up  Ihe  areas  that  we  touch-oain  om!coin.li|eu'ts. 
'll  woiildl^ikc  to  close  bv  saying  that  tfiere  is,  jndeecl,  .an  urgency  in 
nioviiijr  ^or^Card  to  iniplicilicnt  the  title  IX  regulations.  Students  who 
.  are  to  t)e:  the  princii^al  bcjiefickries  of  Title  IX  ^and  implementing 
,  regulations  should  nut  be  required  tp  wait,  aii}'  longetfor  equal  oppor- 
tunity without  regard  to  .sex.      ^    '/  ;  ^  '  / 
,     W^  believe  that  many  institutions  arc  i^eady  tp  carry  out  the  reciuire- 
^  ments  and  spirit  of  title  IX.AVxj,  therefore,' urge  Congress  to  pcriuit 
fuHiniplementat'Iun  of  the  regulations.  We, hope  chat  Uie  implcnient/i- 
•  tion!\yill;begiii  July^L         '    ^         T  ^  ^        *  ' 
'  1    iCr^SotQX:  Mr.  Buchanan.  t 
.  ,;^Ir;Iky'H;\:yA^^l1^ankyou,Mr.  Gh.a^ 

I  want  to  c(Jmpliuient  }  on  on  yyur  sfa£eiiient.  Yqu  are  awai;e  of  the 
testin^ony  of  NCAA  and  the  coaches  ^oii^erning  their  concern/for  the 
ofFect  of  the. implementation,  of  the^e  regulations  in  college  athletic 
programs.  I  woiulev  if  ^ou  would  ha\  e  an}-  response  to  that  basic  situa- 
fiqnij       t     '     .  ^  '  / 

1  al/^o  wondei;  how.  on  the  .scal^  of  values,  you  would  pLdce^that. ;  ^ 
,   M^si  PoLo\vy.  In  terms  oLpriprityj  we  really  feel  that  opening  edu- 
jcatipnal  pi  ogran>t3  to,meni)Kirspf  a  i>ex  which  have  previously  been  dis- 
'priinin.itcd.agani.^t in  this  program,  will. probably  have  the  greatest 
,  imj>actas  far.as.social  development. '  ,       '      ,  .  ' 

'  1,^^^^^  J^ot  b(jlitt|ing  the  iiiapact  jof  the  athletic  regulatipns  or  their 
effect.  I  think  that  if  the  title  IX  really  encompasses  mucl^  morp  than 
athlptlcs,  and  Ssa  have  been  talking  alx)nt  the  approach  that  the 
'athletic  groups  have  been  taking,  in  fact  what  they  are  saying  is  that 
'  thi'y  ha\  e  a^businjcsb  to  prescr\e  not  an  educational  program.  That  is 
iM  tJie  way  that  we  look  at  tlje  i?sue§  that  arc  involved,  ; 

We  are  t'alkiiig  about  educational  pro«crams.  ami  if  athletics  are  ^ 
part  of  a. good  e^clucational  ]jrogram,,we  liope  that  they  will  be  ayail-  - 
able  tohoth  sexe.g.     '      ]  .        *      .     *       '  ^  ' 

Dr»  Si  xminrt,  I  would  like  to  speal<**to  that.  Ia  many  univcrj?ities 
there  is  a  colilllit  Ijetween  faA^^ult\  and  athUtic  extractu'ilurtar  pro: 
I  .  '  ,    *  ' 

•  '     .      '  '  ^'    '  ' 

■  I  ,  ■       28.J  '  ' 


institutions, 
iKg;1ntcr- 


As  ilcifiurtS'gi'oUvxi.  y<i^t:jf^IoiKil  institutiuns,  some  i)rio.i:iVi^)>  lir^vo^to^ 
be  obtablisheil.  Ond-^)^^uJ.l)riiSvit'uv-?,  and  unc  of  the  niMjoi^  |)nQntics 
obviously,  is  the  Mcudeni^e  progt^»nj.^''llwel'oiv,  iCtthe  dofirit^is  a  result 
of  the  intercollegiate  progranirth^>iVoW^        that  docs  not  co<itribute 
to  tiic  academic  program.     '  "t  :'  \    \\\    '  '  ^ 

AVc  are  conccrued-about  It.  We  iveo«|ui.xe  tlmt  ^li^  university  needs 
a -very  couipruhenbi\e  program  in  order  ^0  iemaiiLMablo.  Spine  uni- 
versities Jiave  been*  able  to  esrablibli  good  iiiteWlk^J^j^t^  athletic  pro- 
grauLS,  but  the>e  pi;ograinb  jjo>v  niu^t  lefkct  thVp't'oOlcju  of  J?QX  di^- 
'    •         •  '         •       .  ^Jjat  piograni,  iu'siicli  a^^v^iy  OS  to 


^  i>  crinunation,  aiul  uiubt  idicct  URoii  ,  , 

l|  fv.  eliminate  i(.  -         '  J  '      ^  H^/. 

' .  .^fr.  BucirAXAX.  Thank  you  very  much.  ^  ,  . 


'^fr.  SiMox.'One-linal  ([uestiou.         ^  ^  ,  ,     '       ]  /V 

'  j;.  'U|his  is  the  same  question  that  I  directed  to  two  earlier  ^\^p\({^y^s. 
\J^'\l\\t  would  be  the  iiiipatt,  do  ^ou  think,  on  the  u^ivpr^itlesHf;,Gon- 
'^1:  grci=:s4*ere  to  reject  the  title  IX  regulations?  .        .      >        /  - 

■  ,  i  ^is,'Fou)\v\\  There  has  becn-feubstantial  debate  about  the  ado^uacv!, 
ot  the  h^sent  ci-\il  rights  kws,  and  the  diociMminatioil  progrjims.  X 
'     think  tlkjl  Hiere  is  substuntiul  coneein  that  eniorcement  la.  not /ade- 
quate,.brU^ifr, orunii'orm,  *  . 

I%thiul5  that, what  we  would  be  facing  would  be  an  abdic^'^tion  of  tM 
cbnfiruia^iWi):  the  social  poHey,  >\hich  I  though^' Congress  reallv  did 
.       coldinn  wheUj  tj\e  H>72  'Eilucational  Amendments' Averc  passed.    /  . 

■  \  StWud,'f\e'>Yvuld  biinply  bo  reinforcing  what  is  now  bccoin'}n<?  a 
'   -  \erv  cynicull  viftW  toward  enforcement  of  civ  il  rights  law>.  I  think  Hiat 
,     *  it  \VOuKl  bo  tfie  ileath  knell, of  a  reali::>tic  and  uablc.  enforcement 
prpgrani.  ^  *  ^  >/  ■  i 

Xnthink  tllat  a  ))ieecmeal  iinplementa|ion  of  the  regulations  is  also 
d.Ji;ige,rous.  L  ijxink  tkat  there  is  time  to  read,  iiud  16  hold  oV(y.*f5ight 
1 -hearings,  but'nx  tjiis  rei,pect  the  /eg^dations  liavc  not  been  i^nplc; 
luenti^d— a  \  lable  m  of  regulatloiis  has  not  h};on  inipleineined.  Aftc^r 
tbc  institutions  c^Hplete  a  1-vear  self-evaluation,  i£  it  is  dQue  in 
propter  and  adcquMe 'fabhibn  Cvitfi  the  input  of' faculty  and  student^ 
L       I  think  that  this  would  be  the  time  for  over.sig)lit  hearings,  to  deter- 
mine  whether. oi^  not  tli^i  regulations  arc  unreasonable.  0r  whether  in 
Certain  abpects,  tl^^-v  iu;e  !natle(iuatc,  or  too  stringent^  I  Avbirid  say,  at 
this  po^u^,  thiip  %  >vouid  be  ji* blow  tjO  academic  women. 
X  (hii)k  tha&nWsfc  people  Jiave  !jeconu\nsed  to  the  idea.that  title  L\ 
'  -I   rco-ulatioiU  are  now  in  iorce,  and  wiij,  in  facj:,  lie  ellectuated  on 

> '  Mr.'  SiM9N./rhauk  you  \  ei^^  much,Ms.  Polowy  and  M^.  Sunber«^. 
,    This  completes  our  hearing  for  today,  and  we  will  mect^aj:ain'at  9 
o'clock  t9Uioi;ro'^\,  w  hen  the.heariMg  Vrill  resume  in  room  22.^7, 
K  /     nVhereupoiJf^at  4  p.m.,  thi>  bubconmiittOe  adj<»unjed,  to  reconvene 
'    afS)  a.m.,  Wednesday,  June  25, 1 0J5.  in  room  2-2o7.  |  , 
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SEX  DISCRIMINATION  REGULATIONS 


EDNESDAY,  JUNE  25,  1975 


H0i;6E  OF  EmtKSEXTATIVES, 

Suisco:^t^u:n:Kn  ox  Postsf.coxdaky  Educahox,  . 

^  CO^OIIITER  ox  EdUCAIIOX  AXD  LaBOK. 

"•^  ,  '  Wa$1imgton^D.G. 

The  subcommittee  met  at  :30  a.m.,  ])ursuaiit  to  recess,  i^i  room  2175, 
*  IJaybuni  House  Office  Building,  Hon.  Tim  Hall  presiciiixg. 

5[enibcrs  present;  Eeprcsentatives  Ollara,  Blouin,  Simon,  Mottl, 
_JlIall,iiuie.J£s!ilenian..ancLBeU»^ 


Stair  present:  Jim  Harrison,  staff  clire^or ;  Elnora  Teets,  clerk  aiid 
Jiichard  ifosse.  minority  assistant  counsck- 
•ifr.  Hall.  We  will  conie  to  order. 

Since  we  liiue  quite  ii  bit/;f  teytimony  we  uuglit  to  get  started,  hop- 
in^c  that  some  of  the  other  members  get  here  before  long. 

yU.  Eaftel,  I  wonder  if  wp  could  stnrt  M'itlii  you. 

^ftJ.  Kai-kix.  Yes,  Mr.  Chairman.  /  ,     ^  \ 

^Ir.  Hall.  Let  me  say  before  you  start,  I  note  some  of 'the  testimony 
is  rather  bulla  and  allof  the  tebtimony  will  be  Included  in  the  record, 
^f  some  one  of  .>ou  want  to  condense  your  testimony  without  reading, 
that  is  up  to  you.  .  ^ 

Feel  free  to  present  your  testimony  any  way  you  want  to. 

STATEMENT  OF  NQRMA  RATFEL,  HEAD,  EDUCATION  COMMITTEE, 
.WOMEN^S  EftUITY  AtJTION  LEAGUE  (WEAL) 

Ms.  EAm:L.  I  would  also  like  to  just  read  partes  of  it  in  the  interest 
of  i\\m.  T  would  like  to  attach  the  testimony  of  INfargarct  Dunkle  be- 
fore thepairfax  County  ifumauRi^^dyts  Commission, "Ten :NIyths That 
Limit  Sports  Opportunities  for  Girls." 

Mr.  Half?.  Very  well,  that  will  be  inserted  in  the  i-ecord. 
'   [TJie  documents  referred  to  foHow :]  ' 


PllEPAKEI)  STATKMEXT  OP  XOHMA  RaFFKI.,  HEAD,  EOUCATIO:^  CdMMITTEE, 
,         .  WoMKN's  Kquity.  ACI'IO.N  Leaoue  (AVEAIi) 


I  aia  Dr.  Xorina  Raffel,  Head  of  the  Education  Committee  of  the  Women's 
Ktiuity  Action  League  (WKAL).  WKAL  in  a  national 'Volnntnry  organisation 
which  promotes  eqiiaHty  In  education  and  employment  through  l<*gislatioii,  linga- 
tion,  and  by  prci^sing  for  fnU  enforcement  of  anti-d^gcriniinatipn  laws  on  behalf 
of  women.  Also,  I  am*  a  Commissioner  on  the  Pennsylvania  Commission  for 
Women  an(Wepre.sent  it  on  the  Pennsylvania  Department  of  Education's  Task 
Force  to  eliminate  sexism  fromthe  schools.  '  ' 

In  Vdtl  when  I  was  national  president  dt  WEAL,  Congress  passed  Title  IX 
ttf'  the  K<li»eation -AmendmcxUii- AvliielL  prolUbita  discrimfuation  bocause  of  sex 
la  e<hicational  programs  or  activities  that  receive  l*ederal  financial  assistance. 
This  law  affects  nearly  every  educational  institutipa  In  the  country  and  pro- 
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mib'Os^,  if  enforced  to  a.H.«?nix»  girls  and  women  the  sanic^  oiii>ort«nities  that  their 
male  comiterparts  have  enjoyed  in  the  area  of  edneation.  jitle  IX  was  enacted 
because  there  was  a  cleai-^need  for  snch  legislation.  Hearings  had  been  held 
which  revealed  pervasive  sex  discrimination  in  all  aspects  of  edncational  pro- 


ynice  lor  ^.ivii  itignts  to  deveU>p  rOgiUhtions  so  the  law  cjnUd  be  enforced.  Finallv, 
in  June  1974  the  proims^d  insulations  were  pwhlis^hod  in  the  Federal  Register 
and  connnent  was  invited.  After  reviewing  nearly  10.000  comments.  IIEW  made 
some  changes  and  rre.sident  Ford  signed  the  regulations  last  nuintli.  Wnce  then 
Congress  has  -K)  days  during  which  it  can  take  no  action  and  allow  the  regula- 
tions to  become  effective  on  July  2h  1075  or  vote  dii>approval  which  mav  return, 
them  to  HKW  for  further  chaufice.s. 


c^lncational  in.S'titutions  was  a  large,  complicated  uiidertaklng— mninlv  because 
the  (hKcriminati<5n  was  so  pervasive  and  had  gone  unrecognized  for  so  long. 

Eliminating  discrimination  because  of  sex  in  education  will  mean  changing 
time-worn  established  practices  to  conform  with  the  legal  requirement  of  non- 
aisenmination.  Quite  naturally  many  groups  and  persons  that  liaVe  onjoved 
br  henetlte<l  by  the\prefere?ice  given  to  males  in  th^' past  will  obiect  to  \he 
application  of  the  lak,  question  its  intent  or  scope  and  attempt  to  delav  equal 
Opportunity  in  fducauon.  ^  -  * 

.It  is  up  to  us  now^to  look  calmly  and  cleaWv  at  the  intent  of  Congre^rS  and 
the  law  and  to'allow  these  regulations  which  pro\ide  a  reasonable  framework  ' 
to  carry  out  the  Uondiscrimination  principles  of  Title  IX  to  become  eft'ootive 
so  that  enforcement  can  proceed. 

j  There  are  two  areas  which  seeM  to  be  of  major  concern  and  I  should  like  to 
I>riefly  comment  on  them.  They  are  the  scope  of  coverage  and  athletics. 
Scope  of  title  IX  covavoo. — There  is  some  controver.««y  «over  whether  Title 

<r  ni'rtliSlilfc   f1 :  <;;/>i*S  mi      f  li-..t    l..    nil  ^   ».i..^_i.!_>  i    -  _  .  .  ..... 
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1^1  of  Title  JX. 

Also  in  question  is  Section  1)02  which  deals  with  the  scope  of  IIKW.<  terniina- 
ion  authority.  Can  IIBW  terminate  all  Federal  financial  assistance  receivmr 
i}y  an  educational  institution  which  is  found  to  be  in  violation  of  the  law.  onlv 
t^at  financial  assistance  whrcli  goes  directly  to  a  specific  progranv  which  dis- 
CFimyiates,  -or  can  HEW  tQrniinate  funds  to  any  program  which  is  afTectcik 
b^-  the  overall  discrimination  iu  the  institution.  *  / 

[Two  excellent  l^gal  memoranda,  one  from  the  American  Law  Division  of 
the  Library  of  Congress  and  the  othfcr  from  the  Center  for  Nationa'l /Poliev 
Review  at  the  Catholic  University  of  America's  i>clioorof  Law  address  the 
interpretatloa'pf  Sections  001  and  902.  They  discuss  the  .similaritv  between 
Sections  901  aua  902  and  Title  VI  iff  the  CiviK  Hights  Act  of  Because 
almost  identical-statutory-langnagG  is  used,  it  .<;eems  clear  that  Title  IX  would 
provide  the  same  kind  of  coverage  aS  Title  VT  and  that  the  ihterpretation  of 
Ti  le  VI  s-hould  Ihj  a  guide  for  the  interpretation  of  Title  IX.  •  * 

Title  M  has  been  interpreted  a1>.,prohihiting  racial  discrimination  in  all 
asj>ects  of  the  edncatjonal  program  in  a  school  district  receiving  Federal 
erefftre,  in  Title  IX  the  term  "education. program'*  .should  also  he  interpreted' 
itjj-  broadest  spnse— to  encompa.sN  tlie  entire  OiUioation  program  offered- bv  an 
tcational  institution  receiving  FederalTinancial  assistance. 
Title  IX  was  legislated  to  "provide  equal  access  to  men  and  wftmen  to  the 
ed^icational  process  and  the  extracuririeular  activities  of  the  schools  (117 
Cong.  Rec.  30107)  by  in-ohihiting  Vliscrimination  in  employment,  admissions  with 
certain  exceptions,  and  in  aecos;^  to  the  programs  aqd  acHvities  of  the  institution. 

The  intent  of  Congress  would  be  defeated  by  anything  but  a  broad  inter- 
prdtation^  narrow  interpretation— that  the  law  prohibits  discrintinanqn  onlv 
"in  p^o^ind-directly  receiving  Federal  aid  would  be  virtuallv  impossible  to/" 
enforce.      .  -  '  / 

Federal  money  in  many  cases  simiMy  can  not  be  traced  down  fo  a  specific 
"-1«3J2;^  Federal  revenue  sharing  fuiuls  pormeatp  educational  institutions 
provldnif'TlIfrcrnntf  indire<jt.iiiLlxLjaIj_e^^  lu'ogranis  including  athletic^. 

The  Commissioner  of  J3asic  P:ducatiun  In  Pennsylvani.a^aid  that  it  was  impos- 
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<,n,le  to  trace  revenue  sh«ri..g  f.nHls  »ml  he  l.a.l  to  work-on  the  as^u.uptlon 
\umt  all  educ^ional  institutions  in  th^^^^^^^^^^^  aid  were 

'•    " .«  e  ^'^JtJ^'^'iJ^.^.^t  aum\tit  not.imiK,.siMc.' 


J;;iSnrati';e^;am^^^^^^ 

?|'iSl6M,egeneralfc^^^  „,„,,t  sex 

irfes  Sn'lferscoprS^  t?rii?it^t  tUre  .>e 
""sJ^L'n^to^f  rfuie'lf  leaT^^^^^^^  scope  a.Uhoiuy  in  ternnnat.^^ 
fS!'lgnfn:4?Xme  language  is  "^ed  in  H.i.  s^tu)..  as  -  ^  '  f « 

court  '<=^?«  "'/i,f?,"^S^6fh™^^^^         V   to  mean  t?;at  fmuls  sl.ould 

T'i^<>^^^  ti-  legal  memoranda  I  mentioned  earlier.  This  con- 

'^''Tr:^!^  "^or  ?^r?J  "^a?.d-^^v^n^n''"a^n.ost/in.possihle  to 
;  acbievftAuiUer  Title  ^  rcKulntions  Imve  provokeO  as 

'n^!;re^!.d^^rr4 

oel'sportH  offerea/for  f  ^'Vri'^rrhe  Jm  io."  t  «1  scV.ol  althou^l/.he 
L'Selunio^  llfgf  sTooroffJ'r^M'inte'sclio^^^^^^^^^  s^Torts  for  hoys  during  the 
''Tdof'.iled  sUulJ  of-o'ue.school  district  in  a  middle  class  ""ivorsity  connnnnlty 

SnL"/'^rmV7^U  ?f  Ss"^to^"nt-hle^;^'=Sran^l  fac.liti'^s,  ..uip.nont 

"'a  3"  of  six  discrimiuatioH  in  the  Waco  Indopomlent  S«l>"Ol  W^trTct  in 
Texa;  repealed  I  ha   $250,000  was  allocated  annually  for  ^^<lZ'^l^}l^^^f}'' /^''^ 
and  .?en  or  high  schools.  'Xhe  girls  program  was  allocated^.?9.0-four 
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'finally  hanimor  the.  impossibility  of  iileetiu?  the  rem>ireinent:  of  ovproii  " 

m.|.(.al  treatment  to  eqim-l  treatment  ^viIl  be  sAmeth  ^o"  aSo^-^^^^^^^^ 

It  as  Ingjilv  unlikely  that  women's  eoniiK^fitive  snorts  procram^  will  a^ntX 
^«n.^.       J^""^'"'^'  Pi-osrams  are  not  required  hy  tlie  W'lila  ions  o\iirtl  at  tlioso\ ' 

r-nnnS'lf./!"  men  Dere  in  eon.lnOliUR  int-^r- 

Mn  f  In  f  "c''^I>'-<>fams  in  1974  was  $10.5  million  dollars,  au,  t  f.  ct  mo're 
if "  "destroy  intercollegiate:  atjdeti4  as  we  ^e 

Tlie  NCAA  advocates  tliat  if  all  else  fail.':,  at  leasfi  ewmnt  'revpiiiie  f™,., 
rovenue-prodncing  .s,>orts  from  the  rcduiremenls  of  Tifu;  ix.  Sinlv-»^b 
bo  one  way  o  ensure  the  perpettmtion  of  the  »talus  quo.     •    ^'"""""■^  "'f  «  o"'*!' 

M  expendifufe  directly  or  in-directlv>j-el  ite<l  o  tl  eTWt 

Tud  tlfes  Secfusftbf;^':'''  't  3oul,"der  mi'S 

1, ,    li^     '   V-  "•'<^""se  tlie  .siwrt  earns  money., In  contrrtst,  the  women's  baskdt- 
biil  fdam  continues  to  operate  in  the  same  old  way-offen  with  nrsebolarshiDl 
certainly  no  monthly  allowance.s.  no  recruitiu(t  exiwn^es  no  iitoriiVwr  trai^^^^^^^^^ 
rcmtie^'n.'i^.r'^'  "'fPr^-i'l^l      "■•'''."S  limite,lVu^p{;,ffi^r^^^ 
facilities  riie  ditTference  is  the  women's  team  doesn't  earn  a  profit  \ 
.  onrn^/^n'"^       excinptioii  for  iotQi-eollegiafe. athletic  programs  becau<!e  thev  ■ 
.  earn  money  seems  to  say  .that  when  dollars  come  in,  princliile  eoi'S  «u£ ' 

Congress  has  already  dealt  with  thi.<,  a.shcet  of  the  regnlatio  s  S«iator  Towc 
introduced  an  amendment  to  the  Education  AineiidhTents  of  im  "Si 

<    '  /' 
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!.'^.S;emlmonr  ^\  '^"'^""'"'^  i"t-eollegiate 

""vphlovine  eaiml  ODDortnnttr \for  woniQU  in  sports  has  been  further  compli- 
oitd  1^  t"te  dlfforini'imvri  "ogV  of  women  and  men.  That  U.ere  are.l.ffereuccs 
xX'i.  .^^rrccrtain  anh  how  nnich  those  aifferunces  shonhl  affect  ti  e 

,„t  yet  been  thoroi.^hly  .neparate\  .  We  fe  enter,  .g  a  largo  j  ^'^.1  a^^^^^ 
Tlipro  are  maiiv  different  prediclions  abont  the  .best  way  to  ^ciiie%e  ei  niu 
™tn  .«v  "n  i  thletics.  Experience  nnd  medsnmble  resnlts  w.l  identify  those 

Sod  in\ho  re«nlations  regarding  mixed  and  singlesex  competitive  athletics 

W.^Vlf(;^^evoiVhat  S;  a's  a  whole,  the  Title  ix  regnlntions  pronde  a  rea- 
son iiff^a^"^^^^^^ 

Congress  allow  tlieso  ro^iiilations  to  become  cltcctnc  in  J-nly.  ilicn  tnt  lonj,  u%li 
(Incnndnmehneedort  enforcement  can  begin.       ^.  .vomdn  called  for 

*    Aior»»  Hrin  100  vo'AVS  azo  at  a  conference  hi  Pennsynain^,  \^om«n  ^.amu  lui 
oqu  red  ;    iomil  0  portunit      for  .their  da«gli.ers-.A  goal  no  yet  achieved. 
The  Tit""  IX  regulations  will  be  a  giant  step  toward  that  goal ! 
T,v,Tnroxy  ot-  .M.M!Q.^nI.rr  C.  r>t.•^•Kr.B  foutiIk  Womf.n's  Equity  AmpN  League 

-rrN'  -MYTHS  THAT  LIMIT  Sl^O^TS  OPrORTUXlTIES  FOR  GirXS 

'u,.s,n.cturing  Intercollegiate '  A.Jileticsllor  AAo.^ 
•c-(,«al  opportnaity  \n  athletic  programs  orgatiization 
•'^n'vJ^anTf^Sa^  oneiTh^        actepte.  a  miniber  otniyths  wh.i^h  have  IM 


pos.'iible.  5     .  ^  .     *        ,  I  -  I 

..I.'m  te'atlWn?  todny'soIqlyM'a  rcprc«'ntMlr*lof  t;he  Women's  Equity  Action  le.isue 
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Siiice^fhe  1054  {supreme  Court  decision  in  Ifrown  \\  Hoard  of  Hducation  of 
^  lopeka.  we  Jiave  had  to  take  a  new  and  more  stringent  look  at  the  "^parate- 
but;  equal"  prnieiple  with  regard  to  racial  discrimination.  So,  too,  are  we  now 
taking  a  new  and  more  stringent  look  at  the  "separate-but-eanal"  principle  with 
regard  to  discrimination  based  on  sex.  Moi-e  and  more  i)cople  now  accept  the 
contention  that  ©nly  the  most  compelling  reasons  can  ev^r  justify  "se'parate-bnt- 
equal'  (or  its  corollary  "freedom  of  choice")  treatment  based  on  sex'  The 
situation  we  are  discussing  today— miyed  sports  for  preadolescent  cliildren— 
does  not  meet  these  criteria  for  allowing  "separate-but-equaK" 

J  >vould  like  to  adciress  some  of  the  major  reasons  that  aVe  most  often  cite<l  for 
having  sex  segregated  teams  or  sports  programs— and  look  into  how  they  staud 
.    up  under  scrutiny  for  sports  programs  for  preadolescents.  So,* let  us  now  address^ 
the  10  major  myths  that  limit  sports  opportunities  for  girls. 
Myth  No,  L  GirU  will  get  hurt  more  if  they  eompetc  with  ^oys  ' 

The' admittedly  scant  valid  data  on  sports  iiijuries  between  preadolescent^girls 
and  boys  rfo  nof  sUK)ort  tlie  assumption  that  female  children  fire  more  likely  to 
get  hurt,  if  they  compete  with  male  children.  Overall  in  fact,  the  injury  rafd  per 
participant  isJower  for  girls  than  boys.*  J   ^  i*^^ 

•  injuries  are  more  Hkely  to  occur  when  big  children  compete 

against  .little  children  regardless  of  their  sex.  Similarly,  injuries  are  more  likelv  ' 
ro  occur  when  big  cliihlren,  regardless  of  their  sox,  compete  against  one  another 
(because  bigger,  stronger  children  .are  more  likely  to  be  able  to. have  sufficient 
strength  to  cause  a  blow,  sufficient  in  force  to  cause  a  fracture)  ° 

Since  preadolescent  girls  and  boys  are  just  about  the  same  .^i5:e  (indeed,  maiiv 
of  tjiese  girls  are  bigger  than  the  boys),  the  girl^  are  no  more  likely  to  get  hurt 
fiV^^,^"^"^'  ^"""'"^^^         ^"  eight-year-old  girl  is  probably  more  likelv 

cfiToKi"  I  •  competing  against  an  elevon-year-old  girl  (who  is  probably  eon- 
Mderably  bigger  than  she  is)  Omn  by  competing  against  an  eight-yeaPOld  boy 
(who  IS  probably  about  the  same  .size  she  is).  6    j^a  u  u  uuy 

If  injnr.\;  is  our  primary  concern,  then,  it  .would  .serve  our  purposes  to  divide 
preadolescent  teams  b>  such  factors  as  age,  height  or  weight— not  <iex. 

^^^%femsches       ^^^^  ^•^^  ^"    ^^^^^^^^  as'hard  as  hoys.  They  shouldn't  strain 

f<>search  indicates  that  vigorous  physical  activitv  benefii^  girls  just  as 
'^n'ful^^  boys..Stndy  after  study  has  shown  tliat  the  athletic  g  rY  o  woii  a^^^  is 

?onni  i^''};;/^  F""'^  ^^"^'"^  npiialhlctic  Counterpart  A  di- 

tioiially,  although  this  is  not  .a  factor  for  preadolescents,  .<^he  is  more  likelv  to 
"^^^  fewer  g>-necological  problems  than  her  noiiatliletic  countenmrt  Over  the 
year,  one  of  the  major  arguments  cited  against  encouraging  feinale^o  participa  e 
ill  strenpous  sports  has  been,  that  Jhe  stresses  and  strains  of  such  conS  on 
could  periuaneiitly  damage  the  reproductive  orghns.  According  to  Drs.  cK^ 
and  M  Joan  J.yoii  (authors  of  "The  Keinale  Athlete")  and  numerous  other 
researchers  )io;vever.  this  point  of  wiew  is  quite  simplv  nvalid.*  J n  fact  man v 
gynecologists  be  eve  that  vigorou.^  activity  improves  the  iniiseuL  siVp^^t  of  t^^^^^^ 

nrl^n.'Yrn:r^'^'^^  \^"^Vr'  ^^^^  "^'"^^     ''"^  ^^^^<'^  rcsis  ant  internal 

organs  (and  eonsrderably  more  protected  than  the  male  genitalia) 

In  short,  according  to  T>r.  Clayton  U  Thomas  (a  leading  sfwrfcs  phv.sician)  • 
nvliin  to  Strenuous  ex6rcise  for  woufcn,  I  do-not  believe  there  iSence 

availah  e  supporting  the  %;iew  that  it  is  possible  for  health v  women  of  an™, 
to  indulge  in  a  sport  w^iic^h'  is  too  strenuous  for  them.  'Jlie  literatire  co  Ua^ns 
rS'L^^k'^^"'  '^"H"^       competitive  events  are  harmful  for  Sn  r^o^ 
m  daia.  hotvaven  to  support  these  negative  views.'  (Emphasis  addeo!) 

"a.'?47r.S.4S3  (1954).  * 
lro^hrVompny^'S73)"'^fp.^^4■fr"""         '"^'"^  fS"lnt  I,o„ls:  The  .C.  V. 
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atthougli  the  P"^"t  m.offlc...l  <U^^^^^^^^^^  is  a  great  deal 

LLrff«'.H  ran"^^  oDPOsiiioi.  on  a  concern  for.  tl.c  Dli.vsicn  s=«ret.v  of  the 

woiMmT  on  ho^i^^^^^        wou.cn  nu.l  u.cu  shoul.l  not  bo  forced  into  "coutnc  " 
-.         5  {V,.  vf.v^r  f-onir^         atldetlcs  are,  by  their  ver.v  nature,  closely 
^u    medic.r^T)e  ts  and  physical  eaucitors  .su?ge.t  that  a  i.re- 
SscentV'i'rlvCSaS  a  intact  sporV  i.s     .^.ore  snsccptible  to  injury  than  a 

'"jT.".Iirwhefifc«mes  down  to  dolhntious,  just  how  wouhl  we  detlne  n  "con- 
^-/t"  cn^;t^  For  evaZ  do  ve  count  the  munher  of  times  partidDants  col  nie. 
^'on  if  tl  «•  nrJ  w3  g  a  ufc  of  the  Kan.e  by  so  colliding?  Ordo  we  somehow 
^ilz  n7n,,«ntif '  o  tvpe  of  contact?  Til  admit  to  beinj:  a  hit  surprised  that  one 
rihiVrircutSJed  .Sn.5t  letting  girls  play  on  Little  League  tean.s  was  that 
baseball  is  a  contact  sportr! 

Muth  xA'o  i  ParticiDalino  in  cocducutional  iports  or  yetting  too  much  cxcrcitc 
will  make  girls  muscle  bound 'tnd"iinfmininc-'  ■ 
\othlne  could  be  further  from  the  truth.  In  fact,  siveu  tlie  same  amouMt  of 
„ili  H.«  JiV^v-iiion  o£  bulging  mn.scles  depends  primarily  on  the  amount 
ofnu  fe  bo  mon^Tp  h««"  Onc^fto.l  ortly  take  a  look  at  the  leading  fen.ale 
Htl.loto^6t  Xy  a,^^^^  ve.stcnlay  (Hillle  .lean  King,  Donna  DeVarona,  T^ur, 
nV'  rff%,^^^  Korbut,  Cathy  Kigl)y.  etc.)  or  look  at  the  women 

iStarrou  tSioii  to  reall'/e  that  l>olng  physically  active  does  not  mean 

^^^Sri<::^^l::i^^ot'^X^--Uon  ho  w»s  a  hlgl.  .school  .tude„t 
in  iowa  (a  s?»  e  vher<^  girls'  basketball  generally  outdraws  and  onlrauks  boys' 
1  ,1  nsked  if  eirls  In  si)orts  were  popular  in  his  school. 

thiV is  some  Viul^       *}«'e  Homecoming  dance  is  a  big  social  event 
be'^J  X l  e  a^  t  .r^Sv^^  Sirl-tTo  ban  been  on  one  of  the  'eO"^s  has  Ik*u  the 
queen  of  it. I  think  girls  iu  sports  arc  more  popular,  at  lea.st  with  the  boys. 
Ugth  .Vo.  5.  Mii'Gif^lcam  sports  programs  arc  somehow  raiUcnl,  unusual  or 
iTisruptivc      -■,/''  '      ,       .  ,  1 

"  'n.,.  f..P^  of  tbe'inalfcc  ls  that,  ov^r  (be  iwst  few  years,  elementary  and  second- 
arj  sdSoTs  (/."'^^^^^^^  of  colleges  and  universities)  have  been  quietly 

-po».».'^l«..HA  0/  ririnMm  s.  rt^^^^^  Athletic  .Uioctatlan, 

^o  hri.ur  II  Ka  m  Soloinoii.  ''Sw  Inloprntlon  Iu  Contftct  Sports  (!«  It 

Mamlatyd^ln  P"M  cSllocVs?)-.  opinion  prepared  for  the  Board  of  nisher  Education  of 
thWnty  of  New  York.  1973. 

*'>Sce  C'orMtt.  etnl. 

.  » im 'oifblr? aT^l  Nlin'iy  "vi«  "Arc  You  Being  Two-F.ccd?.  Part  2 :  Women  m 
/Sport."  Sportt  lUuntratcd,  June  7, 1073.  pp.  C3-o^. 
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iiioying  to  coeaiicalioiial  sirt)rU  onfcrings.  It  Is  now  coinmoiiphicc  for  liistitiitioiw 
\to  liaVe  some  or  all  physical  educatloa  and  instructional  programs  which  are 
open  to  both  sexes  and  for  a  wide  variety  of  orj^'anizations  to  endorse  mixed  teams. 
hor  exawple,  the  National  Association  for  Girls  and  Women  in  Si>ort5  has  adopted 
.Ti  otUcial  iwsltion  stating;  that  their  association :  u""pn.u 
*  *  ♦  believes  that  the  immetiiate  Integration  of  physical  education  classes  on 
the  elementary  school  level  is  conslsteal  with  .sound  edueational  principles  and 
a  vitiil  element  of  the  long  effort  to  overcome  the  harmful  effects  of  traditional 
.SOX  stereotypnig  which  lias  severely  limited  the  opportunities  for  girls  and  women 
in  s{)0rt* 

A  w'ijle  variety  of  other  organizations  and  indlvitluals  evidenced  tlicir  belief 
that  mixed  instructional  and/or  competitive  opix>rtunities  were  a  Icey  facet  of 
equal  nthlctlc  opportunity  for  women  and  girls  in  their  comments  on  Uie  proposed 
rogulatlon  for  Title  IX  of  the  Education  Amendments  of  1072.  Yor  example  • 
JirTn!":!  iir'IJ^  "^""'^'  v*  iWlUL).^*^Xhii  [proposed]  regulations  re- 

(pure  tint t  all  course  offerings,  incluUhig  physical  education  classes,  be  inte- 
»!:  ■  'i  •  ■^>>^\»'«^"/i-e">cntj^  for  nil  integrated  poursc-s,  iucludiug  physical  ed- 
ucation cla^^es,  should  be  retained."  1  ^  w 
JThc  loii^ircommhaion  on  (ho  Status  of  ll'owc/*.-~-"While  tlie  Commission  mem- 
hers  are  aware  of  strong  difference  of  opinion  In  regard  to  .physical  edue:itIon, 
thby  supported  the  posIUon  of  co-ed  physical  education  classes." 

^ui  n^'^F  ^<Y{«*^'«'^  Jr<i«o«.-^"We  sup|)ort  that  course  offerings  in  physical 
e<lU':ation  i^hould  be  open  to  all  students."        •  "  i  ii.>:>iuu 

V.^\  Commi^^ion  on  Civil  l(ii/ht^,^"Xo  facilitate  progress  (to>vards  equal  sport.s 

opiwrtunilvJ.  elementary  .schools  should  he  rt^ulred  to  integrate  Inune  liatelv  a  1 

lovc7"  girls  4ind  boys  are  of  comparable  slze^aud  strength  at  Umt 

}Hdwc^(  As^^ociation  for  mtcation  for  CoUcoc  H'omcrt— **It  Is  no 

secror  that  from  early  chlldhoud  girls  are  discouraged  from  developing  the  liasic 
motor  sUills  conuuon  to  most  sports  (throwing,  jumping,  coordinating,  etc ) 
itnd  tha  his  socia  pattern  has  a  marked  effect  upon  Uielr^rformaiicie  In  si^^^^^^^ 
.  .  yllt]  Is  clear  that  to  achieve  full  iK)tentIal,  nondiscrimlnatorv  learning  ex- 
perrenceiinistl^egintotheearllt^^^  '  learmiii,  lx 

fni. /^o&&i/.-^-Seiwirivte  teams  are  not  acceptable  In  that  thov  fos- 
ter discrhnlmition  and  allow  past  discrlmliiatloii  to  continue  to  effect  athletics'' 

Natiofml  OrgnHiziition  for*  Women  Lconl  Dcfcnso  and  EMion  J?«mf  ^'  This 
requiremont  [for  sex^Integrated  Instructional  and  physical  educjitlon  i)rogr;:ms!*l 
^^^ft^SP^^  ^"-^^  ^^'"^^  opportunities  Xor  females.  «n"thi 

Amcrh-an  Aniawc  /»r  ncaliU.  Fhinical  muention  and  Kccrcation—"  we 
bourixes      "  "**  ""iJ  ">at  classes  should  be  01*11  to 

AilrtilloiKiiiy  „ii  imiicatlons  are  that  having  mixed  teams  would  not  c.-ni^. 
lisciplliie  problems.  There  may,  of  course,  be  a  brief  adjustment  perlo  as 
h"'"'"  enacted.  However,  since  such  mixed  siwrts  o  .. 

'  hnVn  i  eoe<Ineatlom.l  sports  Spiwrt.  nlui, 

Ir^  K?.„r  ^  "  estra.schnoLteam.s  .-is  well),  clilldre,, 

ar<,»  hkoly  to-adjust"  very  rapidly  to  mixed  conipotltion.  ■»  ""'"•^"^ 

/L^'"''"''"''''*'  f ^'f<""'*<'  ^Oi/*       chntistcntlu  out- 

^■,?,^J'T  'r  '°  l"-<'n<lolcs(cnt  boys  will  conslstonllv  onti.lav 

Snc.^^^^i:-[[oS^^^^^^^  li;f,t^/'^'"«'^  -^^••-'■^  -^-i- 
c«SS>;ftt!uuTrt^^    " "°  '-'•'''""•■'^  ""^ 

•  flinliarly.  Pr.  .lack  11.  \Yllinoro  lias  concluded  that  : 

.  "'cir  iterfommnce  oC  physical  activities 

up  to  10  or  12  yo;,rs  of  use.  Tosl.^  of  strenfrth.  niuscnl:ir  .-md  wrdlova^t  ul-.r  on! 
IiIn  perio.""  fe^"  Olffcrcnces-betwce.i  the  sexes  dnrl.ig 

2s!  inTS.^'"'*'""'  °'  Natloanl  .\ssocUtlon  for  Girls  and  Wom«n>In  Sport."  Adopl*,! 
"  Ciirliht  cl'al..  p.  ISOC. 
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exiJerleuce  with  coeducation  lins  sriiowa  lluit  thc.<e  ditTercnees  can  bo  eliminate 
without  a  great  deal  of  dimeiilty.  FA)r  oxamplo.  In  u  new  cowlucatlonal  physieal 
cHlucatlon  DrOKram  at  the  Indiana  for  the  Dvnfj  teachcr.s  found  students 

of  one  5ex  hcljdnjc  those  of  the  other  sex  learn  the  skills  %vh  ch  they  had  niched 
in  the  i>rcvlous?ly.sex  J?eRregated  iirogrums.  is  not  sueh  behavior  tlie  type  that  ue 
wish  to  footer  and  build  uiwn  rather  than  dlj^eourage?  Ik 
Myth  .Vo.  7.  A  boy  tcill  Vc  dcmoraltzvd  if  he  U  hcatcn  by  a  ptrt 

This  l)eilef  is  nerhai^s  best  summed  up  by  tlie  fallowing  two  quotaUons,  the 
first  by  a  syndicated  columnist  in  lim  and  tlie  sea»nd  by  a  Connecticut  court 

^*"nie*c-omii^  woman  destroys  something  In  a  man  •  •  •  a  thluK  called 
seif-resueet.  The  woman  wlio  competes  with  a  man  on  ids  level  and  so  destroys 
liini  nmv  Indeed  create  a  pinnacle  fur  herself,  l)nt  It  wllF  a  tower  of  ridicule 
ami  a  loVdy  spire.  For  only  wlien  a  nuiu  st^mds  tall  can  he  bulla  Tor  women  the 
IKHlestallicVearnstopntheron.'*  '  .^^^ 

Tlie  present  ;:eneration  of  our  younger  nmie  impulation  has  not  liecome  so 
decadent  that  1k>vs  will  eXlHirience  a  thrill  in  dcfeatin}?  j:lrls  in  runnins  contests, 
wlictlier  Mie  >rirls  be  mend)ers  of  their  own  team  or  ^fi  adveTsiiry  loam 
Atliletle  conuwtJtlon  builds  character  in  our  l>oys.  Wo  do  not  need  that  kind  of 
chanicter  in  our  ;:lrls.  the  women  of  tomorrow  ^  ...  . 


stand  Uie  stress*  of  comiJetinp  with  and  against  girls.  According  to  Dr.  George 
H.  Grover  (director  of  pliyslcal  etiucatlon  Xor  the  New  \ork  State  Education 
Del)artment),  tlie  boys  in  the  e^xiwrlmont: 

•  •  •  overwheiniluKly  I»elleve  that  competing  against  a  giri  Is  not  iiarmful 
piivsicailv,  cmotlonully,  and  soclnlly.  except  tliat  a  few  feel  tliat  there  Is  .npt  to  be 
some  Might  euiutional  pressure  or  tenseness,  .  .  ,  [Sinillarly,  the  girls]  were 
nnanlnious  in  feelinu'  that  eonipetlng  against  a  boy  was  not  l»arinful  to  llieui 
physically,  euiotloimiiy.  and/or  socially."  ,     .,  , 

oilier  *^rudles  ugrei*  that.  Jar  from  liurllng  young  males.  coe<iuc;itiouai  aime- 
tle  competition  can  be  ft  iwsltive  exiKriouce.  Indeeil,  the  supiwswl  trauma  of 
coeducalloual  M»orl>  Is  g.Mierally  more  linnglne<l  than  real.  For  exjnnple,  wlien 
student'^  were  surveved  In  IJoulder.  Colorado,  both  the  male  and  the  female 
junior  high  >*'Jiool  students  sfl|nKirte<l  tlie  option  of  mixed  physical  ednc:itlou 
classes,  with  grouping'^  made  l»y  Intert^st, 

Myth  Xo.  S.  Youiiff  girti  really  c/on'/  tca»*  io  cohipctc  agaUut  boyn 

The  uianv  girls  who  have  gone  tlirougli  long  struggles  in  order  to  "win"  the 
right  to  con'ipcto  wlih  and  against  Imij s  in  sucii  prognims  as  Little  league  would 
dlsagri^  stnmuly  with  this  myth.  Ihit,  wliat  people  genernily  mean  wlien  they 
voice  ihl^  conWrn  is  that  girls  will  he  embarmsed  by  having  to  .«iiow  their ^ 
lack  of  skill  or  prfiilciency  in  front  of  lioys.  //  It  were  true  tliat  there  were  really 
different  phvs!«U  capnbllllies  among  boys  and  girls  of  this  age.  tld/  ndght 


How  cm  wo  help  young  gJris  (wlio  may  already  luive  fallen  l>clihul  liecause  of 
lack  of  eni-ouragcinent  and  opijortunity)  catcli  ui»  so  ihat  they  can  fully 

^  Th^v^\U^  need  our  Mipi>ort  and  encouragement  And,  at  the  beginning.  Uiev 
may  lieed  an  extra  amount  of  basic  skill  training.  We  way  have  to  work  with 

«  HoUttndcr  w  thf  Connecticut  JntcrtchoUitio  Athletic  Coujerfnce,  /«c,  ^o.  J--l3--.< 

*^S"VSn^^T\?J^  Athlete V;  Medld  World  New,,  M»y  24.  W4.j.  ^JL 

Sharon  U  MeiArd  it  "S^  Role  Siereotynlng  la  the  Itoulder  Schools:  A  Student 
Survey  of  rhjsWTKdu cation  «od  Athletics."  Laf«jette,  Colo..  Notember  lOH,  p.  4. 
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bM>&  uc'Il  tu  ttuMuraj^i;  thutn  tu  similarly  Support  and  encuuragv  tUvti 
M>ti'r>.  ISut,  tlie  Itidiana  tAatitj<lc  au^l  itumcruub  other  cxi)crmiice.^  uttti  iiuxini 
C^uputititui  ibliuw,  cluIOrtu  4ulju*)t  raiiull>  and  arc  aituuht  al\\a.\.s  unlluista.%tic 
alM*ut  a>Mi>tIiig  one  ani/ilur.  Jnilci'il,  it  is  .sunietinie.s  niuru  dUIitult  lor  adults 
land  iurent>^  lu  *  adju.sr*  lu  llic  idea  of  ndwd  i^port^  tlniii  it  is  fur  tlJe  uttildri'a 
atttially  in\id\ed.  Or,  a^  ttiu  cdilurial  luiKC  of  tlie  lloHton  Glvbc  put  il  in  dt>^ 
lUxsilj;;  Mia  run  Pnoiv  j*  attcnipt  lin  Ila^crill,  Mai»dachubctt^;  to  juin  iJiu  laiti< 
i  .t'a  j;ut*  >>v  vc  ra  1  yea  r.s  ago:  . 

oii\iiitt^l>  a  i^irvnt  uill  Ihm*  liLs  or  lier  .venHf  of  self-e.^teem  if  a  girl  .striKi*^ 
out  Ills  or  licr  M»n  or  liit.s  a  litina-r  oft  hiia  or  tliro'As  hint  (»ut  at  si*cond.^' 

HvTv  is  an  uppui'tunity  fur  ns  to  be  led  by  our  children  who,  as  we've  iilri.'ad.\ 
>*in,  mnei'a!l>  accept  mi\ed  sI>o^t^^  and  physical  educatiou  with  littlV  f»*-. 

Mffth  Xo.  '.K  (iit'h  aren't  mttfti<Ud  in  itporta  a«  mmh  atf  hfjua,  thtft  ilt*n  \  icant 
t't  ftr  active  '  1 

Ahh*.ii;;h  tJurv  .ifi  M^ue  difTirent  iiurticipation  patterns  by  sex,  we  are  $i*t'io^ 
lltesi^  pariUipaliiT  p.iUtri*.^  lur  f;ii'l>  and  bo.\.-»  ^jrou  cImmt.  In  /.n.L  a  ^etriit 
>4iul.\  **(  jnuiui  Ui^U  -il.iud  >iudini&  in  ISiouder.  Ctil.»rado  foniid  Uiat  <^  iivntnt 
«»f  I  he  jrinsjii  (liN  aj;e  ;;;Tuiip,\\  anted  io  phiy  foot  ball  I  «  ! 

Tilt  *ntiri>t  t.C^*rK  .uui  u*imtjt  in  p.irti* imiiin;;  in  atti\i*  >tH»rtN  pri»^tMai'«  i> 
{^t*t\\\u*ii  !*.«  ltap%  4(nd  b<*ui.d,s  Inli  (iiUn-rl  .md  >kai*^>  U  lUukiu^on  n'iH»iU\i  ilu* 
lotbiu  in;{  in  Spi»ct^  I Hini ralVd  In  lii?:; ;  "  \ 

Ki pt^ai'^lb.  wlini  ;;i«#tl  ^iirU*  allilub-  pr**;:rani^  atr  tiiTiTt-d.  ilu*  t»r;:an|3Jfr> 
art  .i^lMnhlu'd  h\  IIr  n-.-^puusv.  IVir  ixantpli*.  Ibt-  lliU^btiniU;;1i  (^mnt.x.  K4tiri«ta 
<Tanil<:U  Ueiriatli  a  J>« p.irthunt  in\t  i  hatt  pttiMdwl  au^  Dr^aiii^nl  prt<f;faii'^ 
In  oauiH'titiVf  *pi»rLs  fur  i^irU.  it  !H^;;an  iti/nii-u^  itKpiirii's  ii.>  ut  nit>  ut*L  \*t 
the  ^prinj;  »»f  1!*7J  a  n*tftaU*ili  dt']MUtiitt-itl  eiiipit«jkiM'.  %iv  «ir;;atM/«:it  :i 

pttih  iiirW  >irftbaU  pft»;:r.«ni.  .  •  .  I'lauj/eUiitai  u.i.s  f^lVn-d  iii'ihnv  ajjt-  tU\j**^«»ns 
rai«;:iii^  fnan  vlxUi  U*  ITkIu  the  lir>t  .u-at  nt*'r«  ib.tii  I.iHKi  ^iri^  iurii«*d  «aii  ami 
wvn*  di\|ded  int*i  tt-.ini*.  SIi.hK^mI  .a  ibis  unvxpt^lml  durci«*piti«  nt.  ollmiats 
la^i  uinUT  Martial  >tnjiilur  l«a^1iftball  b'U'jnes,  ..."  >  j 

And  rMU  a  nuihlivr  i*t  A^tls  aial  uonu'n  \\b»»  utuihl  nen-r  uaiit  t«j  ]ila>  f«i**it)au 
fjiU'^lbni  the  ipiiit.  unnaturally  MHltiiiar.\  ruWs  thi'.\  Jia\»'  ofu-ii  Wn  a>^tcned. 
JjMtii.  for  exaiiipU',  to  :iiarlet  O'llarals  ti>«ionii iil^  In  Mih^ittvl  ,MiH'iiull  ^  iionv 
Wlihilie  Wind":  i 

I'm  tir«Hl  of  ev<Tla.stiii;:l.\  biiiij:  ^innatiiral  and  m-u-r  ihntv^  aii.uiitiii;  I  want 
i*»  do.  I'm  tired  *»t  aciin;^  MUv  1  dt»ii"t  eat  niore  than  a  binl  and  "ualKin;^  ulieii 
i  uant  tn  run.  and  .Miyiin;  I  ftfl  faint  after  a  \\a!t/..  \s.l^  u  I  i-iuihl  damv  itir  lUo 
thiys  and  iii'Vi«r  j:i»t  ilntL  l*ni  iln*d  of  .sayln;^  *  iin«  vi.mli'rfnl  an* '  t<i  foid 
men  uit«  bavt-n't  ;;nt  oiu- half  iht-  ^^imim-  Vst-  j^ut,  and  I  ni  iinnl  of  prftiMaUini  I 
ib«n*t  kiimv aiiyMiin^r.  -o  nan  itni  u\l  im  thiii;:sanil  Uv\  iinporiani  %\liiii-  tUi*\  n* 
tlutriiz  it,*" 

MfiUf  Xf*,  J'f,  X'»  'ntt'iiH  uttrrfxttd  in  tnttrhUnj ^irU  phin  aniiiratt 

if  1^  I'-Tialnly  delniabb  ujn-llur  Ibis  i^  a  h'^liiniaii-  iMMifi  rn  for  ilio  of 

?*aifb  aibb-tit-  |iro;;r:ii::  i!*af^n-ar.*  dlMU^HUi-  t.Hhi^.  Ib.uoun  v\i  ti  H  iinr  iln- 

vaKe  nf  ar;:uiui;nii  \\r  asMnm.  that  if  i*  a  b?:iiieMt..  i-^nm-rtu  lUv  Uu  t  .»f  ibe 

mattiT  Is  tliar  lnu*rt»-t  in  waiibit*;:  Ui<iii*-ti',s  ana  snrs  sp«,rts  is  spfatlin'  Uke 

wiblllre  K«r  examph-.  in  h*\ui  szirW  UUh  m-1ioi.I  li^i^kHball  attraets  nM«r.»^p<K-* 

tatMr-v  fbaii  fhi*  boys  u-aiiivn  *  Sj»i«s  llbi^inihij  r..purti-«l  in  VJ7:i  ir.ai  -.omu*.  uve 

I.I  M\-  imlHnn  si«.H:ii.»r^  uat.  'i  ilio  ^jirK  ibiU  n.  t  tlM-  Un^i  Man-  «'»ianii»b»nsbii. 

ifXV!''  \\\\T:t  ''1'' iH  tunrk.  A«-,.rdhi;:  Im  ibo  b.  ad  ..f  the  Inua  t;irN* 
Jli;;h  SHiiwd  AUdf>ll«- 1  nloli : 

UV  are  .-.inip.  tlnji  f.»r  tho  .  ntorfalnim  jit  ib.Jlar  •  *  •  'i7a«r.-  is  nn  n-is^n  wbe 

cif  .^.urvtMbr*  f.nvn  t^xiK^riwa*..  d.-^ils  uif I,  albfi-niak.  f*an«v,  Jt  f.db.ws^  Ii.mv.  v.t. 
Uiaf  suc^h  .  nthnM:»Mn  \v..iibl  bi.  v\,  n  i  a^.-r  !..  i^^  nvtAU*  f..r  iniN.Ml  i.^un- 

lb.-...  u-a  !«-f,t..r  niyfbs  aUait  nn\.^l  u-jui  parti,  ip.itb  n  In  s,,..rK  bv  i-n^ 
:»dob  M.^nis  bate  i^.  n  uiti,  i,.  f,.r  |.«.  b^i-.*.  II.  ,s.iidl>  u  ,.  i,.,,ri„::  i^ib^  uiU  Jrw- 

.tf. :  Imv'^i'^tN;?!  p        " "'^'^  "•I'hf.  r**i«!i*!i,it3r  Ham."  <N%  w  V»rk ;  i?t.  In 

»-  Gil       -'ill  Will!  iin^»t». 
,V  *  -  ^rr?  •  u  .n.*  With  tho  WP^.I  *•  f.  7!i 


C 


a^-iu  impetus:  to>  relegate 'the§e  .mytlis^in  tm\  vfom  place^fuid.  their '^iroiw 
;i>la^o  IsMn  a.bistory  h^%,p6t  bu'pVr  children's  iMym^  iiolds.        ,  .     ^    •  .  ;  ; 
*ate^  UUsr  from  lVomeH,S;)or^ir/ Sept'enib^^^^^         -  h  ^' 

U,  "What  Constitutes  Kaiiallt:^  \fur  Wpinen  in  S^portm^derai  Law  Put  &  ^^ , omen  , 
in  the  iluiiiiing."  by  the  VriSj^dt,  <>n  tlie  StatUb  aud  Edutatiou  ot  Mv^iiieu  of  the 
AbsocinU6uof^AiiieriqaV(^lle^l^j»\'  ^       ,     .  ,  ^     '   *      <  ' 

MJ[:  Aha,  tnrtiieUKht<LM' %le  oi'llie  Issue,      ,  »       .  , 

SUPPLB.\rKis-TARV/B:^tIM.O.\X  O^-  ii.VKOAKbi;  C.  DVM<i4,  FOU  tUE  WOMI.-N'S  E.QUT^Y 

'    '     v.,  -...^  '-)oiv  four 


atldetic purposes .  ,  ,      s  ,  i  -      *•     »  ^^ti  *t 

The  desiriibiiity^uul  feasil>iUt,\^o&mixed  ur  cuediicatioiial  recreatioiuu  atUl^etu. 
activities  tor  adoiob-c^mes  and  adiilri?.     <  ,      /•     _  ,  .  ,  ,  ^  . 


.  ,S<mleppl^^Slb|eJlond^bel•ihI^^mlory  uittiuub  fur  ',^ek'ct':  tiMuis  (bighlj  cbi«iH*t*tive 
ieani^*)  for  adolescents  a  lid  ri'i/K  I  b^.  /        .  ^ 

•  AddUiunally:,.thv  shppleinept;a^y  information  cuncernljig  niixc()'  to{ini*  foi;  cun-  ^ 
tact'sports  ivhirfi  M^.  MeCIeUaqd^^^^^^  .         ,      '  k 

I.  The  Hccd  fQK  pOMttK^cyfciiqikX-'^  acUyjtk^')  to  a^aurc  ihiUJhc  tramition 

to  mixqwtcauiiiiif  as'^}jio^^^^^  .  -  '  i  ' 

As  1  mentioned* in^mpohse  io  XI  question  at  the  May  17  hearing,  a  prosrram  o('^ 
pusitivo  ur  afJirnnitivcsaQtiou  could  be  extreniel.V  .u-seful  in  a-i.suriuf;  that  tlio 
transition  tu  mixed, ^ex  athMic  teams  bo  as  orderly  as  possible.  It  \%  e.^sentiai 
Jhat  those  people  WjOrking/Ure.c^-  ^vitU.tUe  chjhlren  be  well  informed  and  ha\e 
'iTconstructive  attitude  and  ainJ^oacn  to  hdxed  teams. 

We  .str(ni^'ly  ur^'e^ti^at  the  folldwinjc  type^  of  ijositive  actions  he  inipUMuented : 
Workshops  for  the  (poaches  for  the  formerly , -ftuiale*'  and  "male"  teams  to 
dij?euss  and  I'ejjol've  their  coiicerns  and  problems.  ' 

Having  coaches  work  in  teanis  (ohe  foj-nierl^  a  coach  of  the  "female"  team 
and, one  formerly  tlie  coach  of  the  "male"  t?an|),'at  h}a$t  at. the  beginning,  .^o 
that  both  the  children  and  jthe  cohcheb  will  be  mure  cunifortable  and  at  ease 
durinjr  the  transitioii.peribd.     *         '  *      '  j  »    ,  *  ' 

Having  an  evening  infounat  ion  program  for  paients.  IVuhaps  this  cu;ild  liRlude 
tho  ^nnie  type  of  factual  Information  lhat  wa.s  pre.siiittfd  at  the  hearings  (in  a 
populari/eJ  form),  ai^well  as  discusj!iou>>  to  thildren  wjio 4ictuaU\  paiticipate  In 
mixed  teams  and  by  coacheSiOf  mixed  team!:5.  '  -         *  . 

Publicity  (e.g.,  ppsters,,,radio  announcements)  annoniiving  the  ".mixed  team 
pol^cj^;,' jnul  encouraging;  girls  to  sign  uu  for  spo.rt.^  tliat  m  ,i>re\  iou.sl;^^hecn 
labeled  "b^ys*' and  viec-ve'rsa.     ,        -  -  'r  \ 

-  H|tvi ng  nro)?i:ains<  (perhaps  in  the  schools)  to  educate  the  stt^dent^s, 

Pro^jde     jiuecbuuisju  ^^'^noidfor  the  trau.iJtion  and  re^oUo  any  difiicu^lhw^ 
hcfore  tney  beVouie'grdat.  '  ,  *  .    \    .         *  ^"^ 

,nihh\tic  pnrjuo^q^? '  'y  ^  ^  '  *  *    .  ^        ,     "  . 

There  is^no  tirm  and 'ab?;oitfte  answer  to  thi.s  (jue.stiun.  Sometime  aft«5r  the,aj;e 
4*f  ten.  the  average  hoy  and  girf  beu^in  to  ditlf'T,  aieuhat  w\  ti^n^^^  of  phj.^lcjil 
.strength.  nMi.sple  Uia.ss,  l[le:fibl1i(;v  etirxiuvsi'  a\enTge  di^ffei  enee.'^  in^  iea.se  a*4  thi^se^ 
(hihlrpn  grow  intb  adulthood.  Xtowtvjr.  the  a\era;:e  age  when  siicAitieant  dit)i!r- 
euci's  apj)ear  varie^^  acconlhfj^  t<f  the  .skill  in  mie^ti$>n.  Also,  tlie  age  at  wjdeh  an 
Indivhiual  chihbenter.s  rai,bejrt>'  and  exhn>it.H  the  iih.\,sKal  ihanges  a>Miiiated  with 
n^-OTT-T.';— "420  )  f     fi.'  I 
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puberty  varies  uiilely.  Xlicrc  is  u  great  deal  of  uverlap  beUreen  the  physical 
strength,  llexibiiity,  size,  etc.,  ojf  feuiale^j  and  finales  thi-oughout  tlieir  lives. 

Given  all  of  this,  it  becomes  clear  that  any  age.  cutoff  xeven  one  based  on 
relinhle  averages)  is  inevitably  unfair  to  some  individual  child.  Therefore,  WEAL 
argues  llmt,  whenever  possible,  recreational  prugnims  for  i)readole:5cent^,  adoles- 
.   cents  and  adults  should  be  mixed.  (Thi.s  i.s  further  discusijed  in  tire  next  section.) 
///.   The  dcsirahilitif  and  feasthViti/  of  viixul  or  coeducational  recreational 
athletic  activities  for  adolescents  and  adults 
WEAL  (as  well  as  nianjf  physical  educators  and  other  women's  organizations) 
argues  that  in  ge^ieral  there  is  no  justihcatiou  fur  single  sex  recreational  or  non- 
compQtitive  programs  at  any  age  level.  WKAL  believejj  that  there  are  Lnctors-- 
otlicr  than  sex  which  can  be  used  to  divide  individuals  into  teams:  ^  '  - 

*  Prfn^olescents  are  apiiroxinmtely  equal  in^J^ermr  of  size, 

jtien^th  nexibility,  balance  and  other  ph.>siological  factors  that>are  important 
for  excellence  m  spores.  As  we  know,  this  pattern  changes  in  adulthood-  the 
'  fvnninf  "'"^     coiisidtj^ibly  larger  and  heavier' than  the  (iverage  adult 

than  ton  nu^^^^^  considerably  more  flexible  and  has  better  balance 

a^^incr^^^^^^^^  ^^^^^^^^^^  become  .otfceable  around  puberty 

nv?rn'^'r«  o^'^^'i^P®  misleading.  Many  adult  women  can  outperform  the 

av  erage  male  (although  a  siii>erbly  t\t  adult  female  mav  be  at  a  real  d  sadva  itace 
nHnln'Jl"'^^ ''T'  a  superbl>*  fit  adult  male  in  athletic  contefts  S  )^^^^ 

*  •  *  \vliil<j  there  are  very  .sivnincant  sex-relnfed  differenees  betwopn  mniP« 
and  fenmles,  it  should      borne  in  mind  that  there  are  S„hfedrg^^ 
fferences  between  the  third  and  the  97th  percentile  in  each  sex  than  fhfr^  are 

'n,llL*'-l'^'"  "'*""!'^  snperior  to  all  women  in  all  athletic  Mdlls 

iliere  is  n  good  deal  of  overlap  in  ability  between  the  se\es  so  hit  n  nnmiV-^^^ 
.  of  women  out-perform  a  number  of  men.  '      "'^"^  ^  number 

hvf!.c^Lcm5v/^ln^.-J'  nmkes  sense  to  have  adolescent  and  adult  teams  divided 
e      ?o»rWto  Fo   nH,r-  ^oi- some  sports  random  selectfon  migh 

)e  appropriate.  I-or  other  sports,  where  contact  injiirv  Is  a  nroblem  f<!iiPh  nc 

imi  "'''^^"t      most- appropriate  to  groundScentl 

1^  "      ^''l?!^^        '^'^'^'"^  fan  sex  and/or  age)    You  might 

ihli  'i'"""','""".'^  ""^'^ "i^s  "'"''el  for  adolescent/adnlt  recreational  procrams 
In  LZ?  "'""''r  "'"^ser"  teams  (whiel.  arc^ikeTv 

^'  P,       Prodominantly  male)  do  not  receive  preferential  treatment  In  rms 
oL  «<'''r<"""f  •  cbnehlng,  equipment,  etc.  Addltionallv  because  of  differ' 

eiit  interest  patterns  between  women  and  men.  it  is  possible"  hat  some  of  the^fo 
programs  niifrht  be  all  or  primarily  one  sex  programs  Hence  tme  sS 
.0  taken  o  a.>-sure  that  any  program  or  team  which  "s    fimaHlv   ,"mle  is  no 
.  «  7'  preference  over  a  program  or  team  which  Is  primarilv  emal"  n  trms 
of  facilities,  equipment,  scheduling,  coaching,  etc « 

offeet  of  eliminating  almost  all  females  from  top  level  eStS  Because 
Of  llfferencos  in  pliy.siology,  opportunity  and  trainiiigi  few  m  nit  wo  men  wo  ' 
make  tlie.<:e  teams.  Therefor.^.  It  is  necessary  to  look  fo^  alternate  noiSimin^^^^ 
ory  models  which  would  proVide  equal  opportunity  regardless  ofsex  I  w"ld  Uk; 
to  suggP.^  several  pos.sil,le  inodeLs  for  nondiscriminatory  high  level  cmnml  ve 
or  ".seleet"  teams  for  adolescents  and  adults:  '"fe"  levei  competJtJ\e  ^ 
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is  as  s  nooth  us  possible.      •  dividing  age  between  preadolesccnts  and 

,    '^^^t^n...s..^^^^o.  .odela.o.  ..etion  to  «  tea.ns"  ^ 
(l.igh  level  competitive  teams)^  »  ,  ,     |  of  the  Education  Co.m- 

Ms.  RA*'Fki.  I  ^^m^r.^oma  Raff  ,  he^^^^^  -^VEAL  is 

.nittce  of  the  Women's  Eq»  ty^^^t^'  equality  in  echica- 

n  national  voluntaiT  o';gajii/ation  ^  lucU^p^^^^^  by  pressnig  . 

tion  and  cnM^loyment  1  J?  '  ifA^i  i  laws  on  behalf  of, women- 

foi  full  enfordcinent  9^  .'-^"tul.scu  mnat.o   la  Commission  for 

Also-,  I  am- a  comm|SSimier  on  tho  i  m^^^^^^^^ 

SvlS«  passed  tit.  0 

fullv  enforced. '   .  ,    ,.«,rnl.ifcions  were  being  developed  that  . 

,   ,>»!-so.B  that  1>»»»  .»!     th  "apitln  of  «>»  If"'.  J«s  "n  .Is 

ropuintlons; 
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There  aro  two  ureas  ^-hiohScmZ  X.  P'"*'™- 

solving  tin's  Pro&em  ^^^^^^^^^^        f  s;st.'">ce/Cnti.iAl  (0^ 

.  program  oractivity-'fo„„d1n  SLI'oi  of  tiHn^^^^  "edncation' 

s.stanqe  recei ved  by  in  oducaS!n\]  Sr^"?- '  «'",?edera/  financial  . If 
volation  of  the  la^,  only  Sfi^aL^^^^^  ^^•J"^^'! fond  to  be  h. 

io  a  specific  l)ro<rrani  ipl,  j;!^.^  •  '\^'st<'i'>cc  which  goes  directlv' 
fnnds  to  auy  'profr,a    Set  if  ''^  J™^^^  t«    i  Ste 

">  fhe  institr.tion  f  "  fJ^e  overall  discriininatioii 

Bivi^o„TitSil;'TS^^^  ^>'v^^'"---' 

-for  .National  Policy  lieview  at  the  CatJ^^  ^''^  Cef.ter  . 

Schoo  of  Law  address  the  iiiteinj-^fa  „  ^V'''"!^ 
iliev  discuss  tlie  siiniln,-!f,.  iJi.  "  .°"  "f  sections  ffOl*  and'Ori-r 

of  tlie  Civil' Eigh  s  S  of-^.^^^^^^^^  a,il  it  e  vt 

anguage  is  "sed     sfe  L  clel^i^atSriY i"'"^'^."^  ^^'•'''•'o'-v 
kind  of  coverage  as  title  1^  in    fL  It   ■  7° "^'^  P'"°'"«l«  the  same 

.   i?  f  fV#"  ^'■•sci,nination 

crimination  only  in  prorrraiS  f^^^^^^^^^^  prohibits . dis- 

yirtnally  impossible  to  etSV        ^  '^^^^  "'■<!  ""Ould  be 

tiona   institutions,  provicling  d  ?  ttu,  ^iS^^^^^  Pf';'"'^''*',? 
t  ona  prognamsincrndin-andetiorTK  '^^^^  ""^  <°  «"  .educa- 

tion in  I'ennsvlvania  said   i     f^^"  ■^^'^'^'^"""'f-'^'f""''- of  basic  ednca- 
■sharing  fnnds-an     J  h  d  (0  worl-  on'?h''"r'"t  ' 

lonn  institutions  in  the  .y  t  ^  ii  i  'some  Tf'l''''  '^'^ 
traced  and  only  programs  receiv  m  cli  w  "^-,^^       '"""7  <-'o»'fl  ho.  . 
cHscnminating,  enforcement  .^^llh^'S;.'!;;  WUi^^^:'"'' 


30'-; 


-   297  - .  ^  \ 

V 

.  For  example,  Ee Jenil  money  is  used  to  buy  a  piqcc  of  school  equip- 
^  meiit.  Would  every  class  using  tliat  part'cnfar  piece  of  equipment  be 
obliged  not  to  discriminate  while  adjacent  clUs^s  not  using  the  equip- 
ment be  allowed  to  discriminate?  Suppose  the  class  useatlie  equip- 
ment one  semester  and  not  the  other.  Could  they  discriminate  one 
semester,  but  not  the  other?  Imagine  the  kind  of  enforcement  and 
recordkeeping  involved  in  such  a  situation. 

.  Many  programs  not  directly  receiving  Federal  moneys  benefit  in- 
directly from  Federal  assistance  given  to  institutions  for  construction 
programs,  development  of  programs  and  student  aid.  Money  released 
because  of  Federal  funding  may  be' reallocated.  For  example,  a  school 
district  receives  a  grant  to  develop  an  individual,  flexible  course  of 
study  in  high  school.  Pait  of  the  teachers  and  administrative  salaries 
involved  in  that  project  could, be  recaptured  and  returned  to  the  gen- 
eral funds  or  be  diverted  to  other  programs. 

Congress  in  section  901  provided  a  broad  general  prohibition 
against  §ex  discrimination  in  education-  and  then  limited  its  scope 
by  excitipVing  certain  institutions  from  the  admission,  requirement — 
one  aspect  of  the  tota\  program.  If  Congress  haci^ntended  the  scope 
of  section  901  to*  be  limited,  there  would  be  no  need  to  mention  the 
admission  exemptions.  ' 

Section  902  o.f  title  IX  deals  with  the  scope  of  authorit;v;  in  terminat- 
ing funds.  Again,  the  sanie  language  is  used  in  this -section  as' in  title 
VI.  In  the  court  case  of  the  Board  of  Puhlic  Instruction  of  Taylor 
Goxmtii,  Fla.  v.  Finch,  44  F  2d  (5tli  Cir.  J969)  interpreted  title  VI 
to  mean  that  funds  should  be  cut  off  to  programs  directly  receiving 
Federal  aid  and  anj'^  other  part  of  the  total  program  which  is  "iii- 
feolcd-\by  discrimination.  The  concept  of  "infection*'  is  drscussed  in 
the  legal  memorandum  I  mentioned  earlier.  This  concept  is  as  relevant 
to  sex  discrimination  as  it  is  to  race  discrimination. 

Thu§.  we  have  hi  section  901  a  general  proliibition  of  sex  discrimilia- 
tion  ami  in  section  902 ,a  narrowing  of  the  fund  tenninati.on  to-those 
areas  where  discriinii,uiuon  has  affected  the  program  or  activity. 
other  interpretation  would  make  equal  opportunity  for  girls  and 
women  almost  impossible  to  achieve  under  title  IX. 

Athletics :  Xo  other  area  of  the  title  IX  ref^ulatioiis  l^aye  provoked 
as  much  comnieutj  discussion,  publicitj^,  and  einotion  as  the  section 
^\liicll  pertains  to  athlcticb.  One  sports  commentator  said  that  title  IX 
is  the  biggest  thin^^  to  liit  athletics  shice  the  inveiiion  of  the  whistle. 
That  will  indeed  be  true  if  it  results  in  first-class  citizenship  for 
women  athletics.  In  no  other  area  of  the  educatlonaKprogram  luis^ 
th(5  progress  ti>\vard  equal  opportunity  been  more  xliflicult  and  the 
inequities, more  hpparcht  than  in  interbchola&tic  and  intercollegiate 
athletics.'  ,    *  '  -  * 

"WEAL  has  conducted  studies  of  iiiterscholastic  sports  programs 
in  several  States  and  found  that  girls  programs  were  grossly  under- 
funded, girls  could  use  the  facilities  only  when  not  needed  or  wanted 
by  boys,  and  there  was  little  inclination  to  clian<^e  the  situation. 

For  example,  hi  1978  a  survey  of  Pennsylvania,  excluding  Phila- 
delphia, m  ealed  that  50  2>erceiit  of  the jsccoudary  schools^^  junior  and 
fccnlor  liigli  schools)  ofFcred  no  inter.bcnolastics  sports  programs  for 
girls.  In  those  that  did,  tliei^e  was  an  average  of  seven  spoiis  offered 
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for  boys  each  year  compared  to  .2,5  for  girls.  There  were  no  inter- 
scholastic  programs  for  girls  in  the  junior  higli  schools  although  the 
average  junior  high  school  offered  four  intersdiolustic  sports  for  boys 
during  the  year. 

A  detailed  study *of  one  school  district  in  a  niidJle-class  university 
community  revealed  that  10  times  as  nuieh  money  was  spent  on  the 
boys  as  on  the  girls  programs— $74,874  for  boys  athletics  and  $7,704  for 
girls.  The  junior  high  schools  in  that  area  did  not  allow  girls  to  use  the , 
-gyms  after  school  at  all  because  they  v.oie  used  for  bo3'S  pro^^rams.. 
Only  when  it  was.pointed  out  tliat  the  school  di^ti  ict  was  probably  \ji 
violation  of  the  law  was  any  progress  at  all  nmdc.  Girls  in  Pennsyl- 
vania certainly  wanted  more  opportunities.  The  Assistant  to  the  Seci-e- 
tary  of  Education  wrote  as  early  as  197^.  ''We  liave  Ix^ei^swmmped 
^yith  complaints  about  girls'  lack  of  access,  lo  athletic  programs^ .facili- 
ties, equipment^  and  teams.**  f  * 
.  In  that  same  year  a  studv  of  sex  discriinimiHoa  in  the  Waco  Inde- 
pendent School  district  in  Texas  revealed  that  $250,000  .was.allocated 
annually  for  boys  atiiletics  in  the  junior  and  senior  high  schools^  The 
girls  program  was  allocated  $970-;-f  our-tentlis  o£  1  percent  o'f  the  boys. 
Girls  weie  prohibited  ufce  of  stadiums,  athletic  fields,  cquiplnent,  and 
gymnasiums.  Xo  interscliolastic,  intcrciiA ,  (,r  intramural  girls'  tviains 
\\QW  perrtn'ttedin  Wiico^An  athletic  committee  wa!»  appointed  by  the 
school  hoard  to  recommend  chai)g(?s  iii^^tlilctii-  policies.  They  roooni- 
mended  and  received  appro\al  foi-  an  expansion  of  the  boys'  piogi  ams 
with  an  estimated  incicase  of  athletic  pi  ograin.  The  need  and  desire 
for  a  girls'  pi'ogi'am  was  demonsti  atcd  In  public  piotctits  by  several 
parents'  ^^roups  and  the  attempt  fo  oigaul//?  iuformally  some  girls* 
basketball  teams  at  the  junior  high  level. 

The  American  public  has  supported  athletic  progi  ams  because  it  is 
convinced  such  •acti\ities  help  develop  sound  nunds  and,  bodies.*  Yet, 
^  half  of  the  students — girls  and  women—are  largelv  xxcludeJ.  They  are 
deprived  the  benefits  of  active  sports  pai  tiupjtion  including  the  op- 
portunity to  establish  lifetime  habits  of  exercise  A\hi*.^h  promote  an 
inci'easea  level  of  good  health  in  adult  life.  . 

If  pai'ticipation^/i  competitive  sports  pi  ogi  aiuj^  ai  c  aB  beneficial  to 
women  as  tliey  are  tq  mm,  why  has-there  bet»n  sneh  dilla  ulty  in  increas-  " 
jn«:  opportunities  for  wonieir  in  this  area^  Tn  large  part  the  answer 
lies  in  a  statement  from  tiie  XOAA  to  col  legiate  athletic  directors. 

FiiiaUy.  hninnier  the  impossibUity  o£  peeting  the  rpJiuirenient  of  tnewiU  pv<h 
gram  equity  for  men  andw^HwwiLivJtllout  severe  curtailment  ut  men's  pru^^raius 
which  you  have  built  carefully  over  tlie  years  *  * 

It  appears  that  the  5fCAA  is  as  opposed  to  the  law  itself  which 
requires  e(|uity  as  it  is  opposed  to  the  regulation.-)  \diich  determine  how 
equity  is  to  be  achieved. 

Those  of  us  who  have  worked  directly  with  school  administi'ntois 
have  often  heard  the  same  thou^^ht.  'We  can't  take  ai\vthing  from  the 
boys'  progiams  and  there  is  no  money  to  develop  one  for  girls.*'  Of 
course,  wlien  hoys  have  had  virtually  all  of  the  money  and  facilities, 
sharing  will  be  difficult.  Going  from  pi'efercntialjtreatment  to  equal 
treatment  will  be  something  of  a  shbek.  However,  this  may  be  an 
appropriate  time  for  educational  institutions  to  reassess  their  total 
athletic  programs  taking  into  account  the  goals  of  education  aa  well 
as  the  interests  and  the  needs  of  all  of  its  students. 
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It  is  lijiglily  \inlikely  tliat  womVns  competitive  sports  programs 
will  approach  the  expciulitures  that  the  \mns  progjains  now  enjoy. 
Equal  expenditures  for  male  and  female  progranii>  are  not  requii-ed 
by  tho  regulations,  only  tliat  time  females  who  have  an  hiterest  • 
be  given  a'lnequal  opportunity  at  their  ahihty  level.   ,  ^  • 

Money  is  .one  of  tlic  major  obstacles  hi  approving  the  athletic 
section  at  the*  regulations.  Therefore,  is  is  impoi-tant  to  remember  that  ♦ ' 
most  of  the  money  now  supporting  men  s  sports  iu  colleges  .and 
nnivereUies  tlirongliout  the  country  comes  from  either  student  activi* 
ties  fee?  or  the  educational  dollar.  According  to  the  !A£nrch  15,  I07i, 
Xew  X)rk  Times,  only^l  athletic  department  in  10  in  this  country  , 
makes  j.  prodt.  The  other  nine  run  at  a  deficit.  ' 

Accol-ding  to  the  XCAA.  tll^imiual  deficit  of  its  membci-s  in  con- 
ductin J:  .int'ercollegiatc  atldetic  ^programs  in  1971  was  $10.5  mjllion. 
That  fact,  more  tlTan  etpial  oppmtuViity,  may  -'destroy  intercollegiate' 
athlcticsas  we  have-known  it."     )  '  * 

XCAA  advocates  that  if  all  fails,  at  least  exeinpt  revenue  from 
re\eni|e-pr(nlucing  sports  fr()j+nho  requirements  of  tide  XX.  Certainly^ 
this  wfould  he  one  way  to  in.sure  tho  perpetuation  of  the  .^tatus  quo. 

If  an  institutiun  wcm  one  of  the  few  fortunate  ones  which  makes  a 
profitiin  a  sport  Mich  as  ba.-ilvetLall.  jt  could,  \i'ith  ^-udi  an  exemption, 
award  up  to  about  18  bchohirshipo,  plus  monthly^  allowances  for 
idayejCS.  pru\ide  recruiting  expeui^os.  tutoring,  and*  training  meals 
for*t|ie  team.  Awards  ^uch  as  rings,  jackets,  or  blankets  could  be  given 
to  players.  Thty  couUl  fly.  the-'team.  bandb.  families,  and  others  to 
gant^^l  J-Ajuipment  aud•fa^ilitie.Y  \\ould  bo  limited  only  by  the  amount 
of'pi'ofit.  An  cxtra\agunt  cxpenditun*  diroi'tly  or  indirectly  .related 
to  tljcsitort  ^^ould  be  allom  d.  All  of  this  l  ould  be  done,  not  because  it 
builds  sounder  mind.-  and  bodie.^.  but  becaufec  the  s|)oit  earns  money. 

ill  cf^ntra^t.  the  women's  basketball  ttaui  continues  to  operate  ui 
tli^5|^ume  old  )\a>— often  \\ith  no  i-cholarbhlps.  cerlahd;;.n(>Amonthly 
*aIh|wanco-.  no  recrturiuii  expen.ses.  no  tutoring,  or  eijulpment  and 
training  facilities.  Thu  di'flV-rence  js  the  women's  tonni  doesn't  earn  a 
profit.        >         ,  ' 

SupporliuiT  an  exemption  for  the  iutorcoUegiatc  athletic  programs 
be{*au^e  tlu»y  eani  money  svems  to  .sa.^  that  ^\heH  dollars  come  in; 
principal  goes  out. 

jCongress  has  already  dealt  w'ltU  this  a^p^^t  of  the  n irukitions.  Sen- 
ator Touer  uitroduced'an.ami'ndnieut  to  ilw  Lducatlon  Aniendments  of 
ll|T'kspeciljcally  exempting  re\enue-produciug  inteivollegiate  athletics 
from  title TX.  it  passed  the  Seuat(',1>ut  wa.<  di^leted  by  couference  com- 
niittec  and  was  re^Aaccd  by  the  Jauts  aiv^'Uilment  calling  for  reason- 
able ro^rnlations governing  intercollegiate  athletics. 

Achievin^J:  equal  oj)portunity  for  women  in  sports  has  been  further 
cianplii^ited  by  thediU'ering  physIol(»g\  of  \.omen  and  men.  T!u\t  there 
are  differences  we  afe  "certain  but  if.  whvn,  and  how  mucii  tho?e  dif- 
ferences si  i  on  Id  affect  the  participatiok  of  lh'U  and  \MuneM  in  cpinpeti- 
tivc  athletics  is  not  so  certain.  '    ^  '~ 

T\e>.earch  on  the  pliysiology  of  wonaii  in  sports  is  relati\ely  i*eccnt 
.<in.d  many  (juestions  are  stilT  unans\\ered.  Cultural  attitudes  and 
pin  biological  factors  have  not  yet  been  thorou/hl\'  sepaiated.  We  are 
entering  a  hu  ixely  untested  area.  There  are  many  difl'erent  predictions 
about  the  best  wa}'  to  achieve  equal  opportunity  in  athletics.  Experi- 
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eiice  and  measurable  rebults  will  ideaiUfy  those J)rognuns  which,  are 
most  effective.  .  i 

The  courts  have  given  some  dii^ectiou  and  in  geiid'al  the  regulations 
are  compatible  with  those  decisions.  The  flexibility  allowed  iu  the  regii-  * 
lations  I'egardiiig  mixed  an^l  shigle-sex  competitive  athletics  may  Ix) 
pr.udont  atthis  stage.. 

WEAL  believes  that  talycn  as  a  whole  the  title  IX  regulations  pi'O- 
vide  a  reasonable  framework  within  which  title  IX  can  be  imple- 
mented.^ We  urge  Congress  to  allow  these  rc^iilations  to  become  effective 
in  July.  Then  the  long  ovei^due  and  mucli  needed  enforcement  can 
begin.  ^  .     ,  ^ 

Xfore  than  100  years  ago  at  a  conference  in  Penns^ylvania  women 
cailed  for  equal  educationalopportunitics  foi*  their  daughters — a  goal 
not  yet  achieved.  The  title  IX  regulations  will  be  a  giant  step  toward 
thatgoal. 

.  Thanjcyou.  '  * 

:>[r.  Hall.  Thank  you,  Ms.  Eaffel.  •  * 

On  page  6  iu  the  second  paragraph.  ''The  Amei'ican  public  has  sup- 

l)oited  athletic  programs  because  it  is  pon>  inced  such  activities  help 

develop  sound  minds  and.bodies." 
Ms.Kaffel.  Yes. 

^tr.  Hall,  Som^jtimcs  when  I  sec  the  enthusiasm  that  some  fatUei-s 
use  in  pushing  sons  into  athletics  I  wonder  if  that  is  quite  the  case. 

I  have  had  some  experience  in  the  Illinois  schools,  and  I  can  assure 
you'^that  girls  certainly  have  not  been  the  only  ones  djscrinliinated 
against  in  athletic  programs.  The  pattci'n  for  too  long  I  think  has  been 
that  too  many  of  the  coaches  were  also  the  physical  education  teachers, 
and  it  always  seemed  that  emphasis  was  on  the  varsity  sport.  I  am  con- 
cerned also  about  the  feedback  I  get  in  the  ^^ay  of  coaches  who  use 
di'ugs  and  let  their  boys  play  witji  injuries  so  that  they  extend  their 
*  injuries.  ,  * 

These  are  the  tilings  that  arc  of  conceni  to  me.  If  you  oppn  up 
the  vai'sity, spoi'ts.  say.  ju^t  iu  the, high  schools  equally  to  girls,  I 
^^onder  how  many  90-pound  female  fuljbacks.  how  much  of  a  pound- 
ing .siie  might  have  to  take  from  a  210-pound  tackle?  We  ai'O  talkhig 
about  the  physiology.  It  is  a  legitimate  concern.  ^        /.  / 

^fs.  liAFPJx.  As  you  know,  contact  spoils — according  to  the  regula- 
tions, if  you  have  contact  sports  you  don^'t  have  to  allow  boys  and  ^ 
girls  to  play  together.  f  / 

Another  ])oint  is  that  many  sports  do  section  their  teams  bn  weight  ^ 
and  height.  In  fact,  thei'o  are  other  things  thkn  sex  so  if  yqu  wanted^ 
to  put'th6  weight  and,  height  and  so  foitli  in  tliere  as  factors  iii 
choosing  the  team,  then  the  girl  takes  her  chanced  along  ^^jith  what-  ' 
evei*  it  is,  the  90-  or  100-pound  young,  man  .who  goes  out.;  , 

You  see.  sometimes  I  feel  we  ai*e  pi'otccting  Wvomeii^from  things*  that 
they,  as  ^ejisible  people,  have  a  riglit'^^td  make  a  choice  aboutf 

I  think  that  a  woman  has  a  right  to  determine  whether  she  wants 
to  take  that  risk  or  not,  just  likblhat  poor  skinny  boy  who  takes  the  - 
I'ibbijig  and  pretty  soon  he  wouULJnd  out.  and  so  would  she,  that 
theydidn'tmeasure  up,  «         '  .  r  . 

I  think  the  injuries  probably  would  riot  be  moi*e  devastating  to  a 
woman  than  to  a  man.  ,  / 

Mi\  Hall.*  Xou  think  a  lot  of  it  is  2>syohologican 
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'    Ms,  IWfel.  I  furthcnnurc  s^arc  jour  concern  about  emphasis  oil 
varsity  spoils.  In  some  arcasywc  have  ^'negotiated  .with,  the  school 
board,"  not  presbuig  as  liard^iis  we  might,  bo  tliat  wp  could  inaeasc 
our  intramural  programs  which  would  benefit  all  students)  who  work 
toward  a  varsity  sporfc.  / 
J        itr.  Haij..  Wouldyou  lyavc  any  idea  in  Pennsylvania,  for  example, 
4       how  many  vari>ity  sports^^uc  cuirjing  their  own  weight,  that  is,  fend 
I  forthamsclvos?  / 

\  •  ^rs.'J^AFFKL.  STOjVl  dcniot. 

MV.Haix.  Mr.EsMeman. 
\         Mr.  E*^iir.K:^rAX.    hank you.Mr,  Chairman. 

\        Dr.  riad'ch  I  wpuld  like  to  ask  you  in  behalf  of  y<|ur  orgaui/ation 
\     and  yuu  haye^a  right  to  testily  cither  way  und^AM^itlc 
naturally,  but^jlncc  }  ou.tcstiiicd  for  tlatir  implenicnta| 
,     (0  get  on  the  record  what  Auur  organl/aiiuu  wuuld  rccuniuund  as  to 
\     Ihianclng  the  cortaiji  increased  trusts  this  would  Jtake?  You  would 
,    have  a  choice,  I  gucbs-^well,  for  public  schools,  we  have  only  taxa- 
tion, nothhig  elhc,  unless  }uu  advocate  a.^taitcis  acti\  Uy  fee  or  somc- 
thin<r.      .  ,  .^l    ;  , 

In  collegC:t!iA»e  is  a  choice  of  a  tuitioii  increase,  activitj^es  f<e  increase, 
\  or  increaye(1"*l^edcral  aid,.  Your  organization  would  aa\ocate  paying 
1   tfcis  increased  cost?  ^  \ 

\      Ms.  Rafkkl.  I  think  th.ere  'are  tw  o  wAys  of  Jooking  at  it.  The  first 
(   is  we  can  share  some  of  the  budget,  remcinberlng  that  for  vears,  and 
_  i  .years,  and  years, the  hoys  or  men  have  gotten  an  ijiapp^opriate  share 
'  of  the  edu'catjolijiLUollar  fi^r  athletics.  L  ^ 

^    ^rr.  EsiiL>::itA'X.  May  I  inttjrrupt  at  thi.s  point.  Unless  1  am  under  a 
'  miscoilception  and  you  arc  right  on  the  appropriate  share,  you  said;  0 
i  out  of  10  athletic  departments  don't  make  a  profit.  ITo\v^\er,  I  think  / 
i  it  is  true  that  football  and  basketball  finance  i.^  liniited  only  to  pronf, , 
:  but  thev  buy  equipment  and  finance  other  sports,  their  owh  sport  plus^ 
^     .other  sports,  and  as  far  as  I  know  we  are  not  gi\  ing  any  ^^^ederal  ta.x 
'  dollars  now  to  sports.  We  are  not  subsidizing  spoW^i  and  T  ^vould  need 
a  little  hard  com  incuig  that  we  should  start  .subsidizing  sports  with  tax 

I  dollars.  V  ^ 

I  agree  ^vith  you,  that.9  out  of  10  arc  not  making  a  profit.  ' ; 
^fs.  J^AFPix.  1  sa v  thev  run  at  a  profit*  \ 
Mr.  E.siiLKMAX. 'They  are  still  bu>iug  equipment  and  next  years 
,  uniforms,  ancf  iinancing  more  than  their  own  bports.  and  financing  . 
some  female  sports  also  at/thc  colleges.  That  is  \\\\  understanding.  It  is 
not  to  an  equal  extent.  I  will  ^^'ant  you.  Is  i  hat  true  or  not  true  1 
,     Ms.  Paitkl.  I  think,  sir,  the  only  10  percent  that  make  a  pvoTit  are 
financing  other  boys'  sports  and  perhaps  girls'  .^port.s.  As  you  say.  t  here 
is  a  question  that/w^th  the  ones  that  make  the  ]>ro(it.  thai  very  small 
number  in  our  country  that  do,  then  what  is  the  support  wi^li  that 
profit  after  expenses  lun  e  paid  for  the  pail icular  ^port,J^  on  Icnow,  how 
is  that  shared  within  the  university  or  college,  or  loiamuuity  mIiooI? 
There  I  tbink  we  would  find  it  is  not  espial  w  ith  girls'  and  boy?*  pro- 
'  grams  at  the  moment.  .  ) 

,    But  because  we  ha\e  title  TX  passed  and  there  is  that  promu^o  i^i  the 
,  future  there  will*l>e  enforcement,  .some  schools  have  taken  »^ome  ^tep-^; 
in  t-hc  past  fe^v^yea^s  to  give. more  money  to  irirls  sports.     ^  \ 

Therother  point  you  make,  of  course,  wo  know. that  theie  is  not  direct 
financial  aid  as  far  as  we  can  deteiuiine  in  the  sports  programs, 
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although  thcro  is  financial  aid  given  to  construction  of  laoilties  in^ 
^vhieh  tlieso  intercollegiate  sports  operate,  sq  that  is  an  indirect 
bencfrt.  ^  ^ 

-  Sq  we  are  niaintainingjOf  coAirse,  thattiils  intercolleiriate  or  an  inter? 
SThohistic  sports  program  Is  part  of  th,i»  uatire  ediKational  pfo-rnun'of 
the  institution.         '  ^  ^'  ,         ^  ^ 

Xow,  how  do  we  finance  it?  I  said,  you^Jcnow,  \ve\»an  take  a  little 
of  that  money  that  we  really  should  ha\e  had  fur  so  many  yea'i-s  when 
Jt  should  liave  been  ecjually  distributed  from  the  beir'nming  and  it  w*is 
not.  OK,  this  is  almost  intolerable  to  same  people.  Tlieit^wllere  areUve 
goingto get 'thd"other money?  .  * 

It  probably  is  going  to  cost  a  lit£le  bit  of  money  and  I  don't  kiiow, 
in  the  tight  situations  we  have  youjcnow.  ivhere 'we^are  goin^  tox^et 
anylliing  to  measure  up  to  what  we  would. like  to  havef  Ewnemljer 
that  the  girls' spoxts  program  today,  even  if  we.gave  eq^^al  oppoiiunity 
to  girls  to  enter  scholastic  and  hitercollegiate  prtfgi:ams  they  woulclnot 
eainc  anywhere  near  faking  in  the  amount  ojf  money  as  boys.  I  feel 
the  very  fow  teams  that  make  a  profit  don't  have  to  fly  their  family 
and  friends  and  the  Nnivci-sity  community  to. the  games.'They  don't 
have  to  have  the  luxuries  that  they  Iiave  had  before.  I  thmk-theV  could 
probably  play  a  good  n^ame  of  football  pr  basketball  witHout  those 
hi.vunts.  ,  ^  '  '     /  ; 

I  uiKrerstand  they  are  thinking,  of  cutting  down  scholavships  and 

1  don't  think  tJiat  wilTdrive  s{)ectators  away.  Yon  could  take  a  little 
oilVof  that*  and  .still'  niake  a  spoft  at  somewhat  of  ,a  reasonable  level 
winch  (hey "ha ye  had  before,  and  \vo  can  use  that  kind  of  money  here. 

r  think  it  will  fake  years  to  develop  the  kinds^of  programs  which 
will  lead  to  bigger  collegiate  athletic  programs  for  ^rls. 

Mr.  ljI$irr.i:>CAN.  You  know,  the  news  "media  has  focused,  on  the 
^iig  10  and  the  l)owl  gamoc^  and  so  oif.  in  this  question,, but  I  think  1 
am  a  little  more- concerned  about 'nil  of  the  public  high  schools^ 
in  fheriiited  States  and  boys*  and  2:irls'  sports  there,  l^ou  said. take 
a  little  more  money  Where  do  you  get  it  in  the  public  schodls  ?  Are  von 
^saying,  in* other  words,  increase  taxation  to  equalize  the  sport?  Is  that 
the'te.stiinony  of  your  oriranization?* 

I  mean,  actually  our  larger  pruDlein  here  is  the  public'^schoqls  up 
to  grade  12  and  not  collcires.  Thai:  gets  into  glamor  aful  pulJlicity,  but 
thejajwrppoblem  i.^  public  schools.  •  *  * 

^fsT  Eaithl.  T  am  thin'king,  I  worked' with  the  school  district  foV 

2  or  3  yeai-s  trying  to  work  out  jjist  such  a  problem  like  this.  We  have 
found  that,  much  of  the  money,  the  costs  for  interseholastic  girls' 
programs^ involvtjs  more  of  a  use  of  facilities  and  an  inordinate  use 
of  money  for' fancy  uniTorms  and  things*like  that.  The  real  problem 
seems  to  he  witl]  intei'scliolastic  ))rograms  and  the  us<^  of  facilities. 
In  other  Avords.''\yhen  we  have  basketball  in  the  winter -and 'the  boys' 
varsity  wants  to  practice  days  a  we.ek  they  say.  "Im  sorry  w6  ca'irt 
let  the  nvh  use  that  gym  any  day  because  ofjho.  })oys  praijticinir." 

Mr.  Esirr.K>rAX.  Are  you  saying  mayl)e  in  the  public  schools  it  is 
mort  of  an  administratjon  problem  than  a  money  problem? 

^rs.  1? a>ti:l.  The  major  part,  you  know,  liow  fntich  does  it  cost?  We 
can  jise  the  same  basketballs  as  the  hoys  ,do,  and  it  certaiwly  does 
not  vost  mnrli  for  uniforms  and  kittle  T  shirts  run  about  $21)0  of  $3.r)0. 
T  don't  think  (hat  cost  is  really  relevant,  but  sharing  the  facilities 
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whicli.  seems  to  caufeO  problcniSj  at  least  as  wc  oxpcricuccd  in  working 
directly  with  tlic  schooLdistrict 

I  guess  are  sajnng  to  thenu  if  everyone  shared,  then  yon  know, 
so  yon.practice'5  days  a  week  and  the  girls  would  have  2  days  a  week, 
or  practice  21/0  days  a  ^veek.  That  is  just  sonictljing  fhat  you  hth^  to 
make  do  with."       *  " 

Air.  EsHLE^rAX.  I  throw  this  out  as  a  sidelight.  I  used  to  'coach 
myself  a  long  time  ago.  and  I  am  pleasantly  surprised  by  the  advo- 
cates for  women's  sports.  I  agree  three,  sporting  events  a  night  or  an 
afternoon  are  too  many,  biit  you  could  have  replaced  JV  bftsketball 
along  with  a  girls  game  and  have  a  doubleheader  of  bgys  and  girls 
insteadof  thoJV's*whiciristwoboys' teams.  .  ,  •    '  .  , 

I  realize  the  up  and  coming  atliletes  on  tliQ  JV  team  wpn't  like  it, 
but  I  think-  it  is  a  solution  that  won't  cost  niorq  money. 

Ms.  Eaffi-x.  One  of  the  solutions  we  worked  out  in  the  schobl  dis- 
stiict  I  worked  with  every  afternoon,  they  have  two  sessions  and  have 
the  learning  centcn,  and  wo  used  to  call  that  the^**library,"  opened 
ami  tlioy  would  haJjo  iVi  hour  practice  session  each  afternoon.  One 
week  the  girls  would  haAG  it  first  and  then  go  home  and  the  boys  \ 
would  have  it  the  second  week,  and  the  next  week  switch  back  and 
forth.'  '  ^  '  ,  _ 

That  gave  equal  access  to  the  facilities,  the  crux  of  the  problem,  at 
no  extra -cost.  Being  a  coach  yourself  you  mav  have  associated  with 
some  persons  where  this  emotion  is  so^d  up  wfth  it.  I  had  a  daughter 
who  whnted  to  play  on  the  boys'  ba^ketba^l  team  iii  the  junior  high 
.schooh^  because  there  was  no  other  place  she  could  play  basketball. 
There  were  no  git^ls'  programs  at  frtl.  The  jboach— you  would  thmk 
he  would  I5c  a  mature  man,  he  cei-tainly  was.a' teacher— said  to  Jiis 
colleagi^es  in  tlio  locker  ropm,  *lf  she  plays  oh  the  basketball  team, 
she  wilhhave  to'take  showrs  witlrthe-boys.'?  /' 

That  kind  of  tliinking  is  veiy  diflicult  to  ovt^rcome  unless  you  have 
A  legal  basis  to  work  on,  and  it  will  take  a  long  time  for  that  gentle- 
man to  give  that  opportunity  to  the  girls. 

Mr.  EsiiLE^fAX.  Thank  you,  Mr.  Chairman. 

^fr.  O'PIaka  [presiduig].  Thank  yon. 

Any  que.^^tions?  ,    ,    ,  no  . 

:Mr.  Haix.  Are  von  acquainted  with  Iowa  State  basketball?  bmo 
of  Iowa?  Do  yon  Iciiow  the  girls  tournaments  draw  just  as  big  a  drowd 
hi  the  State  of  Jovtxi  as  the  hoys  draw? 

Ms.  BAFi-Er:.  Yes,  sir.      «  ,  ♦ ,  ^  i        mi  * 

:^[r.  Halt..  A.t  le;ist  after  the  war  I  attended  Iowa  Wesleyan.  rhat 
is  iwhy  I  was  surprised,  having  bpen^born  and  raised  in  Illinois,  and 
T  know  there  are  some  areas  that  have  b9cn  doing  right  by  the  girls 
athletic  prograihs.  -  i  i 

I  can  xcmcmbcr  the  first  year  I  taught  I  happened'  to  coacli  the 
junior  high  school  team  and,  the  first  game,  weplaydjtl  a  team  with  a 
'girl  on  the  team.  The  first  huddle  wc  had,  one  boy  said,  "We  can't 
guard  her,  we  just  can't  guard  her.  Wc  aan't  play."  I 

I  hope  we  have  come  a  loiijj  way  since  that  time. 

Ms.  Eafitcl,  I  think  we  have.  You  know  thej  don't  have  those 
hangups  so  much  because  today,  the  boys  and  girls' both  have  long 
hair  and  sometimes  it  is  only  after  the  game  that  a  t>^rson  realizes 
that  actually  it  was  a  girl.  • 

«  Mr  JIall.  I  am  glad  you  said  it,  not  me.  \^  ^ 

3il. 
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Ko  other  qiicsHons. 

Mr.  O'lLvia.  Well,  thank  you  vcrv  much.  Dr.  Paa*el.  Wc  are  verv 
pleased  you  were  able  to  appear  before  us.  I  liavo  heard  a  o-roat  deal 
'  ot  your  organisation  jind  I  hear  from  them  (luito  freunentrv.  I  want 
you  to  give  my  best  regjirds  to  your  president. 

:Ms.  PvAFixr,.  Thank  you.  •  * 
^  y^v.  O'lLviu.  The  chair  Is  goijiig  to  annuanLv  that  the  1Iou>t  ^tos 
into  session  at  11  ocloclx-,  so  Uio  CTiair  i.s  -oin<r  to.a:sk  both  the  .Alem- 
Dej-s  and  witnesses  to  fry  to  be  short,  widioiit  losin^r  vour  sense  of 
questioning  or  the  testimony,  (o  be  a.s  brief  a.s  possible,  because  we 
have  a  schedule, of  five  witnesses  for  today  and  it  is  toucrh  lo  ^et  tliat 
inanv  in  and  yoiUcnow  what  hai>pens  when  the  bi^llsbiart  rinirniir.  the 
:\Ieiubers  begin  leavmg  and  you  doii^t  hase  the  kind  of  audience  vou 
ought  to  have. 

Our  next  witness  will  be  Lynn  ITeather  :^r;Lok.  exeentiN-e  director  of 
the  Intci-collegiate  Association  of  Women  Stu^lents. 
-Miss  ^^lack,  wo  "x\'ill  be  happy  to  liear  from  you. 

STATEMENT  OF  LYNN  HEATHER  MACK,  EXECUTIVE  DIRECTOR 
INTERCOLLEGIATjE  ASSOCIATION  OF  WOMEN  STUDENTS 

ifs.  Mack.  Mi'.  Chai'rman  alul  members  of  the  committee,  mv  name 
IS  Lynn  Heather  INtack  and  I  sqj('q  as  executive  director  of  the  Inter- 
collegiate Association  of  Womcli  StiidenLs.  Ihave  been  on  the  faciiltv 
ot  iemple  L  niveisUy  in  Phihujeliyliia.  Pa.,  and  am  cuvrentlv  with  the 
administration  of  Wake  Forest  Universitv  in  Xorth  Carolina  as 
director  of  residence  life.  I  will  alscr  bo  teacluni?  at  Wake  Forest. 

13c*cause  of  the  perspectives  allorded  bv  these  several  capacities  and 
becanse  1  have  mamtnuied  a  close  and  oniroiug  workiuir  relationship 
\yith  students.  T  feel  able  to  speak  to  the  impact  uf  title  IX  on  students, 
i?t\^111^^^^"'^>'  ^^"^^'^  ^^"^^  airuracv.  It  is  in  the  po.sition 

^  ai    i    ^^^^"^^^'^  director  that  I  address  von  todav. 

ihe  Intercollegiate  Association  of  WomeirStiideut.s  (LVWS)  was 
■  -!nio  Vt,A^^'^-/^^'"^^^1  ^^'^"^  several  regional  associations  established 
in  1.>L3.  lins  places  us  among  the  oldest  national  campus-related 
organisations  in  the  country.  lAWS  is^also  the  oiilv  national  or^^a- 
nidation  for  all  college  women  and  is  coiiimittcd  to  the  deNelopiucnt 
of  programs  and  resource.^  encouraging  women  to  identifv  and  utilize 
their  mdividual  potential  as  educated  and  competent  pei-sons  throiiHi- 
out  their  lives. 

Due  to  the  inherent  implications  of  fiile  TX  of  the  Eduoalion 
Amendments  of  1072,  perhaps  the  one  segment  o£  tho.^e  to  be  most 
directly  and  potentially  aft'ecied  are  women  siudentjy— the  people  for 
whom  we  speak.  .Afost  of  the  concern  in  relation  to  the>e  iruidelines 
has  been  expressed  by  fhosc  who  Avill  have  to  implement  them— they 
have  had  the  time  and  inlliience  fo  contact  and  effect  the  decisions. 
Ana  while  their  concerns  are  imi)ortant.  there  has  been  a  serious 
lack  of  attention  paid  to  those  who  will  be  mo>t  affected  bv  them— 
studenJs.  It  is  for  that  reason  that  lAWS  trusts  tjiat  this  com< 
mittee  will  take  particular  note  of  our  coinmenth  and  ropond 
lavorablv. 

^^^A^y^'^i '"^^"ccAirage5  this  comiuittee  and  the  Conaros  of  (he 
I  nited  .states  to  accept  the  regtdation.s  a.^  issued  bv  the  Department 
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of  Health,  Education,  and  AVelfaro  s  Office  for  Civil  Eights  on  title  IX 
as  niiniinuni  standards,  in  order  to  finally  provide  an  identifiable  niecli- 
anisni  by  which  all  can  assess  the  decree  to  which  obvious  sex'discliin- 
ination  exists  and  most  be  remedied  in  their  respective  institutions. 
By  no  means  can  the  regulations  I30  considered  exhaustive  or  com- 
pletely adequate;  yet  they  do  provide  an  important  set  of  criterion 
\  aluable  in  deternnning  initial  steps  for  the  opening  up  of  all  education 
opportunities. 

There  is  a  very  clear  need  for  the  regulations  to  be  endorsed  and 
implemented  without  delay.  In  the  3  years  of  waiting  and  uncertainties 
(which  sjlys  nothing  of  the  decades  preceding)  since  the  enactment  o5 
title  IXj  it  would  be  impossible  to  determine  the  number  of  women  who 
have  been  subjected  to  liigher  admissions  standards  for  college  entry; 
denied  access  to  a  desired  professional  education;  exposed  to  sex  role 
stereotyping  high  school  counseloi*s  and  textbooks :  prohibited  for  ixxWy 
de\ eloping  their  potential  in  basketball.  The  regulations  you  are  now 
a)iibideringser\e  as  a  necessary  tool  to  help  thobc  people  avoid  ongoing 
discriminations. 

Dr.  Jean  Lane  of  Jersey  City  State  College  referred  to  a  stjidy 
before  a  Womcn  s  Equity  Action  Lea^^uc  conference  in  Xew  Jersey  on 
April  25.  19Tt,  evidencing  a  large  discrepancy  between  grade  point 
a\cragcS  for  males  and  females  entering  college.  Forty-five  pei-cent  of 
the  females  had  a  B-plus  a^rage  while  only  29  percent  of  the  males 
had  that  average.  That  is  wl^khese  guidelines  are  important  now. 

In  refei^ence  to  financial  aid,  the  Educational  Testing  Service  study 
in  that  area  biiggested  that  when  the  need  criteria  was  the  same,  men 
were  receiving  5^250  more  than  women,  and  that  women  were  more 
likely  to  have  strings  attached  to  their  stipends.  This  is  why  these 
guidelines  are  important  now. 

In  the  New  York  City  University  syi^tem,  men  aro  receiving  $100 
more  than  women  as  iindergrailuates  uiul  on  the  ^^raduate  lc\el  the 
dillVreiice  is$l;000.  That  is  wTiy  these  guidelines  are  important  now. 

Women  s  teams  arc  still  forced  to  sell  cookies  to  pay  foi  uniforms 
and  t  ra\  el  funds,  although  they  may  ha\  c  a  more  succibtjf  ul  record  than 
their  male  counterpart  \vliicli  flics  to  their  toiirnajnents. 

My  sister  serves  as  another  tjxample  as  a  student  in  aifall-girls 
school  in  Erie,  Pa.,  which  admitted  male  students  for  the  first  time 
this  year.  When  it  came  time  to  go  to  gym  class  it  was  the  boys  that 
go(  the  .^^howers.  The  girls  were  not  to  take  showei-s  all  year  long. 
ThiLs,  a  further  discrimination.  In  order  for  the  girls  to  smell  clean 
for  the  day  they  ob\  iously  could  iiot  assert  themselviiS  in  classes  wliicli 
were  coeducationah  therefore  the  value  of  instruction  was  also  lost. 
That  is  why  these  guidelines  are  important  now. 

Xow,  I  learned  in  Sunday  school  that  cleanliness  was  next  to 
godliness.  buM  didir't  know  it  was  reserved  for malff , 
"  I  constantly  talk  to  women  students  wlio  have  set  their  career 
objcoti^•es  fai'  bolow  their  potential,  "because  even  though  her  college 
l)oards  were  1.120  with  a  ll.So  average^  alemale  can  be  a  physicians 
a.^sistant  but  not  a  doctor.*'  And  this  has  all  happened  since  title  IX 
was  pa^M•d  3  u*ars  ago,  but  without  .specific  recommendations  as  to 
ho\y  iiistitutioiib  will  be  c.\])ectod  to  implement  them,  little  progress 
ha.s  been  made. 
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A«y  further  delay  in  tlieir  full  implemoiitution  will  be  evidence  of 
•  nonrcsponsiveness  to  a  need  to  i)rovide  women  and  men  witli  a  means 
Dy  wlucJi  they  can  urge  thpir  institution  to  grant -equal  opportunity 
1-eceivii.g  an  education.  After  all,  a  Vo man  pays  no 
lo  yer  tuition  for  a  ciegreo  which  buys  her  a  lower  salary  than  her 
lellow  male  student.  >  ^ 

Few  persons  or  groups  could  presume  to  know  the  exact  intent 
'  of  Congress  in  the  passage  of  title  IX— the  legislative  history  is  un- 
clear. 1  erliaps  oviclenced  by  the  many  interpretations,  there  is  little 
agreement  .among  Congresspersons  as  to  their  intent  at  that  time. 
_  ilicrelore,  we  address  ourselves  directly  to  the  regulations  and  fihe 
impact  they  may  liave,  In  recommending  your  adoption  of  these 
Jmplementation  regulations  we  do  not  sugsre.-=t  that  these  meet  every 
need  wc  see  exist;  there  are  weaknesses,  jlowever,  the  critical  fact 
IS  t  uiWiiere  are  stgni  icant  positive  proposals  in  so  many  area?  which 
will  do  much  to  hnally  aflord  \vomeii  a  cliango  for  a  fair  education. 

It  IS  important  to  <rive  attention  here  to  some  of  the  areas  where  the 
i-o/rulations  are  lacTnng.  We  are  primarily  concerned  witli  four 
points  at  this  tune:  chmmation  of  suigle-hcx  organizations,  access  to 
course  olienngs,  athletic  opuortunitius  for  wuiuan,  and  the  effective 
discourugement  of  any  s^ifdcnt  invoIveinLnt  in  seeking  compliance 
by  their  institution.  .      "     .  ^ 

Eliiuination  of  single-se.x'organizations:  Section  80.31  of  the  regula- 
tions deals  with  education  programs  and  acti\ities,  and  requires  that  • 
an  oipinization  receiving  ••signilicanf  feupjjoit  from  the  recipient 
institution  cuiuiot  discriminate  on  the  basis  of  sex  in  membership- 
oraccoss  to  benefits.  ,         ■  * 

While  the  philosophical  intent  of  this  iteiii  may  be  thought  to 
be  positive,  practically  speaking,  the  offects  \\ould  eliminate  much 
ot  tlio  ^^^luo  of  programs  %xisting  on  campus^  todav.  Siiicp  it  orig-^ 
inaled,  M  S  has  believed  that  a  vital  part  of  e\eiv  womens  educa- 
.tion  H  her  opportunities  for  active  particiijation  in  \  arioiis  experiences 
whicli  prepare  horfora  more  men  ningful  life. 

The  growing  complexities  of  society  ha\e  and  \\\\\  continue  lo 
Hiallengc  the  sleroptypcd  roles  women  lune  traditionally  played,  and 
the  result  is  a  new  freedom  to  helect  the  luo-t  comfortable  ami  "rowth- 
pi-oinoting  lifestyle  po.sHble.  Wc  lune  de^-luped  fi\e  lincb  of  aiialy.si« 
to  demonstrate  the  potential  harm  in  ( lliiiiiiatiiig  certain  of  the.se 
organizations.  I  refer  you  to  my  written  ti'^tiiiVony  for  complete 
remarks.  I< our  will  be  discussed  here.  The  afliliatcs  of  lAWS  primarily 
,  iall  into  the  category  of  a  special  t\pe  of  single-sex  group  as  few 
Jiavc  inoii  among  their  membership. 

t 

LVWS  rejects  effoi  ts  which  would  mean  the  elimination  of  "roups 
such  as  our  afiiliates  and  other  .single  .-ex  oigiii.i/ations  whose  valuable 
oliect  upon  the  total  educational  experience  of  the  univer<;ity  com- 
munity as  a  whole,  whether  limited  to  just  tho.-e  member  paiticipants 
or  open  to  all  in  the  community,  cannot  be  denied  or  rephu-ed/  afforded 
by  any  other  compliant  group  or  agency  of  the  recipient  institution  ' 
^  I'raternitics  and  sororities  have  been  exempted,  aloiu-'  with  .several 
other  types  of  organizations  In  speaking  «ith  an  aide  to  Represent, 
ativo  Joo  I>.  Waggonner  (D-Lal),  it  is  our  understanding  that  in 
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that  rcxeinptiou  tlxo  term  "spci«al'''  wiis  ainintcntional— that  title  IX 
was  not  moaiit  to  necessitate  tiie  disbanding  of  any  student  organiza- 
tions. Consider  the  ellccts— thjs  provision  would  mean  many  program- 
ing groups  as  associated  woni^u  students,  men  s  residence  councils, 
men  s  and  wonien^s  lionurariM  and  recognition  societies  such  as  Mortor 
Board  coulU^  110  longer  mce^vo  funds  pr  mcctng  facilities  from  the 
institution.  ^  M  i      •  i 

Can  we  question  the  value  any  of  tliesc  grqups  upon  the  members 
of  siich  organisations?  If  clilninated,  a  means'bf  social-  contact  aiid^ 
organizational  skills  and  uiiderstanding  would  also  be_  eliminatecU 
The  only  other  type. of  organization  whicli  could  provide  such  oxp.eri- 
cnco  is  the  student  government  or  coed  residence  liall  groups.  The 
Ijroblem  in  relying  upon  thohe  is  that,  by  nature,  Jhey  are  too  small 
to  provide  adequate  Qpporttuiitics  to  {js  many  students  now  found  in 
the  other  types  of  organizalions,  and  further,  that  not  all  students 
are  interested  in  those  types  bi  groups,-  ^  ^ 

^  Realize  that  the  critical  frtctor  for  our  position  he^re  is  that,  based 
oa  the  llFAV-  deliiiitioiis  of  remedial  and  affirmative  action  (86.3 
(a  and  b)),  some  single-set  opportunities  for  women  are  necessaVy 
to  allow  women  to  attain  tl\e  full  level  of  their  potentials,  overcoming 
past  ban-id's.  The  specific  ijistaiice  of  women's  prugraniing  and  gov- 
erning organizations  is  a  {jriniary  concern.  As  has  becn.rc^ogiUKed  by 
the  regulations,  women  ha.vc  been  historicaJly  socialized  Out  of  oppor- 
tunities to  develop  certain  ciipacitics  or  cfrg^iiiizafioii,  leadei'^hip,  and 

otliorl^ills.  '  .         ^     ,         •/    1       1  r 

Women  s  organizations  have  provided  tile  only  dehnite  channel  lor 
suchjlevelopment  for  women.  To  eliniiimle  such  gropps,  in  cljecL 
would  bc>  to  encourage  socialization  out  of  other  oppor4;unitiOs.  buck 
o^roups  are  necessary,  at  the  Very  least,  until  women  have  attilined  a 
Tcvotat  which  they,  as  a  ch\y5,JL'ecognize.and  accept  their  conipcteiicies 
and  ^will  challenge  and  cohipote  with  others  as  men  do  now,  lliese 
or^^anizations,  Avhile  usuidly  limited  to  women  in  actual  membi^-- 
ship,  provide  educational,  cultural,  and  social  pro^jrams  which  benefit 
not  only  themselves  but  bxlm  members  of  the  university  community^ 
as  well,  and  that  includes  riicu- ,     *.  '        .  ^      ,    \,  * 

Therefore,  in  qne  riespect,  tliev  are  smgle-sex  in  direct  membership, 
Jmtin  tl\e  otlicivtljabcnclitb  areavrfilabl<>.to  bo|h  sexes,  Furtlicrrnqre, 
meil  are  only,  to  benefit  froni^M'Wn  bec^in^li^r  scji^Aive  to  and  h^pTo 
a^Val:eiof  tlieAV'.oKiX  potciiUaJs,  and  .therefore  slro;igpr,  morp  self-, 
reiiriiit/and  moi^Q  resi)^^^  ,  ^  ^  ,  J.       '  i  /  ^ 

2.  LnADKRSTUr  AXD  ^rillrrasfOKIQAIi  a-HADlTXOX  ^ 

.  As  has  just  been  indicat^,  thj&r4  is  a  decided  need  for  opportunities 
to  develop  leadership  ^loHs  itinong  women,  but  this  area  .deserve^ 
further  attention.  I^adei'ship  does  not  mean  Only  learning  to  run 
me(!tiiigs,  form  committees,  or  take  minutes.  Rather,  ieadership  neccs^ 
sarily  means  learning  to^be  more  sensitive  to  tllo  overall  operations 
of  any  orfrai)i?:'ation— on  caminis  or  Societal;  religious,  political  sys- 
tems, et  celera-^undei-standing  the  constraints  operating  on  all  mom- 
bers  of  the  SYsteim  It  means  Icariiing  how  to  follow  as  wel  as  to  lead 

'Women's  organipcations  are  devoted  to  just  s\\d\  goals,  Ihroughout 
a  ionff  tradition  women  have  sought  to  colject  M'ith  one  another  and 
have  grown  througli.the  qtfects  of  such  gatlierings.  Further,  hist  on- 
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rally,  lew  otlier  orfjaui/atiuiis  can.parallel  the  continuous,  strong,  and 
active  existence  o±  women's  organizations.  If  history  bo  a  guide  to 
the  future,  then  the  fact  that  thebe  organizations  have  Wen  in  existence 
so  lon«[  should  indicate  that  there  is  an  inliereiit  value  in  them, 

.    "  a.  lilGIIT  TO  ASSOCUTIOX 

As  was^  pointed  out  by  many  respondents  to  the  proposed  rules^ 
to  title  IX  last  fall,  tlie  provisions  relating  to  prohibition  of  education* 
programs  and  activities  which  are  single-sex  in  nature  may  well  be 
unconstitutional  in  view  of  the  first  amendment  of  the  Tj,S.  Con- 
'stitution  guaranteeing  citizen'^?  right  to  association  with  those  of 
her/his  choosing.  -  . 

Almost  all  college  students  are  now  of  the  age  of  majority  thus  fully 
insuringmiem  J>11  rights  of  citizenship.. A  very  important  stage  in 
any  pei*son's  development  is  the  opportunity  to  explore  previously 
acquired  interests  with  those  of  one  s  choosing,  and  to  learn  new  ex- 
penences  from  others  of  reference  groups  one  selects.  Can  we  legislate 
what  type* of  groups  from  which  one  will  be  able  to  select?  Students  . 
and  othersjii  tlie  academic  community  must  be  free  to  organizcto.pro- 
mote  interests  they  share  with  others— be  they  of  one  sex  or  both.  It 
is  the  strong  belief  of  lAWS  Uiat  appropriate  committees  of  the  in- 
stitution itself  bhonld  be  the  ones  determining  which  a  group  con- 
tributes significantly  to  be  univereity  community  and  should  there- 
fore have  student  funding, 

4.  AFXaK^rATIVE  ACXIOX 

It  has  been  pointed  out  that  there  has  been  and  continue  to  be  dis- 
crimination on  the  basis  of  sex  with  regard  to  educational  opportlinities 
and  benefits  froni  those  opportunities  thereby  establishing  the  need 
for  remedial^action  to  overcome  such  discriminations.  One  such  meas- 
ure would  be  to  continue  the^availability  of  those  single-sex  organiza- 
tions which  provide  specifTc" skills  to  those  persons  who  may  not  be 
abl^e  to  obtain  those  skills  through' other  educational  activities  or 
programs  or  a  l*ecipicnt  i;istitution  due  to  such  historic  and  attitudinal 
discriininations.  -  - 

Oftfe^i,  i\X^\\  (ji^riiiilnM'iioii  J^ns  bi;i^n.uiide{a;^'i:  diffi^iilt  tor^^Jnpdiut,'  ^  , 
.  -^yet  iiie  faiit tJi^it  ?tudi<^s Jia\;e,  in^licated^thft^^iaenlSers  .oT  pn^.j^ex  do^.' 
:  ^  ^    .not  comb  ptit.of  cWege  oi{  thtj  s^me  bteis  .a5;iti^mbci-s^of  the  other -sex^ 
'  '  \\  idcfncesjlie  fact  .that  jlisci;iuiinatiioi^.jlte  exisft,  In  ykm     tlits,  it.i.j "  - 
ess^i^tial  that  ajTinnativG  fictions'  be  taken^  by  ij^stitutioiis  to. not  only , 
Xxiaintain  o>risting  singltf-sex,  nonpWf^l^^ioxiah^.orgainzationg'  .and 
aViavities— not  to  thp,  e^-dusibn  of  ether  vrihmblc  j?rouif>s— bulVto 
%    *   eiicourage  and  actively  3uppoit  such  groiil)s.  1^  ha$  all  too  frequently  • 
been  the  ca^e  that  such  organizations  must  fight  a  difficult  battle  to  ' 
justify  theil'  existence  to  the  various  components  of  their  institutions. 
^         On  balani^e  then,  it  is  evident  that  there  is  more  to  'be  lost  iii  terms 
of  the  total  educational  environment  of  the  jnstitittion  through  the 
oliiniiiatien  of  support  for  these  groups  than  i£  they  aren't  forbidden. 
;       Consequently,  IA"\MS  hopes  that  8G,31  'V^ill  be  adjusted  ^o  as  not  to 
eliminate  shigle-scx.  nonprofes.^ional  organizations  tlfrougli  the  re- 
moyal  of  financial,  physical,  and  administrative  support  for  such 
groups.  We  find  it  difficult  to  accept  that  because  of  legi.slatioji  atternpt- 
'      ^       ^*    ;  ^1 
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ing  to  remedy  such  discrimination,  those  organizations  formed  as  a  re- 
sult of  attempting  to  deal  with  that  discrimination  will  be  oliminated. 

In  Inference  to  *'Access^to  Course  Otferings,"  since  time  is  limited,  I 
.only  request  you  consider  our  comments  concerning  that  ai-ea  in  our  ^ 
written  testimony.  ^    ^  ;  • 

ATHLm-lC  OPPORTUNITIES  rOll  WOMEX 

Previously,  lAWS  has  suggested  ^hat  women  are  currently  taking 
.advantage  of  new  freedoms  lo  explore  and  define  beyond  the  tradi- 
tional roles  and  ai-e  selecting  lifestyles  which  are  most  comfortable 
and  pei*sonally  satisfying.  Such  i-edefinition  has  found  women  increas- 
ingly interested  and  active  in  a  variety  of  athletic  programs^Even 
witli  such  obvious  and  significant  changes  in  interest  and  partici- 
pation by  women,  progress  has  not  been  paralleled  in  opportunities 
available. 

At  the  lOM  National  Convention  of  lAWS,  the  first  resolution  dis- 
cussed and  subsequently  passed  unanirnously  by  the  convention  body 
reairn'med.its  support  of  title  IX,  Aspecific  reference  in  this  position 
\\  as  nuide  ixj^jaraing  provisions  for  equal  oppoitunity  for  women  and 
men  in  athletic  programs  [See  Appendix  D]. 

We  realize  that  the  area  of  coverage  of  athletics  under  the  title  IX 
regulations  has  prol)ably  been  the  single  most  controversial  issue  as 
to'^whether  it  should  or  should  not  be  a  nriatter  left  up  to  HEW.  Al- 
tliough  it  is  quite  weak  in  many  areas,  it  is  critical  that  it  is  included 
Jii  tiiQ  coverage  and  that  Congress  accept  those  provisions  along  with 
'the  rest  of  the  regulations. 

To  considor,that  athletics  not  be  appropriate,  under  title  IX  cover- 
agi*  ij?  to  turn  back  the  piogrt'ss  that  has  been  niadc  and  fo  oncO  again 
luni*  opportunities  for  girls  and  \\oniou4jlaced  in  an  inferior  position. 
Small  steps  liave  have  teen  made  in  some  schools  and  colleges  in  terms 
of  increasing  the  scope?  of  athletic  opportunities  for  females,  whether 
in  the  classroom  or  in  competition.  But  despite  thcv^o  .small  advances, 
women  s  athletic  programs  still  only  average  about  two  percent  of 
the  athletic  dollar. 

Perhaps  the  most  glaring^omission  in  these  final  regulations  is  the 
removal  of  the  requirement  of  determining  student  interest.  There  is 

 iiq  sugijegtion  for  the  measurement  of  that  interest  and  it  now  seems 

 m'Db^p3^*''^?'§c^  women's; athletic  progi^-am  will  be  sub- 

, i.p;.ni<vi)e»;sC)itaWviau?Ui4Ss^  a£-th.e.J"^  or  piulicijihi  r  teajL^isT^by 
/  a|iy  in«iiv^4dun!  -P^'  group  of  aihktic*  admTnUffu^'df?^.-5^|lH^?r  HTtrcloiy  iTh^^ 
I  put  .Is  notJ.go)ng  t6  be  required.,  A?lAri;ar5v;  and  random  AiU()sfiohiujif  oX^  " 
^^feutj^eUtsr-rSficH  as  okists  on.  some  cai^\puses,  tbday-r^f^ul/^cof^^ 
,sufficf(^it  3n?IicatOR?,of  deteniiinixigjnttirest— fiardly  a  reptcsciitative 
.measure..  Students  ;Tuist  1>q  ulIpNvedto  Menniii^^^hAt.pvo^rjiiife  tlipy , 
*  wailt included.      '    ,       ,  ,  '  -    *  /  ^  ^  ' 

lifany  efforts  have  been  made  to'  exempt  ihcomc-i)rQducing  sports  < 
f ro'tn  c'ovjjrage  under;title  IX*  Fortunately,  to  this  time  tliese  efforts 
'hav6  been  unsuccessful.         *\        »  ^        ^  C? 

Ithas  h.oen*suggested  tlia^  these  sports  should  not  be  covered  because 
thev  prodiK>^  >o  nnn^'h  of  jhe  imuh  necessary  to  support  these  progr/im?, 
and  toJiavo  to  ^uire  the.^e-fundh  ifan  athletic  program  were  fo  be  fairly 
expanded  to  iiiclude  \\onTen  would  mean  the  end  of  their  programs  as 
nu'\  liave  enjoyed  them.  Xo  consideration  has  been  gi\en  to  }:he  fact 
'54-977—75 — "^1 

AC  '    '  Q  i    ^  ^  i  :  ' 
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that  if  need  be,  wuien's  allilutics  could  begin  to  support  tlieniseh  ei*  to 
a  degree  if  proper  actentfon  ja  establishing  them  is  given. 

As  \ritli  creating  interest" in  auj  arca.^an  audiciiCL-  has  to  be  dc- 
Ycloped  for  the  product. IVithout  adinitiato  suj^port  in  terms  of  adver- 
tisement, facilities,  coin[iLtitlvc  praotlcc  aiul  pla}ing  tinie,  and  general 
respect  for  the  women  oh ed.  thtbi'  pio^ui  aui'i>\\ iii  not  dntw.  Tiiis  is 
not  just  tlieor\..  Tu  luAva.  girl's  baskclCall  is  more  popular  than  that  of 
the  boys.  Consider  the  following  that  tiio  Jmiiiciculata  College's  basket- 
ball team  has  created.  Due  to  tlio  expu.surtK given  women's  tciiuis* 
through  Biilie  Jean  Kin:r,  Cliris  Evert,  aiul  othoi*s,  that  too  has  a  si*''- 
nifitant  following.  Athletes  like  Catli>  Kigby  i^d  Olga  Korput  ]ia\c 
popuhtiizod  women  in  g\nma.^tics  ajul  the  examples  continue. 

The  critorioii  set  fortJi  for  e\ahialing  uhetlurr  euual  opportunitv 
has  been  nrivcQj  if  folloA\vd  closeh.  should  du  nuu'li  in  atforduig  wouwh 
a  competitive  opportunity.  In  no  wa>  should  these  be  construed  to  be 
bcyonil  tlie  needed  co\  eragc  of  the  title  JX  ren;uhition.b.  Ou\  iouslv.  the 
entire  ret  of  premi.«es  upon  vrlilehbCA  role  diffcavntiat-iou  wo.b  ban'd  has 
been  under  keen  ^-rrutiny  during  the  j»ast  .^e^ural  jeais.  Certainly  the 
nolion  that  woiiieu  do  not  maintahx  a  gi  o\\  uig  imprest  iu  compotiii.^  in 
athletics  has  beOn  dispelled  whh  such  ilevelopmeiits  as  the  active 
woiiicn's  athletic  programs  at  all  Je^  di  t  dacat ion  ami  tlie  comnmnit  v 
activities  throughout  the  country,  at?  \\v\i  a.^  the  drainaticallj  increased 
nuinbcr  of  professional  women  athletes.  v 

The  oppoiiunities  afforded  Avomen  in  sports  have  been  si  iiVHml  have 
^created  difllculties  for  individual  particlpantb  in  ti.nns  of  tlie  personal 
linancial  outlay  required  of  her-^unlikc  Ircr  mule  counterpartAAl-  ' 
thougli  thej;  are  not  fully  comprelicnsive,  it  is  eb^enlial  that  the  t^tlo 
JX  regulations  bo  ailoptcd  immediately  witli  the  atldetic  sections 
intact  so  that  the  advances  ^vhich  ha\  e  k  en  made  are  not  lost.  Women 
'  need  these  provisioiis  to  give  them  tho  ulluaiAcness  that  male  athletes 
liave  liacl  through  their  intercollegiate  association. 

SErj'^-EVALUATlOX  AST)  CQ:\rPLIAXCfi 

lAWS  is  extremely  concci-ncd  that  pro\  islon  is  not  made  in  section 
86.3  to  assure  that  studeiits  will  be  a  part  of  the  self-evaluation  mecha- 
nism at  an  institution.  There  is  a  great  fear  that  perhaps  this  area  will 
need  strengthening  later;  because  it  is  quite  easy  for  an  institution 
.  conducting  a  self-evaluation,  to  dctenuiuj^'  they  ai'e  in  compliance  witli 
the  rcguhit  ions  because  of  the  way  by  which  they  have  defined  vai  ious 
a^)ec^s  of  the  standards.  It  niay  become  \cry  easy  to  stretch  a  tciiu— 
or  ignor  it  conipk'tcl,>— rather  than  admit >hat^ the  histitution  does 
cliscriminate  against  women. 
-^ZXIllfciriuU^jj^^  all  adminis^;atoL:s  share  the  ^^good  fj\ith  con- 

;;ciin^'V j;^^ j)rondii>^ AV^^^    ^iUi'a f^oual  ed u' '<at [im  .nxid^id acati(u uil 
t^kl)i}rmKi\  Haii.y  nrf^  iipt  t\\e)i  j\^\utc;tliaf  TlIoTi>aitJti;(ksfaUojJl20 
are,  C(iMi^.;ir^  Wi>rti^ii  .iiito  ^iib$tfindajt;d  i'u\i^  a1i,d  ^Jivov.id'in^t /i?i^fettor'. 
,  opjYOi'^uiuife.  VCith  thfe  guaranteed  inp)it  of  :?tuvU*nb^  on  an  qWutiiipn 
;coim;iiftt:t|/tnere^,5s^^irjor/^  likely  to  be  a  Wi-U'rofan^ed  vjUnat^oii  lUadc  *, 
with.,all  Y)er4l)ecti  "c^.'t^k  U  inio  cunsidx  i  afion<  It ,is  \uift)rtM9ato-thil 
administrators  v.-ouhi''iU)fe  bd.fotallj  objcLti\ey  but  the  fact  does  c/\l>t 
in  some  Situations.      ^       i  "  ;    \  j 

On  one  cani])us  a  uomen  wl'o  diil;/ye  a.  I'o^iphunt  a/;aiust  the  Uiii- 
versity  was  strongly  ORcouragid  to  find  aiV^tl/cr  <aMii»us  for  luM>elf  in 
the  fnlh  That  pressure  was  easier  {lian  fqr.the  unhersitj^to  accept; 


'311 

/the  Jact  that  vast  chun^a^s  in  its  regiflations  and  housing  structiu-cs 
\viJlbeiicededtoconiply  with  titlelX.  ,  .  i    .  t 

Tlironghout  tlie  proct^^  oX  c\ahuttiuii  and,  gnevancc,  students  Iiavo 
vcW  few  options  m  teims  of  attempting  to  icniedY  discrimniations. 
"Lndcr  tlie  piopobud  pruceduial  legidations,  if  ITEW  duesn  t  liappen 
ta.bc  phuming  jvre\  iew  of  that  campus  \\ithm  the  next  12  mojUhs— 
even  that  would  be  long  in  teun:>  of  the  transient  nature  of  tJie  student 
population— the  student  lias  the  choice  of  taking  the  coinplamt  to  the 
school  s  grievance  board  for  thein  to  deal  uitli  direetly-^which  is  lijxe  a 
judge  a^kintx  a  per^son  lie  has  ju:^t  con\dcted  to  clean  his  house^  or 
the  student  can  take  it  to-the  State  human  relations  court,  Ihis  option 
is  Quually  futile  becaubc  (a)  the  student  does  not  have  the  linancial 
ability  to  do  this,  and  (b)  he  doesn^  have  tHe  time  due  to  his  short 
time  at  the  institution  and  the  time  involved  in  litigation. 

Provisions  must  be  made  for  students  to  have  a  fair  opportunity 
to  hold  the  institution , they  are  attending  accountable  for  providing 
the  quality  education  they  are  recjuiied  by  law  to  do. 

^  These  four  areas  have  dealt  M  itli  specific  waknesses  )\-e  feel  exist 
in  the  title  IX  regulations.  However,  lAAVS  feels  that  it  has  expres-ed 
quite- strongly  that  regardless  of  these  points,  the  regulations  niuf^t  be 
accepted.  The  time  was  hpeiit  u  ith  these  in  the  hopes  that  our  opinions 
can  be  considered  bhould  future  legislation  come  up  or  further  hearings 

^There  are  many  btr^igths  in  the  regulations  which  will  mean  liiiilly 
that  women,  will  ha\  c  the  educational  opportunities  tlioy  deserve,  ilany 
areasoftlie  regulations  will  probably  ha\e  to  be  clarified  in  lcg\siation5 
but  I  must'strcss  tJiat  the  eil'orts  involved  a  re  well  spent. 

In  our  enthu^asm  to  eliminate  sexual  discrimination  in  education, 
we  must  take  care  not  to  eliminate  also  tho^e  very  programs  Avhich  have 
finally  been  developed  which  attempt  to  take  remedial  action  to  over- 
come  tlie  past  in  terms  of  discrimination  against  cither  sex  in  the  same 
^vay  similar  programs  do  when  discriminated  iivnontics  have  hoQw 

encourai^ed.  ,  .  .  .     ,       ^  j'  \u. 

The  passage  of  these  rcrrulations  and  their  implementation  are  iullj 
appropriate  for  congressional  action.  Allow  them  to  go  into  eilect 
July  21, 1975,  so  that  women  are  not  left  without  enforcement  me.isures 
for  obtaining  their  education.  /  -v  i 

I  thank  you  for  your  attention  and  your  concern  for  providing  educa- 
tional opportunities  equally  for  the  \\omen  students  of  our  country  as 
men  have  enjoyed  for  years, 

[Prepared  statement  follows :] 

Prep.\rkd  Statement  op  Lyx.n-  He^vtiikr  :^rAr.K,  Executivk  DinECT^^ 
iNTEitcoLtKoiATB  Association?  op  WoifEN  Students  (IAA\b) 

^  Mr.  Chairman  and  members  oC  the  committee:  >ry  name  is  Lynn  Ileaflier  Mack 
ami  I  seVve^s  Executive  Dire-ctor  of  the  Intereollejriate  Association  of  AA  omou 
Students.  I  have  been  on  the  faculty  of  Temple  University  in  Philadelphia, 
Pennsvlvania  ami  am  currently  with  the  administranon  of  A\  ake  l^orost  liii- 
versitv  in  North  GaroUna  as  Director  of  Residence  Life,  I  will  also  bo  toaching 
at  AVake  Forest  Beeaase  of  the  perspectives  afforded  hy  these  several  capacit-os 
and  becausp  I  have  maiiitainea  a  close  and  on-jroing  working  rolationslnp  witli 
students,  I  feel  able  to  si>rak  to  the  impact  of  Title  IX  on  students,  staff,  and 
facuUy  with  accuracy.  It  is  in  the  position  of  lAAVS  Executive  Director  that  I 

''^^aUie^Tnt^^^  of  AYomen  Students  (lAAVS)  was  founded  in 

3023,  formed  froin  several  regional  assoolatiuns  established  in  1913.  Ihls  P^^J^J*!".^* 
among-tho  oldest  national  cainpns-related  organizations  in  the  conntry.  lA\\b  is 
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also  the  only  national  organizatiou  for  all  college  women  and  Is  committed  to  the 
development  of  programs  and -resources  encouraging  women  to  identify  and 
utilisse  their  individual  potentials  as  educated  and  competent  persons  throughout 
their  lives.  W>  support  the  philosophy  that  the  higher  eduction  of  women 
•  Tequires  the  existence  of  a  special  organization  to  meet  their  unique  educational 
Heeds,  m  riew  of  the  subtle  and  orert  discriminations  experienced  primarily 
by*  wo,%n  in  our  society.  I>ue  to  the  inherent  implications  of  Title  IX  of  the 
£<lucat[<^  Amendment  of  1972,  perhaps  the  one  segment  of  those  to  be  xnost 
<ltr^t2yiand  potentially  affected  are  women  students— the  people  for  whom*  we 
vpeaic.  Moet  of  the  concern  in  relation  to  these*guideUnes  has  been  expressed  by 
those,  whor  will  have  to  implement  them— they  have  had  the  time  and  influnce  to 
tiiwitact  and  effect  the  decisions.  And  while  their  concerns  are  impoirtant,  there 
has  been  a  serious  lack  of  attention  paid  to  those  who  will  be  most  affected  by^ 
them— students.  It  is  for  that  reason  that  lAWS  trusts  that  tliis  Gomialtee  will  ' 
ntak^  particitlar  note  of  our 'comments  and  respond  faroraUy. 

lAWS  now  encourages  this  Committee  and  the  Congress  of  the  United  States 
to  accept  the  regulatlohs  as  issued  by  the  Department  of  Health,  Education,  and 
Welfare  s  Office  for  Civjl  Ri^lits  on  Title  IX  as  minimam  standards,  in  order  to 
Hjially  provide  an  identifiable  mechanism  by  which  all  can  assess  the  degree  to 
which  obvious  sex  discrimination  exists  and  must  be  remedied  in  their  respective 
1  institutions.  By  no  means  can  the  regulations  be  considered  exhaustive  or  com- 
pletely adequate;  yet  .they  do  provide  an  important  set  of  criterion  valuable  in  ' 
xletermining  initial  stei>s  for  the  opening  up  of  nil  educational  opportunities. 

There  is  a  very  clear  need  for  the  regulntio/ista  be  endorsed  and  implemented 
Without  delay.  In  the  three  years  of  waiting  and  uncertainties  (which  says 
nothing  of  the  decades  preceding)  since  the  enactment  of  Title  IX,  it  would  be  - 
impossible  to  determine  the  number  of  women  who  have  been  subjected  to  higher 
admissions  standards  for  college  entry ;  denied  access  to  a  desired  professional 
ednention;  exposed  to  sex-role  stereotyping  high  school  counselors  and  toxt- 
hook^:  prohibited,  from  fully  developing  their  potential  in  basketball.  The 
regulations  you  are  now  considering  serve  as  a  necessary  tool  to  helfc  those 
people  avoid  on  going  discriminations. 

Dr., Jean  Lane  of  Jersey  City  State  College  referred  to  a  1972  .'Jtndy  before  a  * 
Women's  Equity  Action  Lea^e  confer  Ace  in  New  Jersey  on  April  25,  3,974; 
evidencing  a  large  discrepancy  between  grade  point  averages  for  males  and 
fpmales  entering  college.  Forty-five  percent  of  tlie  females  had  «  B-f-  average 
while  only  twenty-nine  percent  of  the  males  had  that  average.  Tbat  is  why  these 
guidelines  are  important  now.  In  reference  to  financial  aid,  an  Educational 
c  Testing  Service  stutiy  in  that  area  suggested  that  wtfen  the  need  criteria  was 
the  same,  men  were  receiving  $250  more  than  women.  ai»«l  that  women  were  more 
likely  to  have  strings  attached  to  their  stipends.  TJmt  is  why  those  guidelines 
are  imiwrtant  now.  In  the  New  Xork  City  University  system,  men  are  receiving 
.$100  more  than  women  as  undergraduate.*?  and  on  the  graduate  level  the 
difference  is  $1000.  That  is  why  those  guidelines,  are  imjxirtant  now.  Women's 
teams  are  still  forced* to'seli  cookies  to  pay  for  uniforms  and  travel  funds, 
although  they  have  a  more  successful  .record  than  their  male  counterpart  wliich 
flies  to  their  tournaments.  That  Is  why  the«e  guidelines  are  important  now. » 

It  constantly  talk  to  women  students  who  have  set  their  career  objectives  far 
below  their  potential,  "because  even  though  her  College  Boards  were  1420 
with' a  3.85  average,  a  female  can  be  a  Physician's  Assistant  but  not  a- doctor." 
And  this  has  all  happened  since  Title  IX  was  passed  three  years  ago.  but  without 
specific  recommendations  as  fo  how  institutions  will  bo  expe.ctetl  to  implement 
"  them,  littl^  progress  has  been  made.  Any  further  delay  in  their  full  implementa- 
tion will  be  evidence  of  non«responsLveness  to  a  need  to  provide  women  and 
men  with  a  means  by  which  they^  can  urge  their  institution  .to  grant  equal 
opportunity  ^to  all  persons  receiving  an  education.  A  women  pays  no  lower 
tuition  for  a  degree  which  buys  her  a  lower  salary  than  her  fellow  nv^le  .student. 
.  Few  persons  or  groups  could  presume  t^  know  the  exact  intent  of  Congress  in 
the  passage  of  Title  IX— the  legislative  history  is  unclear.  Perhaps  evidenced  by 
the  many  interpretations,  there  is  little  agreement  among  Congressporsons  as 
to  their  Intent  at  that  time.  Therefore,  we  address  ourselves  directly  to  the 
regulations  and  to  the  impact  thoy  may  have.  In  recommending  your  adoption 
of  these  Implementation  regulations  w»e  do  not  suggest  that  these  meet  every 
need  we  see  exist;  there  are  weaknesses.  However,  the  critical  fact  is  that 
there  are  significant  positive  proposal.%  in  so  many  areas  which  will  do  much  tp 
finally  afford  women  a  chance  for  a  "fair  educaHon. 

It  is  important  to  give  attention  here  to  some  of  the  areas  where  the  regulations 
are  lacking.  We  are  primarily  concerned  with  four  points  a 4  this  time.:  elimina-    «  ^ 

320  "'^  .  ' 


313 


tion  of  feingle-sex  o^gnnls5nt^u^it^,  access  to^  course  offerings,  ntliletic  opportmn- 
tie"  for  tvoriicii,  and  t!iu  otTeut^ve  discouragement  of  any  Student  nivolvement  ni 
seeking  compliance  by  tlieir  institution, 

KI.IMIXAIION*  OF  SINGLE'SKX  ORGANIZATIONS 

Secdiou  StUU  of  the  Hupulations  dtnl^  ^^itH  Educatiou  pro^^rnnis  aud  Acnvitij^, 
and  reumrcs  that  an  oriranizatiun  n'coi\ing  '.siginhaini  support  trom  the  nup- 
ie  Stntion  canuot  iiscnminate  on  th..  Imbi.sof  sex  in  mcmbersjnp  o^' »^ece^^ 
t?>  bcn^iits.  While  the  philo^upldcal  intent  of  thi.  item  >^J';^;f^!^^ 
positive,  practicUly  spt-akinj?  the  uftuet^s  ^^oul(l  ejjmiua  e  niuch  of  tl  e 
programs  existing  on  eamiiuses  today,  Sinte  it  ongniated,  I  AAA  b  ha^  holu^U 
that  a  vital  part  ot  every  woman's  educatiou  ik  her  oi>portunitio^  for  active  pa  - 
ti<^ipation  in  various  oxperieucus  nMucH  prepare  her  for  *^.»>^>*^V"?iI!.n!:n'l  th^ 
The  growing  comi)lexities  of  society  have  and  will  continue  to  ^'^J^M^"^?^  ^^^"^ 
.stereotyped  roles  women  have  traditiouaJly  played.  nn  Jh^^^ 

froedom  to  select  the  ^uu^t  comfortable  and  growth-promotuig  hfestMe   o-";^  ^^^^^ 
We  have  developed  live  hues  of  aiu»ly.MS  to  demonstrate  the  ijotentml  » » 
eliminating  certain  of  these  organizations.  Tiic  alliUate^  of  lAW  ^         ^  > 
into  the  <'ategory  of  a  special  t>pe  of  single^sex  group  as  Kw  l}a\e  men  amon^ 

then  mem^^^^^^^^  /»;>u/.— IAW55  rejects  efforts  uhich  wouUl  mean  the  elimina^^ 
tion  of  groups  such  as  iuir  .JVdiates  and  (tther  single-stx  orgf^nizatjons  whoso 
vpluaWe  effect  upon  the  total  educational  experience  of  the  university  conium- 
fiitv  as  a  whole,  whether  limited  to  ju^t  those  member  particiimnts  or  open  to 
all'in  the  comnnuiity,  ctinnot  be  denied  or  replaced/afforded  by  any  oMior  ■  <;om- 
pliant"  group  or  agenev  of  the  recipient  institution.  Fraternities  and  sororities 
lavo  been  exempted,  ahmj;  with  several  other  types  of  orgauizations  ^^^^V^;^^^^^^^ 
with  an  aide  to  Kepresentative  .Toe  P.  Waggonnor  >.  i    is         »,;  ^r' 

standing  that  in  that  exemiJtion  the  term  ^'social'  was  unintentuMial— th..t  iitie 
IX  was  not  meant  to  necessitate  the  disbanding  of  any  student  organi.a  ions. 
Consider  the  effects— this  provision  would  mean  many  programming  groups  a^ 
V^sociated  Women  Students.  >[en's  Resideiue  Councils,  men  s  and  women  s 
iionoraries  and  recognition  societies  such  as  Morti]r  Board  could  no  longer  recene 
funds  or  meeting  facilities  from  the  institution.  ,    .  e.i^h 

Can  we  aue..tion  the  value  of. any  of  these  groups  upon  the  ujcnibers  of  such 
organizations:'  If  eliminated,  a  mcajis  of  social  contact  and  organizational  ^Kills 
and  understanding  would  also  be  eliminated.  The  only  other  tjpe  of  organ ua- 
tioa  which  conid  provide  such  experience  is  the  student  govermueiit^  or  ^o  ed 
residence  hall  groups.  The  problem  in  relying  upon  those  is  that,  hy  nature, 
thev  are  too  .small  to  provide  adequate  opportunities  to  as  many  students  now 
found  in  the  other  tyi)es  of  organizations,  and  further,  that,  not  all  students 
are  interested  in  lliose  types  of  groups,  /  ,    „  .  k  tun 

Kealize  Umt  the  critical  factor  for  our  position  h^^rejs  Hat,  based  on  the 
HEW  definitions  of  remedial  and  affirmative  action  /SG.a  (a  and  b)),  some 
s^ng!e^sex  opportunities  for  women  are  necessary  to  allow  women  to  attain 
the  full  level  of  their  iK>teiitials,  overcoming  past  harriers.  The  speciHc  iiiMance 
of  women's  pro^rainmiog  and  governing  organizations  is  a  primary,  concern.  AS 
has  been  recognized  by  the-Tlegnlations,  women  have  been  historically  soc  aK 
fml  out  of  opportunities  to  develop  certain  capacities  for  organization,  j<^«<i?/; 
ship,  and  other  skills.  Women's  organizations  have  provided  the  only  definite 
chamiel  for  su<'h  development  for  women.  To  eliminate  such  groups,  in  effect, 
would  be  to  encourage  soeializatlon  out  of  other  opportunities.  Such  groups 
are  aecessnrv.  at  the  very^  least,  until  women  have  attained  a  level  at  which 
thev,  {\H  a  class,  recognize  and  accept  their  competencies  and  will  challenge 
ami  con'ipete  with  others  as  men  do  now.  These  organizations,  while  usually 
limited  to  women  in  actual  membership,  provide  educational,  cultural,  and^cml 
Drocrams  which  benefit  not  only  thenisehes  but  other  members  of  the  uni^'ersity 
conmninitv  as  well,  and  that  includes  men.  Therefore,  hi  one  resjjcct,  they  nre 
sincle.se\-*in  direct  jnembership,  but  in  the  other,  the  bcneftt.s  are  available  to 
i)oth  sexes.  Furthermore,  men  are  only  to  befiefit  from  women  iHjcouiing  Sensitive 
to  and 'more  aware  of  their  own  potentials,  and  therefore  stronger,  more  self- 
Veliaiit.  a  lid  more  responsible.  .  ,      ,         ^  ,    n      i  ^ 

Considering  that  onlv  about  20<^c  of  the  student's  time  is  spent  in  the  .class- 
room.'learning  must  occt:r  daring  that  other  To  prohibit  such  single-sex 
would  mean  a  loss  of  their  ihimt  into  the  educational  community.  Most  prmi- 
cieneies  develop  in  a  social  environment  and  in  interactions  with  others. 
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(J  J  LcaiJcfMi)  thii  Uktit'.ikal  'Vtmlitioii.—  X^  lja.«>  jU8t  bei'ii  indknUMl  there 
ilociili'd  hetd  fi»r  ul>i>orti«iuUt  ^  lu  di  U;iili'r>hi|>  .•^lalKaiiiun^  uoiia'U,  liut 
tlii*^  area  de.se nes  furthti  atteuliuu.  Leadersluv  dui^  hut  i.n'an  uiiiy  ltMrninj>  to 
ruu  iacehags,  f^^^ni'coiiUui^tt^es,  or  take  ia*inutcij.  KatlitT,  k-.uk-r.ship  netu'^^Nirii.v 
jmaii*^  Ieuri*iiig  to  be  uioiv  MMiMti\e  Xv  tlie  u\  trail  vijcn.tiu'u  uf  any  ur^'uiuzatioii 
(on  cainims  or  suckUtl  ri4i^iuiKs.  iJulitUal  .s.vbieiu.N  ea-.).  uiuU'i,staiul|  con- 
PtraiiitN  uf.eratia;;  ou  xAX  nuiuLers  ut*  tuo  ami  ihvn'h.n-  ln"eoni*inrniorc 

tolt'nsnt  uf  tile  liiOmlcr*  aiiil  tl»e  .s.w^eai.  11  iia-aii,«>  Itarat.if;  iiow  to  t'ulluw  ay. 
well  as  to  lead; 

.  ^  \\V,i*uVs  on;unuati«iU>  an»  di-vi^tcd  t»»  j,4-t  mu  h  Thiuu^huut  a  ion*,'  tradi- 

(iui  women  have  soiij;jit  ?o  collect  uitji  anotiiei  aial  Iia\e  k^vuww  tliroiiiih  the 
elTeet'^  <jf  sncli  Katheilnii...  Fiirtlu't.  hi>tojyifaiv .  few  uihec  oi-gai»izatiuns  can 
raruHel  the  coutinuou...  >trong.  and  acthe,  exu>teia  e  of  wouieub  organ i/atioui?. 
Tf  hl-tory  he  a  guide  t  ^  the  future.  m  fact  that  tht»-e  uigani/.auoii.^  have 
heoii  ?n  existenee  so  lontr  ^at>uhl  iaditate  that  Iht-n- 1>  an  inhereiu  \alue  in  them. 

to)  lli'jht  to  A^sf^t  hJlon, — As  wa.s  pointed  out  hy  :uan\  respondents  to  the 
Proi  ov:ed  RnU^s  toA'itUviX  hi.^t  fall,  ihe  i»tuUMon  lelatiag  to  Vf»'l"hilioa  of  edn- 
catkm  programs  niid  a(tivitie->  wh'nh  aie  .singJe-.^ex  iii  luUnre  n»a>>vdl  be  nncon- 
stitUTi  Mial  in  view  of  the  Fir.st  Amendment  of  tlie  United  Stftlfes  Conistitntioii 
gn.imnfeeiiig  citi;cenV  right  fo  a>'i.-5iiCiation  with  thuire  of  her/his  dnjo.^iui:.  Almo.st 
all  college  stndent.<  are  mnv  uf  the  age  oi  niajtaity.  thus  fnlTy  insnring  them  all 
rights  of  citizensihip.  A  viry  important  bt:tge  ia  any  pui .suit's 'development  is  tiie 
oiii^ortunitv  to  explore  pre\iun>l>  acqiiind  intixrebt.s  with  those  o£,one\s  ehoo.sing,' 
and  *o  learn  now  i  \p(  n«  iiees  from  othen^  of  reference  grouos  om-  .selects.  Can  we 
legi-^late  what  tyi)e  of  groni^.s  from  uhWh  one  will  lie  al»le  to  select  i  Stndents  and 
others  in  the  aoadenac  conaauaify  nui.-.t  be  fn'e  tu  or^^anize  to  promote  interests 
they  ^hare  with  otheriJ—he  tlie^^u^ne  ^e\\or  both. 

If  a  groni)  of  pcrst>ns  deten<mi*e  a  oonanon  intc^■e^t.  ngardle.s>  of  the  composition 
oi  the  :;roup  bv  >ex.  nial  \y(Uv  persons  n'N|>un>Ible  ftir  the-  aw.u'dini:  uf  mouetarv 
or' physical  plant  ^uppoaAhem  that  tbi^>  :?roup  servi-.s  a  value  in  the  eduea/ional 
environment  r  f  the  (ohanUnily,  it  .slntold  be  allowed  to  not  enly  exist  bat  r/ceive 
tho^e  funds  an<LfaeiUlie^\eeessary  foi  iti>  op^'raihai.>  a^  deenled  appropriate  bv 
the  iastifntion  it  is  serving.^aiscMaent'y.  f»»i  liu-se  rea.sons  also,  Title  i/C  mn.st 
apt  rUnnnate  the  potential  for/sing!e->ex  organizations  b.\  rcniO\ing  its/airce  ot 
fnnding.  housing,  or  adndnist/:ili\ e  sum^ort.  a.>  ail  stmh-Jits  liave  an'Tmial  right 
to  a^^odate  wi^h  fho.5:e  slie^e  choose^i  in  order  to  j^-omote  his/her  iatere.sLs 

(4)  ConMHicncii  Oip^  IX.-^M  these  regidaiioas  and  the  co!icept.s 

winch  l>ronipled^>fcr^eveloimiei^  are  to  be  strong  a^al  eO'octi\e.  It  must  remain 
^trnM^MMUOl^u^^  There  are  several  iiaon ^siencies,  two  of  which  are^cifcd 
]il>r*-=rT paradigm  drawn  to  exemption  /or  .Magle-s*  \  siaiools  in  i^daiis.snm.*?  aad  a 
radiifm  drawn  for  the  nllowauce  of  separatr  athletic  team.s\  The  existence  of 
both  -M-4-'e«<t^  that  it  is  recognized  that  important  fniution>  are  provided  throndi 
finigfe*  ex  opera! in!i«.  As  a  nrecedLiit  has  Imm-h  cshiliL^ina.!  \,i  fn«.^»»  f,v..  ........i.w^.i 
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Oil  balniK'C  fhoii,  it  is  v\U\vi\t  ihnt  tlieio  is  moie  to  1)0  lo^t  ia  terms  of  the  tojal 
educational  eiivirunmeut  o£  tlii;  Institution  tluuagh  the  elimiaation  of  supimrc 
for  rlu-re  gi'oiip^i  tUau  if  rlie.\  are  not  fuiI>uUk-a.  CuiK'^cquoiUlN.  lAW  b  hoDes  tiuic 
will  1)0  adjtistoil  so  as  not  tu  taiu-.inaty  >^iai£le>-ex.  iDii-pVofessioiial  orgaiu- 
xatiuiis  Uinnigti  tiii.'  ri'inuval  oL  auaiiLiiiU  l)h>Mval.  uiul  .uliaiuustrative  surP^it 
f<.r  Mich-svpiUJ.<. 

^  ACOKSS  TO  CO»?«.SK  OFFtKlNGS 

sVetioii  b^M  dealing'  witli  Acee-.^  to  Cui*i>e  Oft'cnr.^s  i>s  an  i!:ii»ortaiit  aro:riii 
thai  e:;elu.<ion  ot  per.sons  uf  uno  >ex;ii<  Viirious. dnsseis  has  leutlod  to  reintoroo 
{\w  sex-role  b'ten'(,tM^»»o  tu  whieit  a  >>tiuKMa  h.i.^  beta^Mibjocfod-  ni  society.  J.  is 
expected  that  with  lia.H  rodnireiaeiit,  IMh  Ih>>n  aud  ^,irlK  uiU  he  able  to  inirsae 
their  iiidiA-idaal  lateri'^o,  .Aoti  if  the>  .ue  ai^t  iu  linv  y^iih  NNhat 
tiuMlIv  expected  iroia  a  >taaeat  of  a  i.'auicalar  siv\.  Tae  resalt  will  he  a  broader 
<Mlncf^rhMi  .<aii;Hl  tu  the  iadivu!nal  iieiuio  ^>f  each  ..ti\avi\U  as.-^nniiu^^  he/she  oh- 
laizH'tiie  achial  mae^eM-t  euau.-diuj;  aiau-d  f»H"  thruii^h  the^e  ugulatioa.s  ana 
H.uMM<*»an- eiknaira^enient  from  family  Uiid  1)1  er>\  *      -r  ^ 

lAWS  sHw  M  ae  camcnu.v  ia  tena^  of  pala^;raph  (l))  ^.i:ere  no  sp-cific  person 
or  itr^-np  i,>  iuaifaU-d  asrre-poaMblu  for  at'tvnahilnj;  the  ^'objective  Standards  ot 
hidiviuiial  pericaaiaaee  lor  thv  piupoM*  -f  .aakia^:  ai.ility-leve^  jxroapings.  Jt 
woiihl  appear  (laiio  i>(»ssib!e  that  an  induiiKi^il  ia  auy  ^tlUMd  s>>tem  or.ph.y-ic.u 
idtn-aibar  departiin-nt  cunld  apply  his,  her  uua  iitandards  which  m.^y  ho  clearly 
iiou.oiMective'ia  lien  uf  any  .-taadardi^-ed  aiCasnruu.  at.  C on>;eQueiit ly,  «-;^.|U'' 
Insrs-  ijlenileal  {o  current  scx  dirCorHdnUt-i  cLu  -^?.^  u^a>  .eonvemc nrly  resiilt.  11ns 
pn.vbii.n  uin.iH\Fitv  e-oape  lunKe  wiit-ij  the  school  c^>aductN  its  ><  If-cvaluations, 
.kl-TTi-^inriJur  dLdfouity  is  tla^t  the  .studwit  n^U  a^aiii  be  (he  /.^.^J^^^^^^^l^*,^ 
.  .he  ha<  iictni  sabiceted  to  fnrihe.  diMa-nuuiatiun.  TAA\fe  w.uuld  1  he  to  -ee  a 
ui«>vc  >pmrtc  reruramtMUhuioii  a>  to  the  u.-labu^hnieiife  oLcuiuiaon  standards  to 

be  widely  adopted.  ♦  '  -  ^ 

ATiiMrnc  o^^0Iau^'mus  foi;  wo^^E^ 

I>»vvioa<]v.  lAWi^  has  .<a^:£^e^t^•d  that  v.taaen  are  currently  faking:  advantage 
r.r  u  A*  freedoms'tu  .-i»Unv  Jnid.dcUn.^  layonil  the  traditional  ^'^^f?*  /^^^f^j; 
.Iv^ui,'.'  Ufi^ivlcs  w*uch  are  inu^t  t^mxUn'Ui^^3  ixmt  personal  y  satistyinor.  Siioli 
redeiiu.:icin  Jm.<  fonnd  \Mmien  incrcuMiijily  latpia-ted  and  aefive  m  a  variety  of 
athiei.c  proirnunv.  i':vc-ii  ^^i^ll  Mich  ubUons  Mid  .M.^'n:neant  chna-J^cs  ni  »»^eies^ 
ftjid  participr.tion  by  women,  prugre.^s  has  not  paralleleil      oprovtunitiCb-  a^all- 

"^'u  the  3074  National  (Jonve^Uion  of  I.V^'S,  the  fir>t  resolntion  di^en<;sed  and 
<.ub-i«>*ntlv  pn^bcd  nnaniiauu^ly  by  the  eu«venti<at  hod^  roalhnned  it<;  support 
of  TiJle  t:<:  \  .specitie  refi  lence  ia  tins  p.xitioii  u.t  amde  regarding  provi.siona 
f.*r  c.»na!  oi>nortun:t^  for  women  and  nM-u  in  athh^ilc  pivJ^rams  <See  Appendix 
I)..  WV  iv:iU;<e^^).it  th««  ana  of  ciAAagc  of  atah^tu*^  nndev  the  iV' 

'latioiH  Lai?  rn»!»nMv  hwi  die  .  iiide  um^t  C(»nrro\  cvMal  ismio  a-;  to  whether  It 
Z  A  or  <huvld  n«>t  be  a  n;aa^.  left  ap  to  KKW.  Alih  .ngh  ,1  is  m 
niahv  .irca<.  it  i^;  cufioal  that  H  i-  iiu-lndrd  in  the  e^^^^nue  and  that  f 
ac.-M,l  (ho^e  prmlsl<  u«  along         fho  r<.^t  of  the  nsinlat*  m-^  in  consider  Uiat 

♦fuhMic.  not  be  appropriate  under  T..h>  )X  coverage  i.  io  turn 
that  kx^  been  made  and  io  once  again  have  .supporting  opportnnifies  ^^i"  ^ 
ad  "  men  phlml  in  an  infen-r  position..  Small  steps  have  beoa  ni.'ulo  in  .<;oine 
LeiAHV-  and  er4!ei:.K  in  terin<  of  in'•lea^ing  ^Ue  ^iope  of  aJdetic  opp'^rtnintieK 
for  f.'m;ih>s.  wh(^ii('r  in  the  Wa.^raoni  or  in.  ecaiipditioii.  Hut  (bvspH/^  Jiese 
ccmall'.-^dvaner^s  Women's  atideUe  prugran»>  .-till  onJ.v  average  al  oih  2^.c  oi  the 

"^1  vt\^S^^^^^^^^^^  the  J)a5ie  aspiration  of  nio<t  reeiiaonts"  iiiJen'oUegiate  ad- 

mlni<^ratoi>.  to  olTer  as  eoniprehon>ive  a  pro;:ram  as  po^^nhle. 
T-nWo  hat  the  philosophy  uf  providing'a  brc.ad  range  of  onpor  ii  iitie.<  has  not 
been  o'^i^  n^^^  to  i!l  sMideats.  and  ih^rofove.  (he  ho<t  intercut,  of  the, 

ree  .i  a  s'  i  nl  their  total  university  eontmnni(>  have  no^  been  met.  For  example, 
TcA  1  P'-e^^^  cannot  exi.t  vJien  men':^  atli'etics  are  in  the  Tnter- 

coHe  bi  <^  \thletics  department  devoted  .^^olely  to  that  ptn-po^^e.  and  wouieii^ 
pro-mmt'  Are  among  ti  e  many  concerns  In  the  rhy.<.ical  Kdncatiou  clepartuien(% 
I^Kd^l  V  ((ul^^  in  order  to  build  further  iintdie/studcntjnpport /which  has 
heei  Vlef  ae  1  as'a  major  purpose  of  the  intereollei^iate  progrfim>.  »t  is  nece.<ary 
h^r  wml  on^^^^  I'o  provided  for  all  students  regardless  of  , ox  in  utrT- 

C<^?le4at^  It  appears  .that  thN  need  has  been  recoKnlml  through  the 
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provisions  of  seotioiu  SC.^U,  allhoiifeii  they  conld  have  been  much  more  fpreeful 
and  effectn'e.  v  *  ^ 

^  Perhaps; the' most  glaring  omission  in  ih6$si  final  regulations  is  the  removal  of 
the  requirement  of  determining  student  interest.  There  is  no  suirgestion  for  the 
measurement  of 'that  interest  and  it  now  seems  probable  that  the  scope  of  anv 
women  s  athletic  program  will  be^subject  to- the  persiJnal  evaluations  of  the 
need  for  particular  teams  by  any  imlividual  or  group  of  athletic  administrators. 
Thus,  student  input  is  not  going  to  he  required.  A^bitrarx-  and  random  question- 
ing of  students  (such  as  exists  on  some  campuses  today)  will  be  considered 
suflicient  indicators  of  determining  interest— hargb"  a  reihesentative  measure, 
btuaeiits"  inust  be  allowed  to  determi/ie  \vhat  programs  thev  want  included. 

I  Sv^?^l'l^  ^•'^^'^  l"^*^^  exempt  incoir^e-producing  siwrts  from  coverage 
jinder  iuie  IX.  Fortunately,  to  this  tinie^  thesO  efforti>  have  been  unsuccessful.  It 
has  i>een  suggested  that  these  sports  should  not  be  covered  because  thev  produce 
so  much  of,the  funds  iieeessary  to  supiWrt  those  iJrogfams,  and  to  haTC  to  share  . 
these  funds  if  an  athletic  program  \j:ere  to  be  fairly  expanded  to  inchuk.  women 
would  mean  the  end  of  their  pcograms  as  they  have  enjoyed  them.  No  considera- 
tion has  been  given  to  the  fa6t  that  if  neecUije,  women^s  athletics  eould  begin  to 
*  support  theihselves,  if  i^-oper  attention  to  establishing  them  is  given.  As  with 
creating  interest  in  any  area,  an  audience  has  to  be  developed  for  the  product. 
\S  ithout  adequate  support  in  terms  of  advertisement,  facilities,  competitive  prac- 
tice and  playing  time,  and  general  respl>ct  fur  the  women  involved,  these  programs 

Ihin'^^  ^y^^n  ^        JJ^*  ^."5  ^"  ^^^'^^^  ^^'•^'s  basketball  is^more  popular 

than  hat  of  the  hoys.  Consider  the  following  that  th^  ImmacVlata  Collegers  has- . 
fceHmU  team  has  created.  Dno  to  the  exposure  given  uom^iii's  toiun.s  through  Billie 
Jean  King,  Chris  Kvert  and  others,  that  too  has  a  slgnirMint  following.  Athletes 
like  Cathy  KIgby  and  Olga  Korbnt  have  popularized  women  In  gymnastics 
^      i ,  criterion  set  forth  for  et'aluatins:  whether  equal  opporlunit"^  has  been  given 
If  follo\vediclosely,  should-do  nnich  in  affording  women  a  eompetiiive  opportmiitvl 
m".i"^x-";\' s^*^"*^-  ^^^^^'^      construed  to  be  beyond  the  needed  coverage  of  the 
rule  IX  Regulations.  CHbviously,  the  entire  set  of  premises  under  which  sex  role 
difTerentiation 'was^ba.<<jd  has  been  under  keen  senitiny  during  the  past  ^ejreral . 
years.  Certainly  the  notion  that  women  do  not  maintain'a  growing  interest  in 
competing  in  athletics  h.-is  been  dispelled  \\ith  sucli  deveIopm'enti>  as  the  active 
women  s  athletic  programs  at  all  levels  of  education  and  the  cunununitv  activities 
throughout  the  country,  as  well  as  the  drama^icallv  increased  number  of'T)r<^ 
fessional  women  athletes.  ^  , 

Iii  an  extension  of  thc^e  remarks,  lAWS  fcels  that  whilo* these*  concepts  are 
basically  concerned  wiUi  providing  participation  opportunities  which  are  equal  * 
for  members  of  boUi  sexes,  its  "non-discrlininntory"  spirit  .should  api)jv  to  all 
aspects  Qf  thfe.]?rogram.  In  this  respect,  special  menUon  should^be  made  of  two' 
matters:         ,  *  ■ 
*ur^"  1«  Iteniizejl  amon^  the  Equal  Opportunity  standards.  To  oxpalitl 

this,  publicity  efforts  on  behalf  of  intercollegiate  spor/s  should  he  niade  wiiliout 
regard  to  the  sex' of  the  participants*  Efforts  should  be  taken  to  pronnHe  the 
total  athletic  program  and  to  avoid  giving  unequal  publicity  to  teams  whose 
members  are  oX  one  sex  or  the  other,  ■  ^ 

.  ^'  ^  J'cry  important  and  heretofore  unconsidered  aspect  is  that  opportuiiitips 
to  solicit  gifts  and  contributions  should  be  equal  for  representatives  of  the 
men  s  and  women's  programs.  lAWS  believes  rtio  recipient  shouhl  include  led^-  y 
lative  allocations  student  fees,  contributions,  gifts,  gate  receipts,  and  kindwd  ' 
under  and  inv^tigation  and  witliin  guidelines /set  for  eliminating  inequities  . 
which  tiow  exist.       -  .  .  I 

TAWS  suggests  that  there  js  one  other.area  which  coujld  strengthen  the  tothl' 
, Impact  of-the  athletic  considerations  of  TltlcTIX,  and  that  relates  to  the  recruit-' 
ment  of  women  athletes.  Jii  view  of  the  remarks  on  p.  22220.  eoh  2  of  the  Federal 
Rcointcr,  Vol.  320,  which  state  that  such  additional  efforts  mav  also  he 

^  w"'.*;  •  •  i,"  ^"l*^''     correct  the  effects  of  conditions  whicht^iave  had  the  effect  » 
of  limiting  the  admissions  of  members  of  one  sex,  to  the  recipient'.**  educational  ' 
prograni  or  activity  .  ^     a  justification;  if  not  an  actual  directive,  is  established 
for  recruitment  efforts  for  women  in  afhletlc  programs  hecause-eonditlojis 

and  conditroning  have  kept  them  from  being  fully  accepted  in  the  area  of  sport.-' 
The  impact  of  reernitnvent  op  the  award 'of  financial  aid  cannot  be  divorced 
pne  from  the  other.  We  hope  that  rhe  suggestion  tluU.  "reasonahle*' opportunities  . 

^L-irn  ii''"'!!'^^'  Lf  -^\  ^^-^  '^'l"  "^^  P'*'^^^^^^  «  ^^-^^'^^^  recipients  wll 

skirt  their  respoiiplbility  to"  seek  owt  and  assist  \toinen  in  athletic^ 
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a'he  opportunitios  nffordod  woino.i  In  sports  linve  beoii  slim  nnd  tave  crcftted 
..llfflcultics  for  ludividunl  participants  in  tonus  a£  "'f  P,f„ff «f '"?/ot  ft^ 
roniiii-Ml  Of  her  (unlike  her  male  counterpart).  Although  they  are  not  nuiy  . 
SrScnsVrit  l"  e^ondn)  that  the  Title  IX  Regulations  be  adopted  Immed.- 
•ate^v  Sthe  athletic  sections  Intact  so  that  the  advances  which  have  been  "lade 
Ari  not  lyt  Wouien  need  these  provisions  to  give  them  the  cffectiveuMS  that 
«nlc  ftf. letes  avH  a  through  their  Intercollegiate  association.  The  efforts  to 
cinfrol  the  atl.1^^^^^^  issues  in  Title  IX  by  primarily  ">a)e  organizations  devoted 
rthepSK^tun}^^^^^ 

of  t  ic  majority  of  all  existent  athletic  activities  (i.e,  womeas  athletics  and 
°.iror"  sio"ts)  nxust  not  be  accepted  as  justifiable  under  the  l«'te'«"<«'3^o« 
Title  rx.  The  iaterest's  of  one  self-serving  minority  cannot  M  protected  at  the 
cxi)cn<c  of  the  majority  .of  persons  oii  a  campus  and  still  remain  consistent 
?^nTi«  the  f  nmeSwk  of  Tltie  IX.  .The  provisions  of  80.11  and  otl>er ject.ons 
relating  to  athletic  must  be  retaiiie<l  so  that  Titje  JX  may  be  viewed  by  all 
■    persons  as\progrossive  and  aceeiitable.  , 

Sclf-Evaluitlioti,  and,  Coui^iancc  '  1  co  o  f 

lAAVS  is  e.vtreinely  concenied  that  provision  is  iiot  made  in  section  66.3  to 
assure  that  students  will  l)e  a  part  of  the  sqlt-eyalnation  n.echanism  at  an 
Institution.  There  is  great  fear  that  perhaps  this  lirea  will  need  strengtliei  ing 
later,  because  it  is  quite  easy  for  an  institution  p  inducting  a  selC-evaluatloii. 
to  deterAiine  tliov  are  in  compliance  with  the  regiiations  because  of  the  way 
by  wliich  they  hiue  defined  various  aspecU  of  tlid  standards.  It  may  become 
verv  casv  to  stretch  a-trfrm  (or  ignore  it  completely )[ rather  than  admit  tliat  the 
institution  does  diacrirainate  against  women.  Unfortunately,  not  all  mlministra- 
tors  share  the  "good  faith  concern"  for  providing  women  with  an  equal  education 
and  e<iucational  experKftice.  Many  are  not  even  awrire  that  their  attitudes  and 
policies  are  casting  women  Into  substandard  rol^s  and  providing  inferior 

"'-\vith"th(f guaranteed  input  of  students  on  an  eva^uaUon  committee,  there  Is 
more  likely  to  be  a  well-rounded  evaluation  made  wltl^  all  i^rspectlves  taken  into 
•consideration.  It  Is  tmfortunate  that  administrators  would  not  be  totally  objec- 
)  tlve.  but  the  fact  does  eilst  In  some  situations.  On  oiie  campus,  a  woman  who 
did  file  a  complaint  against  the  unlTersity  wa»  stronglyl  enwuraged  to  And  aiwU  er- 
campus  for  herself  In  the  faU.  That  pressure  was  easjier  than  for  the  yerf Ity 
to  accept  the  fact  that  vast  changes  In  Its  rcgnUtlops  and  housing  structures 
will  be  needed  to  comply  with  Title  IX.         •  .  ,  ■ 

•  Throughout  the  process  of  evaluation  and  grieTancp,  students  have  very  few 
options  in  tenns  of  attempting  to  remedy  discriminations.  Under  tlie-proposed 
procedural  regulaUons,  If  HEW  does  not  happen  to  be'  plann  ng  a  review  of  that 
campus  within  the  next.twelve  months  (eren  that  would  be  long  In  terms  of  the 
transient  nature  of  th*  student  Population),  the  stude^it  has  Oie  chol«^^^^^ 
the  complaint  to  the  school's  grleTafite  board  Cor  tli£|m  to  deal  with  <'lrectly— 
which  is  like  a  judce  asking  a  person  he  has  just  conv£cte<l  to  clean  his  house,  6r 
The  student  can  takfit  to  t^^^^  RelaUons  cinrt  This  option  is  eflually 

V  futile  iS^use.  a)  tte  itudent  doe.  not  have  the  flmin^lal  ability  to  do  t  Us  and 
b)  he  does  not  have  the  time  due  to  his  sDort  time  at  the  institution  and  the  lime 

'"I^OT*f.Ions"mSt"b^*made  for  students  to  have  a  fair  opportunity  to  hold  the 
InsSl^^hTarTattendlng  accolmtable  for  providing  the  quality  clucatlon 

'''Tys'e%rr"iJ:^s  h'avrde'alt  with  specific  weaknosse,  we      -xist  in  th.  TlUe 
IV  regulations.  However,  lAWS  feels  that  it  has  expressed  quite  strongly  that 
r^anC Tthese  points  the  regulations  must  be  •<j^P'«l^T''« 
/,vlth  these  m  the  hopes  that  our  opinions  can  be  considered  should  f  '\';*^*/>«« 
tlon  come  up  or  further  hearings  held.  There  are  so  many  strengths  In  the  «egu  a- 
lous  w^lc^wlll  iiieau  Anally  that  women  will  have      ':<>«l'=""9"^' ,fl .d^ 
•     'thev  deserve.  Many  areas  of  the, regulations  will  probaW  have  to  1»  claxlfled  In 
legislation,  but  I  must  stress  that  Oie  efforts  Invo  ve(  are  well-spent 

The  paskage  of  these  regulations  and  their  implementntlou  are  fully  appro- 
•prla  I  for  Congressional  acUon.  Allow  thein  to  go  into  effect  July  21. 10<'^  so  tl"it 
womon  are  not  left  wltliout  enforcement  measures  for  obtaining  the  r  cdn^^atlon. 
7thank"  ou  for  your  attention  and  your  concern  for  prfiJinS  educational  oppo^^^ 
timltles' equally  for  the  women  students  of  our  country  as  men  have  enjoyed 
ior  years. 
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IVW^Jlt^.  VZ^'r''''"  P"';  Materials  nnd  Women's  SMuJios. 

},r.iuis  reiaiiiig  to  tho  spocilic  noods  of  \v<imoii  and  to  oroT'iiiK  di-nlin"  ii.  n.^ 
status  of  u-ouK-n  in  our  .ocioty.  Tlio  following  o'ol.  tio^s  i  ulio^^ 

iwl   m\vI  f,'  '"^       r<'""«'mond...tions  '1^  pas"  s 

hinrn-  i^i'^rL  .»'^«'S'"i:f^tli.'it  tile  liist-Hos  and  ael.ievwuentx  of  women  are  vir- 
Sbt 'S.-'f^r'n"''''™"^  foxUmoks,  and  tliat  as  women  we  n ,  r  or-  le 
I. .     ;   1        ^^'"^         \™'"<'»  <o  tlio  soc  et.ll  forces  tliat  constaiitlv  foive  iw 

rials  rein  ,ns  to  and  increasing  the  awareness  of  the  sfatifs  of  "mnen  ' 
tutWm7^iie}.  n''f^  'nember  orsania.tioiis  to  work  witliiu  tlieir  re^-^pentive  in^ti- 
t  ei"  w.^^  t,  "'"^  "•«'e"a^ of  use  to  women  f..r  nnderstandins  tlieni^elve'  ai  1 
their  i-o  e;;  jn  society  are  iiifnved  in  existing  cnrricnlar  offerin-'s  ■! ml  (ir.r 
ai.  .ropnnte,  new  offerinKs  in  wo-nen's  studied  conr.e.s  be  aS  to  ti  o  cum  iilT 

,.  r,.  ..     ■,!  ^C'  """.  "hu  ll  dials  will,  Kducati.m.  ever.--  the  aiva   f  'r- 

in  the  tradltional-r  urriculnm.  rnfil  sudi  Mmi-as  exisiii.fj  l,lase>.  m  th^n  r  .".  m 
arcel.mnuued  and  information  on  the  role  of  «„n».n     m.  !      ,    . „ 'J  ^^X^^ 
mout  etc.     lh.,ro««hlv  infc^-ratea  in  the  .Aerall  cinTicnlnni  M.c'  nl  wo':!^^^^^ 

Appoulix fcjoction  SG.3.I,  Counsoling  materials. 
AA\  S  has  found  that  imidi  of  tho  coiuim  linj:  avaihihio  to  xvomr-n.  l  otii  hMi 

iJl  Ti,  :  ?f -^^^^^  ^-otioiu  n,.  manor  or  AnvMlnjr  and  ("nn.di 

doalt  ulMi.  It  K  5.t reused  that  wommi  ^lionld  W  oxi»o^h1  m  a>  hniad  a  >'np..|rHm  of 

n  ^fifut<^d  to  odnoafo  aradonric  ndvi^or^  ajid  p^rM^n  il  (ouiiMdor.  about  ev^sfin- 
Mavo..  nnd  ^.torootypo...  in  an  oHoit  to  dovt^loi;  nun-sexist  conaMdin- 
.ip/>c;n/i>C.— Section  8G.afi.HoaltliSonW 
"  ^^^^'^  ^?  ^^^"^  rroposals  lAWS  has  made  for  this  ..fction,  the  f»ro^^^n-  ttvo 

u'hnnM-  ^^^^7^"^'  resolntion.  at  our  107;i  NaHonal  ronvention.  aro  'nua-'i^^^ 
.4m,  "^'^^  KTvicos.  tiio.inren?  ibe 

nf^nl7wnll''^";'^1'*  nrH-nal  h-aUb  ^.rnrit..  f.r.:r.,|.r.  that  would  include  eov-ri^re 
aL?  ?irm  r^^^^  rr''  r-  voln-,.,,  My  nannini:  sen  :,  .. 

^»»<^  other  fertility-related  services-,  without 
re^rard  to  a^e.  marital,  or  (■e<»no!nie  ^taitw. 

\}^^^  sjmporN  and  enrourajre  tin- 1  ^i<^*nt  o  of  SelMIi-lp  prr.irramj?  witli  i^-  'ard 
to  women  <  health  ou  eolie^.'  eampuM-  m^^i  in  r  onnnuniMe.  aero.^x  ilJ^v^Hon 
H  J  T  "Tl;*?'  ''"''^^  I'»-*>viMons.  a-^  \Vi^  havp  ^u'jij^.stod.  ave  acraiii  nofnti^d  ^.ui  in' 
nmde-"  ^^"'^  ^^'^^i^^--  'l'l>o  follnwiui:  four  ,-oinfs  are 

a.  If  an  Institution  provM.  «^  J,ealt!i  rare  for  v!|nion{s.  no  speWal  foes  shoijiij  he 
'•Uarirod  tor  routinocvueeologieal  sorvh  e^.  «  "  M»t 

Jk  Hfalth  vf^nie^  s-  -hould  Indude  inf  .nnathai  a^id  rouiiM^iufr  iv-ardlns:  tho 
rMirr^inHive  jnmT><  nnd  ro<om'oo<  avaUalde  within  tlio  r-onnnuuTtv 

e,  stu^V-nt  in^nrn>ieo  pi?iiis  '<hoMld  indude  eu\.  ratio  of  jiK^lu'al  sJrvie'^*^  r  d  ^uh\ 
topreirnaney  amlehildhirth.  ^  ^  Z-^* 

iiJj'  f"^'  pri'Lti.in  y  or  oldhlMrth  ^hnii'd       rranted  no 

.lp/)^«f;<j'/).-^SeetiAn  ^n.S^.  Alhlotic??.  -    »  .i 
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The  1074  resolution  refiTieifto  states : 

The  Intercollegiate  A&^uciatiuii  ut*  Wuiucii  Studciit.s  nafilnus  Us  ijurpon  ot 
Title  IX  of  the  Edncatiun  Ameiulment.s  oi  tLv  lUTJ  Higher  IMnoatiuu  Act.  lAV S 
strongly  reiteratei>  the  ni.'ceK>^ity  for  iniiuuuiutv  i.N>naaa'  i  t'  ci  iiiiaeliiUJiiyc  ^'lah- 
Unes  for  enforceuieut  iiruccdures,  spi'Uiitall.v  iucluillue^  ijro\i."-itu>e  t'ui-  cfiual 
opportunity  Tor  women  and  men  in  athletic*  pnigranu^. 
Apiwndix  L'.— -Section  feO.K5.  Adml.s.sloii.-,  iiuu  naliKu,\  institutions. 
The  1074  lAWS  convention  i<ud.\  aUu  pu^ssed  the  .st.itonu^iit  roadins:: 
lAVC^  strongly  .sniiports  tiie  admission  ut  sMnuK^u  aiKkut;>  i»ao  uur  nali'  .lal 
military  aeaueaiies'.  ,  ,  l       -  ^ 

Military  service  offerjj  many  benefits  to  piri^uns,  ulutU  because  most  scvice 
academies  have  not  admitted  women^  until  roctntis  and  becau>e  the  aniuunt  I'f 
participation  ot  women  in  the  aimed  services  ot  oui'  nation  has  been  re-tntced 
bv  Con^e'reiiisional  legisiatiun  and  higher  standard.^  set  f'T  ^^onleu,  have  been 
denied  to  thei>e  women.  Amung  tlie  bwneat.^  au*,  free  and  low  co.st  medical  serv- 
ices', opiK>rtnnitie-s  fur  higher  ^dut^atiou.  job  traliiiag  sklUs  at  the  eNpen^e  of  the 
government,  specnil  consideratiiMi  wlien  aiipijiug  for  Civil  Service  jobj^,  aiul  the 
"statns'*^r  "honor'^  given  tlio^e  who  ha\ e  -per\  td.th(  ir  country,"  a  cunsidcratiun 
\       parcicniarly  iniporrant  to  poiitician^,  Furtherm4*re»  lidlitao  service  has  pruViiVd 
\      manv  witli'a  means  to  imt»ruve  themsehes  or  ptiil  themselves  tait  of  a  poor  socio* 
\     economic  imckgronnd.  ^Voiue>^,  fur  tlie  ii»o.>t  p<trt,  are  deulcd  these  pn%Mlege^-. 
\    Studies  have  shown,  and  in  U'sUmMio  i>re>entcd  b>  lAAVS  uu  tiic  LqnalJughts 
\    \mendnient  belure  Siibeumnutu-e  Xu.  1  uf  the  Oauuiittee  on  the  Judiciary  of  the^ 
\  House  of  Kepresentatives  iii  li*7J  usages  500-001  of  those  rec<a-ds)  was  so  stated, 
that  nine  out  of  ten  jobs  dune  K\  ^er\icfmi-u  are  uvHiaa  jt^bs.  Therefore,  uie 
\ military  couUl  eoiuiniie  it.s  poiio  uf  pefsuaiiyl  duln^  the  job*  fur  which  they  are 
bestsuited— male  or  female.  .     m  » 

^Vomen  slioiiid  not  be  denied  ^ueh  ot*portiimties  avadaoie  throiyra  niiluarj 
Service,  and  bv  opennig  miiUary  aeademi«-N  np  to  thc/.\*»moii  who  desire  to  taiu^ 
advantage  of  snch  oi>tious,  rliis  area  of  ^K'\Um  in  educalioircan  be  eradicated  in 
thV  spirit  guiding  Title  IX. 
in  1071.  the  lAWS  convention  body  stated  that,  .  , 

Oiven  wliatevbr  selective  serviee  sj,.teni  pieuiils.  TAAVS  supports  the  "J^ln^- 
Mient  of  women  equally  with  men  in  the  re>i un-ibiiiiles,  rcqinremuu  ,  and  ri>;hts 

'"tIi^^^^^^  ak'^lhV'w^i^^^^^^^^^  of  at;e  to  be  eUj^iMe  f**r  milihiry  service,  and  while  not 
all  m\v  ai^ree  witli  tiie  poin  ies  and  prat  iite:*  of  the  arnu  d  services  their  acaiP 
emies%{those  Who  do  should  be  alturded  the  opportunity  to  participate. 

^rrio-irAUA.  Thank  you  very  uwwh: 

YoA  lualvo  :\\\  eMcHeni  poiul  with  respect  to  the  iiupoilunco  ol  ins|i- 
tudons  takiiv'^  M>ine  ^ciellti^uMllea^tl^e^  ami  si^p^  io  detormmo  tlit^  dc- 
gVQO  of  inter(\^t  hi  a  pjiitictilnr  spoiL  Leaving  tliaf  otit  of  the  reguln- 
Uonsis'pro^aldviiota.irootruUa.  - 

I  was  also  iliteioteil  in  your  coiiinici.t  \\itli  respect  to  singio-<^e\ 
'activity ov«xapr//aHoii5^.  '  i    r  i 

Olio  of  the  other  witnessO'-  Lefoio  tho  committee  a  couple  of  (lay>  airo 
iudioateil  u  verv  str<»iiir  feelin^^  on  that  .-^uLjott  a^ranust  sin^rle  sex  hon- 
orary socioiio.s"  f'u-  inUnnee.  oa  the  ui^iunds  tltiit  memhership  ui  an 
lionorarv  ?oeietv  had  Manethhti^  tn  do  vitli  tliC  kiiul  of  ^ob  von  nii^rht 
have  anO.  h(»\v  nnirh  >  ou  nikht  «-et  paid  after  yon  left  Fthool  and  i  ani 
snro  von  took  i hwi  inio  ronsideratioiu         *  « 

M^.^NfAricAVVeertainlydid.  ^      ,  ' 

^[r.  O'IIaka.  Bnt  ne\ertlielohs..>ou  feel  on  halance  Uicie  arc  more 
advantairesin  poiiiiittintr?inglo-«ex  or^ranizations? 

M\cK.  Ye^,  reaiixinu  onr  i>ritnary  concern  1s  as  to  s^pcciljc 
womons  or^niiii/atioiis  that  pro\  eduiatiou^d  pf(.;?ram^  on  the  <^am- 
pn?.  Onr  inaior  concern  not  \xhh  honorary  orirani^cation.  .  \U  ilon  t 
feel  thh  is  bur  rol^.  in  torm^  of  defining  ^vhethl'r  6r  not  they  arc 
appropriate." 

O'HAiiA:  ^^fr.  Eshlcinan.  any  qnc^t ions  1  , 


yiv.  Esiii.E^L\x.  Thank  y  ou^Ir.  Cliainnan. 

Ms,  Mack,  I  agree  with  your  pliilosopliy  on  tlic  5inglc-se.v  profes- 
sional organizaiions  and  would  tlie  banic  carry  over  tliat  single-sex 
sporf  participation  in  most  instances  wonWLo  permissible  then  also  if 
single-sex  profos^Monal  organizations  remain  permissible? 

^l^.  Mack,  We  are  not  suggesting  that  bijigle-sex  profebsionnl  orga- 
nizations dOj  be,  or  are  maintained. 

Mr,  Esin.orAX.  You  want  tliein  abolished  ? 

Jfs,  ^fACK.  Tlie  professional  organi'/ation,  yes. 

^Ir.  EsTiLK^fAX.  SingIo-<?ex  profes-sional  organixation?? 

^fs.  :\[ack.  Ei^rlit,  speafically  for  tlic  comments  which  I  believe  the 
.  roini|iittee  heard  in  terms  of  the  fact  that  for  many  of  tliese  organiza- 
tions they  are  detenuinnnt  of  whetlier  ur  not  a  person  gets  a  job. 

Mr.  EsiiLK^fAx,  I  misunderstood.  Yon  want  the  abolition  of  single- 
sex  professional  organizations  on  campus? 

Mff.  MAciv.  1  tliink  that  woukl  I)e  the  general  feeliiiir  of  tlie  or«'ani- 
zation.  '  /  o  o 

Mr.  E.srihorAX.  Xow.  I  \\ould  like  you  to  addre-s  yourself  to  tliis. 
T  have  not  been  able  to  make  all  of  thedieariug,  but  I  understand  this' 
was  not  brought' up  too  niueli.  I  believe  maybe  we  are  all  being  a  little 
hypocritical  liere,  and  I  include  iinsclf.  I  include  myself  more  so  tlian 
you. 

If  we  are  going  to  talk  too  much  and  stretdi  equality  \\'Iiy  doivt  we  ^ 
talk  more  about  intramural  spoils,  because  hero  we  arc  talking  eqiml- 
ity  and  talking  equality  about  ohI\  5  percent  of  tlie  student  body  who 
participate  in  interhchola^tic  sports  and  not  mucli  more  tlian  tliat, 
maybe  10  percel\t  at  most.  Xobody  is  addressing  tliemsel ves  to* 90  cf  95 
poiwnt.  It  seem.,  to  me  kids  without  too  much  cuordinatioirare  entitled 
to  sporting  activity,  too. 

If  we  are  going  to  talk  equality,'  let  s  talk  equality  100  percent.  Espe- 
cially if  we  are  going  to  use  tax  dollai^— if  we  are  going  to  use  tax 
dollar?,  lets  take  a  more  important  look  at  intramural  .sports  and  I 
vonld  like  yoirto  address  yourself  to  that. 

Ms.  Mack*  I  cei-tainly^agrce  witli  you  on  that  point.  I  don't  think 
the  poml  we  raised  in  this  testimony,  or  points  are  limited  to  intercol- 
legiate and  in  terscholastic  events. 

Another  factor  that  conies  in  often,  the  women  s  organization  on  the 
campus  isjhe  group  running  the  Infraimu'al  program  for  women.  I 
know  on  my.  own  campus  there  is  a  remarkable  increase  in  the  last  year 
of  tlie  nunil>er  of  women  participating  and  I  think  the  opportunities 
thoy  have  is  a  veiy  real  need. 

Mr.  Esuu:^^A^^  Wouldn't  this  be  true,  if  they  did  start  to"'einphasize 
int;.'amii|^al  sports  more,  it  would  be  ea^y  to  ha\e  ciinality  in  intramural 
s^port.^?'  '  '  '  * 

M^.  ^L\r\z.  T  think  it  almost  hai)peiis  inherently  with  the  extension. 
Mi\  EsHLK.Af.vx,  What  is  causing  the  problem  is  the  interscholastic 
sports,  and  T  go  back  to  where  I  started,  that  we  are  only  talking  about, 
f)  i^ercent  and  ignoring  05  percent  of  the  student  body. 

^Is.  ^Fack,  But  the  OTt  is  taken  care  of.  we  assume* that  i^  more  atten- 
tion is  placed  on  those  people  in  their  intramural  activities  it  would 
create. some  participation  by  thein. 

EsHLK^fAX,  With  your  familiarity  wiili  the  college  c'ampus, 
what  pcrceiitage  of  the  ticlcct  inoney-^the  ticket  revenues— what  per-  ^ 
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ceiitago  of  that  is  gheib  to  inftraitiural  sl)orts?  Can  you  make  a  guess 
"on  that? 

Ms.  3^L<CK.  I  really  could  ndt  say. 
-    ilr.  EsubE,u.\x.  Do  i;io^>t  colleges  gi\  e  some  of  it,towilrcl'  intramural 
sports?  ,  . 

Ms.  M.\CK.  I  really  caimot.a  nswer  that  question.  * 
EsiiLKMAX.  That  is  all  I  have,  Mr/Chairman. 

Mr.  O'llAia.  Thank  you  vpry  much,  ^Lr.  Kshleman.  ^ 

I  think  that  just  as  sort  of  respomliiig  t^o  that  la&t^linc  of  qucstion- 
4ng\  I  think  thert^  is  a  lot  to  be  said  for  deemi)hasi2ing  jntcrcollegiiite 
sports  activities.  Of  coui:5c,  that  is  riot  ^^hat  the  statute  got  into,  yo\i 
know.     *      »  '  / 

Ms.Mack.  Yes:  Mr.  Chairman.  • 

Mr.  0-IIail\.  What  were  simply  trying  to  do  as  equalize  oppor- 
tunities on  the  basis  of  hex.  My  oavu  personal  feeling  about  intercol- 
legiate bport:>  is  thev  ha\c  tut  i:ni})habis  that  I  think  i-:.  ditnniental  to 
the  etlucatioli  prograui  and  that  there  ought  to  be  a  great  deal  inOre 
emphasis  oii  ^utianmral  sports,  but  that  k  neither  here  noi'^  there  in 
terms  o£  th;s  current  ,^et  of  hearings.  I  don't  think  vcQ  arc  herd  to  pro- 
tect them  or  to  abolislv^them  or  anything  else.  -  ;      .  . 

We  arc  just  iiero  to  tr}  to  ligu,re  out  ^vhatJ  in  ternih  {)t  tae  situation 
as  w  i\m\  it.  conbtituteh  an'equal  opportunity  on  the^  basis  of  sex.  I 
think  there  are  some  real  problems  in  that. 
Ots.  MahioI  would  concur  ^vith  that.  ' 

]Ntr.  O'llAiteX.  Thank  you  very  mucii  for  comingjiere  before  us.  I 
am  sure  vou  will  be  ^<•atclling,our  actions  v  ith  interest. 

Mr.  O^Haua.  Our  next  witn<j'sses  is  Beinice  Sandler,  uppt^arnig'on 
'behalf /of  the  Association  of  American;  Colleges. 

Ms.  SANDtKu.  I  woldd  Ivkb  to  call  on  .Marg^uet  Dunkl^-,  arsoctate 
director  of  our  project,  because  Lrely  on,hfcr  ad^  ioe  if  it  is  Jieedcd. . 
,  I  would  ask  that  the  fitU  statenicnt  be  printed  in  the  record  so  I 
clon;t  have  to  vcad^'thc  entire  doeunicnt.  / 
.Uv  W'I1\KA.  Whhout  obicctiun,  the,  complete  statcnv^ut  ot  i»oth 
tiiejast  witne.^  and  yourself  will  be  printed  at  approijriatL^  points  in 
the  record.  '  / 

[The  s^r j/tenient  rCjfcrred  to  loUovrs  ly  /  -  ^| 

rrt  vviiv  ST\TrMi::^Tor  Dr.  nKR^*t<'K  Samji-ek,  Dn-.ECioii,  Viio.mts  or  rnr  Status 
Vm)  KDCc.vriON  or\VoMr..N,*  A^v^^tLviioN  ut  AMUiRAX  CoLU^Gf.s.  Washun^g- 

r  am  in-  l>vuiv*^  f^andlor,  l%\fctiM\'?  .\smkU*o  DVec'tf>r  at  iho  .V^-^o^ jfUrni 
of  AnuTir-jni  ^'oiio^t^  anU  l>iu»(*tor  of  rlu-  rrojott  on  >^tntus  and  IMiienhoii  of 
^Vou^eu.  The  A/<-oni|ti(»n  of  Aiitorionn  U-jres  is  umii;Os.  U  of  .ipproxinuitol.v  ^00 
m.»rilK-r  ill^^tutl«als  coiicoriH'd  v^Hh  nuai^v^uyhunv'  Whviwi  «'(lufMli«».h  Alio  lun- 
jnrity  oi'  our.  iiK-nibors  nro  pri\a!o  iiL^dtuth^iis,  ;nniiy  ot*  wlucli  pro  flmrch- 

^^I^nm'al^o  a  humuIut  oC  th^  UKiV  uPiVo  uf  Educalion's  Ailvjsory  Comniinro, 
oil  Wohious  JMucotional  inogvat|J8.  Fonnerb*  L  was  Cimjr  oC  ihv  Aotion 
Counnluoo  oC  tlity  Wonim's  mCiiy  Adlo^i  League  fWIUL),  wUu-h  ^^a^^  ni4ru- 
mcnwrin  briiijrnur  nUmt  federal  I'liforaeiuent  FA-ecntivo  Order  3112 la  ;vnieli 
nroiubus  sex  di.seiin<liiiUiun  in  niiiversilios  and  collpgos  lioldiiit:  federal  con- 
tra^s.  I  also  tesh^^^a  bcioiu        eo^iimUtee  iu  1070  wlien  P.cprisoajtativo  Kdith 

»  VAf  'K  projp^t  on  the*  Stntiis^ifta  ipducatlon  of  Women  besrfn  opcMUon-'  In  1071  iindor 
cranK  from  tho  Cnrppjrlo  Corporation  of  Now  York,  tlio  Dnnfoi'th  Fuundfttloji  nnd  tha 

J;^rmnj:  wJin^^^^^^^^  HluonUon,  orunClirKs  with  institutions,  government  ai^oncleii, 

aiu!  other  .^^:socifttions  and  programs. 
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,    ^loi'u  held  licu-iiigs  on  rlio.  bill  that  oveiitiian.v  bocnmo  Title  JX  of  iim 
■       '  l'<I"vation  Aine..dm.-nt  <;f  1072.  Later  I  was  eiuMoje.l  by  (liis  co/miiitteo  as 
au  K.  ucation  Speeialist  to  eoiiipllo  ilio  i.rlntea  record  of  tlio.e  heurink  As  such 
f;  \  .'^■"^ ^'vor  liirea  by  any  Congressional  eomn.i  tM 

t;t»«orkM)(jcincally  iijthoareaofv.-omea'srights.  ■  toinnuifec 
Til..'  9ii(<l  Congress  articulated  a  dear -national  policv  to  prohibit  so^  dis-  ' 
cnmuwt.on  nt  all  levels  of  education  ^^hon  it  enacted  'title  IX  of  the  ca- 
twn  Aiuem  menl's  of  J!)t2-  and  M^eral  other  laws.  In  .Mavch  of  l!)"-  Title  Vll 
of  the  C.vil  It.ghts  Act  of  IDW  was  amended  to  prohibit  diserin  ination  in 
*/M....yme:.t  in  all  educational  institutions,  public  or  private.  Whether  or  not 
-  ^''""I  fyxJ-^-.'-l'"'' l'-'l<ml  Pay  A'-t^foag?  las  amcndcc  to  inc^^ 

adiniiiislrative,  professional  and  executive  eniploj^so  that  wonio!.  facul  v  nrei 
eo;,.r«l  by  that  act.  Titles  VII  and  YIH  of  the  l?ublio  Ilealth  Vervic^^^ 
wor,.  amended  to  prohibit  disciminatiou  on  the  ba.<is  of  ndn  «"on  to 

training  programs  for  Uie  health  professions  which  receive  funds  tCoUh 
that  net.  The  Ei,ual  Rights  Anienment  was'  also  passed  f  y  l  e  k  ron 
Kresv_a„  amendment  that  ,  would.,  among  other  thinl,-  efea  v  st"  elgrten' 
co,n.t,t.,t.oual  protection  against  s6.V  discrimination  in  puWicIv  ti  iancKuA 
I. on  programs.  Additionally,  the  U.-S.  Coumdssion  /in  Civ  1  KiZs  was  "i?e . 
rniihor. ty  over  the  artJa  of  sex  discrimination.  ..o  that  its  ehar4  mw  lneh,  1p<^ 
Sovernmenfs  progress  towards  elindna^fng  l.se?i m  nnt^^n  "S^^^ 
i  Congress  has  reeogniiied  the  serio.Ts  implit-ations  for  the 

n    "-  r?  it^y^.?".?';"'  """"-f"""-^-  i"  education  and  empl^vnie  Mo  won  ei> 

I  ;;j;^ai^^';i!n'rat^n"' ^^'^^^^  r^^^^^^^ 

/         '.'AltUough  ♦Jitlo  IX  has  been  in  effect  i^iwc  .Tuly  1,  1072,  ITRW  hasf  taken  nn 

inprvccdented  three  year^  to  write  the  regulation  to  n  m  1    impleS  (he  ^ 

«  I  "^o"^' 'y,"'  "'^^  President  and  .<=ent  lo"the  CoSs  on 

on  T,,t  oi''''in--''T?  '  "■  ""^  regulation,  it  will  go  fffeo 

on  .Tn!j  _>1.  10,o  Vader  a  pi-ovision- of  the  K<hication  Ameiidnients  of  lO?:! 

thTS""-'  "  "^'''''^  "^"t  it  is  incoSsi'ftbnIS 

Tims,  my  testimony  today  will  focus  on  the  ,issu«  of  wliother  or  not 

:ret,Sef\[i"rSMra^^^ 

in...  .-.Isideration  in  deciding  wh-du-r  the  regn  a  io.  T'onl'le         not  " 

'•Pi^■>^  ti"...to  the  regmatJo,,  from  its  coSrof  aH  lelic  nro- 

gram-'  Two  basic  ouestioife  need'to  be  e.\aminwl  i  ' 


Title  IX reads; 

«o".'^'l'-''T""i'"  '"^^'''if^"  StatO'i  shall,  on  the  i.a'^is  of  sev  be  rvchided  from 


V  v     r'i""-"''^  proper  scope  of  Title  IX.  ].oe4  "iMourim  or  acMvl  v"  ,„ean 
(.M.V  .hose  •'.■;:;^;?.";;i'"<'  "Hiyitp  wlUPh  roceivr.  fc'lor.d  monie.s  or  oes  Trc^ 
^^L'^Z^J  .J^jn"'!"I"'  "'"'"''lirm.,  of  an  cluealiLl 


'iviun  a* Hi  aeti 


•o  th,.  answer  to  tld/nueltiof"'nH.  Ti.hMx'         Vo  Tn^^^^^ 
againa  discrimination  to  apply  to  all  ia-.«rams''„„Va!^iS 

:«r*'  *  tuH  t  from  .ill  or  pirt  r»r  lh<.%f!qhifo  V'^r  n  .u'^nLJJ.^/.P^*^^'  ^^f^rtaln  schools 
,  f  H;7  "  1^  /Hr/7im/i/jt, »»  r;,htcahon  li  nn74        ^^^'^  KUucatlon  Amondniciits 

\ 
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It  "iirograiti  or  actuitj'*' is  ikcrpreUd  narruul.v  tu  mean  only  tbosc  progranis 
or  activities  directly  funded  by  tliafodural  go\eniiiiciU.  an  iimtitntion  would  be 
tree  to  discriminate  in  a/nireas  of  its  programs  o//tcr  than  those  wluch  repeivc 
federal  aid.  SueU  an  iiiterprctatiou  wunUl  se\ur«I,v  rc:?tiict  tlm  impact  ot  Iitle  IX 
and  would  be  contrary  to  the  leglshit^ve  I»i.st(*ry  and  pmimse  uf  the  statute.  I^ur 
example,  a  deimrtuient  of  ucunoiuici>  wunUl  bo  ublc  tu  prohibit  or  limit  auIuussIou 
ot  feuiales/to  its  program .wbile  a  departiueiit  tif  IdoIuKy  in  the  saiiw  institution  ^ 
wU'ch  received  feilerai  monies  would  have  tu  be  nuiidK^vnuiinalin-j  In  its  pro^tnini. 
.  Minilaiiv,  a  school  jcowkX  not  .discrinibiate  in  a  buil^Ung  that  was  federally 
Ihianced  biit  could  colulnct  the  disciiminiitury  activity  in  a  next  door  budding 
that  was  built  without  federal  funds.  Thus,  a  school  could' discriminate  in  any 
area  \\here  it  does  nut  receive  dirQct  fedefaUnndiug,  and  it  could  do  so  without 
fear  of  lo^is  of  federal  45nds.    -  •  ^  »w 

Altiiongh  there  are  nu  eases  as  yet  under  Title  TX  to  aid  in  the jntiHrpretatiou 
of  "in-osram  or  activity,"  the  identical  laagnage  in  Title  VI  of  the  Civil  J^jglits 
Act  uf  lUOl "  has  been  interpreted  In  Board  of  i'uhlk  tmtfuction  of  Taylor  County 
V.  Fn\ch:'  Thp  court  held  that  Title  A I  tUd  nut  iutuud  w  holusale  cutoffs  of  Federal 
aid  t  rather  it  rcqnii;es  a  case  by  case  dcteriiiinatiun  of  those  aoti\itc6  which  knight 

be  discriminatory,   f       *  ^  /     ^  m-n 

^^ouie  persons  who  disagree  with  HEW's  interpretation  of  Title  IX  (and  Title 
VJi  are  eiting  Taylor  v.  htuch  as  justificauun  for  limiting  c<Aernge  uuly  to  those 
activities  that  receive  direct  federal  assistance.  Jhiwevor.  Taylor  v.  FincU  dealt 
with  the  question  of  whether  di.scrii^iinatiuii  ia  out  federally  as.sisted  p/ogram 
-x!onid  nntoniatieally  result  in  ivnnination  of  all  federal  funds  even  tlioagli  there 
had  iK-eu  no  itnding  of  discrimination  in  uther  progiums.  OUiylor  v.  Finch  focuses 
oivtiie  scope  of  the  rfrincdy  for  discrimiuatjou  in  t.trins  uf  which  funds  shtnild  be 
ternniiated ;  it  does  not  deal  dtnetly  witfi  the  question  of  \\liOther  or  not  dis- 
cnmiiiation  is  proinbdeil  in  all  pru-rams  and  acti\Uies  of  the  institution,)  Never- 
theie<s.  the  court  .speeifluilly  ruled  thctt  illog.il  di.^ciUnihatiiui  in  one  part  uH  the 
Si  t  ,oi  .s%stcni  does  not  ataomaiualU)  "infect  the  uhule":  "each  program-i-eceives 
it8  own  "'day  in  court.'  "  At  the  Niuie  tiuie.  buwever,  tbo^ourt  clearly  snplJorted  the 
concept  tliat  (liscnmination  tn  one  pnit  uf  tite  scUumI  .^^i^wnhonild  iudecil  "infect 
the  whole"  i  ♦  ^ 

•■The  administrative  agency  seeking  to  uii  i.fT  fund.,  must  n.nke  llndlngs  of  fact 
indicating  cither  that  a  purtieulapprugr.un  i.s  it^jtilf  nilniiiiistered  in  a  discrimina- 
tory manner,  or  \$iiO  af/vctid^py  dt^ct imtnatot if  ihOKlkts  ehcuJurc  in  the  school 
system  (hut  it  thereby  become.^  discriminatoi  ///'  ( Italic  added. ) 

^nell  di.scTinnnatiou,  in  a  prograui  that  sVn\  n»>t  recii .e  direc):  IcKlcral  fnndin!:,  . 
could  "iniecr  tlio'/^vhole*'      oausing  a^d.illiug  effect  pn  applicants  to  the  insti- 
tution and  thereby  dnnini.^bing  tjie  number  ^I'j^tisous  ivtrtiyiiiifting  ^n  the 
orallv  ;u<>isre<i  programs  Within  the  instiliUion.  ,       ,^  ,  ' 

'7 .////or  V.  Fincft  .specilieaiiy  allows  f.»r  tbu  |)o.^ihility  that  sanctions  coiild  be  , 
u^X'd  m  preven't  di>ciiniiiuiti<in  in  :uti\ititv5  that  are  nut  theiu^ilves  the  direct* 
recipient.s  of  fedi'rnl  ^iid  invei>el,i  ^lieia^M^  federally  aKsi^ted  programs  cin.be 
therebv  *iiifeeteil  bvwa  discrindnatory  envirufnnout."  By  requiring  "separate 
consideiarioii  uf  the  uso  ur  intendi'd  u.-e  of  federal  funds,"  and  disallowing  whole- 
sale  cutofis  bv  IlKW  to  all  programs  the  cuurt  UiUde  cU^ar  that  it.^  aim  wa.>  to 
protect  "innocent,  beneficiarifs  of  i»rogram>  not  tainted  by  diM.riininatory  prac- 
tices "  There  if<  no  Uuvjuaqo  ni  the  dtcision  that  in^  any  nay  condones  diHcrim- 
Uiatf-rv  practices  in  non-fedvralln  a.^iitntcd  uotititics  whUh  affect  students  in 
proyrams  aided  liy  the  federal  yovernment. 

A  sec(md  case.  Boh  Jones  VniL-crsity  v,  Boudchuah,  which  was  upheld  on 
May  *2K  3975  by  the  U.S.  Court  of  Appeals  for  the  F»mrth  Circuit,  al.<o  .supports 
the  principle  tl'iat  discrinnmUiun  in  all  programs  of  the  institution  are  covered. 
Tlie  university.  t>ecause  of  its  religious  belufs,  discriminates  agahu-t  blacks  iil 
admi>sions.  Jt  recei^es  no  direct  federal  funds  and  is  supported  by  student  pay- 
ments anit  gifti*.  The  eouit  eoiuAuded  that  veteran's  lunefits  were  iniliK^d  federal 
a^^MMance  under  the  meaning  of  Title  VI.  and  iUatBoh  Jums  conduUs  a  program 
or  activity  within  the  meaning  6f  Title  Vl.  '  ^ 

. .  pavnienrs  to  veterans  enrolled  at  aiipruved  .schools  serve  to  defray  the  co-;tS 
of  the  educational  program  of  the  schouLs  therebj  releasing  Institutional  funds 

-nvU  RlKhta  Act  of  lOO-f.  42  TT.S.C.  5  2000dn>.  Title  Vf  nroldhits  dlscrlminjition  on 
thf  t>.i«i<  of  rnro,  color  or  national  origin  in  all  fudernlly  a^jHlited  programs.  Tltlo  IX  wa^ 
patterned  after  Title  VI ;  the  legal  «anqt!ons  for  noacompfianco  are  identical  under  both 

!^«eV  6^mycri»f?  Rou<Uhu$h,  Administrator  of.  Veteran's  Affairs, 
 p,  Supp.  (D,S.C.  1074),  affirmed  May  28,  3075. 4th  Circuit. 
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which  wo^ld,  in  Uie  absence  of  federal  asei.stimce,  be  spe^t  on  the  student  Anal- 
ogously, Bob  Jones*  parUcipaUon  in  the  HEW  administered  National  Defense 
student  Loan  Program  (NSDL)  reJiered  the  university  from  the  burden  of  com-^ 
iiiUting^its  assets  to  loans  to  eligible  students  (footjuotes  omitted)," 
\  r.!5  ilQii^G^l  any  veterans  benefitSyfrom  betng^funneled  in  any  vray  to  an 
institution  which  discriminated,  eyen  thort|Jh  the  Wstltutibu  (Ud  Aot  receive  direct 
ruiKting;  it  did  npt  in  any  .way  suggest  that  only  tho)je  porUons  of  veteraiVs 
benellts  wHIcli  were  spent  oA  strictly  (MucationaFprograms  be  withheld 
^Ihe  (jouit,  in  taliiiiig  abontr  vetei;an:f  educaUonal  beneftts,  stated  the  prin-- 
--^plo  that,  whetlier  cush  payments  are^  MiAde  to  a<  universit>-?and  thereafter  (lis- 
tributed  or  given  to  veteraiw  directlj^  f'is  irrel(>vant,  suice  the  payments  Ulti- 
mately reach  the  sijme  beneficiaries  and  tJie  benefit  to  a  univprsaty  would  be  the 
^"'^  reasons  Would  apply  to  student  loans  and  other 
foims  of  indirect  assistance.  The  court  also  stated  that  '*Bob  Jones  conducts  a. 
^n?FJ^^\'  within  the  meaning  of  Title  Vl,"  and  that  "IJof)  Jones^  edu- 

cational  program  receives  federal  assistance." 
Student  loans  and  revenue  sharing  funds,  like  veteran's  educational  benefits. 
N  ?5^.^<^«?rf  /««^?*  ^vhlch  can  be  spent' by  the  institution  in  a  vadetv^?™^ 
,  >;  I^^^^^^i^^il  ^"/^     ">ose  pxograms  or  acti viUes  which  riceive^ 

/  fnC  n i^^.''''''"^  assistance,  ins  itutions  would  have  to  account  for  the  exact  spend- 
ing  0  loans,  etc.,  and  would  be  able  to  divert  fchem  from  discriminatory  activ- 
ties  to  program  areas  that  did  not  discrimipate  while  allowing  blatent  diS- 
ination  to  exist  elsewhere  in  the  institution  This  would  obvioUslv  subvert  t^^^^ 
purpose  of  the  Act  It  is  dear  that  sueli  general  funds  as  well  a.^direct  pro«^^^^^^ 
jnatic  assistance  often  enable  institutions  to  support  numerous  other  school  activ- 
'      Ities,  sueh  as  athletic  programs  and  extracurricular  activities 

In  the  absence  of  precise  statutory  language  ,6r  legisfatiye  historv  courts  look: 

pretatlon  of  the  statute  to  exclude  programs  not  receivjinl?  direct  federal  assistance 
would  be  nconsistent  with  the  aim  of  ending.di.scriminatiom  MorS,  tli^^^^^^^^^^ 
lative  history  is  precise  in  indicating  tl^e  intent  to  cover  all  areas  of  a  school's 
activities.  Senator  Bayh  sponsor  of  Titl«  J^C  in  the  Senate,  stated  on  February 
lOi 2  on  the  floor  of  the  Senate  that:  '  uuai^^vr 

Av!^-;;n7/,--''  '^^".l^"^:'^'^^  three  basically  different  types  of  discrimination  here, 
nf  ovIhom  ^'o".^  "^'"^  diHCrlminat  09,ln  adnii.ssion  to  an  institution,  discrimination 
of  av  Hab^  «cmc^?  or'stu(Ups  Within  an  institution  once  students  are  admitted, 
and  d  scqijtjnation  in  employment  .  .  .  in  the  area  of  services,  once  a  strnmi  U  i 
'  ^^tX!Si)7ii2m^  exceptions:*  (Italic  added.)  {(fonore.piou^l  M^ord,^ 
Surely  the  rongrens  difl  twfmieniv{:^  initiate  a^VedoraV^inlicy  of  giving  fodorai 
*  a^^istaiice  to  an  institution  uhich  di..criminatos  In  some  m  aUliough  noMn 
others  To  do  so  tcouM  be  to  extend  Unvfits  to  ;/m7e  .^iudnits  that  could  not  he 
extended  to  female  students.  An  intcn^retation  that.  Title JX  only  applies  to  part 
Of  0  srhoors  activifies  might  well  put  both  the  scJiool  and  tlie  federal  go vernnVont 
in  violation  of  the  14th  Amendment,  to  the  extent  that  tlie  government  is  a  joint 
imrtipipant  in  the  di.<cri minatory  activity.  TJie  Constitution  requires  that  the 
I- edorni  government  ensure  equal  opportunity  in  projects  it  finances  directlv  or 
indin>ctly,  Lnder  the  Due  Process  Clau.se  of  the  Fifth  Amendment,  the  federal 
gm-ornment  cannot  provide  direct  grants  to  public  or  prlvato  entities  whioli  di<?. 
criminate  on  the  basis  of  race.*  It  is  likely  that  the  courts  wonW  ii  ake  a  si  ailar 
P^^ri'-lT'^'u  ^"  t\hnsis  or  sov.  It  would  ho  both  a.. k ward  and  uiuisunl  for 
iitUF  IX  to  allow  what  may  indeed  be  donstitutionallv  proliihited. 

Ip\'.-ept  for  s'pedfie  exemption^,  the  Mnguage  of  Title  IX  is  virtuallv  identical 
to  hat  o  Title  yi.  ruder  Title  VI,  the  court,  have  ronsistentlv  coii&d  spo^^^^ 
a^M^'  ."ri  tITP^  ^'^^K^^  sehoors  program  or  aetivitj  and  thembv  cov/^ed  bv 
iftle  VI  If  r  engross  had  meant  to  dit^tinguish  between  race  and  sex  di^^ciimina- 
tion  in  a  hlerirs,  it  would  have  done  su,  as  it  indeed  did  in  the  oroA  of  admissions 
when*  litle  IX  las  exemptions  and  Title  VI  has  none.  Certainly  the  identical 
language  which  appears  in  both  Title  VI  and  Title  IX  cannot  mean  one  thing 

t./**''^'  t^.l  ^"^^^P^^-  Onutreau^  v.  Jiomhnu  44S  P.  2d  7.11  (7th  Clr  107n  •  Ttnllinn  v 
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when  race  discrimination  is  involved  and  mean  something  very  differeut  when  sex 
discrimination  is  involved.  The  standard  concerning  what  constitutes  discriiniua- 
tion  shoukl  not  be  le»a  tor  women  than  it  is  for  minorities. 
An  analysis  of  the  legislation  and  case  law  which  was  prepared  by  the  Congres- 
,  sional  RAearch  Service  of  the  Lit)rary  of  Congress  supports  the  interpretation 
that  discrimination  in  all  programs  and  activities  is  prohibited  by  l^tle  IX  in 
those  institutions  receiving 'federal  fluids.  A  similar  conclusion  was  reached  by 
the  American  Civil  Liberties  Union  and  the  Center  for  National  Policy  Review 
at  the  Law  School  of  Catholic  University. 

//,  Did  the  Congress  Intend  to  Cover  Athleties  When  It  Enaeted  Title  IX  f 
-  It  is  often  stated,  trroneously,  that  the  Congress  did  not  intend  for  athletic 
programs  to  be  covered  by  Title  IX.  However,  the  legislative  history  specifically 
indicates  the  intent  of  the  Congress  to  end  discrimination  in  all  ph.ases  of  educa- 
tion, including  sports.  Senator  Bayh  specifically  mentioned  spurts  in  his  statement 
on  February  28, 1972  {Congrcssiorutl  Rceord^  S2747)  ;  siK>aking  uf%stances  where 
difterential  treatment  by  sex  might  be  allowed,  he  said : 

'*Xhese  regulations  would  allow  e^n forcing  agcncicji  to  permit  differential  treat- 
ment by  sex  only — very  unusual  cases  where  such  treatment  is  absolutely  nece-v 
sary  to  the  success  of  the  program — such  as  in  classes  for  pregnant  girls  or  emo- 
tionally disturbed  students,  tn  sports  faeiltties  or  other  instances  where  personal 
^  privacy  must  be  preserved."-  (Italics  added.) 

Xlius  the  legislative  history  reflects  the  intent  Of  the  Congress 'to  prohibit  dis- 
criiuiuation  in  spurts.  Moreover,  the  Congress  did  enact  several  exemptions  (such 
as  military  schools  and  a  i*ftrtial  exemption  for  housing)  ;  if  it  had-meant  to 
exempt  athletics,  it  would  have  done  so.  The  intent  of  Title  IX  in  to  provide 
equality  of  opportunity  and  equal  access  to  in&t ruction,  facilities  and  all  other 
aspects  of  all  programs  conducted  by  educational  institutions  receiving  fe(lcr<il 
monies. 

ComjrCH^  dtd  not-^njar  vould  it  hate  hceH' e  <'pected  to^itpecifieally  detail  every 
singlv  area  'jf  covoragv.  It  did.  however,  enact  several  exemptions,  and  athletics 
is  not  i)in-  of  these.  The  enactment  of  these  exemptions  explicitly  means  that 
all  arms^iXOT  exemjitcd  arc  t'hcrchy  woxxl  by  the  Htatute. 

This  interpretation  of  Title  IX  and  its  C4>venigQ  of  athletics  is  further  cun- 
firmed  by  the  "Javits  AnienUment,"  ^^>ection  S^-i  of  the  Education  Amendments 
of  1074  \vhit'h  ordered  IIKW  to  prepare  regulations  implementing  Title  IX 
*V  .  .  w^ilch  shall  include  with  respect  to  intercollegiate  athletic  activities  rea-- 
soiuible  provijjiouij  con.>Ulering  the  nature  of  particular  spurts."  Tlie  language 
of  this  seclion  is  more  than  clear:  i(  eunfinms  the  inia\t  of  the  Congrcsi>  that 
Title  IX  does  indeed  eovcr  sport$r 

III.  As.'<umtnff  that  Oovernqe  of  Aihhtie.^  Is  Mandated  hy  Title  IX,  Is  the  Rcgu-  ^ 
lation  Consistent  W^Uh  the  LegUlation  in  the  Manner  in  Which  It  Covers 
Athletiest 

Porhoiis  the  most  controverMal  area  that  Titlo  IX  covtr^  is  that  of  athletics. 
Here  tlie  dihcrimnrntion  a^aiii>t  ,feniaU.->  i>  perhaps  the  greatest,  certainly  in 
Honiis  of  the  dift^Tences  in  the  aiutaiut  of  uiono  .spt-nt  on  each  s»'X  and  in  tirnis 
of  olearly  overt  discriminatory  pulicie>  and  pra^^ticts.  Xo  other  is^iue  under 
Title  IX  has  generated  ab  nuicl*  iieatcd  debate  ami  eoiitrt.\cr.sy  as  equality  in 
sports  and  athletics.  : 

Apart  fn»ni  the  pressures  of  the  ore:ani/'?»l  Uiule  afhlotic  hierarchy,  the  ath-^' 
letics  issue  i^.  one  of  tiic  niost  Ml'u  ult  to  dt^al  with.  M'^ro  than  niost  areas  of  vxw 
educational  system,  athletics  and  physical  educati'in  iifiect  the  (-sencu  of  our 
must  stereotyped  cultural  o.pectatious .  meit  are  'oUppo.ncd"  to  he  strong  and  ag- 
gressive; women  are  "suppi-.^ed"  to  he  weak  aod  pa-^Ive.  GitK  and  women  have 
genorallv  not  been  eu<\ouraged  to  parUeipate  iu  ph>>kal  acthUii'.-i  because  the 
tniits  as.<ocnited  with  ^atidetie  excellence,  such  a.>  a*.hi'j\  cna-at,  self  confiucn  e, 
leadership,  and  strengWi,  are  often  seen  as  being  in  ^'contradiction'*  with  the 
expected  role  that  feniafcs  arc  "suppcscd"  to  play.     .  ,  ; 

Another  diJliculty  in  dealing  witll  the  sports  hsMic  i>  that  the  legal  precedents 
are  far  from  eloar.  In  almost  all  other  areas  of  discrimlnalum,  the  precedent*? 
and  principles  developed  by  the  courts  in  race  discrimination  cases  can  readily 
and  casilv  he  applied  to  sex  discrimination  problems.  Because  of  tlic  general 
physical  (iiCCerences  between  men  and  women  as  a  whole,  the  principles  developed 
in  other  discrimination  areas  do  not  easily  fit  athletic  issues,  particularly  in  the 
area  of  comjietitivc  sports,  where  the  issue  of  single  sex  teams  flnd  integrated 
teams  is  a^difllcult  one  to  solve.  "Scparate-but-cqual,"  which  is  a  discredited 
r,J-077— 75  -22 
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legal  principle  In  tenu.s  ot  thil  righU,  ma//  Imv*.'  auiue  valnUt>  when  npi»lunl  to,. 
souie  areas  of  eompetithe  atlilctic*.,  lut  it  13  bv  no  ineunjj  clear  Jwio  and  ii^  mhat 
drcumfetiinees  inv(/hin^'  cuiapeUtivc  atliletiu>  tin.-,  principle  bhuuld  be  applied. 
The  legal  principlui>  are  only  nuw  beginning  to  be  articulated  ia  the  cottrco  as 
this  ift  a  relatively  new  area  oi  litii^atiou.  It  simply  cannot  l>i5  said  with.axjv 
cercaiuty  that  ''equality  oi  oppurtunity  '  wunld  best  ho  attained  hy  one  pi-occdtirq- 
,  rather  than  by  another.  (One  rrojtcL  ^  paper,  ^yh^U  Cvn.^titutc.'i  IhiuulUv  for 
'Womcti  In  Sport f  whMk  i&  altaehed,  deaU  with-buuic  o£  tiiu  nicthodij.istiggested 
by  various  groui^s  as  means  to  achieve  ecjiiality.) 

In  general  the  Title  IX  reguhttlou  i&  wvak(^r  than  current  case  law  wonld 
mandate.**  However,  no  matter,  what  poMtuJu  the  IlEW  regulation  adopts  oji 
'  sport/-,  it  is  ahaoijt  ine\itable  thati^the  courts  \\ill  nmndate  changes  in  tlie  next 
few  years  as  they  shape  the  &tauiLird?»  for  equahty..'in  thi.^  area.  It  Js  also  equally 
certain  that  there  Is  no  way  tha't.IIKW  could  ha^ce  drafted  regulations  for  ath- 
letics that  would  be  acceptable  in  laigo  Uie.i&nre  to  iuo.^t  of  the  interested  par- 
jtie>.  We  need  time  to  experiment,  to  t^^st  **ur  \ariuus  appn^aches  and  to  let  Ihe^ 
courts  shape  the  doctrine  of  equality  iasports. 

IV.  Doc9  Title  IX  Mandate  An  Lxuupiwn  of  IntQicoUcgkate  AtJdcttcs  and/or 
Revenue  Froducino  Sports? 
The  regulation  make.s  n»^  di^jtinUiou  between  sports  which  produce  revenue 
and  those  which  do  nut.  Opponents  of  this  athletic  coverage^n  the  regulation 
claim  that  the  (^ingre.^s  did  nut  mean  to  co\er  intjjrcollegiate  athletics  and/or 
revenue  producing  sports^  However,  there  is  nothing  whatsoever  in  the  statute 
<*r  tht  legislan\e  histor.\  jTu  nmiulate  or  aiiuw  the  e.\empti<m  of  eitlier  in^er- 
:yoIlegiate  athletic^  or  revuiue  producing  sports.  Indeed,  the  (Jungress  explicitly  - 
i^jcttid  //n?  approach  when  it  tlefemed  the  ''Tuuer  Antendnient*'  to  the  Kdu- 
oatiim.  Auiendaie!it.<  uf  1071  \y  aith  wt^nld  have  specifically  e>.enipted  reventie  pro- 

•  duving  sports.  If  the  Congress  lanl  nieant  to  e,\cludu  reMUue  prodncins  sports 

•  it  did  not  do  so  when  it  passed  Title  IX.  When  it  had  a  second  chance  to  do  so, 
it  refused  by  rejecting  the  Tower  Amendment 

Were  intercollegiate  athletics  and/  or  levenue  xjrodiicing  sports  to  be  exempted, 
the  fuHowlng  iiie^paties  couhl  occur  (all  uC  the  exaniples  below  are  frum  actual 
^institutions.  The  names  have^been  umitle<l  bccattse  these  Institutions  are  no  . 
worse  than  any  others;  the  pfobleui  is  wUk'-^nread  throughout  acadcnda.) : 

1.  Any  institution  could  fall  under  the  cxeiuption  hy  mcrvly  charging  a  nomi* 
7ml  fcc*at  all  intercolhytate  events,^  cicn  tho^.i  that  w<re  traditionally  free. 
Students^  male, and  fctnulCt  could  he  forced  to  sut/Sidtzc  all  male  ifiicrcolleyiate 
sports  hy  having  the  fee  for  admission  uuot p^ttattjd  into  a  coinpuUoi y  ^'activities 


At  one  institution,  student  activity  foes  "aiitoniatiealb"  but  admission 
to  men's  intercollegiate  events^  The  muney  is  treated  as  '*revenue"  for 
those  sports. 

Of  .$(ks,Oi)0  raised  by  studtut  ftes  for  athletics,  only  .$o,000  was  allocated 
ftu'  wonton's  athletic  programs,  e\en  though  the  student  body  was  approxi-. 
mately  half  fctnnle. 

2.  -in  institution  could  h<t\c  a  suMlantUil  intercolhginir  pror/ratn  for  vialcs 
and  none  whatsoever  for  fcmahs.  It  eotdd  rlaim  that  "financial  exigency?  pre* 
vented  the  develrtpraent  of women's  intercnllegiate  programs.  ^ 

OiiO  ndd-w  esterif  university  speJit  o\er  .$11,000,000  on  itj?  men's  In/ercollegi- 
ate  athletic  pn^gram.  Xo  uidverj>it.\  Uioney  was  ullicially  spent  on  women's 
intercollegiate  athleHcs. 

In  one  state  univcfsity,  the  men's  ati'letic  program  Is  fnnde<l  as  a  line*, 
item  in  tho  rcgiilar  budget,  the  wonieu's  j>rugrani  competes  wuii  tlie  che.«>s 
cltib  and  other  e^tru^cuIclcular  acti\Itie.'j  fur  a  small  slia,rc  of  the  student 
activities  fee. 

A  western  uni verity  li.as  long-range  oldigations  of  S  1.277,475  for  capital 
Improvements:  obliga(ions  for  IJie  football.  fKld. 'tratik  aiid  a  combination 
dormitory  and  gulf  facility  total  more  than  $000,000.  De*^pite  iosses  over 
the  past  three  years  of  $02,000,  ^02.000  and  $22,000.  budget  adjustments 
were  nmde  in  order  to  provide  a  total  uf  SlfoOO  for  women's  athletics  fur 
*    the  current  semester. 
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At  another  iIl^tituUun,  ttomtir^  ^rH>rU  recti^  ud  only  $18,000,  or  nine  tenths 
'/  une  per  tint  uC  the  iiis>tiUiUinr^j  h\i>  *iiiiliini  doihtr  hudguf,  even  though 
over 'lOVr  of  the  stndcat  tmdorgraMuattK  ^\ev(•  femali'.  * 
3.  Ail  facilities  nsul  j  ft  n  n  ntn   inodut  ui*/  itfutt  t'*  amU^  he  restricted  to 
mnh^,  or  given  low  inoniii  io  ;t  h^nh  luiu.ih*  ti'»uus>  lou!i!  ho  nllowui! 

to  u^e  the  faoilUu'.s  only  ula-u  tlio  au*t»\  teams  wuiv  not  usiav:  them. 

Thu  uoiuMii'^  \arsit^^  Ija.skul'all  ti  jiii  <tt  oul'  Xtv\  Kij^'hiui!  I'uiio^jo  conk! 
practice  in  t!to  jrMu  onhhwhiw  the  mea  did  not  want  tu  use  it. 

At  amu.\  hibtilatu  ii.*-,  rtuiiivu.^  tt.Uiis  luu'^t  inacu'*' at  udi!  iiunrs,  siKh  .13 
aitui'  dinner  on  weoKeads  or  hof*>ru  hreaUfast  on  ueeKeuds. 
-1.  .1  (loHur  could  yiii,  momy  jtn  a         yynmniiinin  %r  aaunminfj  pool  car- 
viii*ltil  for  male  intneoUetjiaU  mttiitt^s  nnd  pntvtiKC,  Women  could  he  pro,- 
lii!»it«'d  I'loni  access  to  thv>o  /acihUt,>  u>f  gi\eu  UmiU'd  acee,<s)  cd-iu  if  there 
uti'(  H  t  other  fnulitic^  a\.iihUde  for  Uwhion.  t5>eo  C',\ainide.s  under  Xo.  3  ahove.) 

r».  All  intt  rchlhi/iate  athhtic  acholjr^shtp^i  lonhl  be  limitKd  to  mvn  only,  wifh 
twnc^  v'hat. soever  aUocated  lo  women. 

Until  the  Spring  uf  107.^,  uudiv  tiie  rules  of  the  A.^^sociation  for  inter- 
collegia  to  Athletics  for  Wometi  (AlAW),  feuia le.s  participating  in  inter- 
Mdtoxiate  sport.<  u^^tc  pridiihitt'il  fruiu  acoi^plini;  sc3iolar>liii»5.  Very  few 

*  olleg*^;^  and  iuti\ or>Iiii»^  ha\e  >cholaK>hiji>  U»r  \unnon  atldote.'?.  Thus  al- 
though there  au*    holuMuph  for  n»ah.s  parHtipatin;^  in  M\tmnung,  hasket-  . 
!  all,  eie..  women  partii ijMtiug  iu  the  nkiitioal  inlereolieijiato  have 
no  su'-h  aid  avaihihle  to  them.  '  , 

lnsiitntij»iis  ruuUI  h^irally  ath'U.pt  to  *at tract"  dotiors  fi>r  male  scholar- 
.    -Ii:ps  only,  ^vithout  any  t  ft'urt  to  attract  inoufy  for  u union  s  .schohu>hips 
wimtso^ver.  * 
r  iniptiu  I. Mi<  h  as  pra*  tl«  e  nnifornis  tenni>  rno*nn;t.s  etc.  couhl  hi  provnled 
for  ill*      teams  hut  notjor  iromcn'.s  trnma. 

Woiiifn'^  teams  i*ft<'*n  h.ae  iiifeiior  e4iuii»nieat  or  the  left-uver  etpupmeiit 
nti  loiUff  needed  hy  nun's  feant-  \\h*  u  new  eftuipuient  is  pnndias^il. 
^         Tyiutall.v.  uheu  a  new     nian^ium  i>  haiit,  ihe  oUI  one  i.>  retired  to  the 

T.  Tt  ,.n  doUors  ci,uhl  U  ni  rUnhlc  fot  m  tlc  athUt*s  hat  not  for  vomin  athletts 
w  ho  v»ii»iM  have  u*  pay  for  their  own  niedi<  al  rare  if  injured.  * 

At  ^  nuv  In^titiition-..  Un'  health  i-er\it'e  pros  ides  team  dfH^tors  for  male 
varsity  athleres-  hnt  not  f<»r  \v(»men  athlet<v. 

A*^  om*  Ui>tlUktliHi.  a  WM  ian  iUhh  te,  uito  injured  her  l<m»o  could  not  U5?e 
the  nltra-jiad^'  therat».\  nuu  hine  availahie  for  jn.fin'eil  male  atldnte<. 
^  Mf  tt  *  fht' ti"i  conhl  hniK       ciil  dt*ni*itori*  \,    peaol  high  protein  dtrtA: 
trf>fi*rn  ttfhlf  tr.^  coutif  r'  criv  HO  ^tifh  spcclnl  nttf  ntion, 
IK  yft^e  tithlf    •<  coiJd  bt  ^tjincd  hu  sp^t  hjl  infttUftfiCi  proijrains^  hut  uol  mkuu  n 

Many  in^Utution<  pr<*\ide  speu.J  ia.sUiance  pn/2;iams  for  tla  ir  maU*  ath- 
h^t*^<  hut  not  for  women  ath!etes\ 

10,  TltV^tl  for  )th  h'h  furntS  rould  COtittmtt'  to  ht'  -iJth.HidiZeif  at  n  Vifjh  I*  Vt'l 

i*  harf'-red  hn^es  and  i.irphiht'.^>"  e  hd*  it  *nnt  n  \  t*  tt)n^  tKiirl  at  tU*  ir  ov  n  r  .<  p*  m^p. 
At  one  in^tUulion.  wonan'.s  t^^anw  «old  ai'phv--  ihuias  footljfill  games  to 
p  tv  for  their  t.ravej  and  other  ercpenclitun  s. 

\t  ano!l'rr  iasUaitit*ii,  \\oia»'ii  -v^M  Llri.^ntias  trees  to  raise  nione.\ 'for  » 
tKeir  i»\p<'nv'es:.  ^  ^  t  »j 

At  soni(»  iiisiif uUofiv.  \\<»!uui\  Iimius  t«H*j^i<'S  and  <'akfs  to  p;»y  for 
tra\<l  <»\p<'i*M'>.  uhili  fit.«  iui*n^  Uiiiu^  tia\el  In  chartered  imsc?,  or  in  tlrst 

♦  '  i-^^  vi-ri  p  »•  in  alrph*ne-. 

11,  "'if'/x  n}id  lud'Jo'o  f*o  in  df*  ofhUi.  ;  vhil*  tmt  ihntrfo  flutn*  i  could  ctitinitC 
(fi  J,    nK^idt  I  J  *f  hdt  ifo/ttt  u  nihif  t*  ^  ha  *,  to  p*ip  fur  thttr  in*  ah  and  I  nlfnvij  out 

^tt  thfh'hirti  poeh'  ts^ 

uii  iH'ji's  teane^  h.U"  no  ii.i>o*y  aihiiaU  d  for  ptr  diim  t«\pen  !•>  while 
V  V \t  gaott'S.  OMt^n  t!i«'  hiiuz  i^i  ir  o\^ik  ^  *nth\ a'h<'>  aati  hlefpiug 

1;*.  Jlitid-p  f/ to  ricmtt  (ttphtfs  r  uthl  \e  hi!(it*d  to  male  athJtli^  t,)ihj.  if 
any.  u»  ^u*'W<  t'-mn^  ha^e  tan*U  for  re*  ruiting  women  athh^tes. 

\t*t  Ihtdfp'Hs  f(tt'  pithhc^itt  *'^*Htd  hi  eUntat^d  iotallu  tor  male  inft  rr^lh  n^tte 
nictin'^fr^,  tcith  none  allocated  for  itomt  ix'a  intt,  roUryiati  othletit.^. 

}^iiuv  i».-tihiM«'it.-  have  a  hii*li;»'t  f  »r  puhlh'  rehitioas  fur  nien\^  athletics. 
\V»»menV  alhh'Ucs  receive  little  ."!ft»ntit^n  in  the  pre.NS  as  a  rcMiit. 
^1  omen  rr/>or^/.<  f4mht  ht  (jri^nittd  ffom  tht  prf^s  hux  dtmnf)  maf^  inUr* 
etdP'tiOff  It*  /^,  IlM-aiise  these  \.oneo  do  not  \oik  fi>r  the  nniver.-it>  or  c<illego, 
om!»h»yiia'nt  dUerimlnation  laws  wouhl  not  a|jply.  . 
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lu.  ALL  employ €C9  who  worked  in  activities  or  facilities  involving  intereoUe^ 
gUite  athletics  {coaffhes  as  tcell  as  maintenance  people)  would  he  exempt  from 
the  protection  of  ^l^i'tle  IX,  which  covers  employees  as  well  as  students.  Although 
other  employment  laws  would  apply,  these  particular  employees  would  be  denied 
remediation  under  Title  IX,  a  remedy  which  is  available  for  all  other/educational; 
employees/  i  *  ^ 

Some  persons  are  claiming  that  tlic  Title  IX  regulation  will  control  the  use  of 
donated  funds,  use  of  generated  income,  the  kind  of  program  to  be  conducted  and 
the  itllocation  and  qualiflcations  for  scholarship  assistance  in  athletic  programs. 
This  argument  distorts  the  iiupjict  of  the  regulation:  institutions  may  indeed 
conduct  any  kind  of  program  they  wish.  The  only  restriction  is  that  theV  not 
discriminate  on  the  basis  of  sex  in  the  type  of  program  they  choose  to  conduct. 
The  government  does  not  in  any  way  mandate  the  type  of  program  an  institutic^i 
would  have  to  have ;  it  only  mandates  that  the  opportunities  that  exist  for  one 
sex  be  available  to  the  other  sex  as  well.  These  programs  do  not  have  to  be 
^  "strictly  equal";  obviously  there  may  be  different  Interest  levels  for  each  sex.^ 

An  exemption  for  revenue  producing  sports  tcould  etserltinlly  s(iu  J.^c^.(!7<f-^ 
crimination  against  girls  and  tcomen  is  legal  and  justitUihl^.^*:^::?^ -ttSs  profit ahlCt 
and  that  discrimination  is  profiihited  OyLY  where  v^^.-^ff  ts  not  involved. 

V.  Did  the  Congress  Intend  Title  fy    ^luiiaate  Coeducational  Phgsica),  Education 

The  regulation  requires  integrated  physical  education  classes  but  allows, sepa- 
.  ration  of  the  sexes  during  activities  involving  contact  sports.  Additionally,  if  a 
school  has  classes  dealing  with  human  sexuality,  itiuay  conduct  seimrate  sections 
for  each  sex.  -  .  • 

Persons  opposed  to  the  Title  IX  regulation  claim  that  the  statute  was  not  in^ 
tended  to  cover  coji^d  phjsical  education  classes.  Tliey  claim  that  thferc  is 
justification  for  this  in  either  the  statute  ortlie  legislative  history. 

As  noted  earlier,  the  legislative  history  tloes  mention  '*.sports  facilities."  More- 
over, the  co\crage  of  physical  etlucatipn^  classes  should  cunie  as  no  surprise  to 
an.\onc  who  read  the  hearings  held  before  this  cominitteu  by  Kep.-Editli  Green 
in  J970.  The  bilK before, the  Connhittcc  at  that  time  was  ahuust  identical  to  wiiat 
cvcjituafly  became  Titlu  IX  (although Jt  amended  Title  VI  directb  )  and  did  nut 
contain  aiiy  excmptluftjj  at  that  tiia'e.  Appn>\imatcly  5,00o  copies  uf  those  licar- 
ingci  were  printed;  t\vo.LCfpic&  went  to  eaeh  meinUer  of  the  Iluu^e,  and  One  copy 
was  sent  to  every  Senator. 

At  loa."»t  th^ea^wilne^e^  during  tlioijc  hearings  pointed  out  to  the  Committee 
^  that  the  bill  (tlien  .SeJiuU  St."  of  llAi.  10U*.*>>j  would  have  an  impact  on  this  area, 
Jcrris  Leonard,  then  Ai<^»^tant  Attoinpy  Gen*jral,  Civil  liights  Division  of  the^ 
Department  o£  Justiee,  testified  on  .luii  ol,  ll>7u,  a.sking  for  aii  ameiuhiient  wUWU 
would  .slUnv  sex  a  buiu  lulu  baM^  for  diffyrLut  treatment."  lie  noted  that  iOjcli 
an  e.vuiptioii  wouul  permit,  among  ^.thui*  thin^is,  '*beparatc  dormitorii.v>  and 
separntc  gt/nvyisiumd.'*  (Italie  addtd/)  THl  Cono/cuji  dtd  indeed  cntict  a 
<stpiti'itt  prooUu^n  uUhkiing  ft  r  St^/mratt  hijiaiwj,  xt  did  2^0T  vimct  any  provi- 
Siohfor  sepacfitc  f/iimndsiiims. 

SiiniUrb,  on  .Tulj  1,  JUTO,  th«(  Iloiiorable  Frankic  M.  Frcenian,  Conmiishioner 
on  the  r..S.  f%>mnii.^>ron  oii/'i\ii  Kiglits.  nainl  that,  aniOif4  iither  JtlUngs.  tlu*  bill 
would  re^iUiro  that  a.-^  a  couditiou  for  Federal  aid.  alLhou.sliig  owne^l  and.oper- 
•ated  by  an  Ui>tU\dUnk.  imtHtliiuj  tht.  Use  of  auch  faciUtujt  mt  gi/mnasiuma  and 
lounge^^,  l)c  available  to  porsons  of  both  sexes."  "  (Italic  added.)  ^ 

Or.  I'tfei  Muiihuad,.  DejnUv  Av>j>i.st<int  Sttretaiy  and  As.->uuiate  C  *aimi>^lonor 
for  ingh(-r  Fdueatioh,  Oft.cQ  of  T:dm.t>titin,  HEW,  te.-^tifud  on  July  1  IU70  that 
the  auii-niluivUt  would  coviir  "pfygrams  v\hicii  niitht  be  limited  to  onv  feix,  sueh 
as  r-vr<'a(ional  and  phifsiral  ahuational  acttcitits"^  (Itajlcs  ad(icd.) 

Thu^  tld»  CjUimUcee  had  every  upiiortunity  to  aniend  the  proposed  biil  to  ex-  ' 
elude  athletioh  and  pliysical  education.  That  it  cllo^e  not  to  (Jo  so  is  accurately 
ri'tiiMted  by  a  laek  of  exeiiiptlon  hi  the  Title  IX  statuje  and  in  the^sitbijoquent 
regulation.  -  *  *  ^ 

The  question  (M  coverage  of  physical  education  classes  is  now  before  the 
Congress  in  the  form  of  the  "Casey  Amendment**  which  In  effect  forbids,  IIEW 


'  '  *^  f 

^'  Ilcn rings  Before  the  Speclnl  Subcommittee  on  Educfttlon  of  the  Committee  ou  Efhicn- 
tlon  ami  Labor.  House  of  uePrcscntntlves,  01st  CongrcKs,  2ud  Session,  on  Section  S06  of 
H.It.  10098,  .Tunc  and  J»ly  1070,  Part  2,  paso  078.  y 

"Hihl.  p.  OCI,  T 

"Ibld,p.C50.  « 
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from  requiring  schools  to  have  intoj:rated  physical  education  chisses-.  Thus  the 
Congress  has  an  opportunity  to  dlrecUy  role  upon  this  matter. 

An  exemption  for  physical  education  cla>ses  would  raise  serious  questions 
alumt  equitv  for  female  blud\.Mits.  Schools  couhl  designate  anv  vart  of  thar  aUt^ 
Utiv  proijram,  invUtdnuj  vxtm-unicular  itctivitUs  ami  compcHttvr 
a-etUt  oi-  non-vrcdit  -phmval  ciuvntton  cUlshch;'  unU.  tftitJt  ejcvludc  females  f)Om 
virtuall!/ aU  ^^uch  activities,       "  '        .  .  ^       »  .-^ 

A  i^ehool  could  label  all  iutra-uinral.  inten,chohistie  or  lutereollr^iate  athletic 
teams  as  -phvaical  education  clab4>e.V'  limited  to  imilcs  only,  and  give  preiorence 
'mu  the  ussi  oC'l'acilitie:>- and  equipmeat  to  tUojie  pei.soiis, \vhi>  are  enrolled  in  the 

^Women  maiorins:  lu  phvsical  education  could  be  iTeuiod  aceej^s  to  specific 
.couivos  in  the  phvMcal  education  dei>artment.  If  the  uinnher  of  women  who 
wanted  a  particular  Ha>s  was  i^mall  in  numU'^r.  the  scho.ol  could  elaiwi  that  it  did 
not  pxovide  the  instruction, heeause  Wmv  was  "not  onoujih  interest  for  a  sepa- 
rate class.  Thus  females  cuuld  deprived  of  entry  Mnto  all  -male  physical 
edueaU9n  prferaaiiJ:  IlKW  \\ooid  be  powerle.sj,  to  require  tli'-'ir  admission  into 

•^"Anv^^scho^^^  e»)Uld  thereby  exclude  females  from  acce^^  to  projirams  and 
activities  hy  n^^m^^  an  -alternate '  e?wcuse,  i>uch  ab  lack  ot  money  or  interest  for 
>ettinjj  up  separate  programs  for  females.  ^        .  „  f  f ^ 

JM'O  need  oniv  I.hiK  at  any  pla\grouiid,  school  yard  or  picnic  jrround  to 
notic«»  that  ho\s  and  gtrl>.  >ouiig  :ueA  ami  uumea  du  indei^l  play  many  sports 
together,  and  "that  -iiuegrated '  ph.A^ieal  ed(ivati»)n  classes  are  not  hKely  to  be 
a^  di^astroas  as  critics  claim.  Many  M'hooli^,  as  ki  matter  of  economics'  and 
in  anticipation  of  the  Title  IX  refxulation,  have  already  lutejirated  their 
phvsical  education  pro^jranus  with  little  di.sruptiun  or  difficulty.  1  he  time  Inputs 
allowed  hv  thf^  regulation  lone  year  for  elCiuentary  seliools,  three  years  for 
>econdary"an(l  p<>st->econdary  iustiintious)  >:lioul(l  also  feinooth^the  transition 
to  integrated  classes. 

17.  JddiXionaUs.siu  s  Btino  Itai^jjd  hy  Opponents  of  the  Regulation. 

As  well* as  the  issues  du^cussed  above.  Senator  .Tesne  I^elms  (0.,  XC.)  has 
raise<l  several  other  areas  in  his  resolution  to,  reject  the  Title  IX  regulation, 
which  was  introduced  in  the  Senate  on  .lune  5,  1075.  He  notes  that  the  reguia- 
nonis)  -declare  that  pregnaiiey  must  be  treated  a.s  a  teniporap'  di.^ahiluy  sijch 
■IS  a  broken  leg""  The  Senator  seems  unaware  of  Title  VII  of  the  Civil  iiignr^ 
Act.  The  Sex  Discrimination  (^uideljiit'.s  for  that  ^act  require  that  pregnancy 
be.treatKl  as  a  temporary  disability,  such  as  a  brolteii  leg.  ^^^i^^^Jl  ^l^<^  {J"<^ 
JX  reffulation  were  rci^cindcd,  the  Title  17/  {jut^teline^  icould  still  apply.  Also, 
If  unwed  mQthers.jire  excluded  from  furtlier  training  and  sehooliug,  it  is  virtu- 
ally certain  that  thev  and  their  offspring  X\  ill  condemned  to  lives  of  poverty 
.and  ignornnce.  with  little  alternative  to  joining  the  welfare  rolls. 

Senator  Hehns  also  notes  that:  ,  ^.       ,    .   ^,  » i 

-While,  it  was  the  obvious  intent  ot  tile  statute  that  it  apply  to  tho.se  seeking 
an  educational  opi>ortunity,  the  regulations  (sic)  cover  the  employees  of  educa- 
tional institutions,  whether  they  he  luaintenauce  personnel,  administrative  stafl, 
or  teachers.  Ayani,  the  rcyulations  are  incon4istcnt  with  the  congressional, 
^nat'tmcntr  (Italics  added.)  "  ^  '  *.  •  i-    ^  «  n.nf 

A  reading  of  the  legislative  history  aiiXl  the  confeYeiice  report  indicates  that 
the  House  version  of  Title  IX  Jmd  a  provision  cxcmptiny  employment:  t he 
Senate  version  did  not.  During  the  conference,  the- House  receded,  ami  the 
exemption  for  employees  w«s  dropped.  Thus  the  covcruye  of  employees  u  clearly 
mandaied  by  the  leaislativc  history  ofVic  act. 

'Semitor  Helms  has  stated  that  he  opposes  the  provision  TfMnmn«  »on- 
discrimination  in  health  insurance  policies  and  beneht.^.  He  adds.  ObvioHSl\ 
the  draftsmen  (sio  oi  this  regulation  en\ isiou  a  school  providing  single  students 
with  family  planning  service.^  and  at  the  ta.\pu>ers  expense,  iio  doubt.  '  J  ho 
resri 
Win 
pro 

'rSr:,^&  Scs,       Eannl  r.mMoym.nt  On^orlunlty 

CoimM!.<.><lrtn.  20  CPU  1004.10.     ^  ^* 

w  Conijrc$sion(d  HcconU  June  5, 19  <  5,  SOTl  t*  * 
J-IMU. 


rc-ulatioii  (Section  bG;30i,  hoJ\e^<rr.  does  not  mandate  faniijy  plamimg  services. 
What  it  does  mandate  is  that  IP  the  institution  provides  them,  it  mii.^r 
provide  thenrto  both  sexes.  IF  the  institution  provides  full  health  care,  as  is 
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?lm[n'«vn"' JT'*^  post-secoiidiiry  institution,  thc-n,  and  onlv  tlien  must  it  in- 
VII.  Covcrayc  0/  Honorurii  Societies 

a  i?^,'m.ml"fv?,^;  '•«p''»"«».<l"'-'S  not  allow  single  sos  lionorary  societies  to  evi^t  on 
■  ^-.  i  '^^  sigiiifieant  assistance  iroiu  the  recii.  ent  (SU "  Ah* 

.   eViceT!.V;i7e<rioc4ycs^  eo^?e?^l:rL;fu;ei  S 

i»i.iLt»t,L.s  oi  uie^e  societies  aiul  that  siieli  eaverage  was  not  mtcMulo*!  hv  rim  \r,f 

stm  ent  members,  torexampie,  tlie  international  business  f raternity  DelVi  ^  - 
I  ^f  Z."  n      ,"?'';'"}<=''«'"P  to  "'ales  only,  ami  1ms  el.n,.  er"at> Tacti^^^^^^^^^ 
l  eto  ^^?"0'"  <"■  o..,nJn,ie.s  or  gives  eo  r. -I  n 

o^rV'Z'^rnn^  of^^^^^^  0'-g«'"=<«tion  stntcs  hat 

I  iLi.s  pio^r.inis  01  professional  and  sueia  aetivitios  desisned  to  hpiicir  -ill. 
hr^^  and  eeonon.ic  :„ajors.  Wc.cn  .tuuJnU  ilv^^L      ?K  ac- 

I)ernetnale;Mn-*'"^in"l'';  ITT'  ''eail- «rehidod  from  (his  infornuil  notunrk 

liLrpecnaied  nj  snifric       honorary  .loc  ei  o«.  Where  tnere  are  two  s-iicli  nr.'.ini 

.  «.'M-^ous'-'am,"'n'.?,'^n"  orraS/ion  f  r  n^^  e 

group"  l.>.>Soi- there  aio  far  fewer  ehapters  .-C  the  wr-i.^ens 

1..!^^™- fT'"""'  '"".'waries  pxist  for  (he  betterment  of  women.  sik-I,  as 
«u  liononiry  for  prospocivo  woiHim  s.-iwiti^fs.  the  or?:ini:{ation  could  cm. "n  o 
yswwe  although  ft  ndshl  ha^e  U.  open  i,,s  n.embership  to  "no;  "u.u 
imi  m"\rV'n^''  ^f'^'■l^^"'"'''  are  devot.,1  to  >^,.nen's  risht.<  (sneh  a«  \0\V  . 
,v  .  -J  ■  "f^'^'f'fl''^''  liave  n.ale  nion.ber'*.  I.i  practio"  the  nini.l.'.r  nf  mm 
who  join  <iueh  orKanlwitions  are  few  in  number;  Iioso  men  who  lo  1..inTre 
usually  very  sympajholictuiliepurpo^e  of  ih-orsanizatiou.  ^  • 

S^ylSr:;^^^  '^^p--.  of  oppor,u;i?rtol;.;„'Ti!^ 

:^^Hi!:;7;!>urTiif^iS  """"•"■^ 

Xote  (hat  (he  stnliite  in  n.i  way  i-n.hibit.s  any  private  nrsanizadon  from 
dou,^  anytlumr  it  w.t.d..  f.J/-<w.,..,^.  The  o,K„„i..ation  is  p.-ohibil"  i  fron/  ul" 
crnmnaf.n-,' o«  /,  ^V.on  U.or..  i.  <•  i,nifk-.nt  n.^iMauce-  provided  by  the  rccipio  t 
1  '''>'■  i"'-  i"U-n.retatju„  is  in  line  witli  eases^unde r  the 

l,-!tl!  nnd  oth  Amcn.lnieiuj,  of  the  Con^titulioir  (-i-e  footnote  8;. 
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The  Title  IX  i/?j:alatiuiijw  nut  tuiiifol  ia.^uJiUluii4.  it  a^e^  not  tell  them 
what  to  do  or  liu/v  to  do  it;  It  biiiipiy  sajb  tluU  \\hate\er  an  In^Ulution  does, 
it  imijjt  not  Uii^tViiuiiiati!  oii^tiie  Ua^Ia  vC  m \.  The  Ailetul  gu\eniiuoilt  doe.s  nor, 
for  exaaiplu,  reauire  anvu/fUmioii  io  abult^h  {unl^'Ud  rulob  or  i't  ctuiyt  paiiital 
rttles.  That  deeiMuii  lijihii.v -th*  iiitroj;aiiii'  iui  iduuitHdiial  iiiMUntiaiu 
AVhat  Title  JX^due>  atandate  is  thai  it  iuUi^'ii*i  »^ih-x  eAi.«.t.  tht.\  lutisl  ai>id.\  to 
loth  ^exe:>  eijUall.N.  If  an  iM:Miluti..n  ha^  no  imnelvil  nUo^JiKa  that,  too,  apiilieS 
ro  hoth  .sexe<  equally. .  '        *  . 

In  gcaeral,  llie  eiialk'nj,'es  to  the  rettuKUii'U  aie  often  ha>vd  on  nil^aihOel)• 
lixtm  01  what  the  iv^ulaUon  acuially  .saj^  and  uhat  the  hiw  iuandate.^*  well 
a.s  a  lack  of  knowled^'e  of  the  K'gic>hm\e  hi>toi,\  aiid  rele\ant  court  cast-.  rSoaie 
persons  \v!io  ol>lM»^L■  the.  rt'j;nlalii»ii  ;atuah>  a  it  oppu^ul  to  tlie  Act  iti>elf  ami 
are  unable  to  distinj;aisli  hetwoen  the  two.  . 

'Wonien'.s  groapb  ami  educational  \n>tituti.-us  lia\e  waited  three  Ion?  yoar^ 
for  tins  regulation.  Kdnuatuuial  lUfeiituUou.s  nc*».d  i;aidance  froiii  the  federal 
governnieat  in  ordiu*  lo  rouipl.v  witii  t»u  Coii^i^l'^J-i*Uial  UiUUdate  i'or  K^ual  tdu- 
catlonal  opimrtunit.x.  »Sendiiii;  it  hatk  to  IIlvW  iOr  uuther  draftint;  will  (»aly ' 
delay  the  iai|)lementatiuu  of  Tule  IX  and  will  Ui'ii>  to  wuiaen  and  glih^  the 
educational  omJortuiiittes^  tiiat  are  the  b*rthri^ht  i^f  their  hrothoi>. 

W  hat  Co^sTiTuxfcs  a.n  *'Educatio*n  Phoguam  or  Activity"  ^^^^^^^  Title  IX? 

MHZ  IT.OOiJAMS  THAT  UU  iNUT  iHltEclJUY  RLtElNh  EtULUAL  1  L-MiS,  SUCH  AS  ATHIXIXCS,^ 

COVEItEDtf* 

Title  IX  of  the  Kdueatiua  AnioYidnients  of  tOT'i  *  mandatW  that: 
'*'Xo  pe^^on  1:1  the  Onued  State*  ^halK  un  the  ba^io  of  bc-\,  l*e  cAcUuhd  from  par- 
ticipation in,  he  denied  the  benefits  of,  of  be  .Mibjected  lo  diM-fiadnatlou  nmhr  aui/ 
cauvittion  program  or  avttviti/  ri.cuut.ih l  U^.o-d  finnncidl  ai^M^tivkc,"* '  (Itail.c^ 

added/)  '#  .      1 1 

Tlie  iitatute  itself  does  not  defind  "pro^tam  ur  acln  ^ly.*  Indeed,  from  a  straight- 
forward examinatiou  of  tiic  .HatijlSte,  it  U  not  ciear  wlictlu  r  *  program  or  a.  thir^" 
encoinpasi;ei> ;  ^  ^  -  -    ,*  , 

«1)  oa/2/  tho.'^e  pro^rains  or  acthiiie.-  directly  rocet^nJC  federal  monlei!; 
rJ)  all  pro-ram^-  or  aeti\itie^  iwhether  or  not  they  directl.N  rec^Ue  any 
federal  money )  if       projjraui  or  agtl\  iiy  witliin  ihe  institXiiiou  recei\<  s  f^  d- 
'  eral  money :  or  . 
♦      i/})  something  between  thoe  two  extreme.*;— that  U<,  all  proKram^  or  ac- 
tivities directly  receiwiig 'federal  inoia,*,  iii>  wfcll  as  home  programs  or  activ- 
itii's  not  directiy  receiving  federal^uoiiey.  f        T  *  , 

III>\V\s  interpretation  of  tlK?  covtMa^c  of  Title  IX  (as  oufllacd  in  the  pr  p«  ^ed 
re^iuiations  issued  in  June  I97iv^  falls  between  tlie  Hr.^t  two  e\treme>,  altl.oujrh 
it  lean^  (owards  tlm  broader  iaterprct^itinn.'  Thi.^  paper  djscus.M-s  M.n.c  of  "the 
issues  w.hlcli  could  approp^^iateiy  bo  cun.-idered  in  dcti  rntining  tht  laopcr  c-^  r- 
age  of  Title  TX.  1  •  '        ^  , 

If  ^'prtJ^rain  or  activity"  is  interi^reted  narrowly  to  incltide  only  Iho^o  pn  j:ran.s 
or  activities  directly  funded  by  the  federal  jiOMrnmeid,  an  in>tirat:on  would  lie 
legallv  fr^e  to  discriminate  in  all  proj;ram-  or  ,icthirh>  v.hich  did  not  dl-eclly 
receive  federal  aid.  Micli  an  interpretation  w*aild  merely  liuiit  the  inipa  ^  01 
Title  IX,  and  wonld  uc  contrary  to  the  imrpo.ve  of  thi"  statute  as  ouiUn^^d  in 
Title  IXV  legislative  hi^tory.  For  i-xaiuplc,  undtr  a  narru«  inltrpr*  tatlMi  a 
department, of  economics  iwliii  h  did  not  directly  noihc  federal  fnnd-i  w  iald 
be  able  to  linut  the  <iduiij>siou  of  wua*in.  while  the  hlolo^  depart!nriit  hi  the 


♦This  vnixpr  drnw^  h(»avllv  on'n  rrtuirt,  '  S^x  l>l-prjmlMAtlon  In  AthleticH  nnd  PJ^^-^lral 
lijcntIoa,''M>T  tho  Ajnorlt-an  CIvM  K»}ortle3  T^nion  \Vum*-n  i*  ilUhtst  Project  l.T>^i..  ry 


EOiJcn 
107.-1* 


*lMijratlun  Amondnicnta  of  1972  S  OOlf.D,  20  r.S.C.  SlO'^t  (1072i.  Cfftnhi  s.^hools 
nro  i»r.mpt  from  nil  or  pirt  of  the  stntato.  For  a  dt^cu'^Mon  of  tho^<»  e\omptIoiH.  r.^  w^.l  is 
An  Mnnmarv  nnilv^U  of  I'Ulo  IX.       Mnri?arot      OiniUo  and  l^ornicp  SandtfT.  '  Sc-?  DL<^ 
crmanatlon  AcainM  Stiidentu;  Iniplloatluns  of  Title  IX  of  the  Educatiun  AmcnamcntH  of 

4 Subpart  U.  SeoMon  •^C.ll  of  tho  propo«j(?(l  rccnlatlons  praTldfa  that,  witli  rertn  rt 
^Ti'fu^Jons  dictated 'bv  thn  statute,  tlio  iiondhMhulnrttor^  n^qulroihontR  of  TIti*;  IX  ai  .  U 
'  to  pvt^rv  ro^'if»lriit  nnd-to  onch  odticatlon  pruifrsini  or  nctlvltv  0T«erat«^ti  nv  men  ft*  UJicnt 
which  mrlTOs  or  hctieflts  from  Federal  fiaanclai  attslstance. '  t Italic  added ). 
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s;imc  hiistltvUion  (which  dlrecti>  rtcel\ed  federal  moniej>;  cuuUI  not  Ui:»crimiuate 
on  the  basis  of  sex. 

On  the  other  hand,  the  hmfulest  Interpretation  of  Titie  IX  (that  is,  covering 
all  programs  or  activities  if  any  programs  or  actl\ities  receive  federal  money) 
would  allow  IIEW  to  lenninato  all  federal  nnancial  assistance  to  an  institu- 
tion if  there  wcie  any  .se,\  dihcrimi nation  in  aiy?  activity.  Thns,  an  institntion 
v.hivh  di.scriailuate^  In  one  prugrani  cunlil  aututniiticaUii  ha  subject  to  t,he  loss 
of  all  of  its  federal  grants,  contracts  and  loans,  fcjnch  an  interpretation^  would 
in  fffect  treat  the  whole  in^$titntion  as  one  ^'program."  HEW  is  not  i)roi)oslng 

Tht'renre  no  case^as  yet  under  Title  IX  to  aid  in  deilninp:  "program  or  activity." 
However*  the  idcnttral  langu.ii^e  in  IMtle  VI  of  the  Givii  lUghts  Act  of  lOCi  *  lias 
been  interpreted  in  Board  uf  Public  I mt ruction  of  Taylor  County  v.  J  inchy  The 
iourt  held  that  Title  VI  does  not  intend  wholesale  cntuffs  of  federal  aul :  rather, 
it  reqfiires  a  case-by -ciue  determination  uf  those  activities  which  might  be 
discriminatory. 

Some  people  who  disagree  with  IIE'W's  interijretation  of  the  coverage  of  Title 
IX  (i>nd  Title  VI)  cite  Taylor  v.  Finch  a.$  justification  for  limiting  coverage  only 
to  thr)rf6  activities  that  receive  dire^ct  federal  assistance.  However,  Taylor  v.  Finch 
desilt  w^th  the  qucsliuu  of  wliether  di.scrindnation  in  one  federally  assisted  pro- 
gram c^ould  autoumtically  result  in  termination  uf  nil  federal  funds,  oven 
wlienjjiere  was  nu  Ilnding  of  diserimination  in  otiier  jirograms.  The  cOurt  clearly 
ruled  that  ille?:al  discrij^iinatlun  in  uue  part  of  the  school  system  does  not  auto- 
iiutiliaUy  "infect  the  whole,"  and  that  ''each  program  receives  its  owu  *day  in 
tottfj.' "  At  the  sauie  time,  howe\er,  the  cuurt  clearly  supported  the  concept  that 
di^t  riininatiou  in  one  part  of  the  school  systeiy  could  indeed  *1ufect  the  whole" ; 

"Xlie >adminlstrali\e  agency  seeking  to  cut  off  funds  must  make  llndings  of  fact 
Indicating  t  ithcr  tluit  a  particular  program  is  itself  ndmiuistered  in  a  discrimlna- 
tory  manner,  or  i/r  afjcttcd  hy  discriminatory  practices  clsciohcrc  mthe  school 
^y-Htcm  that  it  thcrcly  bccomex  disfcriminatory.**  (Italic  added.) 

Thuj?,  Taylor  w  FtncU  speciftcally  allows  for  the  possibility  that  sanctions 
could  he  usetl  to  pre\tnt  discrimination  in  activities  that  do  not  directly  receive 
federal  aid :.  federally  assisted  programs  can  he  '  infected  by  a  discriniluatory 
on\iromuent.'*  By  requiring  "separate  consideration  of  the  use  or  intended  use 
ot  federal  funds"  and  disallowing  wholesale  cutoffs  of  federal  funds  to  all  pro- 
grams, the  court  made  clear  that  Its  aim  was  to  protect  the  ^'innocent  iKinefi- 
claries  of  programs  not  t-nlnted  by  discriminatory  practices.'*  There  is  no  lan- 
guage In  the  decision  that  In  any  way  condones  discriminatory  practices  in  nou- 
federally  assisted  activities  that  affect  students  in  programs  aided  by  the  federal 
government.  ^ 

Also,  many  Institutions  receive  federal  financial  aid  In  non-programmatic 
ways  (such  as  loans ^r  other  studqit  assistance  programs).  Such  general  funds, 
as  well  as  direct  progc^nunatlc  assistance,  often  enable  Institutions  to  support 
numerous  ofher  school  acthlties,  such  as  athletics  and  other  extra-curricular 
Tictivities.  / 


A  narrow  Interpre^tlon  limiting  application  of  Title  IX  (and  Title,  VI)  to 
programs  directly  furided  by  the  go\ernment  would  undoubtedly  lead  to' funnel- 
ing  general  funds  (.^uch  as  student  assistance)  to  specific  non-discrlmlnatory 
programs  while  allowing  blatant  discriminatory  practices  to  exist  elsewhere  in 
the  Instltntion—praotlces  that  the  law  was  enacted  to  prohibit.  Under  such  an 
interpretation,  a  scljool  could  conceivably  maintain  an  extensive  athletic  pro- 
gram for  males  (hiitii  /t  for  females),  or  deny  or  liadt  the  admission  of  women  to 
departments  or  dlvm'ons  which  receive  no  federal  fuuds  (such  as  a  school  of 
music  or  art),  or  g're  i.referencc  to  males  when  math  or  science  classes  are 
overcrowded,  or  limit  access  to  a  dining  room  on  the  basis  of  sex.  Such  an 
interpretation  should  not  only  he  contrary  to  the  letter  and  spirit  of  the  law: 
it  would  also  run  counter  to  principles  established  In  numerous  constitutional 
rases  involving  race  discrimination,  lu  which  courts  Imvc  held  that  the  educa- 
tiiai  functions  of  a  school  district  or  college  include  any  service,  facility,  activ- 
ity  or  program  it  sponsors,  inclndfng  athletics  and  other  extra-currienlar 
activities.** 


« riril  ni2ht5  Act  of  lOR't.  42  U.S  C.  J  2000<un.  Title  VI  prohibits  dlsrrlminntlon  on  the 
!«a«li*  of  race,  color  or  nntlonnl  oriprin  In  nU  fcderftlly  a'^^lMH  proprrftmn.  Title  XX  wn« 
^' ttornrd  nftrr  Title  YI,  the  Ifgal  sanctions  for  noncomnlinnce  nre  identical  under  I>otli 

» 414  P.  2d  1008  (r>th  cirnoon).  ^ 

*Am*»rlenn  CIvM  T^n»erti*»s  Union  Women's  Ulchin  Projoet.  "Sex  Dlscrlnihiatlon  la 
Athleiica  and  Physical  KducAtlon/'  January  1975,  p.  9  of  attachment  3. 
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Since  SOX  (ilscriininatioii  la  Uit>«MiH  .i>.  when  occurring  ii)  puWicly  supportojl 
institutioas,  nmv  wnii  be  prohibiUnl  uuilQV  the  coiiMilutiuu,  it  would  be  uotii 
awlAvard  ami  unus,ual  for  Title  JX  to  allow  what  may  be  constitutionany 
prohibited."   

IS  TiiEiiE  .V  Pun  Kn:  HitaiT  To  Si  b  Tui^n  IX 

Do  individuals  wlio  bolie\e  tl»al  Uk  v  iia\o  Ihh  u  >ubjtLied  to  m  \  ilL^tiiniiiiatluii. 
iu  au  educational  iiistitntton  haw  a  ///u«/t  lij^ht  to  hrini;  uit  ai>.uiii!Ht  that  in- 
stitution under  Title  IX  of  the  Kduoation  Aniemhneats  of  lliT2 V  ^ 

Xos.  accordintJ* to  a  iSt-pteiubi r  IT,  IDTi  Icttir  from  IlinV  A^^sibtant  General 
Counsel  Xheodoro  A.  -Miles  to  Burnice  Sandler.  ^Ules  states : 

•'The  privalo  right  to  bring  smt  agaiH.st  an  eduiaUonal  institution  has  been 
held  to  exist  under  tho  anaioj;uUb  i»ro\i>ionb  t>f  Title  VI  of  thu  Civil  Kigl^ts 
Act  Of  IDlM.  lUhsstcr  Pattsh  SUiual  lioiud  \.  Umoit,  ;^T0  F.  IM  .S47  (oth  Cir. 
1007;,  auU  wt^  belie\e'that  Ui  hokhni;  nt  that  ca.>t  woulu  be  followed  under 
Title  IX** 

The  languauo  of  Title  IX  is  patterned  after  Title  VI  of  the  Civil 
Kiirhts  Act  of  li)G-l  (wlitch  forbids  ai>criniiiuUion  on  thv  ba^^is  of  race,  color  or 
national  origin  in  all  foderaily  a-ssusted  piuiiia.us).  irHau;^e.of 
languagls  precedents  nmhir  Title  VI  are  liUi-l>  to  be  applied  to  auie  IX 

lii  no.^.iirr  iiiQ  court  found  in  fa\.n'  of  (trmtt*  phdntiif^  who  had  brouirlit  suit 
under  Title  VI  again.sL  a  .schoul  di.stiict  foi  aift^i-d  ai.^criiuination  on  the  ba^i^ 
\)f  raee.  According  to  Miles :  *     \  » ,        ii.- ... 

*'Tlie  Court  held  that  5?L'ctiou  COl  of  Title  VE  stahd  a  reasonable  condition 
that  the  United  Stat(v«  may  attae!i  to  at:>  giant  or  tinantl.il  assistance  and  niay 
enffjn-e  hv  refusal  or  withdrawal  of  Ked<?ral  as^i.-tani  i-.;'  :ITU  T.  2tl  at  Sc.  I  hi  re- 
fore,  once  the  scho<»l  district  ampted  Federal  ftuan. .al.a^Ms.aiice,  It  bmi;,nC 
its-  *:chool  svsteni  within  the  class  of  progiMins  subject  tu  the  Section  bUl  pro- 
hlhitlOJi  agaiui^t  dlscriminati«>n  and  [Mivro  sihuol  eliUdixn.  on 
the  Art,  hare  MaiuUno  to  anscrt  tifcir  ^rc/ioa  G0(  nffht^-^V  oiO      id  at  N>- 

^^<fiinilarlv^i!lV.«»  v.  Mrhol^,  01  S.Ct.  7.St3  the  Supreme  Court  accii>fod 

a  Title  VI  ease  and  fonnrl  m  favor  of  the  ^ttuluitn,  AUhouirh  the  tiucstiun  1 1  the 
tinht  of  a  private  ii^ividual  to  ^^ue  was  not  at  i.ssno.  the  Supionic  Court  ;^  ac- 
cci)tance  of  the  ca.Ce  Vtrom.'ly  iniidies  this  right.  (The^e  .indents  ot  Chuioe 
ancestry  Imd  alleged  uneiiual  educational  opiK-itunItie?»  bccau^-^  they  did  nor 
recelveY:iiglishlaiignat:e  instruction.)  '  ;  . 

The  complaints  did  not  exhaust  their  ndministrative  y*''ni'f;[[:^  in  either  /^'>^^mJ 
or  That  is.  rhev  did  not  lirst  ftle  cuninlaint.^  with  UhW  and  wait  .or  he 
results  of  an  IIKW  mve^tigathm.  In  neither  case  did  ilie  court  consider  enher 
whether  exhaustion  of  remedies  a\ as  iiece*^sar.\  ov  whether  UK W  was  an  in- 
disnensablc  partv  in  the  comidaint.  Uowe\er. /he  deiisumMn  Ros^ier  and  the 
courts  acceptance  of  the  case  in  Law  suggest  that  exhaustUm  is  not  necessary 
and  IIBW  is  not  IndlsixMisahle.  .        ^  , 

lulds  letter.  Mile.s  fnrllser  points  rtut  that  the  reitinremcnt^  and  n.ssmances 
'outlined  in  §SC.4  of  the  proposed  Title  IX  regulations  are  -Mirectly  analogous 
to  the  assurance  renuired  of  a  recipient  by  Tlile,\f.  and  would  carry  with 
It  the  same  obligatifms  concerning  the  prohibited  uistrimination  and  concernln?: 
the  rij*ts  of  beneficiaries  under  Title  VI/'  In  short,  •np\rinit(  jilawttfff<  m^Ur 
fitlc  IX  irnUUi  hard  the  rujht  of  nnit  aif  hcnrfHarh-^  of  thr  Art.  awl  tronUl  have 
siamlina  to  a^^sirt  their  Scvtton  OOljiffhtM"  umler  Ttth  IX.  i  Kmpha^is  added. ) 


J  What  Constitctks  Eqcauty  for  WoMfiN  in  Sport?* 

FKi>r.R  \r.  LAW  ptrrs  womex  in  the  rhnmng 

Colleger  across  the  country  ail^  reviewing  thidr  <ipo»ts  an*l  athletic  programs 
to  determine  if  thev  provide  oqiud  iippurt unity  ro  their  femaU'  student'^.  Fodoral 
law-  now  mandates  that  instituHous  eliminate  policies  or  practices  whldi  di>- 
  t 

?rr1vnt«>  In'<tUutlon«?  Mso  romc  under  tho^o  constUutlonnl  proldMtlMn^  v.'hm  t1j»^ro  Is 

*ThU  nnnop  ootiM  not  hnvo  hron  wr!*t**n  viUhnnt  tho  r<*SpnrHi  contrn»i't«on^  of 
Colo,  ft  .stndi^nt  nt  Connoctlcnt  Collece  and  coxswain  on  tho  Conntxtlcut  Cull*-Re  <^ron  t^mi. 

« 

ERJC  •    34  .  ( 


m  ^ 

Tmiv  h  ji  <n  iwlux  rivu;;iaJi*»ii  ti.u  ujMU'h's  iuhk'Hi'vS  o>i>eciu!ly  women's 
lni.Vi'flU;;iuU'  ;uhI.'li**N      lil.tM.v  m*  *  i.aiui'  la  tin:  iu»xt  (Iccnde.  *A 

rr^Mirf  u)  tlu  Atu-iiiaii  L  ..»u^tl  oa  LuUi^.J.ia  **a  iuUfKi4K^M{i'  aUdotics  fuiiml 
th.sf; 

^•riu'  I  ios't  ii\|.oiiaT»t  ;iutl  f.u -rt'.uMs        i  i.j  aa  at  ou  Ua»  colU^ir^*  >|jorfs 

<Im<  { *'i  lutviTaIIi>'jriato  nlhlctiiW  • 

S  'la.'  IttsUUiitMb  \  v'  U  r»»hh  *aat  t'j  ». lta:iui^  jh>U*  ii;*^  a,iu  praetift'-'^  laaa- 

ihU'M      aJalMii'  •o^u  '-taiv  la*  a--  M..ai*'a  rait-N,  in«a  Uiu^»U)<la»>  have  a  (lis- 
;    *  iutp'K'f.  Siii'h  aiiulalha.N  Iat»»i  iii,  ./  i    >f  aU»»r  iJ^iV(»bUi;a(ioa  an 

i..-*lMraai  ty  pniw»!i-  c^ia  I  »'iMuatitfa^\      vwiaa^a  aau  itau  itwW  iviloml  law. 
.  I,"  :\  In'.iiaiiiir  lucna  Iik«^l\  ii*ar.  ln^av^W'  *  f  jatsvuro  mi  iusfhutaais  to 

i.  >JMri-'v./'aaa.  .*ay  imIUU-*.  a^'iUM  .'  a- ^MK  iaai  aial  loaOTiMRVN  will  be 

J.*- •  ♦      It  *b'»*^  lit:  ia^Urt*  %.betJiMi'  »a-  u(»t  an  jte>tiHua»n  |iro\Mo>^  aav  <:iven 
Mi.uv  or  oi>j»ornru?\.  \i'h  >r  Um-n  faiJiu*  ;v  iuni  ihv  .vxa-\  k^s  ami  oppuiUmltieS 
i?  .i     |>  ^vl«le  not  ib^fnii.i''iaio  on  th^^  i^a^l^i»f  >e^. 
,.\iih'»i;^ji  Hie  laovj.tt  t  r»{  .«hh1u«'  h»a;.ii  ti-.^ie-'  has  attra.'t^Ml       :h'»vt  aM<Miri'»n. 
aiv  a  \an»'r.\     ^^sn^  s  v.  h* 'h  aia^r  i -Mi*!'^  .i-  ^M]  ja  «»vaia.tMn'4  opporl unities 
f  V/iv-ii  fii  ia  ^{♦.it.  jN^iiiu'  inu!  n  aaiKr-.  au'  i*'aii\t'l.\  tkv^v  cuf;  otUevs 

TI.jv  j>a|M'r  ouHitu  ^**a  i»  i  f  U^o  i^ae  ^  toLiIimI  (o  rfjiiil  «.|»jtarhnii..v  (o^  wamen 
in  *r  J*.  -Mil.:  t  \aai|»I* •  f  ^oi*  -ittiauciw  Uat  ai5ht  ba\o  ta.  bi»  reaNM>-s^^.il, 

Tin;  Kurt'AtfrtN'AL  VAr  un  or  f%ror;T 

M'  -t"  |»'opt«»  liidli've.  tn  t^ituH*  i\U'i:t  at^liA'^^,  Mat  *'a'V,»  i^*  n  <-oaiph»m*^|irar.v 
ri'l  i  I**.*  Mi»  bi't.vi-^i  a  laMUh.v  n.uiil  .ual  a  la'aliiiv  4»'h1.\.  Thnaii/htair  the  at*es> 
la  *ay  tiltUf^  o^lu  rsbaif*  taaiiiiainu!  ih.u  ^  U'*r*  a»  livn.\  btidtN  ciiarar- 

Itn*  .  ^  t  th  rifi'  ti-irM'.      "  'U  a>  ^  .>*>ri i'*  »'a>^'<al  <vi  IMaanir.  Pair, 

n.M.  r^ti^-*  *  ,  Si.^nts  HhtHtmhiK  i\  Na^  aaaii:  ba.-  not  bmn  appli'd  rquaib  for 
\\*  »iicn  and  '^a  n  : 

"^l  Mis  it»iy  be  jJ'i.mI  foi'  p.»oiib%  Jut  U  i\rMtv.  »i*iisid<ml  a  lot  u*l<idor  f^b*]  fa* 
n>;t|  *  t„ .4f.        for  iVniale  piv  ^d»\* 

T*.  •  V!.  ♦  Mian  \i  i  .r*»  «a*  \^'a*i.  i.  {  \  *  U  ally  ui  ak  b-d  naj^t  »'aHy  crha'ntor^  fo 
(l  ,v  »-  Piv  ph»vir,,l  ;  i'Mif  V  I'rr  '••ti.  It  ^^as  t:  .*  UtatK-a  s  foUe^ri  s^ -Vassar, 
V'.aT..*iy.  flt.v»-|  I'l- .  i.\Iia  h  Vki^i  i-a  t^iri;;^  d  u«  f  u-a  tn  eii^r^q:**  in  vigorous  o\ev- 
<•}  *\  '*.*ar  'i»iU'  nil  «•  fb«  i*vs  iitr*  •»n  a  rtai' J  d  »  <*  i  nieiila!  wodc  only  » 
I:'  f;  y  i.iii.ino  d  !'v  pi  \  aofi  i»' .  AK,  ,  i,M»  funnt'in-^  t!u  y  7'»i|b.'»e^  Adt 
.t'K    ;    -       Pi»  •«  <  .,ry  l«»  di  J  Ih'x  tbat  \oi»tn  ciid  lad  j.an^lhf  p»iy>iit'al 

a  *'       r-^?aadun  m*j*d»  d  fora ''^db  .r*»ed»U'nr|i»a/ 

rf        aildf'fb  pfo--itiu^  i\    viiiia'it  la.*'  tr biiticaiallv  r*)tii<^eil  on  h»stnir- 
li-i  .  \  I  nr  fbia.  s*  ti-  la  jtu^aaL  *  •  ^H'riti"  r  arbbdi*-  pn.iriaets-  ha^e  '^*o\\n 
»■  I  !i\v{.nd  c  I  if.il'MU  la-M^i'  .la-*,  Abt*  h  1 1  ih**  n'mhi'ion  {6v  M;*^a  in  sp'»rt  and 
^1  •  p»i»«rr  ^v.  !*»»uu  -.  la-  i»  t  m  t^i-i  to  iv  jiip^aiiivi.  athh'ti.'  pn»t,qaMi-*. 
.lu:?      N«»  T t  aditb  '^v  i4n*  lua  iiMit  -varil;  cuiiU'.Tdh  tury,  tbey  bav<»  oi*{.«t|- 
tilt*  V  %d  !n  thM  d.  vib,pisi.  {»r  .,f  pra^rpm-  for  \v.am*n  ami  nun  \\L!«b  aro  sTlk- 
?!. 'U  .»  tr«.|,.»a,  Tfd.  pu.»»'        iti4*N  M  a»Mi»-^--  i-ou'>  of  conjoin  to  pe«ij»io 
riTi  T<     d  hi  »  iH.  fa»  i'i.M'*a-  ;\b.<*  P  « ir  viics  ituMab  nta^ ion. 

'  f  ^  J  M  Mvitj,  ^.  K^uv  for  V  f^ny  j  »'opb'.  -^M-oVlJ  b'ti*->  i  fidhira} 
II  »bi  \  I  1  *  fiiubd  to  peip.  h.at«»  <«  \  Kt^iot •.*•<'>  aadirn>lbs  aKa^t  what  H 
*'r*L';?'*  '  a-  i\  *  i  aii*l  \* '  aM^  '.i t"  A*r  ja -n,  X<'n  "niim' i>CNd  lo  b  slrant; 
iXii'l  ,2^Vf*-        tioth  pb\M.  ally  ,.nd  «  m*.tit>a.dly,  \^l»do  \\*auta  f4 1 t^vxii;4«>/r^ 

'  «.f  ,Vr»rU  1*^70  thp  »«nplrniont|fi;?  n^rtilat'oa^  f^r  tl>.^  Ir-t'l^Mlon  prrtlilhit-' 

li,    t  ♦»  I'.M^n  i '-Mod.  tl?A       !u«  Im^^p  In  r  ?f*'Cl  '^Ini'o  Jidr  1,072. 

1*^        IL  TtTiif  ..,1.  »  /»•,»»»//  lm'^i*ir.»/>  rout  r  f  nn  I-^lur'itim  on  l<t  Inn^iff^f  {uto 

J  a.  t »  t».  ti>. 

Af^^'^o  fr-^*"^  ^fA^  'A'PIJam.on.  •■JJt  nrt  I*  t'aff'lf  to  \Yom^n/»  .<?pom 

**«»-«y  =- ao,  ^ 

«  n»>?tv  Rr»^aT^  I'm*  rc<»r»r<*     W.inrton  <a  Snort  V  In  ir^wri»'«  Jthletlt^;  Conhin  With  ' 
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/ '     •  /  ' 

..{  h•a^t  i^arib  Uruu>r  Hit'  tiuu.>  .i-^aoiiUi*!  w'nh  alhlciio  vXcoiioucu — 

nrt  "*  lt  n  M',*!i  a>  otiiiA  in  *;v'**i^i**»uit'tion '  \vitli  tLr  i*t»U'  t»i  uwuo:i.  As  a  Con- 
jiMi:;!'  siatfti  la  :i  V.hl  <t«u-uni  Ui.U  iKhU'd  \\t»iiK'U  Ibc  right  to  iKiiiici- 
j»a<<*  oil  u  ri*»v<  t;\,ini:tv^  1  will! :        '  v.  .  ^ 

*  V  I"  (*iv>.^ia  ji'*jit'fuii*»ii  .1*  uui'  >t»iu.^'<-r  u»aU*  i.t<i'iilati  ai  lias  nt^t.I>orouio  so 
dt^-iai'^iit  Ilia*  I  »*\    uiU  o  a  llii  U  i.t  ^It  iv.Uii'^  i;iiN  ik  iuiiuuis^  tt>M^<'». 

\\l*'Ch<'r  ♦he  icirK  b^*  uu'mU*r.s  ofak  ir  uu  n  aia  an  aih*  r^ii.*  urn  . . .  AthU'tic 
<t..u|M»uu»  a  ^-iiaiacli-r  iu  ^nw  Ihy-.  )W  il>  uoi  u^v  \  \U,il  Ki..il  <*L'  diaraolcr 

ij*  otK*  i^.rls.  lluMvo!!it»n  of  t»»ni<»rrf>\v.  .  .  ^^ 

SiM»t..jt<ni!i«>i'  3Uiit*Ue,i>iisHi*>r  i.t  (Jk-iiUi  CuIKms  c<»imn«'atiHl  on  the 

..^  I  *  i  .ttiiii^i**  l>.ii»u\v.  ihon*  i>  iiniUiiiij:  \\iH>\*  tl..tu  In  iiij;  calleil  'fominino' 
V  h.  }.  'ii»>  ViJU.o-  .1  ini-^Jakt'  ill  nthl/'li"  t*-!"  ^.tU\  ta  a  <  I'tt.i.*-  *«iM»i  t.  .  .  .  l\M1aIo 
uth!  U"^  sinit  iiivtai'  Mi.i  Ivi  .tu'J;b-,\f.ti  4.kl  j*it*t\^^^iuual  i\5tUi».tU  iiiaM'J'i>  hiivo 
hi*  -«  « a,>  ^roii^*  1  io  Jiioir  e\  t^'^l^\  ihar  Uiinl  i'l  VoiKleniniiUun.*  '* 

M.iiti'a^J^  <'»»}at  .trihj4  a  fomait-  athii'tt  to  a  lii.iU  k-^  ^itn  by  many  as  the 
^•uit,|»h!n».'at.  WIihi  Uu  .f^^aLu  oi"  Mi*  Li  Kai^,  lUie  oi'  Ui^'  iUt»'>{  ia  the 

H»  l  .  .  .  liUiih'  iin'  n  nuM'k  U>.**  >he  4»i\t'N  likf  a  man  ....  N  *  quite  cIimHv, 
win*  ^H 'Ki  Kin^  »lui  ua.>  liUt;  ;  ..iiii  Uav<>         !..l»iK'U  the  *ina-M  lUiiie 

uJi:  /  '    '  ^  '  " 

,^ttiftt.|.»-.  M!eii  as  tli*  M'  anj/iiHlM  iti^  to  rt\.-.4«4ijj.t*.  J5«atM  Um«v<  \\<'ii»vn  oouij|».uv 
tl »  «h  *'UauniHtni  \k  at  tlu'>  Iuhv  .ivv^l  in  ,-pt»u  to  (hv  UNt  uaunaihMi  (!».it  I»h.cks 
h  *\»''  lu^HMi.  AMM*>4uli«th''>t  I  vn'  tv.^<>  <U>cniiiiii.ttion  art-  (-hu.>u-l.v  iM-t  uhiitl- 
tvt.  *a«  I'l-  an*  ^  *j  tf  .^iatUuriUt'S,^'>n>t  as  lu*  ii'i>  (v'.4i.i»  I'.t\o  i.  fu>t'tl  c'oaiijfte 

'ht*  ,.h»»\i,v.  Aith»'**-i>  H»niO  fin i»ar/-:i d  wunu'u  in  sjmt 

ran'-  u^tn  •Hhvr.**.  th«.'i'c'  ha'*r  aU%ii,xs  U*'n  \  i^»»rftt>  uoUa  n.  Tla  J^rrat  hull  li-ajaui: 
avr«    t  ^  *»t*  tla*  .^lu^'^ah  <  uituu';\>t  iv  wmm  u.  r,.rjf,SMnui        .^jiartan  ui  Ua  Ji  aiul 
iii"h  ti,  <ni*i  t\;u:.  th"t*.  Kj^NMliau  au*!  <'r!(  *'lv  Uui^utiN  <,u'uit      aan  v\Uh  th<*  in^iU- 
;  '  i  oall  Mim^'<.  Vin.  CtMnj»iai»it.'*!  **£  ll.c  <         k  *a"  Kt^t  piau  .vuao  liuU  vn 

'#  t;*'t|tu;if.>  t'lat  |»tNi|.U*  Jja\*»  .il  ^ut  ^v(*Hi"n  ia  ^{nn't  itUlu*  a*  *"  t'u»  i,»fal  aili- 
),..  .  urt  uni<it'^  ihifikiv  a\.'ai.Hi«'  1^  nonu^a  Uio  fmitihi.:  t»l  .la-if  i>r'»t;raias. 
U  vN»|jury  «>i  tlu'in  HiwhtH'S  an  I  i  iaiTu..- *it,  ihi  taii*!*  .\  naul  c'oudMi»»ns  of 
Ih  i  - rs  :ua!  f'oacyit"^.  ot<'/ *  - 

«  \  /  t 

Tin:  T.r.t  '  L  I^IandAtj^  f^k  Kt^rxu^^Y  lo?*  WVAu:;v  Su  mtntsix  5^''onr 

•  Ui^iil  ni."i«lat«'  ft  >'  |'«>nal  atlih  Uc^-i'.  .  u  tlty  rov'ardU'ss  af  »*'*in';<  from 
v.  *    \  *»t*f  i.tH^  t  lTi  **tiV'*     .luiy  J.  1072.  rea*K : 

l»M  V  •  iJb'ii  h'.         aj/.l  thr  hnn  /ii^^'i'.  i»r  ht.  siiUIim       1.*  uj><  i  *T4tinath*ir'j»*K'i* 
.«!  «  !  j'Hi.U  {»ru,£xr/i<i  <*/  a<  ti\ii,v  K'j«  i\iaii  I'.d  tal  nii.au  i  tl  a>M.-t  m^po/* * 
/  I  ^  at^  .it I  invtyiatioiA''*Aha1*  ret*  i\o    {\.  f-  »h*»al  p.nt*(»y  oro  rn\ort'il  ^  y  the 
a?*:-       r'M.njUi**a  ivn^.l^mn.^  <>f 'hth^  IX.  ^^u'tuailN  vwi^  <**  n«  4<'an<l  U'tivj'rsUy 
M,M«-  rMOt/ff  r***i<^^>a  hii.MiWi'!  a>^K*tan''*'.  AUhtaii,h  Jh^n'  an*  ^^>mo 
*  ^«  ,.j.»:.,rt^  rn»i!i  j^>a  <'iM*nriJnal<  !,> t '/'//a* K'a.v,  litk'  IX  u  <juin<  all  <  *iu<'a- 
ti".  .1  it -<titt'\iMfiv/<»  |»rov hh!  ^ijiial  4*u  **i^^i^a]i''N  lit  ti't'ii  >Uidt  ai>  i oi^.trdh*,^^  of 
a,;;<»  !i"*yi»;*«Yidn^ii*t  'rl.    ;  / 
'ii'  •*'j?nt»*i<'att<'^  *»f  Tith^IX/»>r  nuv^^a  *  i-f  riiualiJy  in  .--luirf  la.M  wfll  a>:  for  a 
\.'   •  V  <.f  "'ht^r ri>-ae^ >  are  </^*i^i(ki*ai  h'.^  fhUu mIHuIn,  uith»auh  t)a*  Jahir-athm 


'.t'»k  St'ott«  "^u*  ^{.><^Pul5nP, OhNO^^<tA»i  *n  or^^^  *"T{>.  irof»>r;;'*  !*//'/'rv  Cottino  W^^h 
f*..        '^'S*/,  tvl:  Barbara  J.  Hf^'piur,  ir»l>frlrt  of  ruiumtim :  Annrioan  A  -".oJaJon  for 

_      *  .     '  '  •  y  '  . 

Im  r.orrsLi.        tl>P  iMiv<Mnt  FioicK  of  fTi<torr  "  V.^.,  July  lOirj.  p.  An. 
. h.  No  02-.'^l^.  Ti/rfeJX  ^  00fi<ft'4^     Stat,  im  .Tfinn  23,  1072. 
ii.'*  :^T(K\<  (bat  Titif  hf  o\j>P$tG(i  to  lnn»f*i>»o  nro.  nontlt^^rimylnnHnn  -In 

Mlfv*-  *"rt^  anil  Hio  a\%"ir<i  of  fr!Ut<\«<Iilp-{  an»i  flimrinirti  ntd   OMUai  1**^  «»ni'rirf«^iti*'S  for 

t         hi  to\ji^.)ok'<  niul4h*»  rnffi^'tihini.  tho  eqailUnt^oii  j»f  vt.ttlont  ruio-*  'vJiJch  ar**  *h^^/^^- 

'  \  I  w ..'ni'ii's  vtf|.||fv<  jirogtanw,  An«i  so  r»rth. 
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Amuialniuuts  Act  \\m  iiaiU-tl  us  IniiOmark  educntiuii  lefiiijlntiuii.  the  sex  (Uscriiui 
ikidUm  iiruhibitiuhs  were  geiierallj  iguured  by  the  prc&>  and  little  noted  by  the 
educational  cojumunit.v.  '  ' 

Tirie  JX.ea»i>u\serh  tl»e  gu\eraiiiei»t  to  \\itlKlrau  fumls,  dt^Har  UKstitutiuas  frum 
iliglhility  fur  huure  fuuda  and  to  hrin^  .suit  a^aiiK^t  iu{>titutiua;5  which  di^crimi- 
luitc  a^aiuM  i>(udi  iitij  or  euiph^jteh  uu  the  bnasii.s  uf  tex.  Xhr  euforceuieat  provi- 
sioii.s  of  TUk»  IX  are  jmtti  rnetl  after  tln^so  of  Title  Vl  uf  the  1004  Ci\il  Rights 
Act.  wUiuh  pruhiUiUs  diM^niuiiuitiou  aguiu.st  the  beuelleiai'ie-a  of  federal  uiuides 
tbtudeiits*  uu  tlie  \m>\i>  of  rare,  color  or  national  origin.  Tiile  IX  (like  Title  VI) 
is  enforced  by  the  Office  of  Civil  Rights  of  the  Deimrtmeiit  of  liealtlA,  Education, 
and  Weifari .  Ciiurgei,  uf  diMiinunaiion  may  be  brought  by  writing  to  the  HEW 
Socrctiuy,  {specifying  the  nature  of  the  discrinn nation.  *.  ' 

Although  ta.snif  Apiil  107i>  the  iniplenieutins  re^ndatitnii>  were  not  issued, 
Title  IX  has  been  in  effect  since  July  1072.  HEWV  Office  for  Civil  Rigiiti;. 
which  na.<  juri.Mlietnaial  puutT  o\er  Title  IX»  had  not  fulb  deciileil  (a»s  of  April 
1974)  exactly  how  Title  IX  would  apply  to  some  a.spectj?  of  sports  and  athletic 
prograuis.  Iv.spue  tluN  a  number  of  eoniplaint^  of  i>ex  dUuriaiinatlon  in  ^i^ort 
auil  otiier  an  have  alreadj  been  fded.  Fur  example,  women  .students  have  filed 
complaints  oC  .sa  diM^rinaaation  against  the  Uni\er8ity  of  Michigan  and  the 
tTuiver.'Jity  of  WihconNni  concerning  the  athletic  and  sports  programs. 

Prior  to  the  enactnu*nt  Title  IX.  charges  , of  discrhninatiou  in  sports  pro- 
gtam.s  eould  oidj  be  l^f ought  under  tliu  Equal  Protection  Ciau>e  of  the  Fourteenth 
Aniendnient  to  tlie  (^on.stitution.  Perhaps  the  imjhi  coUAaion  challenge  under  the 
Fourteenth  Amendutent  has  been  by  uonieu  who  were  proliiliite<.l  from  participat- 
ing on  "niale"  teauih  by  the  rules  or  regulations  of  an  athletic  conference  or 
association.'^  In  unnst  instance-s  there  were  no  i^aralU-l  fen»ale  teams.  In  all 
probnbdit^'  many  future  toniplaint:>  of  sex  discrimination  in  >port  will  be  brought 
under  both  Title  IX  and  the  Fourteenth  Amendnient. 

TIio  existence  of  .state  lav\N,  or  rules  and  rogulatu>ns  of  an  athletic  association, 
whieh  permit  or  retiuiie  different  treatment  based  oi^sex  is  not  a  defense  to 
charges  brought  either  liuder  Title  IX  or  the  Fourteeidh  Amendment*  In  accord- 
ance with  (he  concept  of  federal  supremaiy.  the  i*ldigati<»n  to  uunply  \\  ith  federal 
law"  supercedes  tlie  obhgatntn  to  complj  uitJi  state  law  or  regulations  of  in-i\<Ue 
associations  (such  as  athletic  associations  or  eonfe^'cnces), 

Federal  law  does  not  piesuuie  to  dict*de  what  .sfKJcilic  phihisophy  or  praiticev^ 
an  institution  must  folU>w  <  omerning  .^^port.  f  (^is  is  an  eduoatioaal  ileclsion  which  j, 
Ijolongs  to  those  who  forniuh.te  edmutional  ;H»Iie\  at  an  institution.  Fcdcnil  Uiw 
dft^it  require*  hoicvn  thai  oncv  a  philvnophif  or  practice  i.s  determined,  it  he 
applied  cqualiy  ni/uniha^'i  of  ^tJ?  and  that  it  not  hait  a  disptoportionatc  impact 
on  one  .tea*.  ' 

Jt  woidd  be  equallj  legal,  for  examide,  for  a  ct^llege  to  have  no  competitive 
athletic  program  w2iatsoe\er  or  to  ha\e  an  extensi\e  competitive  athletic  pro- 
gram, so  long  as  the  policies  were  applied  equally  n^gardles^  of  .sex. 

.Many  aspects  of  sport  at  the  college  level — especially  male  competitive  ath- 
letics-are coming  unjler  increasing  scrutiny  and  eritieism.  Fi'r  exainph*,  the 
American  Council  on  Education  has  recently  sponsoied  a  preliminary  stuilj  of 
the  educational,  economic,  legal,  moral,  political,  autl  sociological  aspects  of 
intercfdieglate  athletics  in  an  effort  to  identify  problem  aieas  and  formulate 
rccommendatit>ns  to  alle\iate  these  probleuix  Challenges  and  questions  to  the 
philosophy  and  oju  rations  »>f  ct>lh-gi*  athletic  programs  are  coming  from  a  variety 
of  sources  and  can  l>e  expectcil  to  load  to  significant  chano  s.  (Vrt.'daly  some  of 
tlioso  changes  will^be  canseil  bj  an  iffort  to  elindnate  di.^criiuination  against 
women  in  sport. 


For  oxnmplo.  pWU  In  Xobr.islcn.  Minnesota  nnd  Indiana  have  rpt-outly  ostahllslipd  tl»p|r 
rlzht  to  join  tlni  all  iiudc*  s»df«  tonnls.  cross-coantrv  track  and  cross-cuMintrv  f^kitntr  tenin^ 
wlwn  tUoro  \M>r(^  no  narallcl  tenrns  ft»r  wnmen.  {Brendcn  \.  Inflfpciulent  School  Dmtnft 
r      .142  F.  Soon.  IT).  Minn.  1972)  ,  Ilecn  V.  l^rhraiikn  School  ActU  {tic$  AsHoantion^ 

.141  F.  Kur>n.  2nR  fT).  K^b.  il)72)  ;  //on*  v.  South  Hen  ft  Commumtit  Sirhool  Oorporation, 
et  fl/.,No.  1071S.100  tindlaha  Supreme  OiUrt  1972)].  RaUncH  In  Illinois  and  ConnoUlcnt. 
liuuetor.  have  ennc  tho  ot hor  nay  [Hueha  w  Illinois  Ilioh  School  Atn^octation,  ,151  Snnn. 
ff}  {S,T).  III.  1972 i  and  ITollnmlcr  v.  The  Connecticut  InterJiCholn^ttc  AtJilrtir  ConfefCt)cr, 

.  No.  12  49-27  (Conn,  Sap.  Ct.  1971).  Uollnnder  was  fcUM  hv  atrro^ment  with  T'.S. 
l  i-irUf  .Toilffc,  and  the  Interncholastlc  Athlotio  Association  kUI  amond  Itn  rocrnlatlon* 
'  ffmlt  fplnaloH  to  compete  lu  noncontact  «portH  when  no  toam  progr.im  exists  for  fmjal^s.l 
Thp  statp  of  PennsNlran^a  Is  suinc  the  r<»nfi8.TivRala  Ii»tpr«5ch«»la^t|r  Athlotir*  Assoflat*ou 
und<^r  bolh  flic  Fourtfonth  Amendment  and  tli**  utato  constitution  for  fnlUntf  to  ofT"^. 
f»;ifia|p  aihlrto^  the  pame  oppurtunltlos  and  «perience«  ns  male  athletes.  (Commonwealth 
of  P(ntt9yU'an{(L\\  Pennfylvania  Inter^eholaith  Athletic  A*/ioc{at{on.) 
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What  Constitutes  Equality  for  Womk.n  in  NoN-Co.\rPKTiTi\K  Phockams? 

Xon-coiiuMjUtive  njul  instructional  programs  In  general  ineludc  programs  in 
-^\liicli  participation  i5>  not  bn.swl  on  ^kill.  This  would,  for  oxainple,  include  all 
physical  educatiun  and  lUfetnietiunal  chifcbes,  recreatonal  opportunities  and  most 
intramural  and  cluU  sports."  .  ^i.i.^ 

Di^crimumtion  in  nQu-eompetiti^e  (lus  well  as  competitive)  pro-ams  is  wide- 
iq)rea(L  TO'  some  extent  at  least,  thi.s  is  a  potential  problem  area  on  virtually 
fverv  coeducational  campus  in  tlie  country.  To  illustrate  the  pervasiveness  of 
ihe  i>vohlem  each  uf  the  fulluwing  sceti<>nj5  he^'ins  witli  actual  examples  of  Jiow 
discrimination  migiit  manlt\est  itj?elf  on  campus.  Althoash  the  examples  are  real; 
lite,  the  institutions  at  wiiich  they  occurreil  are  not  named. ' 

^^NSTRUCTIO^AL  OI'POBTC.MTIES  A.ND  MI.XKD  Pin'MtAI.  tlH'CATIOX  CLASSES 

At  a  prestigious  pri\ate  institution  the 'women's  ami  men's  physical  edu- 
cation departments  were  sepanite»and  tho  inhtriicriun<il  courses  available  to 
female  and  male  students  \aned  coiisiderabI>.  Vur  example.  won)6n  could 
not  tnke  wrestling  and  men  could  not  take  self  ilefense  or  volleyball. 

At  a  southern  state  uni^ersity  Jfemale  student.s  c(»uUl  not  take  coachmg 
courses  for  ennlit,  with  tlie  result  tliat  they  wi  re  not  •Npnilified**  to  coach 
teams.  . 
»    Many  piiysical  rduoator.s  and  women's  gi*oui»s  ai^ut  that  thoro  is  no  austih- 
ratiiai  for  singh-st-x  uou-t  omi^etlti^e  or  iii.>tructii»n.il  pio^ram.s.  Under  Title  IX, 
.  the  hiek  of  (hiphrate  faiihties  isuth  a^  loeker  nnut).- and  bathrooms)  could  not 
he  used  as  a  reason  for  excluding  one  isex  or  the  otiiei.  r.,u hri»(»m  ami  locker  room 
si>ace  ma>  have  to  be  realloeated.  hut  in  any  e\eiit  *l*itU'  IX  woidd  not  require 
"  women  and  men  to  luuhe.s;*  in  fnmt  of  one  another  or  u^  4iAiv  the  .siuiic  bathnnmi 
at  the  same  time.  ,  .        ,  ^ 

Because  of  dilTerent  intercut  patterns  between  women  <iud  iiiou.  it  \i>  likely  tnat 
•Hiine  jnstructioiial  elu^s^es  wdl  eontinue  lo  hi*  maile  up  i»iUii.uil.»  t>f  members  ot 
one  sex.  However,  women's  groaiKs  are  ru'ging  institutit)iis  to  luKe  (are  to  a.sstup 
that  cla.sses  which  are  prlmardv  male  m>t  receive  preiVume  tiscr  daises  wliieh 
are  primarily /emale  in  tueh  areas  a*  i\uilitiei>  and  c<iUiiJimut.  stheduUng  of 
classes,  or  teacher  competence. . 

-Many  cojlcge  pl^sieal  education  loajor.s  arc  prei^unoj;  tv  become  elemental^ 
or  secondary"  school  physical  edm-atn/n-  iitstrm  t^iis  iU4»l  or  coaches.  In  some 
ni.stitUlions  the  eredeutuU  that  Wi>mi*n  I'nti  a<-iiuin'  iu  lolhire  for  t)us  job  are 
im«re  limited  than  those  a  male  can  .tttiuiro.  Vor  cz-aniple.  women  Jiiay  .l*e  pro- 
Inlated  from  taknc.^  toacliing  courses  either  at  all  *>i  for  academic  credit.  Or  a 
seme^rcji*  of  a  Mnnle  '  .sport  (sueh  as  dag  football)  may  be  rctpiireil  as  a  pre- 
retpusjic  for  .\  ci»aelnng  c«Mii.sc.  The  result  is  that,  upon  i^raduation,  .she  is  not 
'qualitUMl"  to  co.u'li  tca^hs  aiiil  is  clTectiM^iy  barred  from  a  eoiuim>n  career 
ladder— that  fioiii  i>l»jMeail  education  in.struetor.  to  (»>fo  h.  to  bead  of  the  athletic 
liepartment,  t«»  iiud-h\el  ailnuni-strritor,  to  principal.  L*oUues  whieh  prohibit  one 
.sex  :rum  taUin^i  o>Ui.-es  wUhh  develop  their  skilU  wtmld  ha^e  the  lingering 
efttM-t  ot  liiaiting  fuluri'  job  opportunities  anil  would  be  a  \iolatlon  of  Title  IX. 

,Some  wouu'U.s  i;ioU!>s  are  .strcs.sing  that  institiitloiis  be  on  guard  not  to  offer 
eMuises  which  mii,Ut  ha\4'  the  effeet  of  di.sciimiiiating  again.st  ^voinen.  Yov  ex- 
joiiple.  if  i\n  instiintion  ottered  coaching  in.strui  tnui  oi*l>  f^^r  predominantly  male 
s|»tir^>,  li  midit  iea.e  ii>elf  \uhu  rablo  to  criticism  <uid  charges  froin  womeifs 
groups. 

SLX-BASED  nLQUlr.EMK>TS  FOH  PHYSICAL  HO I'C. NATION  MAJORS 

At  an  Ohio  libral  art.s  college  women  majoring  in  physical  education 
mur^t  take  a  si-iuce  CiMirse  I'aeh  term.  Tliere  is  no  .simil.ir  requirement  for 
mem 

s*»iue  in.stuiia*»n.s  l*a\e  dilTi  rent  requirements  for  majors  in  phjsical  education 
for  tlieir  feni<ile  and  male  sUideiit.^.  A  different  number  of  courses  may  be  required 
•#f  l email'  and  Uiale  -nideuL-.  a  different  grade  i>oint  average  may  be  required 
ftir  graduation  «»r  ^i.oluaiion  with  lionors,  tiie  selection  of  courses  rctpilred  or 
♦ifTered  may  be  differeiit.  e'lc.  Whate\er  tlie  difference,  it  seems  elear  that  such 
sex  based  differentiations  violate  Title  IX. 


•  In  >?(»ino  Instanci's,  intramural  or  chib  &ri»>rts  may  be  deflncd  as  CMmpetltlvc  rather 
timn  non.compctltivi\  ,   

•*  Xbi-i^f^^ninU — that  btginnin;:  each  .•section  v\ith  actual  examples  of  how  (Hfatrimlna' 
tlon  aUftht  manifest  iUclf  oncampua— is  followed  throughout  this  paper, 
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KK(^riKt.Mi.Mi5  ron  (iKAIK'ATION 

At  a  IVaii'-xlxaiii:!  cilU'ise  uuiiitai  mu^t  .^hou  pruficieiit.:.  in  tuu  ^|)olt^  lit 
'orjlcr  Co  gradunU .  Mi»u  uvx^kI  uiil^  i^t  Mi<.\v  prolici.^ioy  in  viw  sport. 
DlfTtTiiit  KHiuiruiicul.  loi  ^t*aUi*iiAi>a  l\u  fiiaalL*  and  iiiak- ^illJLit^  imy  take^ 
a  vancty  ui'  forms.  ^ 

Mi*n,  hut  not  wuua-n.  iuii.\      iiUlv  iu  ixcinpi  luniiml  educa'i^ui 
eounsfs  by  taking  a  ^kii!^  test. 
Malo,  but  nut  fciiiale,  \ar>l£y  atIiIotvi>  mav  bo  cxcuuHciI  ivom  pi^Mcal 
^     ed  neat  ion  clas.sosf. 

Men,  l)Ul  ih^t  wuiiita,  Ui.i}  rccvn  o  aoadoiiiic  credit  fur  partioipijtiui;  in  inter- 
collegiate atldotics. 

AVuiatn,  but  n»>t  lat  n.  liUiy  be  abk  to  fuhlll  tbtir  ph>->ical  ediKation  reqiure- 
mcnt  by  taking:  ^u*  b  ci'ui^i  s  as  MiuaiV  daneinj;,  bowiitii;  or  arclu  ry. 
Whatever  the  fo^ni      ibc  difCta  ate,  it  i>  i.kMr  Ui.U  Mi^U  ^ex-ba,-ed  diflji^ixau.es 
are  a  violation  of  Title  IX. 

Ia^^i^llioa^  .vLii.U  all  i\v  .-Uideats  u>  eN^i  ipt  tbeir  |ib> -ical  odu^atioa  reqiure- 
mont>  by  e\c<.I]iUf;  ou  a  Utiie>-  a-,  t  iua.»  well  hr  fa«.vd  with  a  dileniiaa.  For  reasons 
of  idK\>i4>Iugy  and  tiaiiaag  k  i>  likely  liud  aiak*  x>Uidua>  will  in  general  ^t.ae 
higher  on  tU^e  te^i.>  Auii  Uianh^  MUikat-.  A  tt.-t  ^\bieb  failed  a  dii^proj  ur- 
tbauiteb  large  nua»b*.i  ut'  uu.iica  iiUtylt  be  ioaatl  di.-ti'*aunator,v  under  Titk  JX. 

I NTUA    r K AI.  PiiOGlU  M S 

At  a  ntajui-  ;taU'  uuI\ei.Nity,  ;\i»niCii  were  pn>liil4i»'d  Utr.v  o.irtieipatiai:  in 
any  ot  tU'  five  i.  .ua  >pi«rU  la  die  "AH  c'ampa.s  l;i\i>ic.n  I'ro^raai."  They 
could  only  eompfie  in  the  in  liv  idaal  c^r  daitl  spoi-ts. 
It  i^  c  nauiai  f  >i  iairaiaiaai  i  iJ^uaa^  i  t  providt*  niort*  opiM.rtunUie'-  for  men 
than  u  auca.  rt^.an!Ie>-  of  ILu  laieit.-t      wtaaiu  la  paUii  ipauag.  Many  wtaaen's 
grou»s  Mn  s  tiiat  *-t*       iiitiaiuaM.i  lauj^iaia-  r«ir  \\i»iavn  tan  >.*r\e  an  'aihnaa- 
tive  action"  itMotii'n    tbaf  i--.  Ua>  lan  pr.j  ule  voniea  wuU  tbe  opportunity  to^ 
develop  atideJic  bkilU  that  tb  \  dul  not  ae\eb»p  eatliei  bieaii-e  of  laek  oi  lacili- 
ties,  training  or  oneoura^einear. 

liEcnBATio.XAr  opiourrxiriKs 

At  one  Oido  u,>Ucuib>ii  a  wuniau  coald  not  u^e  tite  baadb.ill  courts  a  laalo 
signed  up  for  her. 

At  a  iar^ie  niidw  >tern  ^oliu^^^iiy»  the  intr.iniural  pool  wan  specifienliy 
reser\ed  fta-  "raoullj.  AdnuidmaM^  e  Siaff  and  Mab*  StudiwiK"  fur  appfoxi- 
maidy  two  hour^^  eat  ir  lia,^.  Tb^r  i^.  tbi.s  ua>  a  rinjo  for  nn«n  only. 
I*ro\idIn^^  diffiii  at  or  ^iieattr  roLitamai.tl  ur  lei-ure  >pi>rt  a<U\ilies  for  mem- 
hvv^  of  one  sex  nd;.bt  prompt  cbat^-.s  of  .-t.\  disi^rimmatioo.  Siudenks  might 
chaUenre  thU  antler  "J'itk^  IX,  ubik  eini*!»*\ee.-  migbt  cballengt*  Uio  practice  a^  a 
discriaiiaatory  fringe  benetit  under  employment  legislation. 

WHAT  CONSTITLTI.^  EQtALlTi-  FOli  U  OMEX  IX  COMrKVITUE  ATlILCTfCS ? 

The  di>i)aritit's  bctAet  n  t  ppijrtuniti*'^  for  wtJiuen  aial  ne  n  in  competdivo 
athletic.-  are  often  cu^n  uiou  pronouiiOtl  loan  tlte  d»^|),nitie>  in  miti'Ct»mp.entive 
athkiits.  AltliougU  tb '^e  tilffi renter  exi-t  for  a  \aiiel>  of  r^-aMUiK,  it  ajjpear:? 
that  they  ^\II1  be  t  bKil\  t  xa  iuaetl  in  ditejiiiiaing  if  an  in>taaU*ai  is  eoniplving 
with  tlK-  re(]uirement<  of  Title  IX. 

In  gemral  *Vt»nipt*tUi\e  aJdt  tie*^''  itfer  ^  to  atbkUe  U^'uns  ft>r  ^\hleil  selection 
is  leased  on  coiapotUite  skiU.  This  Uii^ilit  intlude  pr<i;;raiiis  at  tin*  \ar>it.\,  junior 
varsity.  fresbUiaa,  t*r  i  in  nif  in.'%»ante>>  tlie  inifamural  and  t  luij  it»vek  As  usc<i 
in  thi<  paper,  the  terja  eomi»etin\e  atbletas  inelad  the  avti\Uies  that  are 
conuuonly  referred  to  as  intorcollegiate  atiiletics. 

l*IIYiiIOl.OClCAI*  nfFFKKKNcLS  larTWKnX  Tin:  SKXKi^ 

It  ha^  vonu-tinus  Im  iu  argiud  tliat  \iiioroUs  pli.\>iea'l  atbUtv  renders  uomou 
sterile  or  otberwiso  daioages  tb»'ia.  TIon  belief,  as  \\eli  as  a  mnnber  more 
subtle  has  (eriabJ\  bt.a  d:>on>\»n.  Tiie>o  ninths  include  the  followmg:  ^ 

PaKleipalfnn  la  atbb  tits  uiiiibt  dama;ce  a  woaianV  it pr*nluetivo  ortjans. 
In  fact,  many  gyneeobjglM.  l>elk\e  tluit  \ij;orons  aeti\d\  improves  tlie 
inu-'culfir  >upport  in  the  pchie  area.  The  uterus  is  one  of  "the  most  sho*'k 
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rrsisUiitt  iuumal  ui5^au>  .tiul  tuii.^itU  ial>l.\  iiu^n- jnutcvtctl  than  male  '^^^ni- 
talia.  , 

AtliU'Ue  at'tiMU'  caUi^Oic  iiu*i;>l  :-ual  prohU  ul^  and  iiupiiK's^  iiiOnt>truni  regn- 
lavit  V.  Ill  latu  I hv  rev  t'rM»  a in>t'a 1 lo  be  triu*.  ^. 

Women  can  t  roavh  iuak  iu^iioin.aja^  dauing  lucn^rnatiun.  In  fact,  ni- 
,thi'njxh  thiTu  1^  a  ^jnat  (Ual  of  variability  autonj:  wouii-n.  \\i»un'n  Ulynijilo 
,  :UhK*t('>  iiavo  won  coaii>ttitioii.^  auU  t»iMlvti»  ri'turil.^  Uuiin^  all  .stagos  ihtir 
nionstnial  oycl'^s?.  , 

Fvaiale  niurc  fiatiile  than  iiialc  bones.  In  /act,  tney  arc  on  ihe 

uvorago  .sniaUev.  not  moro  irajjilu. 

VVonuMi  are  ntore  bkely  to  be  iiijuna  in  6uo\t>.  In  fact,  the  iajpry  rate  per 
l?artici|>ant  is  Iout*r  I'or  gult>  ibaii  bu>^  in  both  uoutatt  aiul  iiou  contact 
sports.  •  ^  . 

l^vmales  i;houUI  nut  i>la.\  tvntaci  H'^'At--.  liecau.  e  tUej  niiKiit  damage  llicir 
breaj^tA.  In  fact,  nudicai  amt  atUl^Ui.  auiii»»iiuts  aioUO  that  br.a^t  protectors 
CJUUI  be  (k«sii;iaHl  for  womuii.  jn>t  ao  \aiioa>  pioiLxihe  tMuipiuent  Iia:^  been 
dolj^ned  for  meri's. organs. 

Women  who  onga.m.'  in  ^trennoa^i  athl^ics  develop  buldnsr  nnLscles.  In 
fact,  given  tho  Kinio  amount  oi'      i\L^i,  liit  iU  U'UMaut.ut  ot*  bulging  liiii^chs 
depends  primarily  on  the  amount  of  niale  hormone  a  pen  on  bas.^* 
Before  pnbecty,  uuUvn  arul  leiuaKi>  are  neail.v  idvUiical  in  their  physical  ablli- 
tiei^»  Te.^tH  of  btrwigiii,  Uiiiscuiar  ciuUifauet',  tardiova^eiiUir  ondaiance  and  niut'>r 
perforKianee  shfM\  fow  diftcrcnc^^  b('t\\ewi  thv^  texe.s  lip  to  tl.i^  age.  Beyaud  that 
age,  liowfvor,  the  nude  b(et>iut*s  toii^aierablj  ^lr^al^*  i\  po.->e>j«e-'>  grejitcr  niii.scnlar 
and  cardiovascular  endurance  and  i-  u.^'ie  piuhcitut  In  almost  all  motur 
'Xiic.se  differeaccft  nierea.se  in  lau^nUiale  w  itli  liiue,  aud  the  U  mak  H  nds  to  j  latt  a\i 
between  the  ages  of  tvn  *iud  fount-eh.  Aaordiug  to  Dr.  -lack  Wiliiioixs  however: 
"Kccent  evidence  .  .  .  indicatt*>  4 hat  these  diftV-Knwe>  ma.\  be  more  of  an 
artifact  uf  soeial  or  cnltitral  reMrietioh>  ii*4'^H'd  ou  the  female  cither  at  or  just 
prior  to  tile  ont.^et  of  mi  uarclio.  titan  a  u>i.lt  of  true  biologkal  differences  in' 
puriormance  potential  between  t1ie  sexes.'*'*^ 

A  major  pliy^iyit/gicul  dia'eioace  b^luevn  adult  women  and  Uion  is  that  men 
ott  the  avvnm'  are  laii^er  anii  iteau^r  thua  wuunjn.  The  uvtrage  uonian.  on  the 
other  hand,  is  more  HcMblc  and  \uit>  better  i.alaiiee.  AVuUicii  in  .-p<;^it  i)eiiit  out 
that  most  sports  emphasise  and  re\\ai\l  trait*  in  whieli  luen  tend  to  excel. 

Av(^raoc$  vail,  ///u/tai/u^i/.—Akhougliui  ^^i>^^'l>Iy  ht  adult  female  may  be  at  a 
real  disadvantage  coinpetiug  wita  it.sajHri*Iy  at  adult  mak'  in  athleti^j  Ciaite^ts 
which  depend  primurii.v  on  H^einl  uud  MitiigUi,  ^he  niight  well  outperform  iin 
avcraOo  male.  In  the  words  of  1  )r.  Xiionuis  K.  ShafTer : 

.  .  while  there  arc  \ery  Mgiiiruaut  sf.x-relatod  differences  between  males 
and  femnlos,  it  :>i»ouUl  be  botue  in  uuud  thai  titcro  are  undotdjiedly  greater  il'f- 
fercnces  l)et\Neen  tiie  tliird  and  tite  UTth  i^urtciiUle  in  each  fec\  than  tiiere  are 
differeiiees  between  tlie  average  female  aiid  thp  average  male  in  terms  of  physieal 
performance.""  .     ,^    ...    ,  .„ 

In  other  words,  all  me-n  are  not  suiKrior  to  nU  women  in  all  athktic  skilN-. 
There  is  a- good  deal  of  overlap  in  ability  between  the  hqkcs,  so  that  a  ^ixiiLle 
inimbijr  of  women  outperform  n  number  of  men. 

FA'Cn.ITIKS  ANU  EQUIPMENT  ^ 

f 

At  an  keaguo  c(»llege  the  \vo:iien\s  crew  team  was  given  inferior  equip- 
ment btrailse  tiu-  Ciiay.h  of  tlie  na  n'.^  team  did  not  belie\e  that  wonww  could 
hnndlo  tlie  newer,  beiier  >helK-,  At  another  eastern  college,  the  cre>v  c>U'h 
autboi'izeil  tiio  u>e  of  fund>  de>iuaated  for  loih  the  female  and  male  teams 
to  piiri-iiasc  a  ^lioil  designed  fur  iueu  only,  rather  than  for  a  sliell  both  suxes 
coidd  readily  use. 

When  tiie  new  g>m  was  built,  tiie  old  gym  was  "retired  to  tlie  women. 
Generally  tliere  are*  great  dniereiu.^  between  the  faeilltles  and 'equipment 
avallabio  for  women  s  and  laen^  comi;eiiti.e  athletics,  even  for  the  same  sports. 


M  Katlil^^i-n  M.  Kn;;Ic.  '  Tlie  Groening  *.f  rdfl  i*  Spiifts."  .\a«oa  $  Schools,  Sri»toinber  19 1^, 
n  2U  '  ;tn.l  liU<  r\}'»\v  with  Dr  II.  Uo.ut  t'oUinn.  Xution  s  School^  ^^iV^^Anhor  V.}t'i.  p.  au. 

'',J',\o\  \V  Wllinrire,  *  Srront;tli.  i;iniur»»iiM»  and  JJody  Coii»in»sitior»  (if  the  Fomalo  Ath- 
IH*'  '  p-.iJf^r  prp^cntcd  at  tl»f»  Amcrluin  Mctlienl  A^^^ocKltkn  s  10th  Natloli.il  CVnfcronce  on 
ihi»  Vt  lb%d  A^I»^•ot>^  o:  Sportt*.  Anahfim.  Crdlf..  iHc  1.  H)7;5  , 

i«Thoin.is  ]J.  ShafTiT.  "Phvslolojcical  Conj<iaiTntli»ns  of  the  remain  rarticliinnt.  In 

froMOi  ami  S/JO//.  A  ^atton^it  i/(n.j>t/*  t'mjtuim,  e<I .  iKiroth.^  Ihirrls  (Stntu  iolU^c* 
'i  iiiiv'lu'Uihi.  Iii7-').  p.  ;iao. 
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yor  example:         *  .  *. 

The  women's  teams  may  get  the  "left  over"  equipment  Jfrom  the  men'^ 
teams  or  they  may  get  the  okl-equipmOnt  v^hen  the  menV  teams  get  new 
equipment. 

*  Uniforms  may  be  provided  for  the  male  team  only,  or  the  uniforms*  for  the 
male  team  may  be  more  elaborate. 
The  women  may  have  inferior  gym  or  locker  room  facilities. 
The  equipment  for  the  male  team  may  he  of  a  higher  quality  or  they  may 
h'ave  more  ''backup"'  or  practice  equipment. 

Equi lament  (such  as  practice  uniforms,  tennis  rackets)  may  be  provided 
for  male,  but  not  female,  teams.  v  ' 

All  of  these  practices  are  likely  to  he  challenged  under  Title  IX.  Many  institu- 
tions «1re  beginning  to  evaluate  the  i*quipment  and  facilities  to  assure  that  th^re 
is  no  disparity  baspd  on  sex. 

.pnovisioN  OF  MEI)ICALV^'I>TIl.\I^•I^•o  facilities  and  scrvicrs 

The  university  health  ber\ice  pro^ides  team  doctors  for  varsity  athletics 
I'or  men,  but  not  women. 

At 'a  private  eastern  university,  . members  of  the  male  football  team  ate  at 
a  ^'training  table"  which  featured  high  protein  food.  Xo  similar  provisions 
were  ma^e  for  any  female  athlete. 

At  a  west  coast  state  university,  certain  insurance  programs  rtre  a\  ailable 
to  men  athletes  only. 

A  woipan  athlete  who  injured  her  knee  could  not  use  the  ultrasonic  machine 
available  for  therapy  of  male  athletes. 
An  institution  wliieh  provided  .such  differential  services  (Including  insurance 
coverage)  to  male,  but  not  female,  athletes  would  leave  itself  vulnerable  to 
charges  of  sex  discrimination  under  Title  IX, 

SCUEDUUNG'Or  GAMES  AND  PRACTJCE  TIMES 

The  women's  varsity  basketball  team  at, an  ex-women's  college  had  dif- 
flculty  practicing  because  they  were  allowed  to  use  the  gym  only  when  the 
men's  teams  did  not  want  to  nsedt 

The  women's  swimming  team  at  one  elite  eastern  school  had  to  practice  on 
week  nights  after  dinner  because  no  other  time  was  made  available  for  the 
women  to  practice. 

liuutinely  giving  priority  to  teams  of  one  sex  in  scheduling  of  games  or  prac- 
tices might  well  l>e  considered  a  violation  of  Title  J^.  For  example,  all  of  the 
following  may  be  called  into  question  under  the  law: 

A.ssigning  male  teams  to  the  most  desirable  seasons«of  the  year  and  times 
of  day  to  compete  and/o'r  practice. 

Allowing  male  teams  longer  practice  session.s,  at  the  expense  of  practice 
sessions  for  female  teams.  , « 

Gi\ing  \ar^itj  teams  priority  use  of  facilities  if  there  are  substantially 
.  more  men  than  women  that  compete  at  the  varsity  level. 
To  resolve  these  iiriiblcni>,  female  and  male  teams  could,  for  example,  alter- 
nate dayji  (with  the  uumtn  using  the  facilities  on  Monday  and  "Wednesday,  tbe 
ii.vn  i,n  Tutsday  and  Thursday  and  both  on  Friday  and  Saturday).  Iitke\Use.  they 
u'UUl  alternate  "desirable"  and  "nndesirable"  times  (so  that,  for  example,  iieithoV 
team  a  I  ways  played  j)u  a  weekniglit  or  a  weekend ) . 

AVAILABILITY  Or  FUNDS  FOR  TUAVEL  AND  PER  DIEi£  ALLOWANCES 

In  order  to  pay  for  travel  to  athletic  events,  the  members  of  the  women's 
teams  had  to  sell  candy  bars  and  hold  bake  sales,  white  the  men's  teams 
traveled  by  chartered  bus  at  tlie  university's  expense. 

The  women's  teams  had  to  pay  for  their  own  transportation  and  meals, 
while  the  university  footed  the  bill  for  first  class  air  fare  for  the  men's  foot- 
ball  team. 

Often,  In  part  because  of  strikingly  different  funding  meclianis*ms  and  levels 
for  women's  and  men's  sports,  there  are  wide  discrepancies  in  the  opportunities 
that  female  and  nmle  teams  have  for  travel.  Often  tlie  per  diem  allowances  for 
nu  n  are  consldi  rally  higher  than  those  for  women.  Indeed,  in  some  institutions, 
•the  women  have  no  per  diem  allmvance. 


340 


341 


Usiiig  different  standards  and  providing  difforcut  opportunities  aud  amounf^  of 
travel  JUid.money  for  female  and  male  teams  is  eomiug  under  jJha^^^ 
,lenge.  Some  people  are  proposing  that  all  (or  predominately) 
all  (or  predominately)  female  teams  travel  together,  and  eompeto  at  the  same 
institutlous  on  the  tame  dajs  so  that  travel  costs  are  simultaneously  Shared  aud 
minimized.  ,  '  .  -  . 

ATHLETIO  SCHOLARS  nil's 

If  a  woman  accepted  an  athletic  scholarship,  she  wnH  automatically  Imnnod 
from  many  competitive  intercollegiate  athletics.        ^     ^  ,  vmi^m^ 
•  Until  the  spring  of  1073,  the  Association  for  Ipteroollegiate  Athletics  for 
Women  (AIAW)  had  a  strict  policy  forbldding^.female  competitiors  in  inter- 
collegiate athletics  from  acce|)ting  any  financial  aid  that  was  based  in  whole  or 
part  on  athletic  ability.  This  policy  grew  out^f  a  concern  that  the  Pi'OVi^ioo  or 
^•eholar^hip3  or  other  lln.-indal  assistancp  ^speciQcally  designated  for  athletes 
created  a  strong  potential  for  abuses  >vliich  could  be  detrimental  to  both  the 
student  and  the  quality  uf  the  institution's  athletic  program  for  woniOiK ^\  omen  ^ 
saw  the  problems  with  athletic  scl>olarships  for  men  tiud  tried  to  avoid  the  same 
problems  in  women's  intercullegiate  alhlutics  by  banning  scholarsliips  entire  y. 
The  different  positions  of  the  womejuV^  ami  men's  athletic  a^i^uciations  on  the  ^ 
issue  of  scholarships  are  illustrative  uf  the  different  approaches  and  traditions  in 
women's  and  men's  athletics.  The  -UAW  policy  was  changed  largely  m  response  » 
'to  a  suit  {KelUncvor.  ct  al.  v.  ^^EA  ct  al.)  brought  by  female  tennis  players  at 
.Mary mount  College  i Florida)  who  prute^^ted  being  denied  the  right  to  participate  " 
in  tlie  prestigious  AIA^Y•spuusorea  intercollegiate  competition  because  they  were 
recipients  of  athletic  schularsliips.  Xow  the  AIAW  no  longer  prohibits  female 
athletes  from  accepting  athletic  scholarships."  In  large  part  because  this  pro- 
hibition has  been  lifted,  a  number  of  ^institutions  nuw  offer  women  athleUo 

**cliolirsliips  ^'  u^^'^ 

Athletic  scliolarships  may  conie  from  a  variety  of  sources;  the  impact  of /Title 
IX  may  vary  according  to  the  suurce  of  income.  For  example,  it  seems  clear  that 
scholarships  which  come  from  general  university  funds,  student  activity  fees 
etc  im\<t  be  awarded  in  a  nondiijcrirainatory  manner.  That  is.  they  could  not  pro- 
vide different  amomit«  or  types  of  aid,  limit  eligibility,  apply  different  oriterm 
or  otherwise  discriminate  un  the  basis  of  sex.  The.se  scholarships  would  have  to 
refiect  the  interest  and  capabilities  of  the  student-athletes,  regardless  of  sev 
Although  the  Title  IX  regulations  are  not  yet  out  (as  of  April  39ri),  fheyjinight 
allow  an  institution  to  offer  single-ses  scholarships  for  "affirmative  actiorf  pur- 
i»oves— that  is,  in  an  effort  to  overcome  tlie  effects  of  past  discriminatioii  How- 
ever, .scholarships  which  are  administered  by  a  group  outside  the  institution  and 
which  the  university  in  no  way  endorses,  approves,  lists  or  perpetuatoft  can  be 

^^"Iwelat^^ts^^^  to  that  of  scholarships  is  the  availability  of  studeiit  employ- 
ment Providing  different  employment  opi)ortunities  or  options  for  female  and 
male' athletes  or  referring,  tljein  differentially  to  jobs  on  the  ba.sis  of  sex  would 
undoubtedly  be  deemed  a  violation  of  Title  IX,  as  weU  as  of  other  legislntlon 
prohibiting  sex  discrimination  iu  employment.  • 

BECRUITINQ  ATHLETES 

The  regulations  of  the  Association  fur  Tutorcullogiate  Athletics  for  Women 
state  that  some  "recruitment  practices  may  be  contrary  to  e'!:icational  oh- 
iectives "  and  clearly  furbid  subsidizing  camims  visits  of  prospective  student 
athlete^.  The  regulations  of  the  National  C*>llegiate  Athletic  Association,  on 
the  other  hand,  permit  the  institiition  to  subsidize  recruiting  athletes  in  a 
variety  of  ways. 

There  may,  howcTer,  be  some  probloros  In  the  diff«rances  between  the 
mentV^Dcrlfted  by  the  jroverning  as«;oclnt!on^  or  conferences  for  female  nnd^male  nthletes. 
F^r  ft  brirr  fllKcuss!^^^^  of  this,  see  "Sepftrate-But-Equ«l  Structures"  later  In  this  paper 

t«ror  ft  Ufit^^^^^^^  ^vhlch  offer  athletic  fich.dftrshlps  to  w..mei>  see  Nancy 

pftrson'/artlclof  "Sports  SchoUr»hlps  for  Women,"  In  the  March^Aprll  lOil  iSMie  r>f 

^^MT^R^'fifs^'nkelV  thftt  a  tmUcrsIty  could  not.  far  example,  meet  the  nonjJJs7hnln.;itory 
remi  rement'  of  TltW  lX  ^impty  by  opening  up  all  vftrslly  fo^tbftU.  varsity  b.ajketbftn  and 
liXywHKht  ^restllnff  icholarships  lu  women  becnnse  such  a  policy  would  effectively 
exclude  women. 
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Tli(v  pnictlocs  surrouminig  rccniItiiiK  male  college  athlek-s  have  perltxlicvtllv 

they  are  Lecoming  n.oro  like  a  ••fr..M-/.lc.a  .slave  n.ai  k..f  as  more  a.ul  H>or  ■  ,H  li^ie 
lepnrtments  run  n  tli.;  re.l  Hecau.se  of  the  n..st  an.l  the  i.re.s«ure.  fortU.  e  ■ 
'..jcgcs  have  (lroi)i)e<lfootbaJl  in  the  past  (eu  year.?.  ■  ""iim 

.le.su-«l.le.  it>ests  o»  eiiiiality.  For  e.\a)iU)le,  if  an  in.stittition  feels  that  reeniinn  - 
athletes  i.s  n.,t  .le.sirable.  it  um  wish  either  to  n.se  the  pnUiuv  lor  Civ 
to'ile.tMa|)lnisi/.e  reeruitiMK  for  niale.s  „r  to  hegiii  rwniitmg  female  atliletes  witii 
,    the  .same  intensity  that  they  have  l>een  reeruiting  males.  . 

MKlir.V  COVKIt.VOB  IW  SPORTS 

111  some  stadfuius,  women  a'.-e  not  allowed  in  the  pies.s  bo.x.  with  the  result 
f  (hat  they  cannot  adeijuately  cover  pime.s.  .  >  im  uii  rt.smi 

«iw2'"^'i  «-e,-itern  univer.sity  protested  .-.o-called  "lioiiev 

.shots    of  women  .speetator.s  at  .sports  eveut.s.  The  woijieu  said  that  tlier 
Jieither  waiite.l  nor  needed  -the  defeu.ve  of  their  ph.v.sieal  aitrae  I  e  ess  In- 
Ithe]  sports  inforiuation  director  ortlie  media  "  •»>r»»-ii^eiiess  dj 

Women  at  a  niimher  of  iiistitutioii.s  have  rai.sed  the  issue  that  women's  athletics 
a  e  .i..t  rc^.e.ved  suffi.-i,.i,t  .-overaKc  in  i.niver.sit.v  puhlicatio  is  (  m".s  e  ea.  e^T 
1 .1 IIH  11.S  ne«-s|,,tlfltcs.  etc.)  or  that  the  piUdic  informalimi  oflico  of  the  iii.stlti  ti  m 
pron.leH  Services  fo,-  incnS-.  hut  not  women's  athletics-.  It  seems  clear  that  "i 
u«.m-sity-.s,>on.sorea  or  funded  p.il.licatious  or  services  are  Li  d  1  v   he  im 
ver.si»y.st)bligatIon  not  to  discriminate  on  ilie  ba.sis  of  se.v  " 

TirB  SEr.KCTiox  or  si'orts  axii  u:vKr.s  oK  co.mi'ctitiox 

A  large  iiiidvvesterii  university  spent  over  .?2.(K)0.000  on  its  iiicn-s  intereol- 
Icgia  e  athletic  program.  There  was  wi  com/Hirublr  piugram  tor  womeifs  in-  . 
tercollegiate  athletics.  In  fact,  no  imivcrMv  moitoy.wh(tt.t>,cvcr  was  otticiallv 
spent  on  women's  intercollegiate  athletics.  '  omciaiij  , 

budcet)  while  women  have  lliree  sports  (with  a  :^2,m> 

A-coaipetitive  atliletic  piograni  often  iiiclndes  sports  at  the  varsitv.  junior 
^ar.Mty  fresiiman  ami  ocea.sionally  the  intramural  or  club  level.  The  evel  Of 
competition  offered  i.s  expected  to  vary  according  to  the  skill  level  of  the  l  ai- 
tlcipan ts  «iid  opiK)rtuni(ies  for  .•om,H,tilion.  However.  biK;a.i.se  fewer  vViUen 
generally  pnrtifipate  in  comiH-titive  mntx.  their  op,K,rtunity  f.n^  coini  etit  o  a 
various  levels  ,slinii,te.I.  As  part  of  au  •  affirmative  action"  or  ''renied  al   ct  o  '• 
l-rograni  concerning  w„nien-.s  athletics,  an  institution  iiiiglit  both  encourage  s- 
own  Avomen  stu.lenis  to  participate  in  athletics  ami  em^oiiiaKe  other  iiistit iitlo  s 
■tH^l■,M""  '-""'''i-Vf ''••I**''-'-''  P'-'^rams  for  women,  .so  that  the  women  J'  g  vi^i 
institution  would  have  Ki-eater  options  for  comiKititioii. 
'    ^^^°T'  people  are  recommending  that  iiistiiuiions  conduct  peno<lic  .student  siir- 
o  H,i""  •  "■.^""'•••'^     "-"'i'-l' ■'■'•"ibers  of  each  sc.x  would  .le.sir..  to  J.i  - 

IK-te.  the  appropriate  levels  of  couipc^tion.  and  whether  (earns  .should  be  single 
•sev-  or  mixed.  They  argue  that  these  asse.s.siiieuts  would  pro^iih-  la.stitutioii.s  wrtl, 
guidance  coiicerniiig  t he  niost  appropnale  way  to  expand  opportunities  as  wimieii 
become  more  involved  n  coiiipetUIv..  athletics.  They  fur  I'er  arg  le  that  ese 
•.surveys  should  be  conducted  yearty  (iK.rluips  using  data  proeetii,.'  cards  >t 
re..strnt  on)  .*o  that  the  athletic  opimrtmritii.i  for  uomei  4u  lc7dsaT(M-e™^ 
to  changing  interest  pattfiiLs.  Oppoiienl.s'  of  this  plan.  In.wever.  .sav  tl  at  "  ich  • 

survey  would  be  dllliciilt  and  cxpcmivc  to  a.  iiiiter  and  that  it  poses  a  govern^  , 

-  aiu'c  problem.  They  al.so  fear  that  they  would  be  forc'cd  to  change  the  at  te  lc 
opportunitie.s  availab  e  for  men  if  male  students  were  .similarly  allowed  to  av  a 
niaior  role  iii  dett-rimiuug  what  athletic  opportunities  were  available  to  lliem. 

Tin:  c.M.r.  Foii  AKKiiiJi.n ivK  .u-rio.\  for  WOMK.V'.S  .MHI.CTICS 

o^^l!!!^!''',u,"'T^^^^^  institulion.s  should  tal>e  nflirmntlve  action  to 

meicome  the  effects  of  iia.st  •(hsertiiiination  in  eomiH-titiv,.  athletics  Alreadv 
hero  have  been  a  number  of  changes  in  the  ntldetic  opportui  it  ^s  aval  aide  ^ 
wnneu  lM  educational  institutioiLs.  .Spv,.rai  states  iiave  i  a.s.se,l  .state  la  vs  t"f  one 
..p  a.hletlc  opport unities  to  women.  Others  have  e.xpnnded  the  op,wti.ni^ 

ERIC  , 


/ 

/ 


343 


available  to  women  in  rosiMUiM'  to  pros&uro  n»u1  i oiiiplaints  fnun  civil  vv^ht^ 
groups  ami  womeji'.s  j;ruups.  l.u  aaiUtioii.  a  growiut:  iiuiuIum;  ot  iiiNlitiitioiis  an* 
rondm^tiiix  stii(lii«s  to  ih»U'iiiiiiie  the  a(lo(piac,N  ut  'tho  atlilotic  opportimiMtK  toi 
eomiKititive  atlih'tu-s.  Tho.\  Mu>^  that  institutions  .shuuld  iiM*  their  lacilifU'^  aun 
service.^  to  tlie  fnUeht  to  aNsniv.suiistanti.il  participation  h\  women  in  competif ivo 
aUiletic??.  ^  m  . 

CoMPbTiTivK  ATHU^ncs.  StNou;  Skj:  \s.  Mixku  UVMs 

Th\^  issue  la  as  complex  as  it  is  i  oinroversial.  A  nnmber  of  or^Miii/.adons  liavo^ 
taken  stands  on  it.  often  for  \er.\  dilYerent  reaMin>.  The  unestion  (jf  '^  oed  leanis 
has  jienerated  more  pnidu  it.\  and  ni.uv  court  m  lion  ihan  perhaps  any  other  i^sm- 
coneerninj:  women  in  sport.  , 

Often  people  ask  if  the  fact  that  a  spoil  i.s  a  *'eontatt  s|M.rt  can  he  us(»d 
justifv  prohiluliinc  women  and  men  from  pla\in^  on  the  >anie  team.  1  hose  wln»- 
impose  emuUieatioiial  eoiiiai  t  .sport>  ^'eiu-i<dl\  hase  their  oppoMli-m  on  a  coiuern 
for  the  physical  .safeL\  of  the  wiMiien  or  on  the  Idea  that  uonan  and  men  sht^nPl 
not  he  foned  into  "VMnitaet"  siluatious.''  Ad\maies  of  <'oedneational  ecmtjict 
sports  point  (mi  that  coinpeiiti\e  athletit.s  are.  hv  their  vei\\  nature^  closely  mi- 
pervised.  and  medical  e.xpeiis  and  ploMial  edmattirs  >ay  ih.'it  the  woman  who 
is  capable  of  inakinj:  a  ecnnpetiii\e  tea'm  i.s  no  more  sus<eptihle  to  Injnry  than  h 
man  who  is  capable  of  making  a  team.  Also,  theiv  apiH'ais  to  be  no  lepil  basis 
under  Title  IX  for  differcnliatin^;  between  loi^act  and  non  lonlact  sporls. 

Perhaps  ir  uonhl  he  helpful  to  ouiiine  some  i>f  the  faetors  that  one  mij;ht  con- 
sider in  evalnatin;:  w  hicli- stnu  tore  mixed  U'oeibnatiiHiul)  teams,  sinjrle  se^ 
teams  or  some  et)mhination  of  the  |\\o  In  most  likel.N  to  pri»vlde  eciual  oppor- 
tunitv  in  eonux«iiiive  aililelirs  foroolh  women  and  nu*n.  *  .      .  , 

In  evalnatin;:  these  struetures.  institutions  iua.\  lind  it  helpful  to  keep  in  minu 
that  the  impact  of  a  p(»lb\\  t»r  pi'aetiee  must  fail  eMUally  on  botii  suxes.  In  other 
words,  docs  the  imlicy  ha\e  a  ili.sproportiun.itc  effeci  on  one  sex      the  other? 

snorU)  ALt.TKAMS  nK<0\MM.KTKLY  (  OHDl'CATION  AL? 

To  <ome.  eonipU'le  Sntcj:ration  t»f  the  st-xrs  in  all  siM.rts  would  appear  to  be 
both  Ihe  most  simple  ami  ihe  least  diseriaiin.itoi'\  sulnlioii.  I'lion  closer  inspei 
lion,  however,  it  beeomes -eiear  lb.it.  bctaase  of  the  diftVreiues  in  traininir  and 
physiolojr.N.  ^\U'U  an  arranuenieni  would  efletti\el.\  tUminate  opiMutunities  f«ir 
women  lo  play  in  or;:aiu/.ed  eomiK'tin\e  athietius.  Tor  these  reasons,  this  alter 
native  wonhl  m»t  appear  lo  be  in  line  with  the  prini  iplc  4»f  e4n.1l  i^ppc^rl  anity-. 

SlIori.DTIIKItK  ni.  TWO  IKAM.s  FOIfi.At  H  sroUf  :  ONK  ^KM  Al  K.  0\K  MAIX? 

gne  wav  In  winch  an  tustiintion  no^:ld  aiienipt  to1»c  in  toui|diame  witli  TitU- 
JX  whuld  he  to  (operate  par.dlei  male  iiitd  ft  male  sin^tle  sex  leiiins  (without  di< 
criniinalit»n  in  serviees.  t'anlities.  eiinipnn^nt.  etc.).  for  sport,  nowever,  ;i 

"major  proldein  wiUi  thi.s  appro.oh  is  th.ti  '  M*p,irate-bnt-e»pial"  hasheen  iicneraUy 
eimsidercd  mJnnniUj  tutnittnl  Mine  ihe-Snpicnn^  (%mil  oullawed  rmially  sc^? 
related  c(jueaiitm  m  li>ol.  In  jjeuoral.  the  onl.i  times  tliat  '  si  p.irate  bnt-eipiar 
h:is  lieen  ctmsidered  aeeeptahle  w  lien  .sex  di.M  riminatiou  was  iinohed  has  heeii 
HI  issues  related  u*  prnat>  J  sm  li  a>  llic  ust*  of  halhroom.s.  lotker  rooms,  dressinir 
rooms.  ete.K*  t  opponents  i^f  tiio  '  ^epaialedaU-equar'  approaiU  h.i\e  also  erilici/.e<! 
It  hecans».  it  iUn-s  not  allow  the  su|K'rior  femaU*  .ilhhie  lo  eompete  on  the  male> 
leani  nvhieh  miuht  well  be  the  learn  uitli  the*  hi;;lte.sl  .ibilil.\  lc\eli.  .\bu-eo\er. 
thisallernarivo  ml^ht  he  prohihitlvek\  expensive. 

Advoeates  of  this  ;iltcrnat(\e  maintain  that  .ii»i»l>ln^  I  lie  "sep.irale  hut  e<|uai" 
principal  in  eompetilne  aiiiietn>  ran  be  justihed  for  m  x  di.M  rijuinatiou  (hui  not 
race  thseriniination  >  i»etause  there  are  «;eneral  ph.\siial  dilTercmes  belween  aU'l 
men  thut  md  hetui-en  bhu  ks  and  wbitesj.  The.\  naiinlain  thai  women's  alh 
let  ICS  are  dinferent  from  men  s  .»thle(ii>.  ewn  when  the  ^aiuv  they  are  playintr 
IS  the  same.  lA.s  an  examt»lc  of  tlii>.  tln\\  cite  iho  diflVreiit  slraiej:ies  and  skills^ 
that  are  inv<»lved  uitii  wtimenV  and  inen\s  imnis.)  Superior  wianeu  jflldctes- 
could  iiot  -move  up '.to  tlie  nieir.s  Iciin,  so  that  the  woimn*s  tiani  wiaild  not  bo 
umlercut  by  iosin;:  its  best  athletes. 


^'Sonu•  iiionlf*  malnr«ln  that  ha\iiij:  woinrft  nnd  tmn  onmpoto  In  foiU.ict  tsports  wonld 
infrm-v  ft»  tln'lr  prtNac>  rights.  CNjtin<»ol  fur  tin         York  City  Ikmrd  nf  Ill;:hPr  l.auojt 
tloii  loiuhidiik  ho\\eN»*r.  tlu^.v  <1U1  iu>t  l»dle\c  that  p.irtlclpfttluh  In  contact  sports  would 
vh»lftte.a  jK^r.son's  rU'ht  of  privacy. 


ERIC  '      '  351 


344 


^  major  advantage  of  the  separate-but-equal  team  approach  is  that,  because 
Ihe  two  teams  can  operate  in  unison  iu  many  areas,  this  approach  might  be  a 
fast  and  effective  way  to.  rectify  some  of  the  current  imbalances  in  resource  al- 
♦location  and  spectator  interest.  For  example,  a  method  of  scoring  modeled  after 
that  used  in  the  Olympics  has  been  suggested  by  a  number  of  people  as  a  way 
to  capitalize  on  the  **two  team"  concept.  Under  this,  female  teams  would  com- 
I)ete  against  female  teams  and  male  teams  against  male  teams  (alternating  the 
game  or^er,  since  the  second  game  is  generally  the  "star  attraction").  The  scores 
•of  the  two  contests  would  be  totaled  to  determine  the  winning  school.  For  ex- 
.ample,  if  a  school's  women's  basketball  team  won  SO  to  60  and  the  men's  team 
lost  by  55  to  70,  then  the  school  would  have  won  the  competition  by  a  five  point 
margin  (135  to  130).  Proponents  of  this  approacji  point  out  that  having  the  two 
teams  travel  and  compete  together  would  minimize  travel  exi^erises  and  provide 
an  Incentive  for  those  involved  with  women's  and  men's  athletics  to  woric  to- 


;^nOULD  •THERE  BE  TWO  PRF.DOMI;VA>'TLT  SINGLE  SEX  TEAMS,  WITH  X  PROVISIOX 
ALLOWIIfO  THE  "U:7DERD0G  SEX"  TO  "COM.PETE  TJP"? 

This  idea  has  been  suggested  as  a  way  to  provide  the  superior  female  athlete 
with  a  chance  to  "competo  up"  (that  is,  compete  for  a  position  on  the  men's  team ) . 
This  mechanism  would  work  in  the  following  manner:  Assume  that  there  are 
"separate-but-equal"  teams  for  women  and  men.  However,  the  skill  level  of  one 
team  (for  example,  the  men's  team)  is  considerably  higher  than  the  skill  level  of  , 
the  other  women's)  team.  Therefore,  in  this  case,  women  could  **compete  up"  but 
men  could  not  **conipete  down."  The  result  of  this  alternative  would  be  two 
teams— one  team  which  would  be  substantially  male  (hut  officially  open  to  cither 
sex)  and  one  team  open  to  women  only.  (Of  course,  neither  team  could  be 
favored  in  terms  of  facilities,  opportunities,  etc)  This  situation  would  be  an- 
alagous  in  .some  ways  to  the  opportunity  that  members  of  the  junior  varsity  team 
often  have  to  try  out  for  the  varsity,  while  the  reverse  is  not  iKirmitted. 

Although  this  approach  might  provide  the  superior  female  athlete  with  the 
opportunity  for  the  highest  level, competition,  it  has  been  criticized  as  administra- 
tively unwieldy  and  too  complex  to  be  workable.  In  addition,  some  women  foar 
that  tliis  practice  would  have  the  effect  of  skinmiing  off  the  be.sfc  play«r.s  from  the 
women's  teams.  Opponents  of  this  apf)roach  also  point  out  that,  altlio^igh  the 
wonaan  who  makes  the  men's  team  is  likely  to  be  one  of  the  be^t  players  on  the 
women's  team,  she  is  not  likely  to  be  one  of  the  best  players  on  the  men's  team. 

SnOrLD  TIIEUE  BE  THREE  TEAMS:  <ONE  FEMALE,  ONE  MALE  AND  OXE  MIXED?  ^ 

Proponents  of  this  **three  team"  approach  maintain  that  it  offers  the  best 
features  of  both  the  single  sex  and  mixed  approaches.  They  argue  that  it  would 
provide  opportunities  for  students  who  want  to  compete  on  single  sex  teams,  a.s 
well  as  mixed  teams.  In  addition,  they  maintain  that  this  alternative  wtiuld  pru- 
vide  the  most  students  with  the  opportunity  to  particil)ate  in  comp/titive  atii* 
lotlcs.  They  argue  that,  if  competitive  athletics  Is  an  important  part  off  the  educa- 
tional experience  at  an  in.stltution,  as  many  students  as  possible  sho/ld  have  the 
opportunity  to  participate  in  them. 

On  the  other  hand,  those  who  oppose  this  approach  point  out  (hat  havin;?  throe 
teams  for  a  sport  could  be  prohibitively  exj>ensive.  They  also  maintain  that  hav- 
ing three  teams  would  dilute  the  available  athletic  talent  and  result  in  mediocre 
athletic  contests.  In  addition,  they  say  that, it  would  be  difficult  to  find  other  insti- 
tutions with  similarly  structured  teams  to  compete  againsj:,  .since  thi.$  approach 
would  require  a  rather  large  participation  rate.  Also,  women's  groups  fear  that, 
unless  there  Is  a  reaulrehient  that  the  mixed  team  be  fifty  percent  female,  it  would 
become  In  effect  a  second  all  male  team.  ^ 

IP  THERE  IS  A  SINGLE  TEAM  FOR  A  GIVEX  SPORT,  SHOULD  IT  RE  .SINGLE  SEX  OR  ^flXKD? 

^  The  concept  61  **soparate-hut-e<iuar'  teams  is  complicated  by  the  face  that  wom^^n 
and  men  often  have  different  Interest  patterns.  Generally  in.stitutionb  offer  dif- 
ferent competitive  athletic^  fur  women  and  men  based  un  the  as$umi>tion  that 


"  In  pom^  ln«tnncM  (tot  ^*xftInpl^  the  bnlance  beam  and  some  other  gymnastic  events). 
thiH  situation  mlKht\rell  bererersed 

«Tho  nrcumcnts  for  and  acalnst  allowing  women  to  "compete  ^up"  that  were  outlined 
earlier  would  apply  here  «s  well. 


gether  more  closely. 
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they  have  different  Interests.  For  example,  an     ^^^"^^'J  "l^S^.^.^f^^^^^ 
for Vomen  and  football  for"  men.  Assuming  equa  opportunity,  f^^^  ^  t uuUon  p^^^ 
no  problem  until  a  woman  tries  out  for-Uie  footbal  team  ,^"fXief 
Uie  field  hockey  team.  The  institution  is  at  this  point  ^«^ed  wiUi  dwjiding  NNhet^^^^ 
it  is  in  the  interest  of  edual  opportuuity  to  allow  tlie  member  of  the  opposite  sex 
to  try  out  for  the  "single  sex"  team.  .  ' 

Many  people  argue  that  not  allowifig  the  person  to  try  out  ^^f.^^^^^f^^^.^^ 
infringe  on  his  or  her  individual  rights.  Others  courjter  hat  tl^e  effwfc  of  tU  s 
W  door"  policy  could  well  be  discriminatory :  that  is,  while  a  ^ooa^^ny  men 
nS  qualify  fof  the  -'women-s"  field  hockey  t^aip;  few  (if  any)™ 
qualify  for  the  '^menV  football  team.  They  argue  that  the  effect  of /hisJvi,^-NNa> 
open  (ioor  policy  would  be  to  provide  substantially  more  ^^^"P^  ^XL^'on  n  o 
opportunities  for  more  men  than  women  and  that,  if  men  ^^'^^^e  f  ^/^^^f 
^VbmenV  tleld  hockey  team,  the  "women's"  team  might  eventual!^  be  pic-  ^ 

^X*'t?yiiig  ito* resolve  this  difficult  situation  and  assess  whether  intcgraUiig  i\u^ 
single  sex  team' would  be  di^^criminatory  or  in  line  ^'^th  ^^^"^I.^PJ^^^^""*^^^^^^^ 
institution  might  examine  the  overall  pattern  of  coinpetitivij  athletic  opportuni- 
ties olfered  to  women  and  men.  An  liistitu\iou  might,  for  example,  decide  to  pro^ 
vide  one  fall  sport  for  each  sex-field  hockey  for  women  and  football  for  hhmi. 
(Thi».assumes  Uiat  roughly  etpml  facilities,  opportunities,  etc.,  are  Provide;  tor 
both  teams.)  Based  on  this  decision,  the  university  might  refuse  women  the  oppor- 
tunity to  particiiwte  on  the  football  team  and  refuse  men  thb  opportunity  to  par- 
ticipate on  the  field  hockey  team  (especially  if  opening  up  both  teams  womjl 
have  t>ie  effect  ot  di>>piacing  a  significant  nmnber  of  women  but  few,  if  any,  mou  K 
The  above  reasoning  assumes  Umt  there  arc  roughly  comparabfe  female  and 
male  teams  and  programs  for  similar  sports  (e.g.,  field  hockey/loo  thai!)  in  u 
given  season.  If  these  '  equal"  opportunities  do  not  exist,  the  argument  for  keeiH 
W  a  team  single  sex  does  not  apply.  In  fact,  .soine  people  argue  that,  »f  the  e  is 
not  sufficient  interest  to  have  iseimrate  teanis  for  Uic  same  sport.  »ien  lie  sti- 
Mutions  must  open  up  the  one  team  it  does  Jmve  to  both  seXeS  On  a  comp*^tituo 
basis.  ^> 

SHOULD  TEAMS- BE  JIASKD  0:^  HEIGHT  AND  WErCHT?  ' 

Although  thi.^  structure  docs  not  ofiicially  dei>cnd  on  sex,  the  hoight/wcigbt 
categories  \cert.iinl3  the  categories  at  the  e.\tremes)  would  he  virtually  single 
>e\-.  For  competitive  athleUcs,  this  structur^Jias  been  criticized  because: 

It  might  give  the  illusion  of  noiuhsciimination,  ^\hile  at  the  time  per- 
jjetuatmg  OiscriminaCion,  especially  if  priority  were  given  £o  the  larger 
helglit/weight  teams  (whicli  would  generally  be  all  male)/  . 

It  would  require  too^many  .separate  teams  to  be  administratively  feasible 
and  it  would  therefore  be  prohibitively  expensive. 

Some  iHJrsons  claim  that  there  are  valid  physical  differences  (such  as 
muscle  mass;  between  the  se.xes,  even  between  women  and  men  of  the  siime 
height  and  weight.  .  .    /  .   i  ^ 

Although  this  arrangement  is  probably  -lot  practical  or  desirable  for  all  com- 
petitive athletics,  a  nmnber  of  people  maintain  that  it  \MiuId  he  a  Mahle  option 
for  intramural  noii-competitive  and  iiistructional  programs. 

Wn.\T  OTHEU  AlitERXATlVCS  ARE  TirKRE?  * 

In  the  Julv  1973  issue  of  ^fs.  magazine,  Bre^ida  Feigeii  Fasteau*  a  lawyer  for 
the  Ainerioaii  Civii  Liberties  Union  AVomenn  lUghtrt  Project,  identifies  several 
Other  options,  all  of  which  i?he  finds  tttmcccptahlc:  ^ 

A  svsteni  involving  ability-determined  first  and  second-.««(rIng  teams.  She 
find.s  this  inequltalde  because  it'Would  probably  result  in  ticn  ail  or  pfedoini- 
muitiv  male  teams,  with  no  increa.^ed  opportunities  for  women. 

A  ftr.st-string  team  that  is  stj.\-integrutt'd  ami  a  swuud  .**tring  aV-fcinale 
team.  This  might  be  criticized  foV  discriminating  against  men. 

A  fir.*?t-strintr  team  based  on  ability  with  a  i^pcond-.string  team  that  was 
cveuLv  divided  lictweon  WDinen  and  men.  Fasteau  dop.s  m)t  favor  thi*?  ap- 
proach because  it  wotjld  have  the  re«?ult  of  favoring  bojs  by  virtually  assar- 
ting them  one  and  :r  half  out  of  the  two  teams. 

»Fajstcau  fnvorn  scpnrnt*  t^nm^.  ercn,  if  the  outstnndln^  fomAlc  athlete  (I(^os  not  Imvo 
tho  opportunity  to  compete  nt  the  highest  level. 
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'    A  quota  .svsUmii  niqiiiiinj;  half  fenmlus  and  half  malt?.«5.  TU\H  ayhtvm,  she 
feelb',  would  can.so  a  variety  ot  problems,  anion/ theia  "intratearu  ostraciz- 
of  ihp  L^uJMien]  who  dilute  the  overall  iKjrfoi inance  and  interteam  ex- 
Dloitatioii  of  the  *\v,ealRjr  sex'  by  nienihers  of  the  opposing?  teani." 
Theie  is  yonsiderahle  disai^maneiiUanwn;?  ph.\>ical  cduLattirii,  legal  experts 
and  \vouT0H>  groui)b  ab^at  what  ih  the  l«>r  ai<ptoJJi  h  to  t!ii>  diffirnU  and  coni|)le.\ 
prohlem.  Otyher  alternati\e.'>  not  mentioned  here  n»a>  (•\(ilve  ab  thf  issue  is  .studh'd 
)upre  c  losel.v  and  as  \.t^ion^  appr^ai  he>  are  put  udo  i>raerice.  Wi»nien's  iiru\\\>i>  aru- 
su-esslujr  that  it  is  espe(  iall.\  inipoitant  to  h;ok  at  the  ni^uU^t.  und  cffcctft  of  iM>li- 
cie^.  as  well  as  the  polit•ie^  t'heuii>ehe>,  to  detenniue  if  there  is*  etjind  athletic 
op{K)r(uuit.v  for  women. 


The  issue  of  fmulinj;  i^;  ceutnil  to  the  Ksue  of  eMualit.\ .  Althouj?h  there  uia.v  not 
he  a  one  lo-oue  rehitlnnship  between  the  amount  of  mone.\  expended  and  e<|ual 
opportuuiiy.  it  seems  certain  (hat  lumlinj;  levels  and  meehauismb  will  need  to  he 
studied  ill  evahiatin?;  the  de;rreeof  inecpdry  for  wonu'u  in  sport. 

Souu'  wmnen's  ;;rou|)t.  .ire  pressing  for  an  "equal  exiRMiditure"  standard.  Usiir^ 
this-  prim  iple,  instHutiiais  woiihl  be  required  to  spend  the  same  auioiiut  of  numev 
per  "<tu(h'nt  or  per  iiartieipatinj;  athlete  for  females  and  njale,s.  Thej  arjriie  that 
M<  \<  the  iM'sr  wa.\  to  make  (eitaiu  that  wi»inen  and  uien  have  equal  opportunities. 
In  coiirrast  Ui  ihU  point  id'  \ie\\,  some  athhdie  a.ssiKhitions  ar^jue  that  revenue 
prodiicin-  <\nn'{^  shouhl  be  i»artiall.\  or  totally  exempt  from  the  requirements  of 


Perhaps  the  vni\  of  the  problem  eontcrnins  fnatliufr  wonieus  iutereolleKiate 
athleties  is  ih.u,  with  a  tiidte  amount  of  mone.\  a\aihihle  fur  intercollegiate  ath- 
letif.s',  provldiii*:  m4»re  tqual  fundi  as  for  u  omens  teams  miy  mean  tJiat  insUtu- 
tioiis  eainuu  alTord  to  eoutiuue  tt)  fund  men's  teams  at  high  levcds. 

The  issues  innd\etl  with  tlie  funding'  of  prouran.is— where  the  nuuie.v  comes 
from,  how  nnnh  allocated  and  what  it  is  usetl  for— are  lM»th  roinpU>\  jiud  clo^elv 
interrelated.  Tlie  follow  in^;  outlines  some  of  the  important  areas : 


At  a  western  .'state  universit.y  the  men's  athletie  pn^jjram  is  funded  as  a 
Hue  item  in  tlie  regular  hudse.t.  Tlie  wt>meu's  program,  howe\er,  must  e(un- 
.    pete  with  the  chess  eluh  (o  receive  student  activities  fees. 

At  one  hir.£:e  state  institution.  *»uiv  .*^o.(MH»  of  the  .^liS.tMX)  raised  hy  student 
-    fees  for  athletiis  was  allocated  for  womel^^  pr»»;:ramV.  even  thoiiVh  about 

oO  percent  «»f  the  student  body  wa.s  female. 
Tlif  s^nin  es  of  funds  for  athletiis  \ary  ;:reatl\  from  canquis  to  campus  :  often  the 
?iouives  of  funds  for  women's  and  nun's  athletiis  ott  tht  huuu  rnmitna  are  dra- 
matifally  dilTi  n  nt.  Althou;;h.  this  situatiiat  mal.es  prtnidia;:  equal  opp.irt unity 
a  more  complex  issue,  it  is  doubtful  that  loiUn;:  dilTerent  Mmmn  of  fuudinj;  tor 
y  wjoinen  s  and  men's  (i»mpctlti\e  athletius  is  in  U.M-lf  a  \i«dation  of  Title  IX.  pro- 
vided that  such  fiuidiu;?  diK's  not  ha\e  a  dlspr»q>ortioiiate  efVcct  t»n  the  basis  of 
sex  in*terms  of  projrrams.  faiilities.  etc.  *  If  the  athlctit  programs  for  w/aueu  and 
men  are  funded  in  dilTerent  w.i\s.  the  burden  to  i*ro\e  that  this  complex  fuudiui: 
partem  does  not  disiWudnate  on  the  basics  t»f  .s(.\  likeh  io  lie  witli  tlie 
institution.  ,  ^ 

The  funds  for  iufere*>lle;riate  atldetits  \\u\\  cotne  fn»m  ,snch  (li\ei>e  source.s-.as  a 
line  Item  in  the  Institutions  bnd;;et.  student  aHiutifs  fws.  re\enue  ;:enerated  hv 
athletic  events,  the  athletic  depaitment  (whit  h  j.>«enerall.\  all  male),  the  women's 
or  ineu'>  physlial  ediu.itii>n  ihpjirtmenr.  or  from  fund  raising*  aetiMtifs.  { In  addi- 
tion, of  course,  ftinds  for  the  support  ot  Iiitercoire?:iate  .ithletics  may  also  be 
"hidden"  111  the  iii<titutioa'>  bnd;:et  in  a  number  of  wa.\s~iuaiiitenanee  on  the 
sr.uliiuu.  pra*  the.  ir.\ms  and  fields,  health  care  pro\ided  h.\  the  university  health 
service:  salaries  of  coaches  4»r  trainers.  in^' athletes  special  consideration  for 
scholarships  o>  student  ei»qd4>A*ment .  and  so  forth. i  A  stmlv  of  the  "Status  of 
Fundinu'  of  Women's  IntcnolieKlate  Athletii.^"  i^lomml  t,f  Utulth,  PhvMval  kilu' 
ration  and  Umfntioa,  ()at>ber  IIIV.'J)  fi>and  that  the  mi»st  frecpieiitly  jiuMitioned 
funding;  source  was  a  line  allocation  froiu  tlieselejol  bml?:et.  However,  only 


*'S«mr  womoti'<?  i;roiip<  a^cu^  that,  oven  If  soparato  sources  of  funiUns  (or  sonji 
strtictiirtw)  ftr»'  nllowml  fi»r  rmnnptUive  ntldotics  to  tho  oxtoiit  that  thov  an«  ^Jn;rlo 
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25  percent  of  Uie  progi'ams  wMwiX  fuuditix  from  i;OJ»n'C.  A  f;ir  hiynvv  lU'iv 
iKirtlon  (4l,i.ercent)  jUmkmuIciI  uii  j^tiiaoiit^ivtivit.V  fc^cs?.  Xhosy  that  wen-  fuii(le<l 
from  these  feis^  lu^eiieralieM»re.si,f(l  a  lit^U  (leKreo of  OissaUsfat'tloii  bwaiise  of  a 
lack  of  consUteuey  and  ijecurity  In  fanding  itroni  year  h)  year.        •     .  , 

In  addition  to  xta  injionsbtenuy  M'-^P***  ^a».V  If  allmatmn  Is  sovurned  by  the  stn- 
aent'};ove^nnlent>,.usln^r.sMt*le"^»^ti\lty  fiK?« diffc^rentiall.v  for  wotuen  sand  men  ^ 
atlUetie^  mav  pose  a  problem  with  btntleuts.  Shiue  this  nmnoy  is  dos!;;nated  foi 
stndeut  activitioi?.  its  allot-atiun  taa  exiMHt  in  come  nnder  Jlre  from  \\;omen  on 
eamnns  wlieu  it  does  nut  fluid  womens  aHiletie^  at  a  rea.sonable  level,  compared 
lO'tne  men"K  program.  Atone  stale  inistltntion,  for  example,  wOiiumi  stndeiits-  pro- 
tested the  alloealion  to  men'-s  atliletio  uf  SO  pereent.  of  the  $115,000  earmarked  for 
athletie.s.  At  other  in^litnticm.s,  wtnuen  are  protesting  havinj;  their  ^J*"**'"^^"!'^*^- 
Ities  ftH)  *-ant<)amiieall>"  bn\  tlieni  entrance  to  men's  iiitereollegiate  athletic 
events.  (This  money  is  then  treated  a.s  ''revenne"  from  the^e  sports.) 

TUK  SOUK(KS  OK  Fr>I)S :  KBVBNi:KX«<^I't?CING  ^VOKTS 

Athletic  oifcaniznt ions  and  sunie  uui%erslty  representative.^;  ni^ue  that  revenne 
prodnciiiK  sports  iMieh  a.s  fuotlmll  and  ba.skelball)  shonld  he  exempted  froiiijhe 
refinirenuMits^of  Title  IX  eitlu^r  entirol.x  tir  to  the  extent  that  any  revenue  pro- 
dneed  is  nsed  to.perpetnaie  that  siH»rt.''Thoy  ar;;ne  that,  even  though  these  teams 
are  all-male,  tliey  are  in  a  tla>.^  by  theniselvo.  They  fear  that  certain  .sports 
revenues  would  decrease  it  the  fnml  rai.M'r:>  cunUlirt  pnmU>e  that  funds  would  be 
spent  on  the  teani.s  they  had  traditiwnally  .supiutrte^d.  The.v  feci  that,this  would 
can<e  a  partienlar  problem  in  etdle-e.s  .wlicre  revenues  fnini  ono  sport  support 
other  coniiKitltlve  spurt-s  a.s  well.  Wu/ueu;.  Knmp.s  contend  ihi^t.sucli  exemptions 
would  iHTpctmite  tiie  ^^tittitx  quo.  Thej  point  tmt  tbat  the. effect  of  allowin;,' 
revenne  t(»  be  retained  for  the  e.viK'nscs  (if  a  particitliir  team  would  Irnvt*  a  suh- 
stautial  (nscriniiuator.x  effect.  Kui  example,  uieiaber^  of  a  men  s  basketball  team 
misht  have  their  uniforjas  iiml  tra\el  e.xpen.s^>  cf>vcre<b  while  members  tit  the 
women's  ba>ketball  rlsim  mijrht  ba\e  to  pa>  f<»r  their  owa  uuiforiiis  and  travel 
out  *»f  «heir  own  pocUets  ui.s  iudec<l  niaa.\  wt^nTeii  athletes  now  do),  la  additpni. 
^(mie  womcuV  jxnmp.s  maintnin  that,  if  re\eniie  producing'  •^ptuts  arc  exempted  in 
stmie  wnv  from  the  rectniremenir.  ot  'lltlv  I  AT  beeaii.se  they  resemble  business 
activities  nu>re  than  etlm'atu»nalH>ruj;rrtm.s,  tliM?  >purt.s  d*)  nt»t  behind;  on  a  coHe;;e 

campus*  in  the  lirsr  place.         ^      *  <    ^      .    ...  .      .i  .  i       n.i . 

X  It  is  not  vet  clear  what  po.sition  IlKWVs  Olliee  foi  tM\  iJ|ni;:hts^will  lake  on  this 
is-uie.  It  m^^ht  be  heliiftd  to  e.\amhie  wh:tt  *m/;7*/Jiapifcjn  iii»ts\ti  tliffereiil  fact 
.sitmitlous— I.e..  when  jf  .sporr  runs  in  the  red  ami  in  ihe.blfcck  t  ^ 

Whvn  y  Cnmpvtttivc  Stiutt  MaLvs  n  m/;!/,— A^^Jiie  Jhat  the  income  from 
.1  <i>ort  was  .^.mtKK)  and  iluH  ibe  t.»ha  V**^t  uf  ui.'Antain.i"^'        >^l»^>rt  was 
.<iriO.(K)0.  This  WixVi^ix  prolit  of  .*oO.()00.  (t)  If  rexefde  prochiciiij;  snorts  were 
exempted  tf)t;illv.  this  ?r»0.(H)0  could  he  U.sed  in  4iy;in.\  umauer  whatsoever 
aiowever»  if  this  ^ntMHH)  protit  were  fnuueled  ba*/  ti>Mie. college  for  «eacral 
e.vpcusc*;  or  for  other  sports  proKiam>.  it  \\*mb/p^(^)abT>  be  subject  to  the 
same  iifmdi.scrinunntif*ii  re^^li^elIiynt^  a.s  otht r/tnicral  iustiiiitional  fuiuls  ) 
CJ)  If  revenue  .s^wrts  were  e.\i*uipt  only  tt>/lie  extent  that  they  are  sclt- 
_      ftnaiicln^t  the  ia.stuntiou'  wotild  l5o  leiinlred /i  use  onl.\  the  protit  ($.10.(K)0i 
In  a  noudlserhnlnaiory  manner.  (Ft>r  e.xai/de.  e,\ce<.s. revenues  from  male 
intcrccdleuiate  athlutics  muUl  nut  be  used  t/support only  other  male  sport- 
a  practice  that  women  s  ;;ronp.s  iliar;;e  U./aumon.)  ilU  If  revenue  produciu? 
competitive  athletics  were  not  excmpttd  at  all,  the  entire  .^J.IOO.OOO  would 
'  havt»  to  be  use<l  in  a  lunuliscriminatorj-  mannei\ 

}Vhni  n  l  ontiii  tittvr  .syjor/  IftniJt  in  the  }iv<L-^MsUu\o  that  the  income  from 
a  .swfirt  was  .•^KKMKM)  and'tluV  the  tcit^ij  tost  of  Uiaintalniim'  that  sport  \yas» 
'^IT.KKK)  This  results  in  a  .<i7r>.0(HV deticit.  Als.,  assmne  that  the  institution 
ffdlowed  tht»  cmauum  practice  »if  umlerw  riliujc  this  delicit.  (1 )  Kveii  if  revenue 
producing  spca'tn  were  ttitall>  l^vempt,  the  institution  would  pnd»ably  be 
under  emisuh^rafde  ])n%ssuie  to  Include  the  «7o.000  subsidy  (»f  the  sport  in 
their  assessment  of  female  and  male  atbleilc  tipi)ort unities.  CJ)  If  revenue 
produciuj;  si»orl,s  were  exempt  only  w  the  e.Uent  that  they  arc  sel/  hnaiicetl. 
the  institution  wonhl  nmb»abredl.\  1ie  riMptii<)<l  to  imludo  tln>  ?7r,.()U0  subsidy 


^Th»^se  n  vonaos  micbt  como  from  gate  r<?ccU>t»,  conccs^tUmtt  at  the  sta*lh»M.  t^levNInu 

aro.'at'tUls.point.  .p.cuhtlu..  They  nro  lachul.d 
only  to  >;lvo  <ome  hloa  of  tlw  possible  Interprotatloiu  of  the  law. 
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hi  evaluating  eqnar  opi)OrtunIt.v.  (3)  If  revenue  producing  competitive 
iii-r  ^S.  ^'^'■^        exeuipt  at  ftlj,  women's  groups  argue  tliat-the  entire 

„„^V*i'^  Imve/to  be  accoiuit^d  for  In  a  nondiscrlnifnatorv  nfanner., 

fi/JV  '^A^^^i^^'^*?  considerably  more  simple  than  actual  binding  situa- 
iiXTwi  «^0SV'^^^^^"^^^?^  ^^^^  of  maintaining: reven!ie  producing  competitive 
n^lnVJiff  ^  ^"1^  a  v  ariety  of  budget  ca(WorIes-~tlie.jnaintenance  do- 

partmen;^  the  physical  education  ajul.or  atlileticT departments,  capital  exi)€ndi- 
turi>s^(fOLStadIuifis,  etc.),  equipmelit,  etc.  Separating  out  the  extent  (ih  dollars  ' 
and  cents)  0^0  which  a  glv^n  sport  Is  supported  by  an  institution  is  no  simple  taslc. 
I    M  "  "  ^'^Y}^  ^  necessary  to  define  what  expenses  would  be  ^Deluded 

•L^infiJf  .^lil^K?^'  definition.  For  example,  wo!dd  funds  for  athletic  scholar- 
ships be  treated  like^salaries  and  included  in  this  definition  of  "self-flnancing?" 

One  final  point  to  keep  in  mind  Is  that,  no  matter  >vhat  position  the  govemment 
l)?auT  }^V^f^^^  of.revenue  producing  sports,  an  Institution  could  not  differ- 
s^or^s "  ^"^  ^"^'^^^  ^"  revenue  producing 

^         ^  ^THE  6XZE  OP  xkK  "bUDGET  ^  f 

^/V^,"  university  InXhe  northwest,  women's  sports  received, onlv 

h  uW^^i^^?L^^"^  ^^''T^  ^^'^  institutions  hvo  million  dollar  rfthleti'c- 
I  ndget  ($18,000),  even  Uiough  over  forty  percent  of  the  undergraduate  stu- 
dents wore  women. 

jMrh^  ^u^^^^I  ®^?/?  university,  aver  1300  times  as  much  was  spent  for  men's 
intercollegiate  athletics  than  for  women's. 


Although  thoy  may  have  once  had  some  validity,  the  roitsons  most  often  given  . 
for  funding  women's  athletics  at  a  low  level  often  do  not  hold  np  under  scrntlnv. 
:  5  Shown  that,  glyen  encouragement  amUample  opportunitv,  femaie 

s  udents  become  interested  In  athletic  j)rograms.  They  prj^ctlce  serlmislv  and 
otrenuofusly.  Given  »mple  support  and  publicity,  women's  R|>orts  can  create- as 
much  spectator  Interest  as  men's  sports.  For  example,  girls' .basketball  in  Iowa 
is  a  major  sport,  and  outdraws  hoys'  basketball. 

Disi)arities  between  the  bndgete  for  women  and  men  are  a  central  concern  ' 
7^  .^X^^^''^  nstitutlon-s  athletic  program.  These  disparities  nmy  take  the 
form  of  differences  In  eltlier  the  total  amoutn  of  moneij  spont  on  woniriV.<?  and 
Trn' o/  mo«c;^  allocated  per  sport  for  wom^n^and  men. 
A  recent  study  reported  In  the  Journal  of  HealiK  Phmeal  Education  and  Jiecrea- 
tton  (October  mZ)  found  that  the  average  annual  budget  f6r  all  of  wome^^^, 
athletics  at  Instltntlons  wn$  5fS,90.5  (or  about  a  doUar.j)cr  student).  However. 
.    .      the  average  "optimal"  budget  for  njmen^s  ^thletio;  was>21,e00,  well  over  twice 

'  linnff  n        f  ^^"^  0^  D>«nj-  "^cu's  athlctlc  depart- 

ments, even  this  "hi^flierj'  figure  seenis  ujode.^t^  Indeed. 

It  Is  likely  thdt  women's  sports  will  reqpire  considerable  budget  increa*;e<5  to 
provide  falf  opportunities  to  wt^Jien  students,  especially  Avhen  now  programs  are 
being  "geared  up."  However,  it  is  unlikely  that  women's  competitive  snorts  will 
reqn  re,  in  the  near  fti/ure,  tlSe  identical  funds  ^mt  men's  competitive  sports  no^v 
nn^t;^^''?^'?!^  tho  iV^Jic  York  Times  (.^farch  15,  3T)74),  nine  out  of  every 
ten  college  athletic  department?*  (which  are  generally  all  orpredomlnentlv  male)  . 
run  at  a  deflclt-~a  deficit  which  Is  iisnnlly  covered  by  university  operating  funds 
*rhe  National  Col  eglate  Athletic  Association,  (XCAA)  estitnales  that  the  current 
an»/m?  deficit  of  Its  menilwrs  is-almost  fifty  miUion  doliarsJ' 

The  issue  of  equai  opportunity /or  women  can  provjde  an  opportunitv  to  asse^^s 
liljecm'L^^^^^  '^^^^  ""^^  "^^'"^  ^"  light  oC.,the  goals  amt  , 

^  THK  VBt  OF  FPNOS  ^  Si;^ 

At  a  private  N'ew  England  CoHegeffie' budget  for  the  male  (but  not  the  * 
female)  teams  included  funds  for  travel.  Tiie  wi>men  had  to  hold  bake  sales, 
<ell  Christnms  trees  and  seek  donations  in  order  to/und  theiV  travel  f^T^ 
^^omen  in  cmnpotitive  athletics  commonly  report  tlujt  their  budget.^  do  not 
,  CAver  (or  do  not  cover  adeqtmt^ly^  a  variety  of  items  that  arc>>vered  in  the  . 
men  s  budcets  Commonly  cited  as  examples  of  thi^^  ate  Inennltierin  allocatlon^j 
fop  travel,  eriuipment  and  unifouji<a«  well  as  for  soholarships  and  recruitment' 
Problems  in^this  area  are  related  to  the  fact  tjiat  oflen  competitive  athletic 

^^oyon^^athl'oUclTr^^^^^  association  prohlW^^d Charging  ijdmlsslon  at 

^  4    '  < 
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D»ocriims-for  wonien  ami  m*hi  ftfe  admlnlstertd  separately,, receive,  vpi-y  different 

Sfr  ■dl&^Se^sl^  funas  for  female  anU  male  athletics  beOkuse  they 
irfrL  raSfm  e  r«*lve  their  funds  from  different  sourc^. 

3nieHS?p»atX^f  hS  administrative  methanisins  or  budgets  for 

^miSr^^Kren'lKtMeti'wIs  tliat  rt  wonid  be  essential  fo,r  the  paraiiei  dei>aTt- 
F/eK%vXa'^^^^^^^^  very  ciosoiy  (It  ^^^.^^^^^^-^ 

TU)t!intTriX  wBl  aiiov^'tiwdifparate  administrative  structntes  tO  exist) 

"SEf<»ATE-I^T-EQtTAL'*lVn>rs;sTR-^'rivE  STitJCTURES  IN  Athletic  and  Pjiysical 

bEf.«ATE  HUTl.Q^^^^,^^^^^^^^^,^^  AND  Go^-EKNINC  ASSOCIATIONS 

■  A't-a  larw  midwfep^ei^'footbaii  power  the  men's  sports  programs  are  con- 
trolled  We  atS^^divartmentfhlle  the  women's  programs  are  under  the, 

"^I'^'fi^Sl^ti^^^^^^  athletic  department  i.  a,,  a.i- 

by  th..  National  Coiiegia^e 

Athletic  ASt^fn^  nji^^^^  Intercollegiate  ""^I.^^f  J^^^^' Won  el 

bv  1he  niles  fff=  th^-AS^rfi^ion  for  Intei-coiiegiate  Athletics  for  women 

^;,^,'ch  Kfa^i^^i^i^visio^^^^^^^ 


Srican  Ah^^^^^  «"<' 

iMf  H^tf^iv  thrperogative  0^^^^^^  institution  to  estabiigh  its  own  mechanisms 
ior  iSlementing^^  sport.  What  the  government  does 

rMtisTe  howe^^^^^^^^  tiio'pliilftlopiiy  coiicerning  sport  i)e  applied  e<l"n'<>  f»J 

'S^and  meranif  ti.at,the  impfementin-Muechanisms  not  have  a  discriminatory 

'Thf  tXsTrXra^Swem:  in  sports  and  athietics  revoives  around  the 
"«eX  '^K  ar'  qufe^^^^^^^  It  is  not  uncouuuon  for  an.  institution  to  have 
cl^Scf  dXSs  «t  (iMsious  for  womeu  s  anti  mou's  ^ompent  ve  and  no  - 
•coXtyve  athietics-^^^  tA  j.nve  a  (iepartjneut  for  men's  ati.iet.cs  oniv  («  ti. 
w<Xn's  fttiiletics  ImmUed  l^v.the  wohieu's  piiysicai  education  department)  Al'-o 
genera"  w6n^^^^^  competitive  athletics  are- KOver;.cd  by  dltferent 

associatiou.<.with  different  rij5,§s  regulations  and  PO  lcies      „„^.^^,  .,,„  .tructure<» 
The  nros  aud  cons  of  "seputate- hut-equal"  adnnnistradve  go\ermug  struciuri> 
nrri^u  pW  There  are  sinceft  dClU'tes  concerning  whether  the  principle  of  eqnal 
mmortlit^^S  l-aviug  one  single  i..tegr/ted  structure  for 

bS"evei  or  bv^  for  each  sex.  Proponents  for  separate  strue- 

mres  amie  tlKe^^^^  menu,  tlmt  women  would  lose  «;!'atever 

0  ntro?  thev  uow  1  ave  over  v<omen's  sports.  They  argue  tlmt  merger  would  mean 
,mL5e7''  ae.  tl  a^^  completely  dominate  the  nature  of  sport 

*nr  «^mwi  wli  e  w(.uieu  would  sUli  have  no  comrol  over  men's  sports)  A,(lvocate> 
1^?  iXaUiSe  tXstr^  combining  the  two  structures  would 

Sv^w^ia^'lhiiti^sf^velcotih 

wninon  as  well  as  men,  to  pos  tions  of  respousiollit.\.  btui  otntrs  urgut  im  i. 
X  there  is  no  jnstillcatio,^  foe  separate  structures  regarding  uou-competi  he 
vn^ramr  siug"e%ex  s^^  associations  slipiild  be  peruntted 

K"fr/»."r  :umetk.s  to  the  ^tteut  that^slugle  s-.  ''"Xt"!  n^r  t gu'  "ov 
permitte<l.  .Mauv  oC  the/argument.s  concer"i"|-'  ••soparate-but-e(iHal  ^fcln^le  .'■e\ 

•  '^rn'S'r.{S'^ 

oven  fn  "heir  ow  nirOgranj-^.  because  they  are'sparsely'  ^-m^^'^^^iy^K^^.^l 
rM^re  en  ecr  at  1  )  on  hoaras'of  dicector.".  athletic  couuc»-nud  o  lie^^«yMou 
m  ^iug  l  odiei.  iome  w<5meu  in  physirtil  edi.cation  say  ?„ 
-  nlav  u  umking  deci.sious  concerning  women  in  sport  lias  a  d.serlmiuatorj  linpact 
urn  out  veig  IS  that  of  uno<iual  salaries  aud  diseriuduatory  l>r«'">"''"l"^''  ;■ 
Mome  instltntious  have  been  reticent  to  ehaifeuge  polities  or  praetlcp.s  n  au- 
cMtecY  hv  "nde  e  con  or  association,  even  though  Ijiey  have  a  diserlm.ua- 

nYv  mLet  on  women.  Although  athletic  eonferences  and  ns.sociatious  are  uu. 

?^Trr   /  nrolZ^  ""«er  Title  IX.  institu  i.ms  cannot  rely 

m  coufe  enoeSn^^^^^^  ns  an  excuse  or  rationale  for  dlS(U-imiuntory  pr.if-t  .--es 
h  rheif  ntldetic  !in(l  .sport-<=  p.-o;!rnm.«.  fustitutions  m»M  provxie  nou-di-  r  mi  a- 
ton'  nrogram"reiraTdle.ss  of  conference  rules  and  regulation.^  For  example  the 

M..rS"  as.<Sciatiou  or  conference  re<i..iremeut.s  for  each  s.-s  concerning  eli- 


What  Co.'cWtbs  Kquai.itv  koi!  Wo.mex  E.mw.oykes  in-  Si-oirr? 
sI)orUs'^u^ll  os-hlhifi?^'"'  oi.portnnities  for  wo.nei,  i.i 


eould  not  i.<.  n.ed  as  a  jn..ifu.a,i„M  fo,-  .xol.ulh.g  ^/.o      or  the  ll,- 

LKXGTU  OF  AI^COINTAIKNTS 


SAI.AKli:s  AXn  COMPKXSAriO.V 


A  _«■..„,,„  wa.  uaid  imlf  ..r  ^vl^•.,  a  ,„al,.  wa<  paid  to  ofliHale  in  tlw  mme 


Il'^alili.  K.liiuith.n  and  Wplfare.  XVashlniuVii  D  C  -'O"^^^       '  iJejiiirtmoiit  <.f 

"".'.^1  ;';•'•!■;''>" nrolvoi  re/^^^^^^^  "»"""  «»      basis  <>f  .s«  l,,v 

IMUV  jn...ri.r,.....,  tl,l"'ev.mp  ft,?  v  rv'V^  r«ri7''y ,  "ll^^ffl''"^"''""  ',  ll''."!'..'",.  "<».r?s 
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Vt  a  nvxwr  urulwcstoni  iiuivorslty  the  incii-s  athletic  dirootor  is  vM 
MoU  mo,^;  timn  thl  '"...ui-n  s  utl.U-tie  .li.cctor,  ovon  tluA.gh  they  i.erionu 

■  Jl^a  "T^"  nnivo.>it.v  in  the  .south  a.v  p.i.l  to  ..oneh  the  men;, 

tciii U  The  i-oaehos  for  the  women-s  teams  are  not  paid  f.  coaeh;  the>  aie 
S  a.s  i.hv.'ie^^^^  ...Uicatiou  instinetors  only,  and  c.mth  t\vithont  eompensa- 
lioii »  m  uddilOn  to  iheir  fnll-tinie  teaehing  rosiioa..;ibilitu'.<. 
%.e  w'mu-u  s  haskoll.all  eoa-h  at  a  :sn>all  ^•e^^  -lerM-y  state  eolU-^e  im.d 

•''•5;:;;S!:;^e.;:rmU  ^  -ive  e^t..  d«ty  pay  and/ 

A.U?tC:VSeVa"fva.^         oa  the  saa.o  thcuo:  ^oa.on  are  „aid  .e.< 
to  «-o«i<'h  1)1"  toiicU  woniou  tliun  nion  aro  to  eoiich  or  teaeli  ineii. 

T ;  .  a  -  ^'qual  i»av  for  odual  work  (whidi  i.^  genera  ly  do  uied  n 

tornwof  hoTu  ^o^^^^^  involved).  Jnd^Mng  oqual  pay        n  N 

It  voh  .inm^^^^  evaluating  two  iK'ople  oflieialinj?  at  tlio  .anie  j:nnu 

'  nVl  1  erf ,  •  tasks.-^  Hinularly,  it  i..  not  difficuU  to  conipare  n  fenia  c 

:        .  10  te    r<  e  aeh  ^        porform  the  sann^  funetions  for  the  fenialo  and  nni  e 
n"        e^^^^^^^^^  11  IS  snme^^lnlt  ni<»re  ditlieuU  to  e<un,.are  an  ,mUvuU»Ul  nni 

/Vo/^«»"crch  to" an  individnal  uon.au  M  {  ^ 

uhelher  the  j;overnnient  enf(U-eenient  aj^eneies  will  n  ako  ^VV*\^''"*V.?  .  ^  um., 
eV  r  f  u  alo  eoachoi?  as  a  gnmp  are  consistently  paid  at  a  hij:her  rstfe  than  uoui- 
euc'oae^^^^^^^^^  tlie  qnestion  of  a  pattern  of  discrinim^li>n  arises. 

oi»i'ourrMTii:s  Koit  .\»vancemknt,  risoMOTu)N  A^/TB>a-i:B 

Preference?  for  the  posithni  of  athletie  direetor  wju^  jriven  to  candidate'^  who 
hall  riM^Vtitronuh  the  rank.<  c,f  the  football  coadiiiig  J^taft-  a  career  huUlei 

'''^IJ^:^^  n„  nssoc;^  professor,  while  her  uiale 

Mar'Xn  rhar^^^  shot  ont  Zpportnuity  for  advaueeauMit  in 

nie      le  i  •    ioni^  'w^   iH.f.ue  the^  even  «et  s/rted.  Vor  eNample,  t  is  a  eoninmn 
ae    M    require  eandhlate.  for  the  p..Mti/i  of  athletic  d  roe     to  l.nye  experi- 
eiiee  eoachinj^^^  tor  to  jiive  preference  tn  tho>o  eandidates  wMo  lu  ve  s 
exoeriem-ei   Women,  however,  have  been  exelnded  from  foothal  (•cmelnu?  .  oh.. 
S^U  n  onnuica^^^^^  or  hiiiuu'  pattern  n^f^'hl  he  Jnd^red  illei:al.  nnh-<  the  ui^titu^ 
i   ,Vot  Id  prove  that  ^^onlen  had  not  ;.eeu  exeiuded  from  these  posUiouS  in  the 
i  "t  Th  <  pnietiee  uivAht  alM>  he  charten;:ed  on  th.  haMs  of  whether  or  not  i^^- 
^i^.n  .  "in^              n^othali  is  es>eutial  to  performinj;  the  dutirs  of  an  arh  etie 
direclo,-  In  no  event,  however,  conld  ((nalitied  women  he  denied  on  the  basis  ol  sex 
the nnnort unit  V  to  he  nuMuhers  of  the  football  staff  in  the  future. 

In  ddi  n.'nninv  wonu'u  InMC  a  lower  rank  than  their  slndlarly  qnalihocl  n  ah 
CO  ,  tJ^  mrV<  who  do  essentially  the  .sjune  ^^ork.  ane  wonUl  expeet  this  sort  of 
imMpiity  to  be  resolved  as  a  imrt  of  tho  campus  Ml^viauiixiysUi urn  plan. 

AVAH^MJIIITV        f^iri»OUT  SERVICKS  AXI)  RKNKniS 

While  the  women's  athh'tie  director  i<  aidi'd  by  one  -tudent  assistant  for 
IT)  hours  u  week  and  has  about  2<M)  stjuare  feet  of  work  spare,  the  nnile  ath- 
letie  director  ha.s  an  assistant,  a  el\d  ser\ii*e  bookkeeiicr.  a  |jusine<s  nmna«<*r, 
live  sei-retarie<  aiujiia  suite  of  otlires.  . 
Kac-k  of  siillicu'nt  Mqjport^ein ices  i^an  perpt  luat.iMlisajiouutuuj  apuist  woukmi 
.-in  ^potU^ror  example, -itaietu'  proj«»ums  and  ^nnb'ut  iutaW  Hm^)> 
do  m.l  tieveji.p  imrtr>'  nj;inad<  qtiati*  Mippurt  ^i  i  v,ii:e-^>At  thi  sr.uiu;  liMc-tlie  sniaU 
si:de  .if:<he]>rr>i:nin)  ifiuMnck  of  T^tudeut  inten.st  iiie  used  w  Jn-fUy  the  ^Mifniur<t 
inadr^quivle  supi^>rt-^«M"\  uh.v  ^  is  ^ear  that  (he  mandate  for  cquaVnlhletir  c.p- 
^  porrunity  rails  ^^l^ll.^vaklu^;  thi^  ^y  U^  b.\  pro\idiii^  sumili  Jd  ^jer\kes  mi  that  tho 
sport  proirvani  for^vojuon  imicUi  devehip.  -  '  .  .     ^  H  i 

Also,  tlii^  prim-it>W.of  iV'hdi^t^^/miu.iti.m  apidies  to  np|mrtiunUi'S  for  VOM^arrn,^ 
opiHU-tiuu/ifKio-attehtl  (\o»feieir*ri's  and  professional  aieetin;:-.  etr.  . 

There  is  no  simple  ansSve^to  tUj^ question,  '^What  l  oustilut.-  equs^lity  for  wom- 
en in  st»oi-tV^"  Tho  iJ4,su<»^  arr  eomjdi^x  and  many  of  the  r»rul»lems  are  not  easuy 

  '    :  ^  I 

I...H.1  ti.l*'  sotitorltv  or  iii^^rir.^Nstom,  proKhlfd^thr  ^y^^tiia  not  a^orliuln.itMri  on  thf  hash 
of  >t«'\- ur  any  olhi«Vpr«»hlbltcd  grounil.  \\  , 
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resolml.  There  is  a  siumg  inajidate  frojn  feUt-ral  la.\,  aJuiiaibtratur:.,  pliv.sical 
<'mioators>\  women  atWetos  ami  ^vomen'fe  groui^ii,  Uin\ u\er.  for  cuiibtuictivje  cllause. 
hQiiit V  demands  that  women  be  j,'iven  a  "sporting  chance." 

Hksocucks 

ijooks  and  hei'okts  spu  h  lc  ally  foci  sj.n'o,  0»\  ^^  o.nje.\  ix  spout 
^         <.ma^'y  have  kxtknsivk  wilmoouaph iks; 

Gorbor,  EHeji  W.,  et  al.  The  Amah  an  }yuinan  n  Sport.  Huadin^?,  Mass^achnselli?: 
Add  son-\\  0K|(.y  l^uhllshin^'  dmvMiy,  11)74.  uV^aihlble  fop$b.K»  from  :Vddi:son- 
A\  Oi.le.v.  KeadiiiK,  .Mass*.  01S07.) 

Fr*h9'^'  y  -  ""'h  ^^^^'^  lirscarck  Reports:  ^Vo,ncn  m  Sports.  2  vols.  1;i.s- 
tC^^mV;."  'VrllJ!/'*?!^  As.sociatiun  for  Healtii,  Piiysical  Education  and 

^ZTvH^^^^  v^.r'  ,1;^^^;  ^^00  from  AAIIPEU.  Publicationsv 

hales,  IJOl  ibth  St.,  .N.W ^V^islun^ton.  IXC.  20(K{fi.) 

<7,^t  f-'u^'^^'^'J-'  ''"^^  ^''>"'^'  --^  Kvitcarch  Conference, 

txlll  f  J^'^^^^^^^  •        I'^''""Kvhania  State  T.niversit.v.  1072.  (Avails 

•      ^^^^r^J^  ''''''''''''''  ''''''''  '-^^'t^*  Venns^lvanla  «tate 

IJW'imor,  Barbara  J.,  (;d-  Wo mcn'.^  Athletics ,  Copinf/  With  Controvcrsp.  Di>trlct 
trerfion"^^^^^^^^^  J^''  ^^^'^^^"^'^  Kducation,  and  Re- 

1«M       V  V  u-;^7^         ^/:V^^:r"/''^"'  AAIIPKK,  l>nbh-cation.^-Sale.s,  1201  . 

^"^Inrr^nrn^-^       'V'^-t';*/:^'  ir?''"^"''^'  ^oufcr(nae  ProccCiWtg.^i.  Ma- 

eomi»,  Ilhnois:  Western  THinois  Univi?rsity,  J073. 

lUKS  OF  TliK  STA'U'S  OK  WOMKX  I^'  SPORT  - 
(MOST  OF  TJIESK  REPORTS  ARE  t'.VPUUhlSHKn) 

Ad  Ibu.  Committee  to  the  Miu  Arbor  Hoard  of  E<!ncati(m  to  Inv(.5?ti;:ate  Uace  and 
^"  nij;h  School  Atidetic  Association,  Inc.  A 

(rUHfe  if,  the  liuadinif  of  lUmal  OppoitHnfip  into  the  dmHtitntion,  Struelurc, 
and  Haiulhool'  of  thr  Miehioan  JHfjh  School  Athletic  AsRoviatwn,  Inc.  1073 

Ad  IIoo  C  ommittee  to  ^im\y  Women  ^  Cumi)etitlve  Sports  Pro;:ram.s.  Jleport  on 
•'V'mV  ^^'"'^^'^'^'^'^  ^'^"'''^^  Piourumyit  the  I  mveisity  of  M  ashuigton^-Slns 
inrr^^'^'        '^"^^  X>eaii<e.  ^S:^^  «>id  Vhysieal  Edneation^it  ^Ylttenler^/. 

Allovntlon  of  Vniycr.ntn  J.\. sources /o  Athletic  Programs  on  the  Basis  of  Sex 
far  rht-  University  of  Califuruia  t^i  Los  Anjjele.s.j  March  20.  lf)72.  (For  detail 
a\  Sandbrook,  Odiec;  of  the  Chancellor.  Cmivut^  Afralr.<^  DivisuMu 
n..V/'  .r-  40..I1il^rard  A^c,,  Los  An;;ele.s  California  1)002^. j 

Brown  .s'  W  omen  Athletes".  Alnm/ii  ^fonthlp,  March  107^$. 

Hurnv^  Kuiiice  et  al.  Report  r/f  thr  Committer  to  Stmlif  Intcrroilcoiate  Athlct- 
ir.t  for  Women  (at  the  rnivoi'sity  of  .Alidd;ran].  N(»vember  1.  W7:i 

CommiMee  to  Unn^  Almnt  Ku/ial  Ojiiiortunity  in  Athletic.^  for  Female.^  and  ^fales 
J  IV^'^'^f'^^^'  Michi/an.  .1  CompUiint  .  .  .  ahargwf/  Orosst  Di.wimination 
tn  Athletics  Jf/atn^t  Wot;Un  at  The  Vuner.sttt/  of  Michtf/nn,  An^rnst  10  1073 
Ti  rspy  181^  ^^'7^  Marcia  l-Vderbiush,  30  Kuibtein  Drive,  Princeton,  Now 

/'-^""j^ii^^^.^^^^^-^I^H^Timinathm  in  the  Public  .Schools  and  the  Dis- 
ci mination  in  Kduca/ion  Oonxnntteo  of  the  National  Or^ranization  for  Women. 
^^lu  J^^^^^^^  /'./imi/Y'/r  ^>«^  msc^rinmuttinn  in  the  Ann  Arhnr VuhVc 

^    .  l^^^l^^  -^^^^^ '  ^-r^-  S0031,  Pitts. 

^'^*l"i!!ll^*''^^?/"'^^"7        pisVrin'iination  in  the  Kahuna^joo  Public  Schools'.  In 

ifelr'^K  \naorith.s.  Suheommittee'Report  on  Euvnlitu 

V   ^    i£h^  *  l^hn^       ^^'''^^(^^^  Pnrtichpntion  for  Mm  and  Women  at  the  Vnt 

;  r^f^^Vl  at  A  nstiu.  Xovemi)er  M.  1073. 

i  VV^oii   I.sr>'>^'   1  /7r^/         /'ro/j^.ta/  /o  Eliminate  Se:r 

"  ^^'.7.^^^^^^^^^  107r^.  t'th  ed.).  (Available  f7r 

*  "T^'^r^^ni^i^  i^^^^  IMttr^imadi.  I>ennsylvania  1522K) 

^      Thy  brt.atU^f;r  W<;nif/ns  Si.nrt.-."  Jlamlinr  UniirrfUy  Bulletin.  April  1073. 
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Lakeirood  Task  Force  for  EqmiUty  in  I-JducaUon  Spring  j^^'  f  J,^ 

from  Louise  I'atrick  Hnins,  11*511  Clifton  Boulevard,  #2<,  Ukettood,  Ulno 

NmlomU  Organizatioii  for  Wuiiifen.  l)cUi\Naro  Chapter,  Kdiieation  Conuaittee.  Sex 

Peterson,  William  J..       XViris  m.^Kotball  in  lima.-  The  Palimji^csU 
(Available  for  r>0<r  from  the  iJtate  llist<M-ical  Sodety.  toNva^Uty.  f 

Tavlor.  Su'/anno.  /'>/nt  Pay  for  MhU  tie  and  Kon^Mhlciio  (^''^Vf  r^T.M^ 
out  Tcavher  Oontravts  VJH^m^.  Oetober  1>5,  1072.  (Avjuluble  from  Connecti- 
cut -Education  Association,  21  Oak  Street,  ";ii;ttocd, 

Wisconsin  coordinating  Council  of  Women  in  ^^^}^^'^^' Y''^''^-^^^^^^^^  '} 
in  the  Administration  of  the  I'nnvcrMtV  of  Wisconsin,  for  the  Dciciopmuit  oj 
an  Affirmative  Action  Proyranu  11)7:?.     .  ,      ^  ,  ^  n;.^... •....•«/,#.•/!»  f»i 

Wonien-s  EQuity  Action  Leagae.  Texas  Dh  isi(;n.  ^nrvi  V  of  Sex  Du^crwwiatwn.  tn 
iiUi  Waco  Independent  School  District.  April  1073. 

KOCfSING  OX  WOMHX  iX  Sl'OUT 

Tho  i>ports\roman,  pniilislied.blniuntld.v,  is  a\ailable  fi»r  $k,10  a  J^»SOii- 
Fane  Pablications,  0150  Buckingham  l'arU>vay,  Cnlver  City.  CA  OOSOi. 

11  imvni>ports.  pnbtislied  moi^thbs  available  fur  $5.00  a  year  fnmi  M  omcnSport% 
1000  Elwell  Conrt,  Talo  Alto,  CA  J^WO:?. 

ASSOCIATION-  FOR  INTKRCOLLKOIATK  ATIII.KTICS  FOK  WOMKX  PirniK  AriONS  (AVAILABLK 
'from  AMKKICAN  ASSOCIATION  FOR  HKAI.TII,  IMIYSICAI.  KDlXJATION.  A>;^»  RECREATION, 
POBLICATIONS'SAUIS,  l201  lOTlI  ST.,  WASniNQTOX,  MX.  2003C.) 

AlAW  llandhoolc.  %iX}(}  ,  ^^^^ 

AlA  W  Directory:  Charter  ^f ember  Institutions.  $2.00  ,  ^ 

Philoftophy  and  Standards  for  Qirls  ami  Women's  SportJt.  §2.00. 
Gnidelines  for  lntereoHegiato  Athletic  Ptvyrams  for  irowca.  10^* 

OTltKR  pi/nncATioxs 

Alvarox.  Carlos.  "The  High  ir;ost  of  College ^Fuotb.ill."  College  and  University 
liusine^s.  Septeniber  107^,  p.  35.  ,.     rr- 1      '  - 

Boring,  IMivllis  Zatlin.  *  Cfirl\s  Hports :  A  Kouis  on  Eqnaht.v.  7^  JF: A  Review. 
(Available  for  50^5  from  New  Jei-^ey  Kdncation  Aissuciation,  ISO  ^\ .  State  Sr„ 
Trenton.  New  Jersey  08009.)  '  _  ^'^  ^ 

Biulig.  Gene  A.  "Grid  Jstock  U|),— Academic  Stock  Down.'  Pht  Delta  Aa/)pa«, 

f>eptember  1972.  ,  .  .    i.     1     1 »  • 

Craig  Timothv  T.,  ed.  Cumnt  Sports  Medicine  f^snct.  Oi.'^tnct  of  Colnmbia : 

American  Association  f*ii-  Health.  lMi>sical  EdncatZou,  and  Ueereation,  1071. 

(Available  for  .$3.25  from  AAIU'KH,  rnblication-Sales,  1201  IGtli  St.,  X.W. 

Washington.  D.C.  20030.)  ,   .    ,  r..     .  vt 

E<hvards,  Harry.  "Desegrugating  Sexist  Sport. '  hittUectual  Digest,  November 

Fa8ttTin!^Bienda  Fcigen.  Gh  in;:  Women  a  Sporting  Clumce."  Ms.,  July  1073.  p.  50. 
Franks,  Lncinda.  •\See:rane  Hun  I"  Ms.,  Jannnry  1073.  p.  OS. 

Gilbert  Bill,  and  Wiilinm,^«in.  Nanc>.  'Wtanen  ia  Sport."  3  part  series,  Sport9 

Illustrated,  May  28.  .Tone  7  aaU  .runel4. 1073. 
Uarr,  Marl(».  ^'Sport.  Women  Sit  in  the  Back  of  the  Bus."  Psychology  Today, 

October  1071.  p.  « 
Loggiil,  Miirjon<[\   On  the  IMajiiig  Fieids_pf  IJIjltory."  J/^.  JlilyJOIi^_P'  _ 
MnrpheV.  ElizahetlT.  and  Vinu-nt,  Marilyn.  '  Sratns  of  KnntHng  of  M^onien'^s 

Intercollegiate  Atidetics."  dounud  of  Jfealth,  Physical  Education,  and  Rccrca- 

Hon,  Octol^er  1073.  p.  ll. 
"Special  l.ssne:  lievolntion  in  Sports/'  Xation's  Schools,  September  1073. 

r    IN  AimiTioji 

There  is  now  a  Center  fur  Women  and  Sport.  (The  Sports  Research  Institute, 
College  for  Ueaith,  Th.^^.'^ital  Edncation  an^l  Becreation.  -White  Building,  Uni- 
versity Park,^Penn.s>l\ania  10S02).  Directed  by  Or.  Dorothy  V.  Harris,  the 
Center  wua  formed  to  expaml  research  Iijj[erests  in  all  areas  relating  to  the 
female  involved  In  physical  activity. 
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Xho  WomonV  T^tiuity  Action  Leagiie  (WKAL)  lm$  (lovolupeU  a  "si>or(s  kit" 
fOCUJJinj:  on  the  Title  TX  ros;uhitiuiis  and  otiier  iisisuu.s.  Kur  a  ku,  sfcnd  .52.00  to 
AVKATvTflO  Xiitioiml  Press  Biiildinj^,  Washington,  D.C  20001. 

I'or  information  cuncerning  recent  le^ail  (ievulopnientci  cunceniing  women  in 
sporr.  Contact  the  Women  s  Ki«liti>  PrujeLt  uf  0»e  American  Ci\il  Liberties  Union 
<22  East  40tli  Street.  Now  York,  Xew  York  lOOlO)  or  refer  to  back  issues  of  the 
irrt?;ir«>  mvhia  Law  Hcimrter  (180  Jniversity  Avenue,  Newark,  New  Jersey 
'07102).  0 

XOTK.— The  Project  on  the  Status  and  Kducati^^n  of  W<mjcn  uf  the  Association 
'(^t  American  Colleges  began  operations  in  September  of  1071.  The  Project  pro- 
vmIp<}  a  clearin^:honse  of  inftirmation  cunccrnint;  women  in  education, and  works 
v-ifh  institutions,  s:overnment  agencies,  and  otiier  absociatn^ns  and  i>rograms 
alTectinj:  women  in  liiglier  education.  Tiie  Project  is  funded  by  the  Carnegie 
('orporation  of  New  York,  tlie  Danfurtli  Foundation,  and  the  Exxon  Education 
rofuidation.  PuI)lipation  of  tlicse  materials  does  not  neeessarilv  constitute 
endorsement  by  AAC  or  any  of  the  foimdations  which  fund  (he  Project.  ' 

April  197*1. 

[From  the  Congressional  Record,  Nov.  19, 1971 J 

Skx  DlSCniMlNATlON  AO.VT.VST  STUDENTS  :  IMPLICATIONS  OF  TITLE  IX  OF  THE 
EdL-C.\T20X  A:^fKNDMKNTS  OF  lf)72  ^ 

Bkx  DiscRiMXN.mox  Against  Studknts 

Mr.  Bayk.  :^rr.  l»rcsident,  witi!  the  publication  of  the  prupased  guidelines 
of  title  IX  by  the  Department  of  Health,  Education,  and  Welfare,  there  have 
been  a  number  of  inquiries  i-aised  as  to  the  intent,  pun^ose,  and  actual  efteet  of 
title" IX  on  education  institutions. 

As  the  author  of  title  IX.  I  am  anxious  to  respond  to  tho.se  inquiries,  Thei'efore, 
I  ask  unanimous  consent  that  an  excellent  article  by  Dr.  llcrnice  Sandler,  di- 
rectffr  for  tlie  Project  <m  the  Status  of  Women,  and  ^largaret  Dankle,  associate 
for  the  Project  on  the  Status  gf  Women  at  the  Association  of  Amcricjiu  Cullege.x, 
entitled  "Sex  Disc'iiminJitiou  Against  Students,  Implications  of  title  IX  of  llie 
>}tlncation  Amendments  oV  1072"  he  printed  in  the  Rec^ird. 

Tliere  being  iio  objemon,  the  nmierial  was  ordered  to  bo  printed  in  the ' 
Record,  as  follows: 

^Skx  Discisivination  AoaWst  Studhnts:  Imi'lications  of  Xitij:  JX  ok  the 
*  KnucATioN  Amkndmknts  of  1072.^ 

(By  Margarekc.  Dnnkle  and  Bcrnice  Sandler) 

(XoTHr-Srargaret  C.  Dunkle  .is  Project  Associate  with  the  PnUect  on  tlie 
Status  and  Education  of  \Vomei\  the  Association  of  American  Colleges.  Bernice 
Sandler  is  director  of  the  Same  Project.  Xlio  Vie\v.s  expresiJcd  in  this  article  do. 
not  necessarily  rellcct  tiie  views  of  the  Ass»ieiation  of  American  Colleges  or  the 
Carnegie  Corponition  of  ^few^  York,  the  Danforth  Foundation  or  the  Exxon 
EducaHon  Fonmhition,  which  fund  the  Project.) 

Title  IX  of  (he  Education  Amemliiients  of  1072*  mandates  that  sex  discrimi- 
nation be,  eliminated  in  federally  assisted  education  programs.  There  has  lieen 
'considerable  speculation  about  wliat  cimtojs  will  be  n'quire<l  of  educational  iusti- 
intions  to  coi^)Jy  with  Title  IX.  Although^a  few  issues  (mostnotablv  compeUtive 
athletns)  hav(*.  generated  wide  interest,  'ritle  IX  has  signincant  implications" 
for  a  variety  of 'loss  publicized  issues  incliiding  recruiting,  adnnssion.  Dnancial 
aid.  student  rules  and' regulations,  housing^ rnle,^«  iiealth  care  anib  insurance 
bcnetits.  student  employment,  textbooks  and  O^nrriculum,  .singlc-M-x  courses,  and 
,        women's  studies  programs.  \  , 

Differential  treatpient  of  men  and  women  cxis,t$i  in  almost  overv  segment  and 
aspect  of  our  society.  Perhaps  it  is  the  most  (hunaglng.  however,  when  it  appeai-s 
in  nnd  is  transmitted  by  the  educational  institutions  which  are  suppose<l  to 
provide  all  citizens  witli  the  tools  to  li^e  in  a  dem()cracy.  As  the  US.  Supreme 
Court  said  in  the  lf>54  Hroivn  decision:  \ 

"In  thpse  days,  it  is  douhtfid  (hat  any  cliild  nmy  reasonably  be  expected  to 
s*«cree(Uip  life  if  .  .  .  denied  the  oppoctiudty  of  an  education.  Such  an  oppor- 
tunit.v.  wliere  the  .State  has  undertaken  to  pnnido  It,  is  a.  riglit  wliicli  must  be 
•  made  available  to  all  on  equal  terms/' * 
^   ^  \'  V 

rootnotf.-?  at  end  of  artlelo.  \  ' 
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In  the  im:5t  twenty  .\eari>  It  lia^  become  painfully  duar  that  0<iual  educational 
opiioi'tunitv  will  heeuuiu  a  reality  unl.\  if  it  is  teiippurtuil  by  {jtiungauil  vigorously 
euforeed  federal  legiMatiun.  Tliu  lunj;  and  dSftkult  hlstury  of  thu  attempt  to  elimi- 
nate discrimination  un  tin;  basis  uf  nice  pruniDes  tu  be  repeated  in  the  attempt  to 
eliminate  discrimiurttlon  on  the  basis  of  sex. 

In  many  iijibtancus,  the  tiMirts  lunu  beun  le>s  willing  fu  pn>liibit  sex  discrimi- 
nation than  race  dl.surimlnation  in  i»iUiuitiuual  i»»atlUitiv>ns.*  I'hey  have  generally 
not  Interpreted  the  due  pn^uess  and  e(|ual  protect i(m  guarantees  of  the  Tiftli 
and  Fourteenth  Aniemhnenti>  with  the  >aun;  strictness  t*or  sex  discriniination  as 
they  have  for  race  distruniuation.  Katltieatlun  itt  the  Equal,  Kights  Aaiendment 
w<»iild  liave  the  effect  of  elinnnatiug  tlie.se  dual  .standaids.  Lacking  constitutional 
rcniedic!?.  statulory  prolobitiuns  against  >ux  dlscriiuinatiou  buv;onie  especially 
important. 

This  article  examine.^  the  overall  Implitations  of  Title  IX  as  well  as  tl^e  specific 
is.suui>  which  affect  \irtually  ever>  .stliooi  ami  college  in  t\\(i  country.  It  attempts 
!o  provide  somu  insiglit^  into  tl»e  stupe  and  nature  of  praetices  which  ill.sci  iniiuate 
against  students  on  the  imsis  of  .^ex,  ami  the  ihanges  in  these  practices  which 
might,  well  be  reqnirjid  fi«"  An  institution  tu  be  in  compliance  with  federal  law, 
•While  ih>ui'iinination  against  females  was  the  major  reason  for  the  passage  of 
the  legislation^  the  law  covers  discrimination  against  uth{.r  woinun  or  men  on 
the  basis  of  sex. 

Until  the  fall  of  IliTl,  there  was  no  feileral  legi^hltion  prohibiting  sex  discrimi- 
natum  among  students  at  any  luxyi  *>f  education.  Female  students  tould  be  (and 
were^  legally  excludetl  from  schools  and  colleges,  admittud  on  a  restrlutive  quota 
baM>.  denied  admission  to  eert^iin  das^es  and  subjected  to  a  \aiiety  i>f  other 
dh^enmnrntory  prattitje.s.  FemaU's  hail  no  legal  lecoursc  when  Oilut-ational  Institu- 
tions ilenied  them  the  oiipurtnnity  that  was  regarded  a^  the  "birthright"  of  their 
brothers.  j 

AMLXDMhMS  TO  XJIh  PUm.lt  JlL.Vl.IU  SKiJX  It  K,      f  I'KOIIIUHIXO  SLX  DISCKIMINAIION 

The  fii*st  federal  law  prohibiting  >e\  diM.i  iminatiim  among  students  betame 
otfectixe  on  :<oveniber  li>,  li>71.  Titles  MI  and  VIII  of  the  Public  Health  Service 
Alt  (PIISA^  were  ameiidud  to  prohibit  sux  distriniiiiation  in  adnfi^sioll^  to  fed- 
erally funded  health  training  progr.  'its."*  Xiiere  arc  no  exemptions  from  eovenii^t. 

Altlioiigh  the  legislation  itsi^lf  speaks  onl>  of  admi^^loll  to  programs,  it  appears 
that  the  final  regulatioas  will  also  eo\ur  treatment  of  .students  alruady  enrolled  in 
pn*grams  and  treatment  of  uniploy  ues^^working  directly  w  ith  applicants  to  or  .stu- 
ilent;!*  in  such  programs.*  X'hi.s  broad  inturpfutatiim  iNsUpi*ortod  by  the  legislative 
history  of  the  amundinents  which  indicates  that  Congress  intended  to  prohibit 
d^^c^iulination  amon£:  indi\lduals  already  t'lirolled  in  programs  as  well  as  ai^pli- 
caiits.^  It  also  ap{)ears  that  an  institution's  general  adnil.ssions  {hjUuIcs  and  prac- 
tices are  covered  in  cases  where  the  fuile rally  funded  health  training  programs 
can  be  selected  as  a  major  after  students  are  admitted.  Qtliocwise,  there  would 
not  be  nondlscriniinatorv  i>ool  of  applicants  from  whh.ii  to  select  studcnt.s. 

Th'e  Omce  for  (Myil  Kight.s  (OCU)  of  the  Department  of  Health,  Education 
ami  "Welfare  (IIEAVj  charged  with  enfi>ri;iiig  the  nomliscriminatorj  provisions 
of  the  PIISA.  Xoii«.ompliaiice  with  the  re(piireim.>nts  of  this  legislation  may  lead 
to  the  ilelay  of  awanls  of  PIISA  Titles  VII  and  VIII  funds,  revocation  of  current 
awardfr  of  debarment  of  an  fnstitution  from  eligibility  for  future  awards.  In 
general,  the  ."=;ex  discribiinatlon  pnnl>ions  t>f  the  PILSA  are  coii.Nisteiit  with  and 
foreshadow  the  coverage  and  proviBions  of  Title  IX., 

Trrr.E  ix  of  the  khuc^tioxal  amenojcexts  op  1972* 

Title  IX  of  the  Kducation  Ainemlments  of  1972  prohibits  discrimination  in 
federally  a>si>teil  eilutation  prograuis*  against  .stuiluiits  and  empUiyeus  on  the 
ha.<;is  of  Sex,**  The  key  provision  of  Title  IX  read.<« : 

**Xo  i>ersoii  in  the  I'nited  States  shall,  on  the  l^i.sls  of  sex,  be  excluded  fnnu 
partieipathm  in,  be  denied  the  benefits  of,  or  be  subjected  to  <li>crlniination  under 
any  education  program  or  activity  receiving  Fedci'al  thmncial  assistance.  . 

In  addition  to  the  prohibition  against  sex  di.sciimlnation  In  educational  insiitu'- 
tioHs,  Title  JX  also  amends  a  niindn'r  of  other  laws.  .SecUon  JlOO  auiemls  variiuis 
portloms  of  the  Wll  Itights  M  t  of  MHVi  "  ami  the  Fair  Labor  .Standards  Act  of 
3038  to  Include  execnthe,  pn>fe.*<slonal  anil  ailmlni>trati\e  employ  ei*s  under  the 
Kqual  Pay  Act,"  .Station  1)01  forbids  covered  cducaHoual  institutions  from 


Footnotes  ntond  of  article* 

ERJC     •  3  Go  n 


356 

Vision*^  i"<livi(iiial  adiiii.^sioii  bwaiisie  uf  bUiulii*..v>  or  se\erd3  impaired 
.uVlt       diseriniiiiation  p^<,vi^ioM  of  Tillo  IX  are  Daherned  after  TiUe  VI  of. 

U(\Jli  the  Tillo  VI  and  Title  IX  an-  (.iifurc't-d  h.\  tlie  UfUco  for  Civil  lUL-ht^  of 
^     the  U;t);irtiii(.nt  of  Ilc-ailli,  Kdutation  and  Welfare.  The  legal  isanct.un.s  fSr  non- 
compliance  are  identual;  if  an  in^ti^utioM  docs  not  comply  with  liie  law  fJie 
nniy  delay  award.s  of  money,  revohu  iurrem  awards  or  debar  nkstitu- 

Aii.v  o<luciili.)i,:,l  iiistilulioii  uhiih  roo.-iv.-s  fodoral  inoiiios  l)v  xvav  of  a  Rrailt 
loan  or  eoulraor  (oilu-r  than  a  cMiiiaft  o{  ii.Muaiict..  ur  siuuiuiivi  is  reduim  t o 

•M  1  ^  ■       n  >c-cu.ular.v  .>d.ooli..  vwatio.ial  schools,  jwmor 

a  Id  oon.imin.ly  four-.vear  cwUeRcs.  .mi  verMiiu:,  and  gi-aduato  and  nrofel 

meiiti,  Of  ntle  IX  if  they  accept  federal  nnaiieial  asi>iMaiice 

'     •  I'-'"  •■•  orsai.lzatio..  is  o.vo..i*pr  to  tl.o  extc.t 

.  — -  •      rhar  (1.0  appl.caf.m.  oi  the  a.ilIdisTrii,ii..alio..  pruvi.siuas  it,  not  co..sisle..l  w.il.  I.o 
ro  teao..s  of  tl.o  oyga..izatio>..  Tl.,..s  di«.Ti...i.,atioa  i,.  suciri.'LMt'.lh.'.s^l; 

•  n?.  'iM  ■  lT"'*<'»«/"f  (i''^'^'"'-  <'<mvoj.ie..cc  ui-  ad...i..i.s-|.ral.vf  .'..le  is  prohib- 

;dSo..'h^m:;'i^l"'  ""-^  ^•-''"'■o"        "i"'  '>.e 

•  .1,'}  n'i'io""-'"  'VT*"'"'.'^  p«r„o.9c  is  ,lo  irai..  individual-^  foi- 
t  .0  in.l.iary  sorvicos  of  H,o  United  Stales  or  the  .nor(  l.ant  mariue.O  This  onoiihh 
no.,  aprwrontly  a|.pl f.s  to  .niliia.-y  s.hools  at  ai.v  lovei  and  llV  l"  S  ..dH- i  v 
acado.«ies  It  doo^  nol  apply  wl.on  .«iliia.y  irai..i..k  is  tango  .1 ,  to  I iu^  I-' 

m-4  Uo.s-e.  vo  OU.cors  U'ra  ii....c  Corps  ( ROTO)  oo..r<o<: 

In  .additlo..  to  llit^so  neno.-al  oxo.nplions.  thore  is  a.,  p.vo.nption  for  nflmissioyii 
to  ..orlaln  lyi.o.s  of  {.,.sli|ntio..s.  .nost  notably  private  undorc  ad..alo  ool IokoS 

/^.„";r',""'r''"'  /'■"""•':'•="•""'"  iusHtn.iOn..  Tho.so  o.No...p.ion.s  are  doscrib" 
nc<'ornpany...K  .ioio«  35HI1.  A..y  olhoi-  exo.nptions  n.ado  a-^  a  rolMilt 
of  a.ln.i«,stra.ivo{locisio.,.  by  ,l,o  l>opa.-|.nonl  of  Health.  J-:dnca.ion.  a.?d  Woin  ro 
arc  hkoly  to  oon.^^  ,.nder  .tro.iK  criii.-i.sm  fro.n  both  uo.non's  gronp.  a  id  ...o.n  i'rs 
.  of  (  o..s.os.«.  I.,  addition,  the  parallel  wording  of  Title  IX  a.id  Titlo  V  \vo  id  i,«^^^^ 
.a.o  hat  Ihoro  i.  little.  If  an.x .  legal  j,.sti.l,.ati.m  for  adini ..  .4  ,  iv  -iv Wmp.^^^ 
s.m.olh,ng  fro,,,  (>ovo.-ago  .. ..dor  Tillo  IX  f.-<o.v).  xvhilo  oloarly  .'ovori..R  It  lor 

alt.-n  pis  to  d.hito  liilo  l.\  eovo,-ago  a.<;  an  oflort  lo  dilnte  'Jiilo  VI  coOorago 
I.id.vid„al.s  -.,i„i  o,-gan.i!alio„.s  oa..  ihallpi.go  nn.i  pra.-lico  or  poliev  «-l,.,-l.  li.ov 

I  ollovo  d..'-v,-,n,inalo«  on  the  lmsi>;  of  m>.x  by  w.  iting  a  loiter  (.f  ™,m)I  i.it  o  r  ,o 
S.>.-.-ota,-y  of.lloalll,.  E.lnoation.  and  Welfare.  Thef  ca.,  (lie  o  M.  f 
m  on  bob,,  t  of  .oinoone  ol.so  (or  «on,o  other  g,-„n,.).  <'o,„pl„in|s  oan  bo  lilod  , 
a  .-las.  „,-l.o.,  bas,<.  wit  .  or  Milho.it  .sperili,-  aggrieved  Ind  vidnnls  being  ,,„  ,  .,  " 

II  Ih.-  g»ve.-.n.,ont  hnds  dl.-^erin,inalion  in  violalion.of  title-  IX   the  "| 

.■.MiUM-o  that  .1  t,rs|  atlenipi  t.)  re.-,olvo  ll)o  p.-  o,n  Ibrongh  ii,fo,-n.al  eo.ie.Vi-    o  . 

.-...d'poio.as  on  will,  iho  insiitntion."  If  this  pr.,t-o.ss  fail,:  to  .■  "a "  ■  C  -o 
..ai.oi.  i  /..\\  ,nay  o iihor  hold  for.nal  l,oari„g^  or  refer  the  ea!<o  to  ho  Do, 

*  ! -  rT,  J»f 'i'"  !"■"""-  H  «li.s<Ti.ni..alion  is  fonnd  tollo  v  ,,ril?;\v  ■ 

*  l»">>i"s-.  A'<Ii'ral  linancial  as-asfanrocan  be  le,-.nhii,led^- 

lltlo  IX  pe,mits  in.<til„tio„s  |„  (.,|.o  allirn,alixe  aolion  oven  in  the  ab«e,ieo  of 
p.-oven  d/ser„n.„r|t,on  if.  fo,-  o„o  roa.son  or  another,  there  is  11  nile  par  tie  pal<?., 
by  wo.no  .  o.-  ...0..  .,  a  federally  a,-<.sisle.l  ed.iralio..  prog.-a.n."  Tl.o  -o  il ,  d  s  i  -  o 

•  a.,d  mndi,'<rrhnwalion    Xondi9eri,,,Ina  ion  e.an" 
-.ni.ly  ,lltor„.g  in-yeiif-os  which  havo  boon  discrin.inalo.-v         mi.sing  to  r" -.,  U 
..nl.v  at  male  sehooN,  AllU-nn.iive  action  .nea...s  lakn.g  .-^lep/iu  r4  J,  a  "il.^^ 
sXv  nV'l^w"'';:''        '"""T"  '"•''•''>■"■"'""!">•  either  by  the  4  ,  wl  1 
aSl'it.uV)  ■         ^  ^•"""^■'"•"'S  fl'oHlk-ally  designed  to  alt.-aet  fc.ale 

^*u(ltilMti•^  ai  end  of  urilclc.  I 

o  J 
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It  iH  not  clear  to  what  extent  affirmative  tetion  can  involve  si^eciJkvproferentl:^ 
treatment  on  the  basis-of  race  or  sex.  When  imst  cli.^cilniiuation  hy  an  »»^ttintio 
has  been  proven  it  is  clear  tiiat  the  cqnrts  or  enCorcuig  agency  can  reduue  an 
instiSn  to  give  preferpnce  to  remedy. the  discrimination.  Tlie  goviMrnment 
c?S  however,  bai^e  such  a  tinding  solely  on  statistical  evidcMire  of  an  ■imbalance 
without  a  formal  determination  that  the  imbinnce  ^-^Mn^eswits  discnmmati^^^^^^^^ 
However,  the-Question  of  how  to  encourage  voiuntary  action  for  t he  henelit  of  one 
group  consistent  with  the  of  the  antidiscrimmafum  legislation,  but  nm  h- 

out  proof  of  wrongdoing— while  at  the  same  time,  not  dibcnuunating  against 
meniDer^;  of  other  gioui)8— has  not  finally  been  resolved. 

MANIFESTATIONS  OV  SK.M  msCKIiUN.VT10>' 

Many  criteria.  l>oHcies,  practices  and  procedures  which  havo  traditionally  been 
accepted  by  educational  institutions  perpetuate  sexKllscrimination  m  both  overt 
and  subtle, wa vs.  In  general,  discrinduatiou  falls  info  two  calegorios: 

Overt  discrimination,  which  siMH-illcally  excludes  one  sex  or  specilles  different 
treatment  or  toietit^s  based  on  sex.  Examples  would  be  admissions-  quotas  Tor 
QMion  different  Jtuiulardn-i^f  conduct-  fortcmales  and  Jiiai^-and-^n^e^scx- 


classes.  In  addiUon,  evaluating  the  same  characteristics  or  conditions  difTerentlj 
for  women  and  men  would  fall  -into  this  category.  Such  decisions  are  often 
nncouscioiisly  made  bcciiuse  of  stereotyi>ed  or  inaccurate  assumptions  alwut  the 
« roles  of  women  and  men.  Altliougli  these  assumptions  may  be  true  for  .<;omc 
womeji  and  men,  they  are  not  true  for  all  womeji  and  men.  Making  deeibions 
based  or  such  class  .stereotypes  can  peri>efuate  discrimination.*  1* or  example, 
evaluating  marital  or  ixirental  status  dlfferiintly  for  each  sex  m  deterniiniu^^ 
eligibility  for  financial  aid  (because  married  men  are  'breadwinners  and  would 
fall  into  this  category.  A  second  subtle  way  in  which  overt  discrimination  might 
manifest  itself  is  whctv  «vx-nculral  policies  and  prooedures  arc  not  tmplcmaiicd. 
That  is  if  an  institution  hj\d  a  uondiscrlmiuatory  official  policy,  but  tn  pratttcc 
followeJl  a  discriminatory  i>olicy,  it  would  be  violating  Title  IX. 

Discrimination  as  a  result  of  crit/ria.  ix5lieies.  procedures  or  practices  nnIucU 
ai)i)ear  to  be  fair,  but  which  have  a  disprbportionate  impact  on  one  sex  or  the 
o  her  An  example  would  be  prohibitions  against  admitting  older  students  (since 
women  are  le.ss  likely  than  equally  qivaliiied  men  to  attend  college  at  y«""^ 
age)  or  granting  preference  to  varsity  athletes  (.since  there  are  generally  far 
fewer  opportunities  for  womoiL  to  coniiH?te  in  varsity  athletics).  Many  iK)licies 
tml  procedure^  which  api>eai-  to  be  fufir  may  miintentioually  have  a  discrimina- 
tor vinii>act  on  one  sex  or  the  other  because  one  sex  has  \m^Ai  discouraged  from 
'  participating  in  or  discriminated  against  in  certain  activities.  It  i.s  coiiceiNable 
that  an  institution  rai^Jit  argue  that  using  such  criteria  Is  not  an  act  of  discriniiiia- 
tion  ou  its  part  and  that  it  is  not  resiwnsible  for  th6  consequences  of  past  discrim- 

^"\'*priuciT^fe^  mianimoiis  Supreme  Court  decision  is  relevant  to^ 

this  £^  on  u  Grioifs  v.  Dukv  Power  Companyr  the  CJourt  said  that  any  em- 
plotnieiitl^licy  which  has  a  disproportionate  efTect  on  minorities  or  other  pro- 
tee  (miJi  a. though  it  is  fair  on  it5.  face)  ami  ^""."Vm  ''f  .'^  or:^ 
business  necessity,  constitutes  diseriiniimti(m  barred  by  'PitJe  \II  of  the  1004 
Civil  Uight.^  Act.  Ill  addition,  the  Court  .<;aid  that  it  is  the  ejlfvet  (rather  than  tlm 
intent)  of  a  policv  or  procedure  in  opetatiou  that  determines  whether  or  not 
•  thore  has  l)eeii  discnmiiiatloii.  While  the  Gritw^  decision  oc;curred  in  connoolion 
with  employment  discrimination,  the  same  princij^le  has  been  u  llzod  by  he 
courts  in  civil  rights  isues  and  can  be  exiM^cted  to  be  applied  to  ^ex  dlscMi^ui nation 
ill  education,  *  ^  , 

KECKUITINO  STUDBNTS^ 

Although  the  recruitment  of  students  is  generally  not  an  issue  at  the  elementary 
and  secondary  level,  it  is  of  increasing  concern  to  post-secondary  lustitiilKms 
ilocaiise  the  growing  cmuiHitition  for  qualifie<l  students  is  becoming  more  intense. 
The  recruiting  process  includes  informatimi  conveyed  by  written  matonals  (Dm- 
ehiire*^  eatah^gs.  applicatimis)  and^rj^ruiters  or  admis^^ions  personnel  (through 
campus  visits?  interview.^  and  Vrespondence).  This  process  can  discriiidn^te 
agaihst-wonieu  both  pvertly  and  subtly  if  care  iS  not  taken  to  assure  tiutt  It  is 
unbiased.  .  ^ 

KootnotoA  at  eiul  of  article. 
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Iho  way  in  which  an  institntiun  recrnits  htmlents  can  ha\e  a  sijrnino-uit  inmai't 
on  the  nnmbor  of  women  who  appUv.^'  Amrniative  recrnitiiig  to  alter  a  pattern  of 
limitea  partieipation  by  one  sox  or  tlie  other  is  legal  nndci-  Title  IX.  Sueh 
amrmative  recfnitfnj?  makes  tho  pool  of  tinalUieil  Uianen  apphing  more  acenratelv 
rolleet  the  potential  pool  of  api»neant>  and  does  not  neee^'ijanlv  alter  tht;  way.in 
W'lwh  an  institntion  applies  its  criteria  for  admission. 

Sometimes  recrnitmont  pidicio^  or  prncticos  are  overtlv  discViniinatory.  :^Ior" 
Often  they  are  owrt^y  boniiUMK  hnt  Jn  one  way  or  another  have  the  eft'ect  of  dis- 
couraiiinj;  women  from  applying:. ' 

Policies  and  iuaetices-uhieh' fairly  explicitly  exdnde  Wianen  include: 

Ueeniiting  only  (or  predominantlx ;  at  male  institutions,  or  recrnitinj:  pri- 
marily at  institntions  wjdeh  diserinuiate  on  the  ba.sis  of  sex  in  their  own  admis- 
sions procedures,  without  recrnitinjr  at  in.^titntions  which  do  not  discriminate. 

Kelyiiif?  heavily  on.alnmni  for  recruitin-  <  rather  thau<tlnniuacj.  This  can  have 
an  e<ptH:ially  profound  etTect  At  formerly  all-male  sclioois  ^\l^ich  iia\c  adniitteil 
women  only  reconrly. 

Application  forms  which  ash  married  female  stndent.s  if  thev  have  their  hus- 
band s  permijjsjon  to  attend  scliool,  while  not  a>kin^-  the  .^ame  question  of  nmrried 
—iniTle^.^nmcnirrc-^iniiliirly.  a^kiiitr  lM.tli-^(i:LUijCor  their  siK)nse.s'  iH>rmi.ssion  hut 
evalnatin^'  the  resiwa.se  ditTen  ntly  for  uonu'u  aiunueFvuiuTd'he  dlscrinunator\v- 
,  Keernlt(M-s  who  dlseoura^re  females  from  pursuing  their  application^  whi*le 
lun  Mmilarly  discouraging  comparable  male  apj)licants. 

,  The  more  subtle  maiiifostatiou^  ut  diseri  mi  nation  in  recruiting  have  perhaps 
the  most  devastating  elTeet  on  women.  Oftentime.s  institutions  and  their  repre- 
sentatives unconsciously  i>eriK^tuate  discriminariMn  in  their  publications  appli- 
catinu  materials  and  recruiting  teehiiique.s.  XU  the.se  items  togetlier*give  a 
I)ro.<pee(ive  sjudeat  the  '  llavor"  iif  an  institutlon-'and  an  indication  of  the  status 
of  women  on  campus."  Th^y  can  either  encouraw  women  to  applv  or  Imvc  a 
'vhilHng  efl'ect"  on  the  number  of  women  applicants.  Such  factors  subtlv  tell  a 
women  .<itudentif  she  is  lis  welcome  as/her  equalLx  qualitied*  brother.  ' 

In  addition  to  those  lisleil  below,  tlio  diseriminator\  i>olieies  and  i)ractices 
listed  throughout  this  article  cau  have  a  "ehiiring  enect"  bv  ^igni^ica^tlv  dis- 
couraging  women.from  api>lying*         -  ,  ^  *  '  " 

Having  only  or  pre<lominantiy  male  recruiters  or  admissions  personnel. 

Having  pictures  in  publications  whieh  show  students  as  maiulv  male  while 
either  not  showing  women  at  all  or  showing  them  primarilv  in  "dating'*  or  social 
situations. 

Deseribing  male  .sex  ty i^'d  program.^  (sueh  as  t'Ugineering,  phvsic^s  nre-med  • 
programs)  in  ways  which  discourage  \j-omen  from  applving. 

Describing  female  sex-typed  programs  (such  as  home  economics,  elementarv 
education,  nursing)  in  ways  which  unnece.^isarily  encourage  women  and  discour- 
age men  from  aplying.  For  examide.  describiug  students"  in  these  prou'rams  a:? 
she  implies  that  they  are  fields  for  women  only. 

T'sing  the  "generic"  he  in  catalogs  and  other  publications. 

Listing  or  having  other  policies  (such  as  residency  reqtiirements  or  age  cut- 
oflT.O  which  might  have  a  di.^^proportionate  impact  on  women. 

.v^^tISSlo^'s  to  pnocn.vMs" 

The  issue  of  t-ex  di.»«erimination  in  admissions  is  primarilv  uf  importance  to 
post^-econdary  institutions,  although  It  also  has  relevance  for  elementarv  and 
secondary  vocational  or  special  academic  schotds.""  A  thorough  discussion  of  the 
admissions  decision  is  critical  for  several  reasons.  If  an  ludlvidimi  is  not  ad- 
nutted  to  an  institution. because  of  .^ex  aiserimiimtiun,  equal  treatment  in  the 
program  becomes  irrelevant.  In  addition,  many  of  the  consideratitais  which  afTect 
the  admissions  decisions  are  mirrored  in  later  treatment  of  students.  An  under-  • 
standing  of  factors  which  might  influence  th**  admissions  decision  aids  in  under- 
^taiiding  the  natare  and  oi)eratiun  of  sex  discrinduation  against  students  already 
admitjed  to  a  program.^' 

Ko'cwuiion.y  from  Adm  'mions  P}'ovi.<iionif  of  Title  IX  ^ 

Title  JX  sixNjifically  exempts  certain  types  of  iMstitutions  from  nondiscrimi- 
muory  admissions,  r^tirgely  because  of  pn».ssure  from  parts  of  the  educational 
community.  Congress  exempted  the  ftdlowing  in.stitutions  from  noudiseWmina-  • 
tory  adinis.sions ;  ^ 
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•Private  iimlergradnute  institntjous.  .  ...... 

PrLchools  ami  elementarr  uiul  M'fuiidary  schools  (other  tliaii  vocational 

sdhools).'" 

SiMgle-i5eK  public  miderjjradnate  institutions.  .  .       ^  n^ux^  tv 

'Xhese  institutions  are  exempt  from  riie  (ulmt.^stons  prou^ions  oC  iitJe  JX  ollU^  . 
illev  ar^^^^^^^  exempt  from  [he  utdipition  to  treat  >tuiients  (and  employees)  in 
a  nondiseriminutory  manner  in  all  areab'  other  than  adiiiissions         .  ..^^ 

Sex 'discrimination  in  admibsioiis  is  .^iweitically  prohibited  in  the  follONMii^ 
types  .of  histitutions :  ^  .  , 

rnblie  eoeducational  uiidorgraduate  mstitntions : 
.  ♦Vocational  schools,  including  vocational  high  schools. 

professional  schools.*'' 

Graduate  schools/^  , 

Ov(rt  Discrimnihtioii  in  AdmUswna 

In  covered  iiislitntions.  o^ert  iim»tas  that  limit  tlie  peretMitage  ov  nimiher  of 
wJLn  (m  men)  violate  Title  IX.  Similarly,  an  h^'t^^^^^^^^^^^ 
numbei*  or  percentnge  of  applicants  fronn  each  sex  would  violale  iitle  p.  >  n 
eS'^  So  percint  of  iemale  applicants  and  jJO'percent  of  male  appli- 

^an'^wonUl  tfe  admis  ion  to  sex  and  oonld  result  in  -^^-^-^^^^^i^ 


::rXr^  tha^ome  of  tiie  l^nci^its  of  the  other  sex  who  Were 

rejected.  Also,  ranking  or  evaliJHtlng  applicants  separately  on  the  I^asis  of  sex 

■^^otfS^  overt  discriiniuatiou  occurs  when  the  same  char- 

ac  eristics  or  conditions  are  evalmited  (tifferently  for  women  and  men,  lor 
evin^^^^^^^  of  class  assumptions  about  the  roles  of  women  and  men,  a  wel 

omcer  or  counselor  may  discrimiuate  on  ^he  basis  oi 

^^'rvhiuatin-.  marital  status  or  potential  marital  status  (whetiier  single,  di- 
vo^c!.l  imi?wror  differently  for  women  and  men.  i'or  example, 

adinittiimuiarriediiien,  but  not  married  women.  _ 
Making  pre-admission  inriuiries  concerning  whether  a  person  is/*Ms,  Miss,  Mrs. 

^I^I^^aiuatiuff  parental  status  differently  for  females  and  males,  Fbr  example, 
•admUtS  i™^^  (^vhile  not  admitting  unwed  mothers)  or  admitting 

iiioii  (bnr  not  women)  with  small  children. 

fan  r  "o  ot.e  seK-  i.naies.  a.ul  a  negative  factor  for  the  other  sex  (femaU^). 

I-MM-'TlIfferoMt  stuadanls  for  admitting  women  and  men  I.OTO.iso  of  assnmi.- 
f  i<  .,t  abont  t  are  snitahle  and  proper  lields  for  women  (a;.,  hb.ne  ocor.om.es. 
...ir'h^    eIe.no..t...y  ,  edneatio..).  a..d   men    (e.g.,  seie..ce,   med.e.ne.  anto 

jiiochanics).  "  .,,  ,  ._ 

Rot.isii.n  to  admit  .neii.  Imti.ot  women,  w.tl.  long  ha.r, 
A-thi.ittii.K  oId(.'r  ...on,  bj.t  not  older  wo..ion. 
(Mckihly  ymr  Oritcym  I'oUciei'.  Pmatica  ami  Procedures  ^^•lllch  Uuvc  a 
TMHcrimiiuitoru  Impart  on  One  Sox  ■ 
Manv  ins;tltntio..s  helievc  that  they  have  sex-bli.id  (or  ^''f "^J^f '>  "^^^^^^^^^^ 
sirms  criteria  and  nrocednres.  However,  a  clo.'-e  examination  of  the.>'o  oi>toiis.l>l.N 
.  ..tral"  ^^^^^^  tl.ht  a  ..m.U.er  aro  .<=ex  biased.  Vor  exa...p  e  a.i 

l,"^t  ..tio..  .nigbtVive  preforenee  to  a..y  "imrso.."  who  has  been  a  Khodes  sel.olai. 
•    '  I4.C0  'm.1v  .nen  are  oliif:I)le  for  Rhodes  scholarships,  this  practice  has  a  dl.- 

'■'■'l\''|s^Srt1o '^^^^^^^^^^^  that  ..n...y  Of  the  criteria  evaluated  hy  a.ln.issions 
0II  ....V  .1  con...  ittees  aro  not  in  themselves  indicators  of  pe.fo.i..a..ce  ...  a 
"ivl...  pSMa^or  i..^^  Uatber.  they  are  shortcut  indicators  of  success 

(.H-t)  a..d  lute.-media.p 

''TSl- S«  a?o'S  whicl.  aro  cssontlnl  to  ,H>rformi,.«  a  task"  satisfao, 
to  i  •     (Kr    'x1m.1o.   orsa..i/ational   ability,    w.rtiug   skills  ."'"tiv"  .on 
■  irmac    oreativUv,  resoard..  al3illt.v^0j^.pjiiude  ._in _  a  part imaa.-  <  old  ) 
I«f  Stolv!  hON^^^^^      these  criteria  aro  ofte..  dillicult  of  i.uposs.blo  to 


measure  directly, 
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oJorf       h  '  ca/rn(f  on- the  Other  hand,  are  (he  shortcut  approximate  ifadi- 
I  f  ""^m  "'^  ^"^^'^'y  ^""^'c       ultiinato  criteria  or  abilitv  oV  a 

-ir/m^^^  n'""-  '"''7  ^^i*'^"^''  ,^y^»>"»<^^l         ultimate  criteria  and* might 

™  on^,?^^?  ^""^'^  "\  Duhlished,  nature  and  extent  of  w§ik 

exi)erience,^  glides  am^^^  or  attendance  at  u  particular  school, 

nf   Imi^foVi^^^^  "T;  *"<»i«IHJUi>able  aids  to  narrowiiig  the  field 

0/  eandi<latei;.  However,  these  ^criteria  are  by  nature  generalizations  and  iS- 

veTi^;dh.i  ""f  ^'^^^^^         to^nelsiir^tho  ahnitv  of 

Ir  >"/"V<^"nl'  I»i  addition,  beca^ise  of  sex  (liscriinination  in  society  at  »Hrire 
umieii  who  have  the  desired  ultimate  qualities  may  not  have  had  the  opporui- 
nit.\  to  obtain  the  most  desirable  hi tcr mediate  oveilcntiah,  Tlftrefore-  blanliet 
app  cation  of  ostensibly  neutral  criteria  could  result  in  se^fiSraUm? 

ihe  Suijrenie  Court  has  reoo/rnized,  in  Griggs  v,  DnUc  Power  Company,''  that 
oertain  criteria  can  post:  artiticiah  arbitrary  and  unuecessary  barriers  to  em- 
l^loyment  when  the,  harriers  oiwrate  invidiously  to  discriniiiiate  on  tJie  basis 
of  racial  or  other  impermissible  classification  " 
Tlie  Court  found  that; 

Far  from  disi)aragiug  job  qualifications  as  such,  Congress  has  made  *:uch  oual- 
ficatimis  the  controlliiiip  factor,  so  that  race,  religilui,  uatioriity  and  "ei^ 
become  irrelevant.  What  Congress  has  commande<l  is  that  any  tes  s  used  niu't 
*'    '"'"^  """^  ^"       abstract"  [emphasis 

There  seems  little  doubt  that  this  reasoning  applies  equally  to  similar  discnni- 
imitioii  against  students  in  federally  assiste<i  education  programs.^ 

.VssnmiDg  that  the  ultimate  criteria  evaluated  by  a  selection  committee  are' 
ratio  . ajly  re  ated  to  the  educational  goals  of  the  institution,  it  is  then  impera- 
tive  to  examine  the  intermediate  cyiterla  to  determine ,if  they  are- 

A  alid  indicators  of  the  ultimate  qualities  desired  ; 
otl^erT  ^'"^  disproportionately  excluding  one  sex  or  the 

.  If  an  internie<liate  criterion  is  in  some  way  sex  liiascd,  then  the  institution 
would  l)e  well  advised  to  look  for  alternative  measures.  F^r  example  an  insti- 
tutioii  might  consider  "competitiveness"  a  desirable  quality  for  students  and 
use  participation  in  iuterscliolastic  or  intercollegiate  athletics"  as  an  inter, 
mediate  measure  of  competitiveness.  Because  athletic  opiwrtunities  are  severelv 
limited  for  women  in  most  iiistitiitians,  such  an  intermediate  criterion  mijrht 
ehmmate  women  who  have  the  desired  ultimate  quality  (competitiveness), 
because  discrimination  against  women  often  makes  it  more  difficult  for  tliem 
to  Obtain  impressive  credentials  (intermediate  criteria),  institutions  niav  find 
that  It  IS  sonietiiues  more  difficult  to  assess  the  degree  to  which  wome'u  (as 
opposed  to  men)  possess  the  de*Jired  ultimate  qualities.  As  a  beginning  an 
institution  could  broaden  its  list  of  acceptable  iutenne<liate  criteria  •  - 

Examples  of  ••iiitermc<liate  criteria"  which  might  have  the  effect  of  dispro- 
portionately excluding  women  include  the  f#»llowing :  ' 

Membership  in  a  single-sex  honorary  organization.  (In  some  schools  there  fs 
only  a  uieifs  honorary.  In  others,  whore  there  are  two  separate  ^iiigle^sex 
honoraries.  the  wonieirs  honorary  is  often  smaller  «nd/or  has  higher  admis- 
sions standards,  with  tJie  result  that  fewer  women  thaii  men  have  tliis 
credontial.) 

Similnrly,  using  membership  In  siiu:le*sex  professional  organizations  as  a  . 
criterion  can  lean  to  bias,  (For  example,  until  1074  I^hi  Delta  Kappa,  tin?  edit, 
cation  hoiiorni%  did  not  admit  women.**' 

JIa  ving  received  an  nwarti  available  to  one  sex  only.  (It  is  not  uiiu*?ual  for  there 
ro  IH?  fewer  ••female"  than  "male"  awards  and  scholarships  given.  The  result  of 
this  pattern  is  that  some  female  students  do  iirvt  receive  awards  while  less 
quail fial  mule  students  do.) 

Ilaviug  attended  an  institution  which  discriminates  (or  which  discriminated 
'  »  fJ^^^^l*"  adnii.ssion  on  the  basis  of  sex.  (For  example,  giving  preference  to 
individuals  from  sjlecific  private  undergraduate  institutionsh-wjiich  can  maintain 
sex4)asea  admissions  quptas  under  Title  IX— is  likely  to  have  the  effect  of  dis-  . 

proportionately  exchid|ng  wgnieij.L   c  ^.^i,  ui.  ui^  . 

"niaying  roceived  an  athletic  letter,  aw;^rd  or  scholarship,  (The  lack  of  athletic 
opportunities  for  women  makes  this  criftrloii  especially  suspect.) 
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Oirlni;  preference  to  students  who  have  held  offices  in  cinbs.  (For  example,  In 
some  fjchools  the  student  l)Ody  president  is  *'ahvAy8"  male.  An  equally  qnallfied 
female  jstiuient  is  most  likely  encouraged  to  run  for  secretary  or  vice  president.) 

Ability  to  attend  school  full-time  ns  a  measure  of  commitnientr  (Often  women 
with  children  or  women  who  work  find  that  they  are  unable  to  attend  school 
full*time,  despite  their  interest.)     '  \ 

Coiitinnons  schooling  or  employment  a:\  a  ^ign  of  commitment.  (Althongh 
many  women  interrupt  their  education  or  ci^reers  for  child  rearing,  this  i^  gen- 
-erstlly  not  nn  expref^sion  of  lack  of  interest  or  commitment) 

Evahm ting  late  conunitment  to  a  professionW  vocation  as  an. Indicator  of  lack 
of  %>erionsness  or  d^Ueation.  (Many  women  iysume  schooling  or  make  a  new 
^career  commitment  at  fa 'later  age  than,  their  nia\e  counterparts.) 

Not  admitting  "older"  stndent^.  (Women  ^r^\ 'more  likely  thau  men  to  dis- 
•cominue  their  edncation  so  that  they  migltt  snpiH)rt  a  studentdiuslMiud  or  raise 
children.  In  addition,  women  often  have  a  m(»re\  difficult  time  ffnancing  their 
.education.  At.  any  given  level  of  edncntion,  the  majority  of  l>eople  who  do  not 
proceed  to  the  next  level  are  tern  ale.  Conseqnently,  the  pool  of  Quali^ed  older 
supplicants  is  likely  to  Iw  dl8proi)9i'tlonately  female.*" 

U.sinjc  military  service  as  a  measnre  of  a  broad  backgronud  or  goo<l  citizenship, 
(in  addition  to  Iwiug  exempt  from  the  draft,  tlie  number  of  women  In  the  military 
has  been  limlte<l  liy  a  strict  quota,, and  women  admitted  to  the  armed  services 
liave  to  l)e  more  highly  qualified  than  men.)  \ 

Kvniuating  pa r^* time  or'sunmier  employment  as  a  iheasure  of  interest  and 
accomplishment.  (Because  of  the  general  pattern  of  employment  discrimination, 
women  are  more  likely  to  have  had  clerical  and  other  so-called  "feminine"  jobs, 
rather  than  join?  that  might  be  indicative  of  th(^ir  interests  or  ilotQntial.) 

Kvaluating  work  1hat  is  typically  **niale,"  sucli  as  ndlitary  service,  in  a  favor- 
able light,  wjille  e%'alnating  work  tliat  Is  typically  "female,"  such  as  child  rearing, 
in  ail  nnfflvorable  Jiglit.  ^ 

Rvlying  heavily  on  letters  of  recommendation  to  gauge  such  tilings  as  conmdt- 
meiit.  ability  to  \\:ork  with  others,  etc.**  Sneli  recommendations  by  counselors, 
teachers  and  emploj'^rs  nmy  reinforce  stereotyped  attitudes  of  adndssions  i)er- 
>onnel  and  introduce  extraneous  factors  into  tlie  selection  process.  For  iixample, 
^'i  numl>er  of  charactenzi^tioim  tlmt  are  routinely  u.«»ed'  to, describe  female  candi- 
datti?  (''charming,*'  "deliglitfnl."  *'feminine,"  "pretty")  are  almost  never  used  to 
doj-cribe  nfale  candidates  and  are.  in  fact,  unrelated  to  acadendc  ability.  It.  is 
difficnlt  to  rumgine  the  following  **reconnnehdations"^ppiled  to  a  nmn : 

'Moan  is  extremely  attractive,  bnt  she  does  not  let  it  get  in  tlie  way  of  her 
work." 

".Mary  ha.<  one  of  the  finest  minds  I've  ever  seen  in  a  woman/' 
'  Becanse  Sally  Jones  is  somewhat  unattractive,  slie  is  not  likely  to  marry  and 
\^i{<te  her  professionahtrainlnpr."  '  . 

••.Sarah  is  a  delightful  person  who^e  good  look^^jill  adorn  any  departmeut." 

THB  AWARD  OF  FrXAXCIAL  AID 

The  award  of  ffnancial  aid  is  often  of  primfe  imiwrtance  at  the  post-secondary 
U\fl.'*  TndeiMl,  an  *.is5titntion's  deoL«!ion  to  award  (or  not  to  awafd),  financial  aid 
to  a  student  is  often  a  major  factor  in  determining  which  institution  a  f^tudent 
Mill  attend.  Kecau.^e  the  award  of  financial  aid  also  profoundly  affects  the  freat- 
inent  of  students  already  enrolled  in  a  program,  the  financial  aid  practices  and 
policies-  of  ,an  institution  are  not  ejcempt  from  the  ro<iuirements  of  Title  IX.  even 
\s'}m\  the  admissions  iwlicies^are  exempfc.  ^  *  .  . 

The  (lata  indicat<%  tlmt  women  often  meet  dlscrimfnation  in;th^  amonntand 
fyfH?  of  financial  aid  thty  receive.*^  Discrimination  in  the  award  oC  financial  aid 
ran  be  either  overt  or  subtle  (such  as  using  ostensibly  fair  criteria  which  per- 
petuate sex  bias).  >  ^ 

Some  institutions  now  require  women  to  me^t  liljrher  for- different)  standards 
than  men  in  order  to  be  eligible  for  financial  aid. pilu;r  institutions  have  favored 
men  over  women  by :  '      .  '  /  ' 

Offering  a  woman  a  loan,  wldle  offering  a  comparably  qualifioiLand  ^.ftuated 
njale  a  fellowship  or  as.vistantship. 

Offering  the  most  pri»5«tigions  .scholar.ships*  felluw^Nhi^is  ami  as^Utaut^hips  to 
men  while  offering  women  the  less  prestigious  awards.  ^  ) 
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\Uo,  a  inimbLT  uf  alluli^^iu^.K  cumniittees  ha  ye  trailitioiinlly  evnlunte<l  tlie;jame 
cbnracturb$tic5>  differently  dei)en(linj:  on  Mielr  sex.  In  addition  to  the  examples 
mentioned  previoniisly  in  the  discnbsiou  of  admissions,  th«  following  nifght  come 
under  this  category :     ^  ^ 

Denying  nmrrletl  women  financial  aid  (while  not  slniilnrly  denying  such  aid  to 
married  men)  or  uffuring  married  women  and  men  tlnancial  aid  a  different 
basis.  (At  .•^ome  instltntlun^  tinantial  aid  conanitt*^  ha\e  automatically  assumed 
that  a  married  wonmn  needs  /<v»,t  ai^slstanee  hecanse  her  hnsband  will  siipiwrt 
her,  while  a  married  man  nee<ls  more  assli^tance  because  he  is  the  *iiGa(i  of  the 
household/'  While  this  assumption  may  be  correct  In  some  Instances^  it  is 
certainly  not  correct  In  all  iuHtances,)  '  ' 

Offerihg^women  ami  men  with  dependent  children  different  amounts  of  aid 
because  of  sex-bafed  n.ssumptions  about  their  child  care  responsibilities.  There 
are  also  a  nnmbej*  of  w*ays  in  which  overtly  neutral  criteria,  iwlicies  or  proce- 
dnres  discriminate  against  women  in  the  award  of  financial  aid.  All  of  the  *  inter- 
mcdi  .1  ^  criteria  *  inentiined  which  might  have  tlie  effect  of  dl.scriminating  against 
women  in  adnii.^.^ious  (muml>er.sliip  in  yiugle-sex  honorary  j^ocieties,  continnous 
schooling,  etc.)  can  also  ha\c  tin*,  effect  of  dLseriuiiuating  against  woajeM  in  the 
award  of  fimincial  aid.  Jn  addition,  policies  or  procedures  which  make  It  uiflicult 
ior  inipoj?sible)  for  part-lime  students  to  receive  financial  aid  or  which  do  not 
consider  the  cost  of  child  care  in  detenuiuing  need,  disproportionately  affect 
women  since  many  more  woiuen  than  men  find  it  nece.s.<^ry  to  attend  school  mi  a 
parr- time  has  I.**  and  have  primary  child  eare  respous^ibilitie^. 

There  is  some  qnestion  concerning  to  what  extent  siniele-sex  fellow.«?hlps  will  he 
aIlowe<l  under  Title  IX."  Somu  people  maintain  that  there  should  be  nosiugle-se\ 
feHow.^hip.*?  offered  hy  or  tlirongli  an  educational  institution.  They  nmiutuin  that 
there  Is  \\u  more  ju.stlticatitai  ft>r  single-.*iex  .^icholar^hips  than  there  Is  foir  scholar- 
ship.'^  limited  to  whites.  Others  maintain  that  Institnticuis  shonld  he  allowed  to 
coiitinne  to  offer  single-sex  scludarships  that  are  part  of  a  trust,  will  o^  bequest 
if  they  are  "balanced"  b>  an  etpml  anionnt  of  nione\  for  the  opiwsite  sex^^  Under 
this  ^y.steni,^  need  would  be  detenuined  regardless  of  sex,  hut  singlc-.'^exjschohir- 
shii»s  could  continue  to  be  awarded,  provided  the  amotnit  of  money  individual 
students  receive<l  was  not  affected  by  their  .sex.  A  number  of  people  question 
whetlier  such  an  iqition  would  l»e  administratively  feasible.  In  addition  they 
argue  that  inucli  of  iho  benefit  of  rccei\ing-sntli  scholarshitis  i.>  in  the  pve.>tige 
connected  with  It,  and  that  sncli  a  .sxifeni  would  perpetuate  i>ast  discrimination 
b>  allowing  the  mo.*t  prestigious  .^cutdarship.s  to  continue  to  he  for  men  onl.\. 
A  sMidy  of  Women  in  FcUowiihij)  and  Train  in  f/  Proffram^  concluded  that : 

Until  women  aLhiexe  a  higher  participation  rate  iu'ifullowslui),  inteniNhip.  and 
other  trainingl  pro;;ranLs,  nian>  ({ualificd  women  will  lack  one  of  the  more 
important  eredential.s  nece.vsar>  for  career  upward  Uiohilit.x.  They  A\ill  alwa\.s 
be  less 'vpialified.''" 

nVlXS  A^'D  RKOUT.ATIOXS  ^ 

There  are  a  variety  of  rules*  regulatli>ns  and  policies  whiih  differentiate  tm 
the  basis  of  se\  and  are  alna^st  certainly  xiidations  of  Titl(»  IX.  It  is  highly 
unlikely  that  the  folIt»wiug  t.\pe.^  of  rules  and  regulations  could  Ijc  justified  under 
Title  IX  for  any  rea.son : 
Different  curfews  or  visitation  hour.*;  for  women  aud.men.*' 
Appearance  codes  which  .H't  different  st a nda I'd.**  J*ased  on  .«ox  (.such  as  a 
reqnirenient  that  bti.x.s  ha\e  short  liair,  while  girls  arc  lK*rmitted  tt^  have  either 
short  or  long  luiir). 

l)re.s.s  codes  whieh  set  different  standards  for  females  and  malas  (such  as 
j>olicies  which  permit  niale.^*  hul  not  fenuiles.  to  wear  slacks),^'' 

different  stambmls  of  pnnisltment  or  different  tjpes  of  punishment  ba.>(M  <»n 
sex  (sudi  as  pnnisliing  females,  hut  utit  ntales.  who  swear,  or  nsing  (oriH)i*al 
puuisluncnt  on  men  only). 

Forbidding  uiinnirried  nh^tlier^  ^Mit  inti  uniiiarrit  d  fe.thers)«  fnan  p.*irti(.ipatin;; 
in  extr:ii nrrioilar  aitixiticN  nr  atidetU  tcam^.  or  tleUauing  unwed  mothers  from 
el  i  iri  I)i  I  i  t  y  for  a wa  rd s  o r  pri zes.^ 

Hestricting  the  f^ptions  or  partu  ipationM  m  ihisses.  extrat  orrh  tiinr  aL-ti\UIe.s. 
etc. I  of  JH•rson^  ifent.tle  or  lo.dt  >  lietau.^e  of  tluir  a^^tual  or  potential  inaiital 
stiVt  ns. 

Itetpilriug  that  the  prom  tpieen.  hoiiU'<ondng  ipieiu.  i-ti.  he  a  virjiin.^ 
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.  Ja  AiMUi^'Uf  aiituiiiaticiill.v  ah>iiniiit^'  tl^at  tito  ro.sithiii.N  i^fa  uoui.Ui^^.s  tl|e  .^ahu* 
as  lift*  i»uobaiitr3  uiu  havf  an  (»>i>»^»i  iaily  .sijj:iiilicaml  cfCect  m  ytate-Mipportcnl  ii»'^ti- 
tutiuns  ulici-L'  the  tuitiiut  lu^htT  for  uut  of-statu  tliaii  for  iii-istate  rosiilent>.'" 
A  II  umber  i>f  instil  utiouhhitve  nil  us  or  repilatioub  which  nught  be  thai  lei  i;;eil 
under  Xitle  JX  if  Ihev  ha\Wa  (i>s|)ruia»rtii>nate  in»i'a<  t  un  wuinvn.  Fvi'  e.\anii>ie. 
lUgld  tiaio  linilts  for  ronipletin;;  proKrauis  or  do^rreos. 

Lack  of  oi>iK)rtuuit.v  tu  attond  Jsuhool  uii  a  part-tiiiie  b.isis.  (Because  ni.uiy 
uuna»n  have  printar.v  respun^itaUt)  for  cJiiUl  u»ri%  l]u,\  an*  ufteii  iiiiat»ie  tu  attend 
m  a  fulbtinie  basin.) 
On-c'auii)u>;  residenc.v  requironionts. 
l*uavaihU)ility  of  b»aveK  of  absence  for  <;hild  roa rinj;.'^  » 
A  rulivics  Which  niake  it  dihicuU  to  transfer  (TeilU.s  fnan  one  |a-u.irrani  ur 
tntiuii  tu  another.  lAVuniun  are  luoiv  likely  than  men  (u  attend  several  ins>titu- 
tions  )»oeanse  of  tiieir  liusba  nils'  job  eliauj^es.  ) 

'   '      '  ndrsKNci  iin.KS  and  facilities 

"VVhilo  this  not  an  issue  at  Uiost  elementary  and  ;^*<i»ntiar\  m1iooI>,  the 
housing  fadlitii's  and  tlie  (*pti*>n.s  availal>le  to  nn*n  <  01111..  .d  ,  •  "wuiuen  aie  of 
im  nor  tame  at  a  nnndH»r  of  post-sfecoiulary  in^titntion^. 
/>eotion  1)07  of  ^Itlo  IX  .spi'citieally  addres>es  one  asinK.*t  of  tnis  is.<ue : 
Xotuithstanding  anything  to  tlie  eoiitrary  toutainetl'rn  this  title,  notliin^  ion- 
t<jfined  herein  shall  be  cun^trueil  to  i»ruhibit  any  edmatiunal  inshtutiun  leeeiun;; 
funds  un(h?r  thi«  Aet,  fjom  naiintaining  separate  Umwa  fauhlies  fur  tiie  drffen 

/  ^ythough  in>titntions  are  not  required  by  Title  IX  to  integnite*  their  dor- 
mitrtnos,  the.\  are  i>rohii»ited  from  ilit<(  riminatio;;  on  the  ba^is  of  se.v  in  tla* 
^puoii^s  they  offer  their  female  and  male  student.s/'^ 

^    i^u\{  of  di.rndt'^ry  si^te  for  une  se.\  canmit  bi'  tiM*d  a,-*  a  im  aiis  uf  liinitin;:  the 
,numiH'r  of  students  of  that  se.\  who  arc  admitti  tl.  Hoiising  nih's  ha\e  si>metuues 
^  IwMi  used  to  deny  uumon  ^idmissiun  to  an  institution.  For  example,  an  institnta»n 
may  assign  a  smaller  number  of  ruoins  lu  uuiaen.  and  tin  a  insist  that  all  uonu>it 
live  (m  tampus  (altluaigh  male  stiuhiits  are  alluued  tu  Ine  utliaiiipus).  Il.the 
niKtifuition  Uses  the  huK  of  donidtury  ripaie  for  uoinen  as  a  ua>un, for  iinoi'n^ 
/   thoir  admission,  it  violates- Tit  lo  IX. 

Se\-based  differences  in,  laaistnu  options  tan  take  a  uundn*r  of  forms. 
Allowing  men.  I.nt  not  womeii.  to  li\e  off  tampus  tor  having  different  standard^ 
sxu'h  a<^  grade  p«ant  averages,  for  \v\»men  and  men  r*,  ii\e  off  lampusK 

Offering  one  se.\  or  the  other  a  disi>rvi»oi  tionate  share  uf  tlie  must  ilesiralile  * 
or  uios't  economieiil  housing. 

Offering  uuun  u  and  men  differential  opportunities  to  live  in  imuMiig  uhuh  per- 
mits drinking;,  the  presence  of  pets.  ofy. 

^bikiiig  (h>rmitory  Miite.N  single  rolaas  or  large  loums  iliffeH-ntiail.v  a\aihii>io  t*> 
wonteii  and  men. 

Pruvlding  tliffirent  supi>orti\i'  .Nirviie^  usneh  as  maiil  seixae.  laundry  faed- 
itieM.  recreation  rooms,  dining  faulities,  snaik  baisi  tu  v\oineu  Jiml  men. 
f)ffering  different  oi^tions  of  iesid<  n(e  hall  go\eriume  based  on  sex. 
Offerlnj;  different  seturitv  pri*visIons  l*.iseil  on  M'S  i^iuU  n>  guard>.  bak**  on 
door.^,  etc.). 

Offerlujr  different  roonnnate  .M^leition  proeedures  based  on  so\.  ^ 
Offeriuir  nmrried  student.--  different  htaisiuj;  options  based  on  >»*x. 
riiarKinu  different  housing  fees  based  on  Sf^.x. 

Listing  (»r  otiieruise  |K'ri)etu*ating  or  emloi-sing  LoiiNtit;;  uhn  it  tiiM  nniinau-^  un 
the  ba.^is  of  sex.** 

^  KKQnnP.AfKXl.^  KOU  GltAru*AT10X  ^ 

At  present  fhereyire  a  surprising  number  of  insbu.tes  in  \>hiih  f»,'males  and 
males  are  rcquvcfl  to  amas*<  different  credentials  ior  are  able  tu  amas.s  tlu^  sumo 
credent hils  in  different  fashiuns^  in  uwU  r  to  graduate.  Tlie^e  differem-e-  aie 
especially  pronounced  in  traditu>nali.\  se\  seuregaUil  p]i,v>ital  edmation.  leam'; 
ei'om>hii(S  or  shop  (lasses.  Kxamples  uf  >e\-baf5ed  diffeu  iiUat lun  uhii  ii  no  ihaiiitl 
violate  Title  TX  inelinle: 

Recpiiring  femah^  to  take  home  ei  ont»nd(  s  and  nquirln;,'  males  to  take  sjjoo 
or  industrial  arts.  (Oftcm  women  raniiot  >ati.sf.v  their  requirements  In  takinu' shop  u 
and  men  cannot:  satisfy  their  requirements  b>  taking  iioine  ermiomits,) 
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IIiiMHC  more  r(;qtilnMl  (as  oiuxiypd  to  elective)  courses  for  females  than  males. 
(For  example.  rNiuiriuf;  women  to  tike  a  course  in  home  economics,  with  no 
^imllar  requirement  made  of  men.) 

UcKiuiring  female  and  male  students  to  have  a  different  total  number  of  course>, 
credits  of  ho\irs  to  graduate. 

Ilavui^;  different  reiinired  eonrsos  for  female  and  mule  physical  education 
majors  or  nHininng  them  to  hnve  ilifterent  grade  point  iU  erases  to  gracluate  (ur 
to  graduate  with  lionors). 

Allowing  men,  but  not  women,  to  e.xempt  require<l  pliysical  education  courses 
by  taking  a  skills  test  or  participating  in  varsity  athletics. 

Awardinjc  academic  credit  to  iiipn,  but  not  to  women,  who  participate  in  inter- 
scholastic  or  hitercollegiate  atldetlcs. 

UUYSICAL  EnUC.VTION  AND  EQUAI*  ATHLCTIC  0PI'OB'r(;^■ITIES 

Perhaps  no  ibMie  eomeniing  Title  IX=ha.s  generated  a.s  much  heated  debate  and 
ceiiiroversy  ai^  eqiuilit.\  m  .>iKirts  jind  athletics.  And  perha|>s  nouhoce  else  are  tlie 
mcMuities  as  pnifound.  Although  nnmey  is  by  no  means  the  sole  measure  of 
i-quality,  gros^;  inequities  in  the'total  amount  of  money  spent  on  women's  and 
.men  s  .sports  can  be  useil  as  a  rou^h  measure  of  discriniination.  It  is  not  unusual, 
for  oAample,  for  the  budget- fi  r  men's  athletics  to  be  a  hundred  (or  even  a 
thousand )  tijiues  gix»ater  than  the  budget  for  women'^  athletics.** 

Many  complex  and  ilimciilt  legal  and  educational  questions  are  raised  in  the 
lirocess  of  attempting  Ut  discern  what  constitutes  equality  for  women  in  S|)orts.''' 
Tiiere  are  a  number  of  uimni>\\ered  qucstittnsi  concerning  j>re<Isely  what  criteria 
and  .standards  .^liould  be  U&ed  to  evaluate  cfpial  opportunity »Jn  assessing  whether 
it  provides  equal  opiK>rtunit.\,  an  instltutictn  might  examine  it.s  non-competitive 
programs,  comiwtitive  Uuterscholastic  or^ intercollegiate)  program.*?,  and  (since 
phy.sical  education  ami  athletic  itrograms  Inive  traditionally  hceii  single-sex) 
einployment  patterns  and  administrative  structures."^ 

In  non-comijetitive  and  in.^trUttional  programs,  an  institution  might  find  bias 
in  such  areas  a's:  •*  ,  i  - 

Instriictfomil  (q)i)ortiinUics  and  phy.sical  education  classes.'*  , 

Sex-hased  reqiiiremcnt$  for  physical  education  ma joi*s. 

Requirements  for  graduation, 
f  Inrnimural  programs, 
*  Jtecreational  opportunities/* 

Discrimination  In  coini>etitive  programs  might  occur  in  :  " 

The  funding  of  programs  uneludiag  the  source  of  moncj,  :>i7.c  of  the  hud;rot 
antl  use  of  funds  K 
The  provision  of  fa'cilitie.*?  and  equipinenf."* 
The  avaihibllity  of  medical  and  training  service.*  and  facilities. 
^^cheduHng  games  and  practice* times. 

The  availability  of  funds  for  travel  and  i)er  diem  allowances. 
Awarding  athletic  scholarships. 
Ilecrulting  athletes. 
Media  coverage. 

The\^election  of  si)Orts  and  levels  of  competition. 

The  f»*male/miile  composition  of  the  team  (.single  mx  versus  mi.ved  t^r  coeduca- 
tional teams).^ 

M»me  institutions  hsue  been  reliutant  to  ihange  policies  and  practices  man- 
datfil  by  aUiii'tic  tont>THu;e  or  a>M>tlat.ion  rules  e\en  though  Ihcy  Have  a  di.s- 
eniiiioaiory  impact  on  wi^men.  Sifih  rt^'galatitms,  lioweyer,  (/o  not  alter  the  ohllga- 
riou  uf  an  instinuion  to  prtAide  equal  oiquirtuuity  to  wonujii  and  men  un(h*r 
Title  IX.  For  exanqile.  tiie  tlitTi-rential  asM^natlon  or  Conference^ rc(pnfements  for 
eaeii  sex  c(»nferning  t-Ugibiiily  for  ftnamial  aid  t»r  for  partii  ipution  in  inter- 
roilemato.  s(H)t ts  ilo  not  ai»^'i\i*  the  institution  from  tlic  obligation  to  treat  the 
sex«'^  equally." 

Adiiougl)  mow  is?  rehuiaiit  tti  Idcittify  al»solnte  criteria  ft*r  (U'tcrmlning  t-om 
pHaiu-e  in  tlnH  aren,  a  nuadier  <»i  Title  IX  conqihunt.s  i4li*-i;iiig  .^t  \  di.M  rindnatioii 
m  athletic  (»p|»ortunuy  lia\e  already  In  en  tUcil.'"  la  the  absence  of  detan<^d 
s»antlards  for  assessing  adiU  tii.  |>ni;;ran»s.  ilFAV  uill  no  doubt  rcsuh  t»  coniphunt^ 
on  u  ease- by -case  basl.^. 
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^  HEALTH  CASE  AXD  INSURANCE** 

^lost  iastitutiunsi  offer  tliwr  stmleiits  suuie  sort  of  com«^ory  or  optional 
medical  care  anU/ur  litaltli  inMirance.  XLese  i>er\icei»*au(Li>lfjlfiiuv.e  come  uudor 
uoiisidemble  eritici:^m,  liuwever,  at  a  milliter  ut  iii&titiitloii8  tor  diserliuiiiatiiis 
viie  way  or  aiiutliei;  against  women.  The  areas  mos>t  frequently  eited  ab  (li>- 
eriiulnator>  involve  pregnancy,  neLoloi^ieal  eaiv  and  family  planning.*'  In 
general,  it  is  reasonable  to  expeet  the  criteria  fur.  identifying  dlscriminatuiy 
treatment  of  these  servieeb,and  benelUs  ajnong  fetuilents  to  be  consistent  With 
already  established  criteria  for  making  siutilar  determinations  among  employ t*t^». 

The  principal  of  treatiujf  pregnancy  fur  Jt>b-related  pnriK>ses  in  the  same  man- 
ner as  any  other  temporary  physical  disability  lii  clearly  stated  In  the  employment 
area.*"  In  the  pJibt,  pregiiant  students  liave  often  beeii  treated  differently  because 
of  ii^ral  judgments  about  their  piegnaucy,  lather  t^iau  because  of  coheern  for 
tlieir  health. 

Differential  treatment  of  pregnant  students  may  take  a  number  of  forms.  For 
example,  tlje  foiio\Mng  tyi>e«  of  in;!>urance  coverage  ti eat  pregnancy  differently 
from  otiier  temporary  disabilities :  '  .  ^ 

Exeluding  pregnancy  altogetlier. 

Providing  more  limited  coverage  of  pregnancy  than  of  other  temporary 
disabilities.  .  ^ 

Covering  pregnancy  only  for  women  who  are  mairied  and,  or  w  ho  have  either  a 
joint  or  "high  option"  policy, 

8innlarly,  poUcicb  .wliioh  cover  va&ectoinit;>,  but  not  steiiliaation  for  women, 
might  be  called  into  question  under  Title  li. 

In  addition,  the  following  rules  and  pulkie.^  conccrnine;  tlie  treatment  of  preg 
nant  students  will  undoubtedly  be  chaUengeil  undci  Title  IX  because  they  treat 
pcegiiancy  differently  from  other  physical  disabilities: 

ExiKylling  pregnant  students."      ^  , 

Hutmruvj  pregnant  students  to  enroll  in  special  classes  or  to  be  tutored  at 
home.** 

Kequinng  pregivint  students  to  leave  school  a  ce  tain  number  of  months  bef  ore 
childbirth  or  forbidding  th^m  from  leturning  to  ^school  for  a  certain  number  of 
months  after  childbirth."  * 

Requiring  .pregnant  students  to  have  a  doctor's  certificate  to  either  rtnmin 
in  or  return  to  school,  while  not  .making  .Similar  requirenieuts  of  students  with 
other  physical  disabilities. 

Requiring  pregnant  students  to  uotify  the  institution  of  the  existed  date  of 
childbirth,  without  similarly  requiring  Uiillvldual»  with  other  temporary  dis- 
abilities to  notify  Iht'  InstitutiMi  of  the  planneil  dates  for  surgery  or  absence. 

Treating  prej^'iiant  students  differently,  deiH^Muling  on  their  marital  s(atu<-.  ^ 

The  inability  or  unw  ilhngness  of  institutional  health  care  fiiLiliticts  to  provide 
gynecoiogicjil  services  Ims  become  an  is^ue  on  a  number  of  ciunpnses.  The  ab- 
sence or  inadequacy  of  these  services  Is  likely  to  be  raised  under  Title  IX. 

The  lack  or  inadequacy  of  family  plan  mug  ami  contraceptive  servicosli^  also 
.  been  a  concern  of  students  at  many  Institutions.  Title  IX  would  neittrtfr  r<?0!Ure 
that  an  iiihtltution  provide  suUi  scjrvices  nor  prohibit  them  from  doitg  so,  t^uUL- 


if  they  were  used  by  a  different  pro|Kirtioii  of  students  of  one  sCX  thanUhe  Other, 
1£  such  services  are  pro\ided.  however,  they  oinaot  be  offeretl  for  onCiSex  only. 

EMPt.OYMBNT  OPPORTUNITIES**  ) 

:^ranv  Institutions  either  offer  tliel.r  students  rfome  sori  of  employmeut  or  asMst 
them  in  linding  employment.  Because  of  Increased  awareiies.s  4»f  butn  Title  IX 
and  employment  legislation,  a  number  of  Institutions  now  Imludo/n  section  on 
student  employ  incut  In  tlieir  affirmative  action  plan.  / 

Students  employed  by  an  educational  institution  are  prote^ed  by  the  same 
anlidiserlmlnatioil  legislation  and  regulations  wliicli  coveETuther  employees- 
Kxecutlve  Order  11240.  '/itle  *VIl  of  the  Civil  Riglit.s  Act  of/lOGl.  and  the  Equal 
Pay  Act  of  1()C3.  These  laws  proliibit  any  differenee*wiiii-we  basis  of  sex  <and. 
Jn  inost  Instances,  oi^the  basis  of  race,  color,  religion  and  natlofi.il  origin  as  wein 
in  hiring,  upgrading,  salaries  frin^e  benefiLv  traliiing  and  all  other  conditI'»ns 
of  employment" 


Foyt  notes  ftt  end  of  artlclo. 
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ev  i  nnU^.t  .       ?     .  ='  '""''l'<''' «>f  «UVN.  For 

iKU-tilSj^  ""•"'•-'•'>"■■■•'?"'«  Hit-"  f.„m  .-.i.i.l.vn.;;)  for 

lot         ^joU  to  11,.       iMit  othor  hnv.s  as  well.  Ilovvovcr  lu-iiiKH  tlio  iiitoiit  tliN 

'•.Vitnr.lo.,ii(.|!,uv..l.v  low  |«iyiii2  jobs  (Micli  an  swrotari.U  work  m.kI  tci  -l  iii  '» 

mu.:,«,.u.H.f  |,.;si,ions.  aro  INt.-.l  for  .......  I'huo.m-uf  sorv  .n'^  TrmS'  "  on 

l.la.  on«.nt  .sorvKos)  :,ro  i.koly  to  I.e  d.allonsod  ..n.Ior  Titio  IX  if  tlio""'" 
.\c«o|>t  job  ..nor.-!  Iiiiiifod  to  oiio  sex  only 

Ui'ftM-  .iiil.v  nin!(^K  to  tioliN  whifli  arc  predoiiMninitlv  -  inahN"  uhiio  ivforrln- 

^  tM'I'OlN  rm.NTS  OK  UOMKX  TO  C*>W M issiuNS  ANI>  COMMUTKKS  '* 

nfti.iitinios  administrators  or  tc.uIuTs  arc  niMcd  upon  to  nu\mnt  students-  to 
jontni!ssio|,<  ,.o,,i„nttees  „,•  -tm^nuuK  lmlw>^  of  one  s(,i  t  or  another.  In  the  hast 
h..  Milk  o;  ih,^.,.  .n;i"'ninjit  nis  (es|.e*  hall,v  the  mu.st  prestigious  or  powerfu  ai*-' 
y»ll^men^s)  havt.  U^n  jinen  to  niahs.  Tiulor  Title  IX.  instirntinns  will  havi* 
MM.  .1. 11-31  fimi  to  assiiri'  that  thrs,.  appohitnu  nts  are  made  on  a  nomhsei  imlnaforv 
'  th«-e  vXiIm^^^^^  ''''^  i»PPortnnit,N  to  partieipate  lii  , 

rMHirvnoNsoF  mr^  i\  uni"rimA  k'*  Juores  ^^  jtu  n  tusnuMi.NxiK  ov  tiu:  uask 

TlM*j'«>  ha-  I. /en  r..n^iderahle  diMstCsL.u  lomvnuni;  the  decree  lo  which  TiMo 
i.\  f-MVrrs  pnvah'  nt- mi/.uions  or  :jr..nps  uhith  ma.\  otKTate  ui  nr  he  assisted  l»v 
will*  afionnl  institutior,v  Ki.r  e\ainph».  there  ha-  heen  sonte  disuu-n-oment  eon<  ern- 
Uiii  the  roNeraxo  r>f  I.iffl,.  Ua^jn."  fcains,  honorai.v  oi^-anii^ations.  protessnmal 
»r  Mi,i/..inMns.  ,.oniiniinir.\  narhm  iiionps  and  soi  ial  v»ronlies  ami  fratorniiics. 
Ih..  foiifslative  history  of  Title  IX  proN  id*-v  little  ^lUdaiu  e  eotieernlim'  (Nin- 
u'p  v^lonal  intent  m  thN-  area. 

SoTjH*  iH  oph'  aiXMie  that  the  ii-ulathiUs  shonhl  har  an.\  institution  from  ass,s|. 
lu^  m  anv  way  aay  immsou  or  a-<'m.\  whi".  h  diM  rin»liiates  on  ilie  hasis  of  m-v 
IIo.  ;,ro|».m.m.  of  this  jRdnt  of  vL  w  strops  that  this  appr(Mch  would  he  con." 

*  ]'^^^^}^}l^\ll^t\rvnHi\tUm  uith  nsard  to  latial  dis,.|iminalion  nmlcr  Titl.> 
A  I  of  rh,*  l!.f>.  (  ivil  Ri:;hts\\.  t-  Th.  y  note  that  excludiiitc  females  from  surh 
ai'tivifi.H  n<  Uitlp  T.ca;:no.  prof.s.ion.d  or-anixaljions  and  honorarv  s-.,..,efh.v; 
'ouid  raii.r  n'al  .Ian-,  r  to  \\on»en,  Th.w  also  p.,iiit  to  the  parad.»\  .if  ;ilh»\vin"  i 

-  ip  which  <hsriim:n,ii.d  on  ilic  hasis  ..f  m»\  to  use  Institnti.Muil  fardiii.<  To*- 
oi?t,.i  wKo  m-.ive  sM(»p..rr  from  th<>  institution  i.  while  den\inu  iUo  vunic  prlvde-es 
f*«  r?  -roup  w  hh  h  (Ksfrlmimited  on  th^-  hasis  of  race. " 

»»l,ers  nvnitVAin  thaf  pn\at.'  frroups  whi.-h  dis.  nmlnate  should  not  he  cuve?e.| 
*^  an  pv  ia,e  |\.  siriM^  in  -.Miorn!  the>  .»porrit*Mifl«M-  srh.i.d  hours.  lfowe\cr 
u..,u>...  fh.sM  L'lonp^  .ire  o»x.r..d  „„,i,.,.  rUU^  yj  j..^^,,,  discrimttialiMi. 

ri  K    r\4:uii.»'nt  is  t-\tvvuu4y  we.  k. 

^  <  i'l  iifh^rs'  taKo  th..  |M»vUion  thai  whether  or  not  .'i  pii\nl.»  ::rou  wh'*'h  .lis- 
'  »'tifri;rurs'  on  th'»  hasis  of  fs  sho»dd  hp  ailiiu.d  to  r.»cehe  stij,|H,rt  from  .m  In- 
-»i»*MN,n  shtmid  d.'p.iul  on/the  suhstantiaUly  of  th.*  ivlationsldj,  lielw.-en  tlie 
nsfjjuiiou  an.l  ?le  Mliah^^troun.  thi>  ext.nt  to  whteh  the  LT.atp  iiro\ides  aid  .»r 
r\  '...<  tMth-  stedentv  ,.,?id  <  m!,h»\i-ev  uf  th-  Institution,  and  tUo  .h'-ive  t.>  whiHi 
t^Hyij.fivp^u  Mf  th.'  irmup  aiv  reliLd  h»  the  iu-r it utin.i's  e.lueation  in-o-iams  or 
a'-nufO's     lh».  .n-iimcnt  aj.anl.iii*>  that  uh.ther  .ir  not  a  «i.mf.  i<  .oNer.'d 

r'»  an..f.  ^  lit  I  >m|  »*f  .irrh  |<»  ,  ^ 
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should  iXvvcinl  on  liow  clo^i^ly  Us  activities  are  nlated  ta  the  aclivuiiv<  of  t he 
institution.  ,i)|)iK)iient:>  of  this  position  |>oint  ont  that  it  is  contlict  with  t lie 
intictHlents  set/iiiuK»r  Title  VI  iunl  that.  It  tha  government  adojited  this  iwsition. 
It  wouW  Ikj  howing  to  prexsiu'e.  Moreover,  this  lK>:^itiun  couUl  lead  to  inconsistent 
situations.  For  exainplf,  it  is  |M»sil)le  t\uil  a  tliscriniinutory  Jattk*  l.ea^'ue  team 
iuijrhr  he  lH.-r«iittiHl  to  n>e  college  faclUtie.s,  but  be  denied  tho  bimilar  use  of  elo- 
inentarr  .<ehool  facilities  under  this  interinetatioiu 

Although  the  Xitle  JX  regulathm^  claiif.v  the  criteria  for  determining  com- 
pHance  in  thli>  area  to  some  degree,  a  nuniher  of  the  >pecitlc  eiauplaints  hronght 
ihecjuise  of  di.M»ri  mi  nation  in  .^nch  orgain3!iatiou.s  are  likely  to  be  resolved  o?i  u 
case-by-'case  basis. 

KDfCATIONAL  C  ONSOUTIA  ANU COOPKK.VTI VK  CROGKAilS  ^ 

A  number  of  iiistitution>  either  re«iaire  or  iHjnnit  :?tudciiti>  to  participate  in 
c<»oiHMativc  progninis  «>r  irtlmiation.il  Ci»us«iriia  (for  example,  student  teaching 
asMgnmeuls  or  credit  f«ir  work  experientei.  'L'bc  re(piirenient.s-  of  Title  IX  for- 
lildding  .^ex  discrimination  eo\er  such  iiH>i»ei'atiVf  elToits.  That  is,^ui  educational 
.institution  eannot  asMs>t  another  iuMitntion  or  oi'g;uii/^Uion  in  discrniiinatng 
.against  Its  students,  e\eu  If  that  «^rgauizati(m  is  not  covered  by  Title  IX  The  iii 
stitution  Ihnus  the  oliiigatiou  to  a.ssnie  noiidiscrimiimthm  against  its  students 
much  as  a  federal  c-ontraett>r  must  assure  that  Its  Mitoiitractors  not  discriminate 
under  Kxec^itivc  Order  If  an  institution  i.s  not  able  tii  as.sure  nondis<Tiini 

hathm  aKanist  its  students,  it  vvould  apijcar  that  it  must  withdraw  from  t^lie 
eo{»perative  program  or  activities. 

Kx TR.v-cauRicui-Au  .\crivrriKS  " 

There  i<  hitle  ijue>tion  tliat  extra-enrricular  .activities  are  an  integral  part  of 
the  education  program  oiTercd  b\  an  institntion  and,  as  sndi,  are  subject  to  the 
nondiscriminatorv  provisions  of  Title  IX.  An  institution  which  sponsored,  sup- 
ported or  endorsed  single-sex  ttir  otherwise  di.>crim!natory )  extra  curnciilar  ac- 
tivities, clubs  or  programs  would  be  a  ulnerable  to  charges  of  diM  rinnnatioii  lUKler 
Title  IX.  .  „ 

Textbooks  from  Dich  ami  hnw  io  lucdical  school  anatomy  texts  have  come  under^ 
fire  for  portraviiig  women  In  a  blasi-d.  stereot>ped  lu.inncr.  In  a  study  of  goverjj- 
ment  texts.*'  .lennifer  Maeleod  .lud  Sandra  Sihenniiu  identify  ^hree  ways  in  which 
liieso  books  perpetiiate  diMTimliiation:  ,   ,   r  , 

Women  are  rnreJv  mentioned  in  the  texts.  The  authors  of  the  study  found  that 
'the  texts  failed  to  (ii^^ciiss  Individual  women,  to  <inote  women,  to  Include  a  reason- 
able number  (»f  women  in  illustrations  and  to  nse  women's  case  histories  a< 

^"^llhlsrn^^  and  texts  were  often  eondescendlnu'  an<l  perpcttiaied  stereotyped 
^•olos.  The  authors  fiaiud  numerous  examfdes  t>f  undesirable  stereotypes  c/mecrn- 
Hig  women  and  women's  roles.  Por  example,  women  iii  the  texts  were  -often  de- 
liinwi  as  their  husband's  vmm-;  rather  than  as  individuals  in  their  own  riglit :  some- 
times women  f  wWel  ^Jelinmani/ed  as  «.ex-  objects/' 

Kinallv  the  texts  Ignored  much  of  the  subjec  t  matter  dealing  with  women  lor 
examine!  they  rarel>  mentioned  famous  women,  woiiieu's  suffrage  or  the  women  <i 

^^'^nnm^^^  of  studies  of  text.^  iwed  at  all  levels  draw  siniilar  t'^iKjnirij^"^ f/.^ 
evainnle  the  Association  of  Women  In  5?cience  (AWI?^)  forc«d  publishers  \\  il- 
nam<  and  Wilklns  to  recall  The  Anatomical  na.^h  of  MnJical  />mr/»cc  because  of 
its  portrayal  of  women.  This  text  contained  a  variety  of  passages  that  A\mn 
labeled  tliscrlmlnatory. Tor  example:  ^     ,  , 

If  voii  think  that  once  .von  have  seen  the  backside  of  one  fem.ile.  yon  have 
<een  them  all.  then  vou  hi]ven't  sat  in  a  sidewalk  cafe  in  Italy  where  girl  watHi- 
liig  Is  a  cultivated  art.  Your  authors,  wl...>e  zeal  In  this  regard  never  Hags,  refer 
you  to  Figures  Ill-.'O  and  53  as  proof  tb<it  fvniale  baeks  can  kceii  an  interest  tn 

Tlnis!^  the  "little  bit"  of  difference  In  a  woman's  built-in  bioIog\  nrue^  her  to 
ensnare  a  man,  Such  N  the  eur\^  of  estrogen,*'' 

rootiiotc»i  at  r*nd  of  nrtlclc. 
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t..S}c!^^'^/;;.!:^^^^^^^^^  «  3Un.  oar  ,ot„„a  sa,.,  -^'o... 

got'rh'iro^or/r^anr  '  "^""'^  --"^  '^o<'J-.  J-OU'H 

\ifi,^./V  Vi         •»  "»  fe'truapo  disposals,  etc.,  women  aren  t  uf^ripd  " 

•■  ■   • 

ngt'uo  OS  nmnn^mntio^  a^cndMnic  freedom  of  locnl  eduontion 

courts^  winch  innny  people  foel  Is  n  more  npproprlnte  vehicle  fir  tln"s  Ld^^^^^^ 

Hhatpvor  strategy  Uie  government  adopts,  Ihe  issue  of  sex  dispriminntinn  ih^t 
st^eo'-^PinP  In  textbooks  and  c  "rric  Ua  i^^^^^^^^ 

THE  COUN'SELING  OF  STIJDEXTS  "* 

it^^Vtndontr' wm,'\Vnn!!'l',^  "'-V- important  for  aminsMtutlon  to  provide  . 
corni  o,     '  "  '  "^f"  oonn^eling,  there  1m  considerable  disagre.Mnent  on-  *• 

ZJM  L  T         "'"^''^  "'"'^  nppropriately  be  accomplivhed.  Sex  bias- in  oo  nwo 
inp  K  pprhaps  even  more  difflonlt  to  identifv  and  reet  fv  than  b  av     UiS  n,' 

veno  n  cnnsoling  program,  than  In  the  area  of  lexthooks  am^n^rienh 
■•  ,|,,,l,M,t.  a         ,vtl,i,  ,.,u.,,  ,1,,.  n„ 
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A  similar  l.sMie  is  puseU  l>y  bia>  in  the  tools  that  couiisulors  might  use .  interest 
Inventories,  catalogs,  tL'j>t>,  ocxuiiatlonal  niatuiials.  utc.  IMiO&e  instrfiments  can 
perpetuate  stereotypes  liuiit  the  options  of  woaiun  and. men.  For  example, 

in  1072  the  American  Perbunnel  anil  GuiUance  As^uuation  passtnl  a  re>olution 
eulling  for  the  revision  o£  tliu  wi^lulj-uscd  Strong  VouUional  Interest  Blank  be- 
cause it  perpetuatuil  ili.sciinunatiiiu  «tgaiai>t  women.  AUhought  the  Al*GA  fucu>i«;I 
on  the  Strong,  the  pactern  ia  consiaient  fruni  om;  iiistiumcnt  tu  anuthor/'^  It  U 
\ike\jr  tliat  advocacy  groups  will  u.se  tl»e  imunontum  Uiv  change  generated  by  Title 
JX  to  eneourage  schools.  coUugei^  and  testing  companies  to  reabsesa  and  re\i»c 
counseling  tools  to  assure  tliat  they  do  not  perpetuate  sex  bias. 

SINGLE-SEX  COUnSES  AND  PROGRAMS*^  ^  . 

» 

A  number  of"educational  institutliina  at  all  leveU  have  one  or  more  cour^^es 
which  are  open  to  one  aex  <>nly.  Fur  example,  many  Jiigh  schooU  offer  li«jme  eco- 
nomies to  females  only  antl  niduairial  arts  to  mules  onl.v.  In  alnjust  all  inst^mcch 
>uch  practices  violate  Xuie  IX J"'  Tiiia  j^rohibition  has  Mgnlticanco  fur  a  variety  of 
courses:  health,  plu\sieaL  education,  business,  vocation.il,  teehniail,  Industrial 
arts,  home  economics,  musie,  as  well  a  a  continuing  and  ,idult  education  cour5>v>- 

Uften  the  argument  us>ed  for  refusing  to  aduiit  one  sex  ur  the  other  is  tho  lack  jf 
duplicate  facilities  (such  as  bathruouis.  dros^ing  rooms  or  locker  ruoni.s).  While 
i>athroom  and  loeker  room  siiace  nia.\  have  to  be  reallocated  or  shared  by  botli 
sexes  on  the  alternating  basis  (similar  to  the  arrangements  in  airplanes  and 
trains),  the  hick  of  duplicate  facdities  cannot  be  u.scd  as  a  reason  for  cxUudIng 
one  sex  or  the  other.  In  any  event,  Title  IX  does  not.recpdre  women  and  uu»n  Ut 
undress  in  front  of  one  another  or  to  share  the  same  bathroom  at  the  same  time."* 

Because  of  different  interest  pattern^  hetwocn  women  and  men,  U  is  likely  that 
.*.'ome  clashes  will  continue  to  be  made  up  either  entirely  or  primarily  of  members 
of  one  sex.  Women's  groups  are  urging  institutions  to  assure  that  clas^-^es  or  pro- 
grams which  enroll  primarily  men  not  receive  preference  over  tho^e  \^hich  enroll 
primarily  women  in  such  are;is  as  facilities  and  equipment,  scheduling  of  cl.is^es 
^  or  teacher  competence. 

Some  women's  groups  are  stressing  that  institutions  be  on  guard' not  to  offer 
courses  which  might  have  the  effect  of  discriminating  against  wimien.  For  exan-- 
pie,  if  an  institution  offered  coaching  instruction  only  for  predominatel>  male 
^purts,  it  might  leave  itself  vulnerable  to  crijtleism  and  charges  ofMllegality. 

*  VOCATIOXAL  DECCATION  PROGRAMS  , 

Manv  of  the  vocational  education  programs  and  courses  In  schools  have  been 
unul  still  are)  sex  segregated.'"  Traeking,  as  well  as  overt  discrimination,  will 
no  dou'bt  be  strpngly  challenged  under  Title  IX  Given  that  Title  IX  speciflcally 
prohibits  sex  diseriminatton  in  admissions  to  all  vocational  schools,  including 
\f>cati(mal  high  schools,  these  programs  will  come  under  strong  l^gal  (as  well  as 
moral)  pressure  to  open  their  doors  and  programs  to  women  suul  men  on  an 
equal  basis.  Indeed,  ln-cause  of  both  constitutc<l  challenges  and  'jl'itle  IX,  a  num- 
,ber  of  schools  have  already  changed  their  policies  and  programs. 

W0MEN''S  SlUDIES  PROGRAMS  AND  COURSES  ; 

J  It  is  reasonable  to  exi>ect  the  number  of  women's  studies 'courses  and  pro- 
grams to  increase  as  the  pre^^s  for  equality  for  femafe  student^  increases.  There 
»;ro  now  more  than  4000  such  courses  in  exiwtoncc  and  they  will  no  doubt  Con- 
tinue to  flourish/^  These  programs  are  likely  to  be  challengt;d  under  Title  IX, 
however,  if  they  exclude  men."*  / 
For  a  varietv  of  reasons  (including  the  reticence  of  the  government  to  inter- 

•  vene  in  matters  involving  curricula).  HKW  is  not  likely  to  mandate  that  an 
institution  have  a  women's  studies  program  or  women's  studies  courses.  JIow- 
ever,  in  the  event  that  a  Title  IX  complaint  Is  flied,  the  gf)vernment  is  likely 
to  consider  the  existence  of  a  women's  studies  program  (or  courses)  as  a  sign 
uf  commitment  to  the  education  of  women  or  as  remedial  or  afflrmative  action." 

WOMEN'S  centers"* 

""A  number  of  colleges  and  some  high  schools  have  "women s  centers"  of-one 
sort  or  another  which  pro\ide  .siipplementari  services  for  the  women  In  the 
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iiisiilutioii."»  It  is  well  within  till'  scop.,  of  'i'itlc  IX  to  l,:iL  a  ((..itor  f.ir  iKi,,.. 
.m  «•«,,,,,,.  Mowyor.  „n.l,.,- Titlo  IX.  i}  is  „ot  lillolv"  II  at     .  .„  ,  ■     J.l  "^^^^^^^^ 

t  rcMM^    li'i-  .7;''  ."•  "■•""*'"  r  f""-  •»*'•'  wmV  oni  i ,  so 

tilt  uiiiei  aic  liUciy  to  lie  syaipatlu'tic  to  women's  i^Mlo^•. 

ri!i;_XII!l,B  1'I!0(1KAMS '-^ 

ti-lteiMi" 'It  "'  ''"""l""  "  I"  "  "'«"'<ra<litioi.al  -  niaiii.ei-  or  „t  a  '-noii- 

,1  s  ^^^^^^^        ■  •■■:*"'fi=">>-  imx>ruuu  l,.  wom,.|,.  Most  «,llot'e  '  t 

I-oi-  a  variety  of  reasons  (iiielii.liiiK  aesideniie  freedom  and  the  Firsi^  \nien.l. 
m.iir  iss,„.s  raised  earlierl.  it  js  .lo.ihtfiil  that  IIKW  woiild  rLnir.^l. 
...stituti,),,  oirer  Ile.vil.le  proKra.ii,..  However,  if  tl  c^e  p „s    re  es'^^^^^^^ 
oue  ieial  o  wo.iien.  TIKW  i.^  ukely  to  reRanl  their  pn^s  . /re  a"t , .  it  vTfae^^^^^^ 
111  evatiiatiiis  an  institution's  {•oii.plian.  e  with  Title  JX. 

co.NTiNi  r.vc,  Krn-CAiro.v  i'HO(ii!AMs ':' 

is'lii!relv",'n  "V!*"'""'!.'""''-'  for  »ld..r  st,i.l(.iUs  to  attoiKl  school  Is  a  factor  which 
"  ■'"^<'I.\  '"  l"<ve  a  disproporlioiiiite  impact  oirwoiaeii.  lin-auso  fewer  .mal  e 
"omen  than  men  so  to  eollef.'c  or  Kradua.e  .s.-lm-d,  older  vvon.e  "  ■  u r  mr  t  - 
.■o  hw  make  m.  the  lar«est  siiide  Kroup  of  potential  new  sIik^Vi/m   ,  ■  ,Kt 
utioiis  .are  Ihidi.iK  that  one  of  the  easiest  ways  to  iiicroa.«a«r  a„«  ^o,,';^ 
■lu-nt  withont  ,|i|„ti,i»  aeadeiiiie  sia.i.lanls  is  to  .l.-velop  iaV.cra  ,is  ami 
whiel,  facilitate  the  reentry  of  these  women  into  acadeu  ia  " 


^ervi  v'"m'        '       "I"  >'"'  '■'■<l<'''  <'  an  institution  to  provide  <;ncli. 

•.enices.  the  Kovermnenl  may  look  at  the  presence  (or  nl.scnce)  in  .letermi  in 
<yvovM  conip  lancc  with  Title  IX.  A«ai«.  although  n.an.v  of  these     oirai™  we^. 
s|K  •Ill  -ally  (CsiKiicd  to  meet  tho  nee.ls  of  women,  it  is  .lonl.tfn   whe  1      ,V,r  , 

J.<iiic.'iti<>ii  lor  ^\omen   programs  allroady  admit  laon. 


ornr.i)  cakk  kacimtik-s 

and",!'.'",'/?,'"  '""K-i"  "lo  home 

I  I  III  the  hihor  force,  most  women  ^lill  hear  the  principj.I  respoiisibilit v  l"r 
H.il.1  rear,i.«.  Therefore,  the  lack  of  child  .-are  fa,-il  tie.s  almost  alwa  s  afreets 
^^rm:'Tu^^i'l^'^r^  .li^proportionatcly.  In  asse.ssini  con.plMnce 
«i  I  1  tie  l.\.  IlIvW  is  likely  to  view  the  presence  of  such  facilitie.^  as  a  i  ositivc 
.  Iiulicatioii  of  the  instltntions  concern  for  women.  POMtiM 
There  .an.  a  nnmher  of  nminswered  qiie.;tions  concerniiiR  the  xnecilie  IniMi- 
canons  of  Tide  IX  of  the  Kdncalion  Amendments  of  )!)7L>.  'rii  '  e  ii  m   ,,,e  ion 

■mvever  that  o.h.  ,nal  institutions  now  have  .i  clear  ami  .i  r  ii«  fe  e    r  a  : 

<laie  to  elMmn:ile  sex  discrimimilion  aKaiiist  stiuh-nts,  as  well  as  euipl.-vee" 


••OOT.VOTKS 


::r.!i;s::i;r;t;:;;';Y^^^^^ 

M!  I'm)?"/''''"  '^""''"'""''"'f  'iections  !)01-907,  20  U.i?.C.  Sections  KISl- 

'  nrmni  \\  lUmj-iJ  of  lUluciilimi  nj  roprhi.  Mn  rs  IS.'!  (I'nn  ^ 
In  ^I'-fd      l-iiinln;  :«!)  V.i^.  009  (,<,.•;,),_  the' .Supreme  ('oiirt  uuauimouslv 
*    '••■"T"        "l«<'k  «t"'l"i.fs  he  a.lmitted  to  Ihe  n.iveriit.v  of  Texas    aw  ."d  00 
Pn„  1  ?'''"'">"">  ^<'l""'t''-        ns.  IW7  mr,OK  the  S  ii  erne 

Oourt-  miannno.isl.v  ordered  that  the  hla.-k  stmlent-plaiulifr  ^'receive  the  s-ni  e 

r       \)- i    '"'  "/  '/•o/ic/.v,.  :!.|7  V.K  .<?!.•{  (i!)5-n,  the  Sni.renie  Courl 

found  fhaf  -separate  e(fueational  faciUtles  fon  the  l.asis  of  n  eel  a  ^  Xre i  t  v 

.«(.         Jd  J.,1  (io.v.  Civ.  App.,  ]iM;0^  cert,  denied,  '.m  U.S.  517  (KMJO),  the- 
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aUiiiint'il  to  Texas  A  and  M  (tUvu  an  all-uiale  instUation)  lair.sue  a  rour.so 
4»f  study  wiiirh  was  nut  uftVreil  at.  any  otluT  piililid.x  .snpiMirtfil  institution. 
Similarly,  in  WUlinmH  \.  McSair,  ;iIO  K.  Snpp.  j;{4  i  U.a.C.  Um^^aff'd.  mem., 
101  r.S.  1)51  (IJ)?!  ),  tliL-  SaiiiWitf  Court  attiinutl  a  Iowlt  court  dcri.sion  uplmld-* 
iiifr  the  rlj;lit  of  a  stati-  to  ntaintaiu  a  wonuMi's  collf^f,  in  Kunntan  \..Uvi'tur  (f 
ViHiim-H  of  the  ^mm  /.si///  o/  \  injinui.  ;{01)  K.  Snmi.  IM  ilC.b.  Va.  11)70 K  how- 
evcM*.  wtauen  Ufiv  i;ranlLHl  adniissiou  to  the  iao\iousi,\  ull-nuile  eollei^'f  of  the 
riiiverslt.N.  Kor  a  |;eheKjil  re\ie\\,  see  Hhanian/  '  College  Adntt.ssuMi  Polieie» 
iJasod  on  «ex  ami  the  Kqual  Trotection  (Mause*."  JO  Ilnffalo  Utr,  iVM)  {lUHh 
Su  easeb  invol\inu  .se.\  diseriniination  ajiain.>t  stnilent>  in  eduvational  lu^tltu- 
tions  in  areas  other  tlian  adnn.sMons  ha\e  heen  heard  hy  tJie  Sniuenie  Cotn  t. 

*Publir  Health  Service  Act.  Sectii^n  VMi  and  Section  645.  42  l  .i^.C.  Secticai 
205h  S)  and  i5t»ct!on  21)J>h  J  (a^  added  h.\  the  Coni|*rehen.si\c  ilealth  .Maniniwer 
Training  and  Nurse  Training  Acts  of  1U7\ ).  T^e  Act  cover.s.  hut  i>  n(;t  limited 
.  to.  schools  of  medicine.  ofttei*|«ith.\.  dentis(r.\»  \etCM'in.ir,\  ntedicine.  oi»ton»etr,\. 
pharniac.v.  podiatr.\.  pnhllc  liealtli.  allied  puhlic  lualth  i>er.sonncl  and  nnr.sin^^ 
III  addition,  rcmdatiiin.s  i.sbnt»d  mi  .lune  3J)72  (45  CKH  Part  s:u  h.\  tin-  Sccretar.\ 
of  Health.  Kdncatlou.  ^tnd  Welfare  speiify  tliat  all  entities  (iuclildinK  ho>pjtalsi 
appbinjc  for  awards  under  Titles  Vri.and  VFII  of  the  l»uldK  llealtli  h^ervice  Act 
^     a.s-  .subject  to  the  ntnnli.^eri  mi  nation  re(|uirenu'nts. 

/As  of  .Inly  tinal  rcKUhitioiLs  for  these  aniendnieuts  had  not  heen  issneiK 
I3raft  reAulatious.  propo.sed  45  CKlt  Van  s{.  were  puldi.slied  in  ttu»  FuUml 
RciJhtvrOw  .SeptendK'r20.  lf)7;{.  as>V</.  AV'//.  26',  J.S 

'The  h%'islativc  histob  of  Sections  7JM)a  and  615  of  the  Puhlic  Health  Scr\ice 
Act.  12  I'.S.C.  Section  21)5h~0  and  Section  21).vb  2.  is  found  at  117  Con^.  UtA. 
2:{.222~(H.  25.n!>^22.  2.5.161  S(>  (1071).  It  would  he  inum.si.stent  with  Uie  intent 
of  this  le^'hslaUon  to  .iduiit  student.-s  in  a  nondiscrintinator.\  manner  to  .i  pi(>< 
^ram  which  .snlisequentl.x  treated  them  di.scrimiii.itoril.\.  In  midition.  m*.\  dis- 
crijninathm  a^jain.st  stndent>  alrcad.\  enn»lled  in  a  prot;rani  Uii^'ht  M^niticaiitl.\ 
discourage  (pnilitied  students  t'nan  applyiujtr  iKM-ause  of  tlieir  sex. 

'^Kducation  Aniemlnu-nt.s  t*f  11)72  Scctioiis  S)01  U07,  20  U.S.C.  Swtions  lOS-l 
(11)72).  A.S  of  .Tul.v  a07l.  linal  impleipenlinK  re^'ulations  for  ^I'itle  IX  hair  i^ot 
heeri  i.<5sned.  For  a  cop.\  of  the  itruposcd  regnlation.s  \  15  C.K.K.  Part  SO),  see  .U* 
Fed.  Ues.  22.  22S-40  (June  20.  1074)  or  write  to  the  Director.  Oflice  for  Ci\il 
*  Ui^hts.  Department  of  Health.  Kdueiitiou.  and  Melfare.  ^Va^hiu^;ton.  X).C.  2(0)1. 
The  conunent  i>erio<l  for  the  proinised  r/:^'u!atiims  ends  Octoliej!  15,  1074. 

"Federal  tiuancial  a.ssi.stance  iuLludes.  hnta.>  not  limiicd  to.  a  A'rant  or  loan 
of  federal  ftuuls  lincludin;;  funds  for  con.strmtion  or  repair  of  hnildin;;.s  or 
fatilitie^  .Ncholar^liip.s,  loiuis.  quints,  wa^e.s  ifther  funds  e.\tendeil  to  an  insti- 
tution for  paMneut  to.  or  on  hehalf  of.  students,  or  .v(  holarslups.  loans,  ^rniits. 
waues  or  other  finals  extended  dircL*tl.\  to  a  stutlent  f4»r  jia.xinent  to  an  institu- 
Itom  .  a  grant  of  federal  real  itv  iM^r.sonal  indpert.s  iiu  iudin^«.surplu.s  prop(«it,\  . 
provision  of  the  .services  of  federal  pcrsimia-1  .  or  tite  ^ale  oi  lease  of  fedeial 
pro|H'rty  at  a  nominal  cost. 

For  an  excellent  scction;i>.\-se(tMm  anal.x.sis  of  Title  IX  and  a  .su^jje.sted 
lejral  franicwmk  in  which  to  e\aluate  .stparitte  or  different  treatment  of  t)*e 
sexes  In  edutational  ^icti\itit*s.  >ee  Ale.vandia  roI>/oith>  IJnelv  .nrtd  .FetTre.\  H. 
Orleans.  '*See  ])iscrimination  -A  15ar  to  a  1  democratic  Kdniation.  <)\er\ieu  of 
Title  IX  of  the  Kduration  Amendments  of  11)72."  0  i  unn,  I,.  Un  .  1  (107."{)  lhen»- 
Inafter  eited  as  Huek  and  Orleans |. 
*•  Fdncation^AunMuhnent.s  of  1072  Section^)h.'U.  20  T\S.C.  Swiion  lOsl 


Si>e(  i(lcany.  Title  TV  of  the  HMM  Ci\  il  Kifrhts  A(  t  was  amended  to  inchnlo 
>ex  a.s  a  c.iteA«u',\  disciinttinition  in  mIiOoI  ,i.s.si^nment  in  deteiminut^  xUtetlu  r 
the  r.S.  Attorney  (lencraf  n^a.'^  hiln^  acth>n  upon  n'(t'i\inj;  a  comphiint  of  dis- 
( riuilaation  in\(d\in^  aihni.ssion  or  coidinued  attemhime  at  a  puldit  institution. 
Title  IX  of  the  UHW  Act  was  amended  to  imlude  .se.x  as  a  (ate;4.oi,\  of  diserind- 
natitm  nniler  which  the  Attwrne.x  General  ma.\  iiiter\cne  in  .in  action  cmninentMl 
in  an>  federal  cinirt  seeking  relief  from  deni.il  of  e^jnal  iuotectii^n  of  the  hiw.s. 

"Alsoi  CMiverajre  under  the  I'^.iir  Lahor  Stamhirds  Act  was  extended  ti*  imli 
vidnals  employed  in  prcKehools  and  out.^cide  salespersons. 

^*  As  of  July  1074.  tio  rejrulaticms  laid  heen  i.ssued  to  enforce  this  provision. 
Civil  Rlj:ht.<5  Act.  of  10(M.  42  T'.S.C.  2(MK)d  et  w/.  (1004). 

^*  <  I )  Certain  .schools  are  exen»pt  from  Title  1^*.  whih*  there  are  no  sin-h  ex- 
emptions finder  Title  VI,  (2>  Title  VI  has  certain  exemptions  from  it>>  coverage 
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of  employment  (liscrlminntiun,  while  Title  IX  does  not;  (3j  Title  IX  is  restricted 
to  federally  assisted  vducation  program,  wiiile  Title  VI  covers  all  federally 
assisted,  programs. 

"The  obligation  of  an  institution  to  Comply  with  the  provisions  of  Title  IX 
is  iii  no  way  obviated  *>r  alleviated  by  any  state  or  local  law  or  other  require- 
ment whidi  allows  or  requiroi>  dihtnniination.  Similarly,  niles  or  regulations  of 
ua.v  organizatiiyn,  club  or'atUktic  league  or  assooiation  do  not  alter' an  institu- 
tiua's  Title  IX  obli^*ttions.  See  Subpart  A,  Section  SCO  of  the  proiwsed 
regulations. 

"If  an  educatiunal  institution  is  composed  of  more  than  one  school,  college 
or  department  which  are  administratively  separate  uUits,  admissions  to  each 
unit  are  viewed  :>eparately  under  Title  IX.  See  text  accompanying  notes  35-41 

^''The  reader  Is  remindtkl  that  there  are  no  bimiiar  exemptions  under  the 
amendments  to  the  PHSA  for  federally  financed  health  training  programs  subject 
to  I  hose  provisions. 

^Sin6e  the  pa^s^lge  of  Title  IX,  the  Maritime  Administration  has  changed  its 
admission  iK)licies  so  that  women  are  now  admitted  to  the  U.S,  Merchant  Marine 
Academy  at  Kings  Point,  New^'ork.  ' 

Although  HKW  attempti>  to  keep  the  mimes  of  complainants 'confidential, 
wi  men  are  increasiuiLily  filing  complain t«s  through  third  p»irties  or  advocacy 
grt'ups  because  they  fear  hatu,>,->mcnt.  Although  ^uch  harassment  is  prohibited, 
it  is  often  very  subtle  and  consequently  diflicult  to  document. 
.    "20U.S.  1GS2. 

"'These  proceilurcs  are  exi>ected  to  be  described  in  .^ome  detail  in  the  final 
imi.Unienting  regulation  for  Title  IX.  See  SubimctF  of  the  proposed  regulations. 

^*This  is  consistent  with  the  reguiatlons  to  Title  YI  of  the  lOG-Jt  Civil  Ilights 
Act  as  amended  in  July  1973. 45  CFH  Ta  rt  SO.  ! 

Title  JX,  20  U.S.C.  IG^Kbj,  provides  that:  Nothing  contained  in  .sdbscction 
(a>  ot  thii>  section  shall  be  interpreted  to  require  any  educational  iu:>titutlou  to 
grant  preferential  or  disparate  treatment  to  the  members  of  one  sex  on, account 
of  an  imbalance  which  may  e.xlst  with  resi;ect  to  the  total  number  or  percentage 
vt  persons  of  that  sex  i*artlcii>ating  in  or  receiving  the  benefits  of  any  4*<^eraliy 
i>ui/f>orted  program  activity,  in  comparison  with  th^  total  number  or  percentage 
u.f'i»ersons  of  Jhat  s4ix  in  any  community.  State,  station  or  other  area :  Pyovided, 
That  this  subsection  shall  not  be  construed  to  prevent  the  coosideratlon  in  any 
hoaVing  or  proceeding  under  this  title  of  statUjtlcal  evidence  tending  to  show 
that  sucii  an  imbalance  exists  with  respect  to  the*  participation  In,  or  receipt  of 
the  benefits  of,  any  such  program  or  activity  by  the  members  of  one  sex. 

**The  Supreme  Court  has  recoutlf  avoided  the  issue  of  deciding  M-hether,  in 
the  absence  of  proven  discrimination,  the  Equal  Protectiou  clause  of  the  Four- 
teenth Amendment  i>enuits  an  Institution  to  m^e  different  criteria  for  admitting 
whito  and  minority  students.  See  DcFuhis  v.  Odcgaard,  04  S.Ct.  1704  (m4), 

■*  In  a  number  of  employment »casej:^-t4ttrCburtc»  have  jiiled  that  Indlvidtml  cai)a- 
bilifies,  not  on  the  basisjif-^^hm'actcristics  attributed  to  the  group  to  which  tliey 
belong.  See,  for  exatHpTe.  v.  Southvni  licU  Telephone  and  Telegraphy  40^ 

F.  2d  22S  (5th  Cjr.  lOCO^  a;i(l  Phillips  \.  :i[artin-MariGHa  Corp.,  400  U.S.  542 
(1071).^ 

''401  US.  424  (1071). 

^  See  Subpart  C:  Section  SG.23  of  the  proposed  regulations. 
A  nunii^cr  of  institutions  are  now  making  special  efforts  and  developing  spe- 
cial materials  to  recruit  women,  especially  for  traditionally  "male"  fields.  For 
exanjple,  at  Stanfonl  University  female  students  in^the  graduate  business  pro- 
gram recruit  women  undergraduates.  Similarly,  Renssellaer  Polytechnic  College 
has  a  woman  on  its  admissions  staff  who.  among  other  things,  encourages  pro* 
.spectlve  women  students  to  speak  with  .emales  already  enrolled.  In  addition, 
recruiters  are  iK^ginnlng  to  recruit  more  actively  at  female  high  schools  and 
colleges. 

Set  Margaret  Dunkle,  "Grading  the  College  of  Vour  Choice,'*  J/*.,  June  1974, 

101. 

''See  Subpart  C,  Sections  SG.14^0.22  of  the  pro?>osed  regulation.*?. 

^  In  this  scctioa,  thp  authors  have  drawn  heavily  from  tiie  unpublished  paper 
**U\pandlng  Opportmatics  for  the  Admi>.slon  of  Women  in  Graduate  and  Profes- 
sional Schools  Through  Inipleaientation  and  Enforcement  of  Title  IX"  hy  Gary 
K.  Hachula,  which  w<is  written  while  he  was  a  student  at  Ilar\ard  Law  School 
I  May  7,  1073).  Also  see  David  Leslie,  **Emerging  Challenges  to  tlie  Logic  of 
Selective  Admissions  Procedure,"  3  Jounuil  of  Laic  and  Education  203  (1074). 
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"  Similarly,  an  uuderstaiiding  of  bias  in  admissions  aids  in  understanding  dis- 
criminatory procedures  and  policies  which  may  also  exist  in  terms  of  selection 
of  students  for  speqid  programs  either  within  the  sc^^ool  or  outside  the  «chool 
whore  the  iustltutioh  plays  a  role  in  the  selection  process  (for  example,  summer 
science  programs)/ 

^Recruitment  policies  and  procedures  are  exempt  from  the  nondiscrimination 
provisions  of  'Xitle  IX  to  the  same  extent  that  admissions  |x>licles  are  exempt 

'•jFor  a  discussion  ot  the  legislative  history  of  these  exemptions,  See  Bpelc  and 
Orleans,  aupra  note  10,  text  accomimning  notes  12-18, 47-51. 

''Single-sex  elemenrary  and  secondary  schools  have  beiin  challenged  on  pon- 
stitutional  grounds.  Compare  Brau  v.  Lee,  337  F.  Supi).        (D.  Mass. 
Subpart  C,  Section  80341b}  of  the  proposed  regulations  provides  that : 

A  recipient  which  is  a  local  educational  agency  shall  not,  on  the  basis  of  sex, 
exclude  any  ixjrson  from  admission  to : 

(1)  any  institution  of  vocational  education  operated  by  such  recipient;  or 

(2)  any  o>her  school  or  educational  unit  operated  by  such  recipient,  unless 
such  recipient  otlierwbe  makes  available  to  suth  i>ersun,  pursuant  to  tlie  same 
poUeifa  and  criteria  of  admission,  courses,,  services,  and  facilities  comparable 
to  each  course,  service,  and  fifcility  offerc<l  in  or  through  such  schools 

"^If  slnglt^sex  public  institutioua  decide  to-  admit  botii  sexes,  tliey  have  up  to 
i>e\qn  years  to  admit  female  and  male  students  on  a  nondiscriminatory  basis 
proNided  that  thuir  plans  are  approved  by  the  Conunissioner  of  Education. 

**  There  is  some  speculation  that  the  pa^^age  of  the  E^ual  Rights  Amendment 
would  eitliur  aboliah  or  .NignlUeantly  limit  tiicse  aduussions  exemptions.  It  seems 
fairly  cert.iin  that  the  exemptions  for  public  single-sex  undergraduate  institu- 
tions and  nonvucational  public  elwueiitary  and  te^trndary  ^schi^ols  would  be  ne- 
gated l»y  the  p.issagC  of  the  Eipial  Rights  Aiiiondment.  Xhe  effect  of  the  amend- 
iiient  on  thi'  exei^iiHiou  for  pniaU  ui.Uergraduate  Institutions  (both  single-sex 
and  loeducuionuii  ib  1*-^  cK.u  and  \..Mihl  depend  on  court  interpretation  of^  che 
degree  of  "statu  aotloii"  in\oh,e<l.  Tor  a  further  discUi5SIon  of  Uiis  Issue,' see 
Monica  GaUagi»er.  '  Dt-bugregatioii .  Tlie  Effect  of  the  Proposed  Equal  Rights 
Aniendm(Mit  on  Sln^ile-S^x  Colh-goK,"  38  S^t.  L^mtit  Univ.  L.  J.  41  (1973). 

lite  question  oi:  tiie  aiipiioaUlu.v  of  Xitlo  IX  to  discriminatory  admissions  In 
private  undcrgraduixto  xchouls  tMvh  piooUJc  prof^.^iilo7^ol  or  vo<^atiO}\al  irainint; 
is,  at  this  point  nut  clear.  Some  argue  tJiat,  Muce  Title  IX  clearly  covers  voca- 
tional and  professional  eilucation.  Uit^e  programs  must  lu\e  nondiscriminatory 
adniiNMons  exenipuon  for  private  undergraduate  ^<hools  exempts  these  programs. 
Tho  i>roposed  regulations  for  Xltlo  JX  take  tiio  latter  position. 

**siiigle-sex  graduate,  profesi>i*«nal  and  i;.HaUonal  sJiOols  at  all  levels  have 
until  July  107D  to  aclue\  e  nomU?>i.rimluatMr>  aduibsion^s.  provided  ila It  plans  are 
approved* by  the  Commissioner  of  Education.  . 

^^S^upra  note  28. 
•v  *^M01t'.S.at431. 

^*  i01U.^.at4;5G.  ^    ,      ,     ,  *  m 

<*For  a  more  detailed  diseu>i.ion  of  this,  see  Buck  and  Oiioans.  supra  nolo  10, 
text  aceomiKiny  I  ng  notes  72-84.  ^ 

"Phi  Delta  Kappa  chanced  Its  pollej  of  exelnding  women  after  the  \\ (Aniens 
Kaudy  Action  League  (AVEAL)  filed  charges  of  sex  discrimination  under  Title 
IX  aiiin.^t  25  Iiislltutions  that  .<pon>orc<l  chapters  of  the  honorary. 

^•.<;K»S*nl»partC,SoetionSG.22ot  the  proposed  i-egulations. 
Despite  invtlis  that  older  women  aro  iK)or  rL>Us  as  students,  .studloj?  slio\^  tJmt 
their  dropout  Vate  is  lower  and  tlieir  grades  higher  than  '*t.vpleal"  students/ See 
.AIolK^a  I^wis  Riehter  and  Jane  Banks  \\'hipplt.s  A  m  volution  tn  IHducotmu  Tau 
i<rar.*  of  Contoiutno  nducntiwi  at  Barah  Laiorcnce  College,  Sarah  I>awreiice 
Collesje,  Bronx viHe;  X.Y.,  3072.  /  ^  - 

"•letters  of  recommendation,  particularly  for  admission  to  graduate  and  pro- 
fcs^iMual  schools,  need  to  be  evaluated  in  the  context  of  the  "protege"  s.vsstem. 
Often  faculty  niemt)ers  "sponsor"  *tndents,  training  them  In  the  formal  and  in- 
formal sv.^tenis  of  Uieir  future  professions.  For  a  variety  of  reasons,  women 
tvplcallv'have  less  interaction  with  faculty  and  are  therefore  le^a  likely  than 
imiles  to  benefit  from  this  system  and  to  ha\e  strong  letters  of  recommendation. 
Regarding  a1umi/ae  recommendations  for  ndiiorlty  students,  see  Mendrth  v. 
Fair,  2&S  F.  2d  GOG  (Hth  Cir.  1002). 

"See  Subpart  D.  Section  SG.35  of  the  proi)OSQd  regulations. 

"The  reader  Is  reminded  that*TItle  IX  applies  to  the  education  a^ctivUies  and 
nroi:rams  of  entitles  receiving  feijeral  funds.  Financial  aid  which  is  administered 
br  a  group  outside  the  Institution  and  \VhIch  the  institution  In  no  way  endorses, 


54-077—75  ^25 

ERLC 


S8i 


374 

pic  h  U'udeis/uho  use  the  StutU-iit  Li>an  .Marketing  A«.>ooiation  froui  (lis. 
fmninatint?  ou  tlit-        of  m^x.  color,  oieod  or  national  ork-in 

i!7r,tt  "^''''!\r^/^ rMvmil  Interests,  l.^7»';v//^6;^v 
W^^^  NW>Ao;..ns  oi         ^o,  Coiw<,,^  Kntran.v  K.xannnaiion 

S>auv  Koimdation.  Hartfor<l.  <%»un..  11)7.3.  '  iviu.tu 

v^.r..f//Ai:5'r  •''^'•"?  l>»<»lH»tsl  ro.::nlatiuns  iirolnhiis  sinj;io.s(.x 

M'lmlar<Iiii>.<.  fenou ships  ami  oihu-  anaiitial  ;\ssi>taiKv  (o-c./,/  if  tlie  .^in^U-^sc-x 
iinauna  a.^>?st;incv  N  a>  Vs.abli-shnl  umlov  a  ioioij;i?  uui.  tnu<t.  beouest  or 
<uni!ar  h'p:al  instniuant  or  bv  a  foivi^rn  j:ovfruaiiui  '  or  <j»  'provided  inrt 
•  coming  nndcr  heavy  vvUh-i^m  from  uonu'iiV  u-nuips.  t.\ccpiio,is  au 

'  V  pnldio  asrrncy  ianii.>t  admiuisU'r  a  uiU  uhiHi  <liM-riniinate.$  on  the  has'is 
or  ratH'.       /  vnnsnlvnnin  \.  llunnl  o;  TriLstcc'ft,       V.S.  2^iO  (1057) 

'<;yithia  h.  Attwood.  Women  in  rLWnr.^hip  and  Trahiini;  rro^/nims,  MsoHn^ 
tionof  An!^'ru•an(VdlOJU'(^s^\^l^lrfHl^tt#n.        Ut72.  at  15.  •        »  ^ 

;*S"0  Sn!»part  n  >'(«etion  s»J.ai  (Xiht-  pri)po>od  ro^tilatinns. 

Orh  aiLs.  Mima  iinio  10.  text  act-onipan^iu;;  luAv^  1J)^25.  , 

*\VIth»mu'h  if  (>:  I  h«ar  that  Title  IX  o*nfr>  iius  issue,  there  is  M.ino  delrUf  con- 
(•erniit;r  the  r:pprw>u,ii..  tus!  tu  be  n,sotl  to  delenuiiu'  ooiuplian.e.  Some  nooplo 
main*  tliar  tl.^  rf  ^hi»nld  l)e  idmtual  nil  s  f,,;-  o(  apiH^aranee  for  mon 

ami  woim-iK  <  Voy  ox.iaiple.  jf  Unu  li.iir  is  d  ftir  feinaU  s.  it  umsr  be  per- 

;mUed  lor  m;ile<  wvll  j  Wlhers  ar-^m^  f.-:  ihi} '  rouununity  .staml.U'ds'*  approTn-h 
witeru  aHtmable  diVs.s  mi^Ui  dilTer  .lu  urdini;  to  m-.\.  provided  that  the  cotumn- 
nity  stamhirds  coiuvnan;:  drts>  wt^.  .(ppfifd  uUh  equal  dlligonco  f<»r  both 
sexes.  <i^>ivon..|i{s  of  the  'Vijitmunit^  sti,.*.iai:ds*  um^i-^  -h  atir^ie  ihvt  n  w*mU\ 
jm-rWy  perp^-maie  dis,  laiidiiaaoa  Uy  alluuin;:  tl*e  eoatmnnit\  to  sanction  dif- 
IHvntial  si.imhirds  for  Uhu  and  uimaa.  In  addiUou.  thev  cite  t|ie  difliiMiitv  in 
lanjy  d«dernnnin-  jnst  u  hat  Vomninuiiy  srandardV  aro.  ' 

-"SiniM*  it  is  impossade  to  identic  tmued  fatlier^;  with  anv  rortalntv  am/oon- 
siNt-m-y.  even  a  \Uileh  ostMtHibl.\  apidied  to.all  •ninwVd  parents"  is  nrob- 

ably  inipernds>ibh«  umh-r  Tit!o  IX.  ^ 

•  ^In  U»e  fall  of  m::,.  seventeen  .\ear  ohl  .Sllmi'tin  ISohhnnn  was  rnied  o^:  tlie 
I  rhuna  fi»*!d'M  lliirh  S<  h*«d  honiet  oniinir  ipicen  lullot  lo  her  .seliocd  pnnelpat 
uho  vaUL/"(>nly  virgins  ran  run  fA>r  JJtonit eondfi;:  «inofn/*  :Mr.s<  JJoUlnian  w  is 
the  nioim  rof  :)n  jnfain  tlhtiditer  lun  n  out  of  wedhx  k. 

W  i)o|i.y  ba-inii  a  uoiuan's  tuitb*n  iat»-  oa  ber  hn>band<  lesidenev  status 

wa^.  voidfd  in  .^^mrinl  v.  I  nirffsUt/  of  ntt.shuroh  vt  V  Sni»i»  -1^  - 

Pa..  Xo7I         April  1071). 

■Tbo  puaUe!  pfo\N:4.a  U^v  eiuploynunt  ean  be  fomul  in  oflieo  fop  (^vil  Kii;hts. 
\  department  <»f  ileaPh.  Kdmatiorr  and  \V-lfaro.  Tho  Jdohcr  EtUu-atton 
l*r'M />"''*^t'  Ortht  JI>'fi;,  at  V\  <;n  Vud.  lli^t:,  'Mtysc,  H  scq,,  Xov.  js. 

If  I  iTipb».\ees  .ue     iiorall.\  ;:ran!ed  lea\e  for  personal  rfas..its  such  a^  for  a  ' 
.\e,u-  or  M»»re.  ba\o  for  pUrpos,.>  relatin;:  to  <  Idhl  care  shonhl  he  eon>idered 
trr  >'iuds  u  r  -mli  ha\«  aiid  sh».  ild  be  a\atlable  io  mean  atid  women  ou  an  equal 
basj^/ 


.s,,.  v,,|,pj,j.|  j)^  s.itious  siL;M*bi^r,i  ami  M;.!i2  of  the  piopuM'd  rei;ulation>^. 
Lib!i*ati<«n  .M»a mhnents  of  1P72  >:eeU  lu  Ofi7.  20  l  .S.c.  i  1072 1. 
"  N<« .  S'ibpart  1>.  Sei  iion         of  the  pioposed  reuulaMotm*. 
"^^  S'»e  Subpart  I>.  Se>  tbni  MS^i ej  of  the  p!<»i«»ed  re^'nlaiitHjv. 
^  See  Subpart  D.  Sei  lion  MJ.iQEof  the*  pri>pos(  d  reunlati(ius\  # 
*'^^e»*  J^fibpart   I).  SeHi  .tis^M;.:;s,  >(;.:r»id)   and  Mi.:Sl<a)  of  the  propitsed 
reuuhiuous.  «  , 

Saiipart  I).  Set  ji.  n  N(j,;{sjf  *  of  the  proposed  reijnlatli»ns  states  that  *\\otiinijr 
in  tbi.s  seitbai  >hall  Int<!preied  to  rMndre  equal  a;^'CTre;rjUc  ^Expenditures  for 
aihb**b'>;  for  niemb^r"^  of  e.aeli  sex." 

J'  r  a  dis.  us^bin  of  the  b-^<il  lmplieath»ns  tif  se.x  discrimination  in  athletics 
In  edit  aib»nal  instituti  ons,  sec  Knbin.  *Sox  l>iseiiminatbui  in  Intcrsehobislie 
Sehofd  Atbletb's/*  2o  *s>ni'-«vr  A,  Id  i\  5:j5  i  lOM). 
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"'  For  a  iletailed  UihLU&;>ion  of  dii^^;l•iulillatiull  in  bi>o?t&  iii  vUutatiunal  in&ti' 
tutluiia>,  sue  Ab>otiatiuii  uf  Akai;rioaiL  CuUui^ub,  Pivject  uU  Uio  ^UtUb  aiiil  lIiUici' 
tluii  ot*  Wiiiiioji,  U  h<tt^:pn>tiiutc,^  JJqitaltty  /<*/•  U  tn  '^in/tt^/  {FaUnd  Lmo 
Pi(ti{  Womm  in  the  Rmm}i{/)y  Washington.  D.C..  April  li)7i. 

'"ill  geiiurul,  the  prupust'il  rcgnlation^  runuiro  ijuiuitltto  '  uUii:i'atii>u"  i\»r, uun- 
cumi>Lliti\e  ami  iii>UiKtiuiial.  i>rugniui&.  Jsti-  i?ubi>art  JJ,  .StxUuii  iiti.^ib  ami  Mi.Ul  uf 
^thi»  proposed  regulations. 

"^Sabpji|;t  D,  ijectiuii  6(>.3iia)  oC  the  pr^pused  ri'gulaUous  .>i;eLilKa4l,\  prohiMta 
siiigle-sy\  ela>M*«  or  ciMirhe<>,  iiiLhiduiii  litaltli  aiul  iih,\i>iial  e<luLaUuh  tu.uT>. 
**  K^ploxeeb  Uughtalau  ehalieiige  retieaUuiral  uppurtliuitiei*  which  diffcieiitiato 
Jjh?  ba^•is  of  sex  a^  di^•e^ilni^atory  friiijj'e  benolitjj. 

^Jn  May  20,  11)71  Kepubhcan  Senator  Joiui  Tower  of  'Je.vas  introduced  a  bill 
(ab  an  amendment  to  llie  Klenii'iitar>  a!id  Secondak\  KdutaUuu  Acti  tu  aaand 
Title  IX  >u  that  it  \\t>ulj!  '  ni>t  appl.v  to  an  tiitt'n  uile^^i.Ue  athletie  aanit.v  to  the 
extent  tjiat  .^ucii  «ieti\  it.\  doe>»<;r  ma,\  pro\i»U'  i;ro?vs  receipts  or  d*>nati«*n>  U>  the  iu- 
btitution  nL-ce,>.>4ii.\  to  .-support  that  iKti\it>/'  The  elTeet  oC  thi^  aiUeudniLat  wutild 
ha \e  been  to  exclude  MrtnaU.\  all  intiMxoliogmte  tbut  itot  iuterdehuladtic^  athletic- 
aeti\itie-S  from  TlUe  IX  coverage.  The  Tower  aiuuidaient  N\a&  deleted  fuim  the 
bill  in  the  llou'-c-Son:ito  eouforewee  eoinihiitee. 

'*  Subpart  1).  j'^eetion  i)t).iiS<e)  of  the  prupoM'd  regtd.itioUs  Mate>  tJiat  "A  re- 
.  eipient  whieh  »»p»  rati  ^  «*r  .>pt>iiM>r.s  .>i'parate  ti'ani>  f<a-  nieiiiber>  of  ea^h  .>t\  .>!m.l 
not  di>eilminale  on  Un*  biu^i.>  oi!        theuan  m  the  pruM.^ion  ol  nect.c^>ar\  itpiip- 
meiit  or  supplie*;  for  each  te;ini  or  in  any  othci*  auiiiner/* 

^  ISubpart  D.  t^ivtion  stj.i{S(a>  of  tlie  propo^uil  regtihition^  all«mi»  ">ct#.4rate 
teams  lor  nieniher>  **f  e.ici*  ^>e.\  u  itere  .\i»lei  lion     ba.Hnl  on  comi>etiti\  e  ^Kill. ' 
*'  See  Snbpart  A,  Se(  tj(»n  S0.:5(e)  of  the  pr«»po^ed  regnhltion^. 
'*For  e.\ampl> ,  iUv  Lai\eri>it,\  of  ^\'i^eon^in,  the  Lni\ei>it.\  of  Miehiriaii  ami 
the  UniverMt.v  of  ilinnt  >«Ha  have  had  Tule  IX  comphUnt.s  alk^ing  dibLiimioaiiuii 
in  nthletie.*; .tiled  av'siiti**t  them. 

"^See  ;5iubpart  JX  i<oi  tiini>  Mi.^Jti  aad  <tM7,  and  Sahpart  K,  Section  ^0.40  of  tlK» 
pr-(ipo<ed  rogula lions. 

^'  i>re  A'>oeialiou  **f  Anaiiean  ('»*lh l*rt*.aii  on  the  StatiA  aad  lahuaii-ai  of 
\V>taneu,  lUalih  .^irtict.^  ^or  Uu<>.t«.  What  i^fioulU^tftL  iniitiMti/  l*i»*iuUf 
\Va>hiit'ton,  rA(\.  Jnao  1072. 

"^The  (iitUliiifUM  itn  litHu^ininutmn  ihnttt-sc  o/  *S'(.r,  the  lapinl  jufnt 
Opportunity  Comnds:sion.  states : 

Di^aOllitieb  eau^eil  OC  conLrii>uU'il  to  U,\  l»re^Mianc,\ .  nd^u^rliaJ;e,  aboiU«ai.'LloId- 
blrth.  and  rect»\er.\  therefiom  are,  fut  all  job  related  putp<>^e^,  tenipurar^  dl.^- 
abilities  and  .>houhl  be  tnaied  a>.>u<h  undei  an\  healtj*  or  ttiapuiar.v  duvabiiit,\ 
in.Nuranco  or  sivk  ieaVi'  plan  a\adable  In  ronuecthai  with  emphMaient.  Wiutei* 
and  anuritten  empix.uautii  pi>ln.K>  and  practKv^  iavi>hing  mattor^  .>UiIi  n-^  tho 
conimeneement  and  dauuioii  of  leaU',  tht*  av4n!ahilit.\  of  e.\ten>iiaji.>.  tlu  at^  loal  of 
Mntt»nt.\  and  other  bem^ln.^aiul  t>iiMte^e>^.  /-einAtatement,  and  pa>inent  umlei  any 
healtii  or  temporal.^  di>ahilit>  hu'^uraiae  or  .sick  lea\e  fjlan.  foiinal  oi  uit'ormai, 
shall  he  apl>Ue<l  to  di>al'iitt>  do*'  lo  prei^naia\  or  ehildbirth  on  the  .^aiiir  ti  rni>  ^nd 
coiiditionb  as  the.\  are  aifplied  to  otlier  teniia»rnr\  dl>abditiL>.s.  £Jli  (1*1?  liAU.lUj 
Also  ^^oe  ntites 

^\s.'o  Ordiratj  w  //f//7/r>tt?tVS23T\.  SniJp.  1115  (D.  Mass.  1071). 

**  There  wonhl  be  no  l»Sr'tindoj:"Titk»  IX  to  t*erMiittinK  pr<*;;naut  .stu***'nt>  to 
attt>nd  .>ft>arate  tlavses  or  ItTlK*  tniored  at  hotue,  pr<'\ifled  the  .>ame  *44»*'n^  \M^ie 
opiMi  ou  the  >anR*  Imms  lo  >tndents  witli  <^tb(r  teniporatry  ph,\.>iial  di^aoiiit^o. 
.See,  liowe\er,  the  hMi^hai\e  lii.stor.\  at  l^S  Con^.  lli»u.  :i717  td.iil.\  ed,  VvK  J^. 
1072>.  •  * 

^  Ui  Jannarv  l!)7t.  the  Sitpremc  Coart  rnled  ih(tt  .school  ho.trds  viiilattil  iht  <loe 
p.roce>s  elan>i'  of  the  Ftiurtertirh  AnaJidnient  b.\  maiuu  Itan^  and  enfon^a^  lu.iii 
dator.\  nuiternit\  iea\e  poln  ie.s  reiptirinjf  teacher.^  to  leave  thi'ir  jitUs  fom  «ti  d 
five*  nionthr.  hefore  ehihlbirth.  ('lavlan'i  Hoard  of  Vdacution  c/  tth  \.  /ai  «i  /i/  </ 
0/.,  S.  Ct.  701  <1071i.  Bnt  in  acduHiuj  \\  MvUo  ct  <tL  —  —  1 1071 1,  the 
Conrt  ndfd  that  it  \\.k^  not  nneoiLstH\i(Iou.d  for  a  htate  dl>abiil|t.\  in.snr.incu  pio- 
gram  tocxcludo  pregnancy  from  coverage. 

"^^oe  ?^nbparr  D.  Section  .*^0.^r>  aial  Snbimrt  E  (*f /he  pr«jpo>ed  ri^itdatit»ii>. 

•^For  a  free  copy  tif  a  (.hart  pr»i>aivd  l»>  the  P^ojret  on  the  .^taiu.s  and  laht.a 
tion  of  Women  that  ontline.s  J\dital  Jauh^  and  Jft(;u!at'utnft  (  oniLrnnnj  ibtu  /*(.>- 
crJmuhilton  tn  JldtnUitit^md  InMitudhii  \  to  tlM'  Public  Information  Otlt*!'. 

Ofllee  for  Ci\il  Rri;ht.N  Ueimrtnitnt  i  f  lleahtt,  Kdihation,  and  Welfare,  ^Va>loii« 
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ton,  IXC  20201,  See  alfeo'lierniee  Saudlcr,  '  Sex  Discrimination,  Kdncnlional  In- 
stitution&,  and  the  Law  ;  a  New  Isbue  uu  Campus,**  2  Journal  of  Law  and  EdncQ^ 
*to?i.6l3  ^C1073).  * 

**  A  joti  can  be  limited. to  out*  sex  only  if  sex  can  be  proven  to  be  a  *'bona*fide 
occupational  tiualilicatiuu"  (bfuq).  I'he  cunrUs  have  ntlerpreted  this  exemption 
very  n«irrowly  :  fur  e.\ample,  acceptable  bfuii's  are  'Hngcrio  litter'*  and  "rust  room 
attendant**  ipruvldod.tliat  attendant  is  in  the  re.si  ruuai  while  it  is  in  us^e). 
J?oe  Subpart  D,  Section  80.31  of  the  proposed  regulations. 

Section  SO^i(b)  of  the  Higlier  Kducation  Act  of  10G5,  P,L.  b0-3:i0  ^'Wags^ner 
Amendment**)  provides  ihatj 

Xothinj;  contained  h\  thiJKcl  or  any  other  Act  shall  be  coubtrued  tu  authorize 
any  department,  agency,  ollicer,  ur  eniplu^ue  of  the  Uaiied  fcStates  to  exercise  any 
direttiun,  sui>ervf3iun.  ur  control  over  the  membership  practices  of  internal  opera-  * 
tions  itt  any  fraternal  urbanization,  fraternltj,  sorority,  private  club||r  religious 
oi^auization  at  au  institution  of  higher  education  (other  than  a  service  academy 
or  the  Coast  Guard  Academy)  which  is  flnanced ^exclusively  by  funds  derived 
from  private  sources  and  whose  facilities  are  not  owned  by  such  institutions. 

Under  Title  VI^  no  institution/recipient  of  federal  assistance  may  assist  any 
person  or  agency  in  practicing  racial  discrimination,  whethuis  or  not  its  activities 
are  related  to  the  activities  of  the  rccij/ieat.  lIE\V*.s  policy  under  Title  VI  has  - 
been  •onsistent  no  matter  what  fi^rm  snpi^urt  *  laives.  Tur  examine,  recipients 
may  uut  do  such  tuinj^s  a^  allow  a  racially  st-^re^caivd  suci.il  organization,  student 
activity  or  i^rofessionifl  fraternity  to  u»ti  a  sUiuol  facility  to  conduct  its  actl\ities. 

**Race  discrimination  ha^  been  held  to  bi-  unlawful  in  i:i\gma  Chi  \,  Jy^^i/entAof 
Universal/  of  Colorado,  2oS  F.  Supp,  r>15  (D.C,  Colo.  lOCO) ;  Wthh  v.  i^tnie  Uni- 
ver.itt}f,  l^O  F.-Supp. 91^  (X.D.N.Y,  1051),  appear  dlsmissa^, 

*'Xhis  is  the  inti^ri^retaiiou  articulated  lit  the  mtn^dnction  to  the  {proposed 
regulations  by  tlie  Secretary  of  IIBW, 

^  .^ee  Subpart  1),  Section  S(».31(e)  of  the  propQsed  regulations. 

"  Sod  Subpart  D.  Section  5^6.31  of  the  i)ropo.«ed  ro)rulation^. 

^The  j[)ro|.ott*d  regulations  dtUbcralcl.^  d<*  not  jneiui»»n  Ui<'  i.^Mic  of  ^ 
stt»rt*vt.\ping  and  di.scrinunaUc»n  iu  te.xUHj^^K.-s  and  curdcuia.  5>ec  tiic  iniroduction  . 
to  the  proposed  rosulations  by  the  Soorctary  of  IIEW.  \ 

**  Jennifer  ^la^^Lood  and  Sandra  i?ir.  crmam  }oa  Do;  What  TeuibooJcs  on 

L\S,  Government  Teach  Ihgh  Schthl  GirU,  KNOW,  Inc.,  IMtt.shurgh,  1073. 

**/J.  at 

**For  further  information,  ^ee  .Saario,  .Tacklin  and  TittU',  Sex  Itole  Stereo- 
typing in  the  Public  Schools,''  4^Ilarv.i:d.  liot\  380  (1073). 

LetiiT  from  JOstclla  R.  Rana^y  to  Meniber>hip  uf  Association  fur.  Women  iu 
Science,  August  1,  1072.  .  ^ 

Assoc iatitai  uf  Amtrh-an  Collcj:e>,  Prujc-et  on  the  Statu**  anU  Kdmation  uf 
Wumon.  On  Campui<  With  Women,  Xo.  7.  W.ishlnstun.  IXC,  T)et  vmiH  r  f*j73.  m  0, 
*-*rhe  prupu.sed  reguhitiuus  adopt  this  pusitiVn.  See  the  Intiotliictun  it*  i,ie 
pronu^tHl  re^:ulatlon^  by  the  Sccri^tary  of  HEW. 

The.  January  1074  unpul>U.>lied  draft  uf  the  Title  IX  regulaiiuns  adopted  this 
position. 

That  is.  a  >uit  in  wliich  the  parties  a^r^o  to  initiate  litisatiun  in  order  t«»  ob- 
tain a  judicial  determination  of  their  respective  rights. 

Itor  example,  at  the  ITnivi'rMty  uf  ^Vi>Lij!i>in,  a  group  uC  women  nu'dival 
^tudiaus  ha.s  fdid  iliaiges  ot  su\  dis»  iiniination,umKr  Tale  IX.  chtlmiii;;  that 
a  prute>>«.r'.->  m^iado*  ishtiwud  di.sre^pt'^t  f*ir  wumen  medical  .>tudciu.>.  The  wuiui^n 
suppor?e<l  thf'ir  e!aim<?  with  tape  recordings. 

Ahhuugli  the  prollu^etl  n'gulati*)ns  du  nut  .Hddri'.vs  the  ii^>ne  of  m*x  diHTiuii- 
natuin  in  romi-iding  in  anj  detail.  Subpart  D,  Section  bG.3-i(c>  require.s  Uundis- 
cr^minatury  appraisal  and  connseling  inatcriah^. 

'  St't'  Juhn  Tietruftssa  and  Nancy  K.  St  Ido.ssberg,  Perspevtives  on  Conn.selur 
Bi.tN.  Implications  for  Counselor  Kduc.-ititin.'*  1  Cui^nxelhtf/  P^st/choh*om  -J-l 
i  107,^1 )  and  I.  K  and  D.  :\r.  Bruve;.man  F.  E.  CnarKsun,  P.  S.  Kusi nUffitz  and  .s.  R. 
Vu:4«'l.  'Sex  liufe  Stt'nut>po.s  in  ^^Ilnlcal  Judgments  uf  Menjal  Health,*'  lil  Jour- 
nal of  Con^nliUvj  a3idrClh7ical-Piifvh^l^M/'-l''{0.U40)..^  1  •  '  * 
•'^Piotrofesjia  and  .*>chlossbert'.  at  40.  ( 

Sr-o  Snhj>art  D.  Section  S{j.?A  of  the  proposed  regulationsi 

Sinj:le-se-\  courses,  programs  and  at  tivitles  may  he  pfnn,itted  in  a  few  liHiitod 
in>taiae>  If  t^ey  can  be  ju>ti  led  fi^cafllnuiaire  action  purtjoaes.  However,  indi- 
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cations  are  that  this  Exception  will  be  construed  rery  narrowly.  It  Is  not  clear  to 
What  wtent  and  in 'what  circomfttances  special  programs  or  internships  for 
women  only  will  be  permitted. 
^  See  Subpart  D,  Section  SC.33  of  the  proposed  regulations. 

See  Subpart  A,  Section  Se.l4  and  Subpart  D,  Section  S6.34  of  the  proposed 

^^"""For^doctimentation  of  the  degree  of  se:c  segregation  in  vocational  schools 
and  programs  see  Xancy  Frazler  and  Myra  Sadker,  Sexism  in  Sclk^l  and  ^Sootety, 

•  Harper  *  Row,  New  York,  1973;  ji  LooJc  at  Wotticn  in  Education:  Lmies  and 
Answers  for  IIEW-^Ileporl  of  the  Oommimoner^s  Task  Foree  on  the  Impact  of 

*  OE  Proorams  on  Women,  Office  of  Education,  department  of  Health,  bducatiou 
and  Welfare,  Washington,  D.C.,  1972.  at  5;  Gail  Byrau,  Dtscrmmatton  on  the 
Ba^is  of  Sex  in  Occupational  Education  in  the  Boston  PubUc  Schools,  Lostou 
Commission  to  Improve  the  Status  of  Women,  1973,  at  6;  :Marcia  Federbusli,  Let 
Them  Aspire!,  Committee  to  Eliminate  Sexual  Discrimination  lu  the  Hiblic 
SchooJs,>Ann  Arbor,  3rd  ed.,  1973,  at  lG-17;  and. Paula  Latimer,  Survey  of  i>ex 
hificnmination  in  the  Waco  Independent* School  District,  Waco,  Xexas,  rj<o. 

X*  See  Siibpart  1),  Section  86.31  of  the  proposed  regulations. 
.  uWj.  ^  listing  of  about  ^,000  women's  studies  courses  and  instructors,  see. 
Femim^  Press,  Who's  Who  and  Where  in  Women'*  Studies,  Old  Wegtbury,  New 
York  lu74»  ^ 

See  Sih>Pftrt  D,  Section  8G.34(a)  of  the  proposed  regulations. 
See  SubpHrt  A,  Section       of' the  proposed  regulations. 
See  Subpart  I),  Section  86.31  of  the  proposed  regulations. 
For  a^libting^of  approximatelj-  500  women's  centers  see  Association  of  Ameri- 
can Colleges.  Project  on  the  Status  and  Education  of  Women,  Women's  Centers: 
Where  Arc  Theyf  Washington,  D.C.,  June  1974. 
^'^iSee  Subpart  B,  Section  8G.31  of  the  proposed  regulations. 

For  a  listing  of)^^  programs,  see  the  publication  by  the  Women  s  iiurean, 
'  U.S."  Department  of  Labor,  ContinninQ  Education  Programs  and  Services  for 

Wo'm^n,  Wivshington,  D.C.,  1071. 
i'^'Sce'S\ll)paTtD,  Section  80.31  of  the  proposed  regulations. 
,     ; 5*^*  yv  /'^  ,  Mat  23,  197o. 

ViifoisrA^^'SMiTn, 
^^lylfouACiOf  zftbprescntatives,  Washington,  D.O. 

t},^XVL  >iKS.  Smitu  :  On  .January  31  Richard  Mosse  (Assistant  Minority  Council  . 
oje  tVie  Flouije  Coir^ittee  on  Education  and  Labor)  sent  a  momo  to  "I)itorested 
P6rs0.n^>*J-1vhioh;V|uestioned  the  legal  basis  for  tlie  scope  of  coverage  under  Title 
IX  ottlic  Rdhcation  Amendments  of  1972,  Title  IX,  as  you  know,  forbids  sex 
discriinimitjon  in  federally  assisted  education  programs  and  activities,  so  that 
tlie  definition  of  "program"  and  "activity"  i3,cntical  in  determining  the  extent 
of  coverage  hy  the  statute.    .  ,      ^  ,  , 

Our  Association's  Project  on  the  Status  and  Education  of  Women  has  also 
researched  this  iy.sue,  and  has  come  to  a  very  diffei-ent  conclusion  from  that 
reached  bv  Mr.  Mosse.  Enclose<l  is  a  copy  a  PaP«r  our  Project  has  prepared 
on  this  issue.  This  paiKjr  analyzeJj  the  reasons  why  the  definition  of  a  "f)rogram 
or  "activity"  cannot  prQperly  he  limited  only  to  the  precise  programs  being 
fe<lerally  funded,  but  mast  also  include  those  programs  that  are  "infected"  with 
discrimination  in  other  areas  of  the  school's  program.  Were  the  narrow  inter- 
pretation proposed  by  Mr.  Mosse  accepted,  it  would  be  possible,  for  example,  for 
a  school  to  recei>^e  federal  monief  for  a  mathematics  and  reading  program  wlilch 
would  have  to  l>e  operated  on  a  non-discriminatory  basis.  However,  if  the  same 
school  did  not  receive  any  federal  money  for  its  att  or  history  .programs,  it 
could,  in  Afr.  ^fosse's  view,  legally  exclude  all  females  from  snch  programs— an 
dntcome  which  would  clearly  contradictboth  the  intent  and  letter  of  the  law. 

Shortlv  before  the  Mosse  memorandam  was  Isaued,  the  American  Ctvii  Llber- 
.tles  Union  examine<l  t^e  issue  of  the  scope  ^f  Title  IX  and  also  concluded  that 
''program"  could  not  be  construed  narrowly.  (See  '*Scx  Discrimination  in  Ath- 
letics and  Physical  Education,'*  Women'.i  Rights  Project,  American  Civil  Lib- 
erties L'nion,  .Tannary  1075.)  / 

Similarlv.  the  Congressional  Rcscarcli  Ser\Mce  of  The  Library  of  Congress 
studied  the  same  issue  and  reached  the,same  conclusion :  the  scoi>e  of  Title  IX 
.  mVist  be  interpreted  broadly. 
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W  eiiope  that  you  will  rfjconsldcr  the  position  stated  by  the  Mosse  memo,  since-, 
it  would  clearly  limit  the  iinpaet  of  Title  JtX  and  be  contrary  to  its  purpose  as 
soutiip.od  in  the  legisUUive  history.  -  I 
Sincerely, 

.*  Jotx  Read, 

President,  AlvcrnQ  CoUeffe, 
\  S.vituijL  F.  Babbitt, 

.  '         .  •  PreHdcnt,  Kirh'land  College. 

*     ^  *  LoiS  B.  MORELAND, 

'  .  *  Spelhntin  College. 

'*  ,  CjEKAI.DiyE  lUCKMAiS", 

UniversUfj  of  Cincinnati. 
^  '  Shkit.a  ToniAs, 

WeUcyan  University. 
Annk  Tkuax', 
^  .         Ihiivcnity  of  Minnesota. 

■  '  KoilEKT  .7.  Wkrt, 

President.  Mills  College. 

KSTHER  WKSTK5t\'ELT, 

.Assoqiatcd  Colleges  of  the  Afid-lhutsow  Area. 


'  Enclosure.     ,  • 

AmHiICAN-  ClMl  T.IIJKRTIKS  fjNION.  AVi)MLN'S  UlGHft^  PUOJKCT^--*^'  DlSCRIMIXA- 
Tiox  IN  ATHumcs  A^u  Phtskal  KnOXATIO.VyjfcUAUV  307.^ 

IW  VnXAT  CONSmUTES  '*FEl)i:UAL  KI.VANCfAL  ASSISTAXCE?" 

Fcdonil  iiimiicfal  assi.sfaiico  in<.lHdt'.^  ^rani  or  loan  funds  for  capital  imnrove- 
nionts:  'itudent  scliolnrsliipM>r  hmn  piomnis;  ^H^it  of  Federal  rfnl  or  per^ional^ 
j)ropoi'fy;  provision  of  scrvicfss  of  I'cdcriil  personnel;  sale  or  lease  of  FederfU 
proiH'rfy  at  nonihial  or' reduced  conNidcration ,  or  any  otln-r  contract  or  arrange- 
ment which  has  as  one  of  Jts  pun>oscs  tUc  provision  of  assistance  to  any  educa- 
tion program  or  activlly,  except  a  coiitract  of  insurance  or  gnnrantN.  Proposed 
Itepilntionst,  §S(^;2(^).  ^  ^         ^  ^ 

Few  collcf:o-levol  iiL^tituti<ins.  if  any.  do  not  enjoy  Federal  financial  assi;?tance 
hi  one  orinore  of  those  fo/ms;  potentially,  therefore,  each  (except  those  speeift- 
€a41y  <»\vluded )  should  he  affected  by  Title  IX. 

Z    V.  WHAT  CONSTITUTES  A  ''PKOOHAM"'? 

Title  IX  siwcifies  that  termination 'or  refusal  of  funds. for  noncompliance' 
ifollmvin^  investigation  and  attempts  to  secure  c*miphance>  '  sUnll  be  limited  < 
to  the  particular  political  entity,  or  part  fhcicof,  or  *jther  recipient  as  to  whom 
a  fimlinsc:  [of  ^noncompliance]  bas  been  made,  and  .shall  be  liniited  in  its  effect 
to  the  particular  prograni,  or  part  thereof,  in  which  such  noncompliance  has 
been  found.  20  U.S.C.A.  S  1GS2." 

The  term  "program'*  is  not  deliued  in  the  statute  or  in  tlie  prr^posed  regida-  % 
tions.  Clearly,  the  intcrp relation  is  criticnl  to  tbe  deli nif ion  of  Title  IX  juris- 
diciinii.  ,Wnarrow  construction  would  brinj;  uiMky^he  Title  IX  regulations  only 
tlu^se  dejffirtments  (jr  activities  which  are  themselTOS-dlrect  reoipi^n/s  of  federal 
numies.  Other  departments  wit  Ian  the  same  iiiStitutioi!y%.w  oubl  remain  free  to 
di.^cii'ni'mte  without  the  potential  of  gov*  rninent  fund  cnV-pft.  This  interpreta- 
tion would  sovcr(»!y  restrict  the  impact. of  the  Title  IX  nnfndato. 

On  the  other  hand,  the  broadel^t  construction  might  e<>;1^idor  -an  entire  Instl-  . 
tutiou  to  be  the  "program"  in  noncomplianeo.  In  tha/ con.text.  ITEM"  would 
ha\e  tht  power  to  lerminate  all  assi-^tance  to  the  institution  based  on  a  finding 
that  one  segment  wa<?  discriminating.  Such  an  extrcme^aiiction  ctmld  be  abused. 

Eitl.ei  of  these  interpretations,  would  run  counter  to  the  congressional  pur- 
pose. Xeither  is  supi)orted  by  case  law,  Icgi.slative  history,  or  the  Oflice  of  Gen- 
oral  Counsel  at,nK\V.  Those  sources  all  stress  the  importance, of  a  broad  attack 
<jn  di.scriminatory  practices,  but  rococmi^^e  the  problems,  of  proof,  injury  to  non- 
discrijulaatory  programs  and  individnals,  and  i>o.ssII>le  ovor-zealous  fund 
termination.  ^  ,  ^ 

There  is  as  yet  no  ease  law  under  Title  IX  iuforpreting  tbe  term  "program", 
but  identical  language  in/Title  VI  of  tbe  Civil  Rights  ^Vet  of^  100-1.  42  T;.S>C, 
Section  200Qd(l),  has  been  interpreted  in  Hoard  of  Puhlic  Instruction  of  Taylor 
County  V.  Finch,  414  F.  2d  IOCS  (5th  Cir.  1000).  In  thatvcase.  HEW  had  termi- 
nated all  federal  funding  to  a  county  scbn  ■!  b«»ard  on  account  of  race  dlserimina* 
tion  although  some  of  the  bdanl^s  federally  assisted  programs  had  not  l)oen 


^ 


7.  38G 


found  to  discriminate.  Tlie  Vlftli  Circuit  vacated  the  termuianonj)rder,  r 
that  Title  VI  did  not  intend  >vjiole.siile  cutoffs  but  requiml  ciise-by^cHse^^ 
^  tiou  of  particular  activities  whicli  are  actually  discriminatory. 

A  close -look  at;  the  tni^t»  and  reasoning  of  Taylor  Uiscreilits  tlie  argument 
^hat  the  decision  supports  a  narrow  construction  of  the  termination  power  un^ler 
Title  IX.  ifc 

Taylor  County  w||^arge(l  with  racial  segregation  of  its  olementary  and  sec- 
ondary schools,  Vhichnhceived  money  under  the  Elementary  and  Secondary  Act 
of  1065-  The  district's  supplenmntary  educational  centers  and  adult  educatioh 
clashes,  recipientij  under  indei)ende5it  ftHle^il  grant/^tatutcs,  were  neither  investi- 
gated nor  found  in  fact  to  b^.  discriminatory*.  Thef^e  latter  programs  were  qiute 
sei>arate  and  distinct  from  the  prograins  found  to  be  constitutionally  defective. 
'  By  reiiwing  to  permit,  without  adequate  proof;  across-the-board  fund  termina- 
tion, the  Court  hoiHMi  to  protect  -innocent  beneiiciaries  of  programs  not  tainted 
^.by  discrind natory  pnictices."  Taylor^  at  1075.  \ 

Parts  of  the  decision  construe  "program"  to  mean  an  activity, financed  under 
an  individual  grant  statute,  again,  a  n^rnnv  Uchnitiun.  But  other  language  leaves 
open  to  proof  the  iwssibility  of  a,broader  Interpretation.  .  , 

*HTlhe  adniinis^trative  agency  seeking  to  cut  c^ff  fwleral  funds  must  make  fifid- . 
ings  of  fact  indicating  either  that  a  particular  program  is  itself  administered  in 
a  diNcri minatory  manimr,  or, is  so  affected  i)v  discriminatory  practices  elsewhere 
in- the  school  .\\j.tem  that  it  'thereby  become.^  discriminatory,  ^Ik  F.  2d  at  1070." 

Thus,  even  4f  funds  proHded  by  a  particular  grant  are  not  administered  in  a 
discrijninatory  manner,  *4f  they  support  a  program  whick  i.s  infected  by  a  dis- 
criminatory, environmwit,  then  termination  of  such  funds  is, proper."  1078.  Al- 
tliough  "from  time  to  time  ...  a  particular  program  ...  is  effectively  in.sulated 
from  otherwise  unlawful  activities,"  there  are  other  circumstance^  where,  with 
proper  proof,  the  sanctions  provided  under  Title  VI  (or,  presimiably.  Title  IXy 
conid  be  used  to  prevent  ditcriniination  in  activities  whicjiv  are  not  themselves 
receiving  federal  funds  / 

In  the  context  of  a  university,  program?  and  activities  are  likely  to  be  more 
tightlv  interconnected  than  tho>e  differentiated  in  TayT'dr.  Aiguably,  disciimina- 
tion  ill  anv  part  of  a  nuiver»ity  ^  iufcct.V  tjic  wbo.sc  environment  and  should  suIj- 
jeet  the  whole  institution  to  fetleral  rules  and  sanctions,  regardless  of  whether 
the  specific  program  in  question  is  discriminating  with  the  as.slstancc  of  federal 
funds.  Certainly  the  administrative  structure^,  budget^  mechanisms,  and  admis- 
.sions  ofBge  pronouncements  of  most  sniversities  attest  to  the  community  jjature 
of  each  insfitution.  Discrimination  in  any  qimrter  of  such  a  community  would 
affect  the  whole.  .  '  , 

Sj)eciricallv,  if  a  university's  library  restricted  entrance  to  white?,  or  to  males, 
that  would  cJearlv  establish  in  environment  of  discrimination  tliroughout  the  in- 
stitution. In  thilt  event,  wlicether  the  library  itself  receive<l  federal  money  should 
be  immaterial.  The  enticcT  institution  Avould  be  in  noncompliance  with  the  law, 
because  the  ^ucational  experience,  of  all  students  would  be  ^''infected"  by  the 
discriminatory  .practices  of  an  integral  program  thereof.  _ 

Ms  Bnek.  an  attornev  in  the  office  of  General  Counsel  at  IIEW  m  V>  ashing- 
ton  has  said  that^IEW  expects  to  proceed  under  Title  IX  with  a  broad  inter- 
pretation permittiilg  far-reacbing  jurisdiction^  The  statutory  intention  to  reacb 
,  all  forms  of  discrinUnation  within  educational  iiLstitufions  simply  could  not  be 
served,  she  suggests,  by  anv  other  construction.  And  athletics  in  most  institutions 
'is  demonstrably  of  sufficient  importance  to  "infect"  the  entire  institution  with 
anv  discriinination.  If  proof  is  presented  of  that  pattern,  there  would  likely  be  no 
problem  in  subjecting  athletics  deiyartments  to  cither  the  reguhitions  or  the 
sanctions  of  Title  IX.    ,  '  r  «,.n>v 

Legi^^lative  history  on  the  meaninsf  of*the  term  "program  in  TitlO  TX  is  non- 
existent but  the  purposes  of  the  staWite  itself  are  instnicti^v^c.  ^ 

Congress  intended  the  fnnd  ternrtination  mechanism  of  Title  VI  for  therapeu- 
tic ratlier  than  punitive  application,  in  order  to  make  sure  that  funds  of  the 
'United  States  *'are  not  used- to  support  racial  discrimmation. '  110  Cong.  Rec. 
7002  (1004).  Proec<lnVal  Hmitatioms  were  designed  to  insure  thni:  termination 
would  be  "pinpointed  ...  to  the  .-situation  where  the  discriminatory  practices 
•  prevail."  10O4  U.S.  Code  Cong.  *Amd.  News  2.532.  .  ^ , 

YjOffi'^lative  efforts  to  narrow  the  reach  of  the  fund  cutoff  power  resulted  in 
part  from  the  breadth  of  Title  VT,  which  encompusscs  all  programs  recciv  ng 
FWeral  assistance.  Fears  were  expressed,  for  exjimpie.  that 
wonld  lead  to  termination  of  aid  to  roads  and  highways  or  that  Title  VI  uould 
punish  entire  states,  particularly  In  the  South,  for  any  act  of  discrimination  com- 
,  mltted  w^thih  them.  110  Congr^Rec.  T059  (1904) . 
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.The  Tofhr  deciMon  afflrms  the  Importance  of  **programmatic  specificity"  In 
^ntext  of  such  fe*rs.  As^tHpnces  th'at.the  teraiinatlon  power  ^uld  only  be 
exerciaea  against  the  partkiuUrj  activity  found  to  discriminate  most  be  se^n  as 
^^Ji^o  miBi>eTctptious  of  Title  VI.  They  were  not  Intended  to  emasculate 
aatl-dlscrimlnatloD  prorisions-  •  •  ^  ^ 

^      '    .  House  OF  KEapjttsiifTATiVES, 

State  or  Utah  . 
Salt  Lake  City,  May  19, 197S, 
^    To  district  and  dty  superintendents  of  Utah  schoolSi^  • 

As  legislators  Interested  in  the  professional  advancement  of  qualified  Individ- 
uals  throughout  our  society,  we  fluM  the  facts  cancerning  women  educators'ia 
Utah,  In  a  recent;  article  by  Afton  Forsgren  in  UEA  ACTION,  to  be  alarming  to 
say  the  ItTast.      ^  .  -  ^ 

According  to  the  data  in  this  article,  taken  from  the  1974^-75  Utah  PuhUo  School 
Directory:  *  '  \ 

**0f  the  40  school  superintendents,  all  are  men. 

^•Of  the  26  individuals  listed,  as  assistant  superintendents,  only  one  is  a 
woman.    '  -       '  . 

"Of  the  36§  elementary  school  principals,  17  are  women--12  of  whom  are 
assigned  to  one  or  two-teacher  schools,  geneaally  located  in  remote  areas  of 
the  district.  ' 

•  "Of  the  88  Junior  high  school  principals,  not  one  is  a  woman. 
^  -  "Of  .the  42  junior  high  school  assistant  principals,  three  are  women. 
.    "Of  the  SO  senior  high  school  or  six-year  high  school  principals,  not  one  la 
a  woman.  '      .  • 

"Of  the  73  senior  high  assistant  principals,  not  one  is  a  woman. 
"Using  the  same  source  for  data,  women  fare  no  better  in  the  State  Depart- 
ment of  Public  Instructi<Jn :  '  ,  « 
*         "Of  the  17  individuals  classified  as  administrators.  Including  the  state 
^    superintendent  and  assistan^superintendents,  only  one  is  a  woman. 
"Of  the  32  classified  as  coordinators,  only, two  are  women. 
"By  way  of  summary,  Table  33,>page  40  of  the  publication-^/aftt^  of  Teacher 
Pcnonnel  in  l7mft-1973-74  of  the'  tot^  Utah  administrators,  supervisors  and 
prlBclpals^^  837,  or*93.7%,  are  w^m6n/Yet  Table  34,'^page  41  ot  the  same  pub- 
lication indicates  that  woman  make  flp  53.6%  of  the  total,  professional  staff  ot 
the  40  ^chool  districts."     '  • 

If  the  "schoor  is  to  be.au  example,  it  must  examine  its  own  employment  prac- 
tices t,o  determine  whether  women  empliayed  by  the  school  are  being  discriminated 
against  by  its  own  personnel  policies.  ' 

With  few  exceptions,  schools  are  n6w  subject  to  at  least  two  federal  equal 
employment  laws:  lltle  VII  of^tlie  IDft-jt'Civil  Bights  Act,  which  is  enforced  by 
the  Equal  Employment  Opportunity  Commission,  prohibits  virtually  all  sex-based 
employment  discrimination.  ^ 

The  Equal  Pay  Act,  enforced  by  the  Wage  and  Hour  IHvision*  of  the  Labor 
Departmept,  requires  that  equal  salaries  be  paid  to  men  and  women  who  perform 
substantially  eijual  work;  requiring  sif&ilar  skill,  effort  ,and  responsibility,  and 
performed  undei" similar  working  conditions.  In  addition,  institutions  which  re- 
ceive federal"  funds  lire  required  to/follow  Title  IX  nondiscrimination  policies 
wl)ich  are  enforced  by  HEW.  In  in(ht  respects.  Title  IX  employment  regulation* 
will  follow  Title  VII  interpretations  and  guidelines. 

It  is  obvious  tliat  women's  issues  will  be  under  consideration  by  the'scbool  ad- 
nninistrators  for  many  montlrs^ahead.  We  can  foresee  that  there  will  be  heavy 
^pressur6  to  alter  these  alarming  fact's.  ,  ' 

We  hope  that  your  oflBice  anil  Board  of  Education  are  addressing  themselves  to 
these  problems. 


Very^  truly  yours. 


Representative  Vee  Ga^hmsle, 

,    Fourth  District. 
Kepresehtative  Beth  S.  Jabmaw,  * 

♦  65th  District. 

BepresentativeBEVEBLT^J.  White, 

Sixth  Ditirict. 
Repreaentative  Pelicca  A.  Holder, 

SSrd  DitiHet. 
Representative  Genevieve  Atwood. 

JFirst.Diitrioi 
Representative  Maet  Xjheainx  JoHKftON, 

NMh  Diitrict. 


'      '  •  ♦  •  LOOAIT  OlTT  SCHOOM, 

"     ■  *  Lof  on  Utah,  U<nf  »>,  ■'^W- 

Repre»entatlTeVix(UiUBii,   ^  '  . 

*^^RiSSS^™  CAiujsuc:  I  read  witb  i-terwt  your  direcUye  to  dlstrkt 
iTuteh  xegarding  the  professional  .drancemsnt  of 

the  l^7««'l^^rJef  fn  ttrbnslnw^  I  hSve  been  .^»ted  'with  wom« 
X^JhJt^  and  I  can  ««ure  yon  that  not  In  one  • 

jSb  weU  and  IB  paid  well  for  what  she  does.  I  also  have  a  woman  who  manages 

"Vdo  nWow  What  ro«r\ experience  has  been  ^f.^ 
whether  Tou  have  worked  for.  men  or  women.  I  can  only  tell  you  what  my  ^per- 
SSce  hL'^a^  I  kbftw  that  prodnctlrity  in  the  school>^siness  Is  muctf  bet- 
ter when  malesTnin  the  operation  than  when  women  do.  '  . 

Sincerely,  "  James  C- BtAa, 

.  Superintendent. 

SbX  DlSCWMIJfATIQS^  .     *  ' 

NFAV  HEW  BEOULATIONS  05  SCHOOL  SPOBTS  I/AUDEp  - 

'•Tli<5  lonc  awalted  federal  guidelines  against  sex  discrimination  In  the  nation's 
nnd  ?Ss  will  hav?  their  greate&t  effect  on  sports.  Mwt  of  the  stereo-  . 
t  muS  I'iris  fro^^^  ^OSB  from  IcarnlnK  o  cook 

and       will  l.a«  vanished  by  how  In/all  Uut  the  most  backward  schools.  But 

of  HeSiSion  and  Welfare.  In  any  school  receiving  federa  a'dy^nd^h^ 
riiP^rii  some  ICOOO  public  school  systems  and  2,700  colleges  and  umTersuies— 
Scs  mTst  b^Tanted  equal  opportunities  In  physical  alucat.on  as  well  as  In 

""^lirdois^l'meaXs  and  girls  -I'owering  together  or  roughln^^^^^^ 
n  hflowlr  schooljK 

s  a  dcmna  for  them,  and  mixed  teams  ^^a  "^ 

where  there  Is  Insufficient  demands  for  separate-and  e'l^'^l-^tX  gVm^^^W 
"  »n  thl«  is  flvine  in  the  face  of  very  long  tradition,  and  will  ta«e  f"™?/';"'?* 

lowim:  for  biological  differcnqes  yet  insisting  on  equal  opportunities, 
!;  ^tI  Xiii  -^Vi  lon^'er  be  possible  to  lavish  money  on  a  football  team  whUe  fore- 

born  ^-itb. 
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#  bappier  amf  healthier  outlook  on  lialf  our  population  should  get  a  boost 
'   .incLingSf  ^  "^^.^      discrimluatfon  in  educational  Dractic^, 

•  *'^o"^ge  athletic  directors,  wh^'for  the  past  several  je^rs  hare  lM»en  reacting 

1  ^  th^  vapors  to.  the  very  thought  of  ilie  new  xul^.  wiU'not  have 

to- spend  equal  amounts  of  money  on  men  and  women.  They  will  have  to  oiter- 
*^S^T.*  opportunities  to  both  though,  inclvding  scholarships  • 

nniwo         new  regulations  basically  di?  is  matke  it  iH>sslblp  jfor  school  girls  and 
college  women  to^have  the  same  chance  an  school  boys  and -college  men  to  know 
the  p^asures  and  pains  of  sports  ^comi)etitlon:  They  are  neither  the  end  nor  the 
beginrflng  of  school  athletics."         '  , 
'    -  ^^p^}^  ^ofc  delay  implementation  of  the  new  federal  regulations  to 

eliminate  discrimination  on  the  basls,of  sex  byschools,  colleges  and  universities  * 
congress  took  the  unusual  step  of  reserving  to  itself  the  right  to  review  and 
disapprove  the  regulations  drawn  up  by  the  Department  of  HeaJHi,  Education 
ana  welfare.  If  Congress'does  not  disapprove  them  within  4o-days,  the  regula- 
tions  take  effect.'  , 

"While  the  regulations,  which  affect  admissions,  assignment,  hirfni?  and 
athletics,  do  not  take  the  absolutist  line  sought  by  militant  feminists,  neither 
do  they  adopt  the  ^oft  line  sought  e.si>eoially  by  the  National  Collegijite  Athletic 
Association.  We  believe  that  the  HEW  proposal  is  reasonable  and  can  be  effective. 

It  IS  especially  important  that  lIBW  monitor  its  regulation.^  closely  and  that 
^^^r^fJ^^^.V^^^^J^^  sltuation,,for  it  may  be  that  HBWs  assumption  of 
good  faitri  on  the  part  of  the  ftffected:institutIons  is  too  optimistic.  If  that  turns 
out  to  be  the  c«se,3Ction  to  stiffen  the  conmliance  provisions  should  be  takerf 
promptly.  In  the  meantime,  however,  Congress  should  allow  the  regulations  tO 
tak^  effect  rather  than  allow  existing  inequities  to  continue  for  another  vcar  or- 
'  more,  '  .     >  *  • 

J    IP^rom  the  Washington  Star,  June  12, 19f5].  '  * 

^  /  *  •  •  •  \  * 

\%   From  thi^  Fathkb  op  5  Daugutkrs— "Da.mn  Tour  Eyes,  Jim  Kkhoe!" 

*  Two  years  ago  Carl  Q.  Ctoy^der,  a  Potomac,  .Ard.,  reaftor  and  father  of  "five' 
??rT?2rf ^^^^  ^  complaint  wltl}  the  Office  of  Civil  Kights 
(HEW)  charging  sex  discrimination  in  athletics  at  the  University  of  Marviand. 
He  is  still  at  oddj  with  the  university,  naniely  the  school's  athletic  director,  Jim 
Kehoe.  Here  is  <;.rby(lei:'s  rebiittal  to  KeliSe's  views  which  were  published  last 
week,  a  piece  which  Cvoyder  Ims  titled,  -"fOamn  Jour  E\^esl  (an  old  pirate  ex- 
pression) Jim  Kehoe."  ^  V  1 

Tbe  English  possess  a  wonderful  pomposity.  Remember  that  old  saw  about 
how /he  war  was  won  on  the  playing  fields  of  Eton? 

"  xir^^"-V  ^n^per^klnd  of  war  I.s  going  on  right  lie^e  in  America— the  War  of 
women  s  Lil)eration— and  it,  too,  is  being  won  on  playing  fields.  Of  course,  the 
more  cynital  think  it  is  being  won  through  lesbian  lifestylfis.  A  great  many 
thii^  it  is  being  won  at  the  abortionist's  abattoir.  Still  more  believe  it  is  to  be 
won  by  adopting  the  manners  and  morals  of  men  '(sad  examples  that  wo  are). 
Tlie  truth  is  this :  The  war  is  being  won  by  young  girls  in  sweatsuit^  and  Adidas. 

How  comes  this  inspiration?  By  way  of  my  five  athletically  inclined  daughters,^ 
thats  liow— ilanghcers  who  are  (jnicker  than  I  am.  better  coordinated  than  I.ani, 

•  i]nd  (w(;rst  of  all)  who  can  beat  me  oneon^oiie  in  basketball!  Childless  i)eople 
don  t  really  know  what's  going  on.  Wliy,  without  my  daughters  I  wouldn't  be 
into  Womens  Llb..And  I  wouldn't  be  havjng  all  this  trouble  with  Jim  Kehoe.* 
James  II.  Kehoe.  for  the  nn.iware.  i.s  director  of 'athletics  attthe  Universirv  of 
Maryland:  He  lik('S  wonien-~-in  their  place,  of  course.  And  when. it  comes  to 
sports,  that  place  is  eitherJn  the  stands  or  just  in  front  of  the  stands  in  tight 
sweaters  and  very  short  skirti*.  How  else  does  one  explain  an  annual  athletic 
budget  of  more  tlmn  352  million  of  which  only  $50,0(5o  is  allocated  to  women's 
intercollegiate  sport.s?  ^  *  , 

It  was  the  same  Mr.  Kehoe  who  said  he  wouldn't  ^'dignify"  the  question  with 

►  an  answer  when  he  was  asked  last  week  by  a  reporter  if  tlie  women's  ba^»ketball 
coacli  at  Maryland,  Dorothy  McKniuht.  should  he  making  roughlv  the  same  as 
the  men's  basketball  coach.  Lefty  Drlesell.  But  then,  rm  an  afterthought,  Kehoe 
.<aid,  "When  the  women's  basketball  team  starts  drawing  :I5,000  (persons!)  to 
Cole  Field  House,  V\\  be  receptive  to  that." 

Based  on  that  remark,  I  have  a  question  for  ^fr,  Kehoe:  Which  came  first 
the  chicken  or  the  egg?  •      '        '  . 
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In  -1972-Cougro.ss  enncted  a  law  known -as  the  Educational  Amendments  Act. 
Title  IX  ot that  act  reads  in  partas  follows:  ,.^w  „™  n-vfinWiAtinn' in  be" 

'•Xo  person  in  the  United  States  shall  ««.«cludW  from  p^ticij^ation  ip, 
denied  the  benefit  of,  or  be  subjected  to  discrimination  under  anj  education 
-program  or  activity  receiving  federal  assistapce  ... '  ti.  in  01,^=10^1 

Catliwine  Ley,  president  of  the  American  Association  for  Health,  Bh.vsio*l 
Education  and  Recreation  has  said  Title  IX  "does  more  for  women  than  afj>- 

amlnating  f  Jinst  women  in  il'tercollegiate  athletics  (Then  w^^^^^^^ 
lt,.I-flle<l.a  similar  complaint  against  the  Montgomery  County  J'^l^^c  S^s hool^ J 

W'liy  sUonkl  the  Maryland  men  be  flown  to  Chariot  csvilIe,  a^i*ort^ 
away:  while  the  women  spend  £wo  days  'lrivlng  ^heinseh;es  to  Rochester  to  P^^^^^ 
in  a  tonnuunent?  Why  should  the  "thleUc  department  flunkies  be  gi^^^^^^^ 
Den^e-nalil  trips  to  the  Orange  Bswl  while  girls  who  qualify  for  national  com 
^  itir  e  (leiVica  that  opportunity  > Why  should  the  men  play'tcams  clear  n^^^^^ 
tihc  eoutincnt  while  the  women  generally  nre  iim  e,i  I''«y'"« 
tliey  can  travel  to  and  from  in  an  afternoon?  Title  JX  was  the  answer -.to  thfes^ 

*'1>l"°mllls  oTtS«Is  grind  slowly  but  they  arc  s.^liftcr  than  Kick  Basciaiio 
the  Marv  nd  .s  rl,  ler;  compared  to.  the  mills  of  flie  federal  bureaucrac^^  Ihe 
Si  0  Is  that  nearly  two  years  and  more  than  $300  000  '"t^e 
DOiied  Whence  the  §300.000?  It  was  laid  ont  by  the  Kational  Collegiate  At'l;"!? 
Siation-an  all-male  organizatioii-in^  a  lobbying  effort  against  the  imple- 

™TMrKehot^l^ntinues  to  expaml  his  athletic  empire  at.the  expense- of 
women  anmial?y  getting  a  $30  athletic  fee  from  every  w-oman  ""^^''ff '  ' 
(total- $300,000)  and  returning  to  the  «'l}'«"^,%«'^"iV2t« 
dollar  ttotal—mOOO).  I'es  damn  your  eyes,  .Tim  Kehoe!  If  my  daughters  were 
rnv  son'^  vou  and  the  other. male  coaehes  at  Maryland  would  he  making  fook  of 
v««rselve.r.i  nly  home  in  l*otonia(i.  a.  you  did  in  Petersburg  (homo  of  Moses 

'""''Z^lXTl-e'mt  the.  thread  of  discourse  which  was  that:  the  War  of 
Women's  Liberation  is  being  won  on  the  playing  fields  of  America. 

How  «in  women  be  stofeotyped  as  sex  symbols  and  sex  objects  when  tlu  art 
as  oaceriv  en?age<I-in  coftpetitive  sports  as  are  men?  Never  mind  that  vsomtn  3 
rwordH  can  never  match  those  at  the  bigger,  stronger  men.  ...^ 

It  is  ei'iough  Vbat  women  acbtfeve  excellence  w  thm  t.^cl' own  Iime^^^^^^ 
nn  i,n  nnn  CxDocfi  the  Little  Leaguer  to  compete  agaijist  the  big-Jeaguer  or  the 
m  «ghV'^^^^^^^^^^^  ring  Ast  p« 

Amid  disquieting  forces  afoot  in  the  laml,  the  trend  toward  nct'\e  P"7''^'\^^^^^^^^ 
in  si>orts  bv  women  is  a  profoundly  healthy  and  hopeful  one.  Pla>  on,  .sisters, 
play  through!  (M.iigr.m]  ' 

^      .   .   PiiojKCT  ON  TUB  Status  and  Education  ok  Wombx 

-PresldentGERAU)  Foiib, 
Whito  Ilouic, 

Wa'th'.ngton.  Jf.O.  ,  .    ^  ^,   .  a  j 

Df^r  MB.  PJ«siDE5r:  The  association  of  American  colleges  has  rccently  leftrned 
thnt'"sc<;il«is  8(5.7  («)  of  the  propo.sed  title  IX  regulations  now  awaiting  your 
siimatUT  ' a  wholly  new  provision  which  will  require  all  pjlucational, 
in^tltntlQhs  to.(>evelop  grievance  proce-lures  ^r  ''""•"'"f  «t"«eji^t  andjmploy^^^ 
complaints  of  six  discriminations.  WbUe  we  are  indeed  committed  to  the 
3  1,  e  of  inteni^al  resQlution  of  complaints,  we  are  nevertheless  deeply  con- 
SeiSed  ahgnt-  the  intrusion  of  Federal  regulations  that  would  rtquiije  such 
proceSnres,  and  ultiirmtely  would  control  the  form  am  substance  of  H  cse 
proc«lnres  Bemuse  this  provi.slon  was  not  part  of  the  original  propow*  repUa- 
ir^r  >  titutions  have  not  had  the  opportunity  to  Pt^Ll''^ wrJiTnl 
this  .subject  to  the.Pepartmeht  of  Health,  Education,  and  Welfare  Any  Federal 
requirtment  for  grievance  procedures  would  Indeed  violate  the  time  l»ououred 
^nclples  of  academic  freedom  and.lnstitutlonil  autonomy.  Furthermore,  there 
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13  ™t  would  nuuuUte  luch  a  reti|lmDMni  Ii^  mmUm,  we  prfnt  out  tbat 
hJjTi^  diltemt  imiiiammtB  tt^c&mpUantM  ot  mx  ^Ui^ibain£Uoxkifam.t^  of 
<)ymoii<y,or  ■■ttMwU  etlcta  AiMilaliuttoa  wlll^  lead  to  conlution  <^fie  pert 
^^•J?^'*^*****^  chaii«»  under  »ex  dieerlxitMitioB  ud 
^^^^J?^^^^^^  J!^  •tonrfU  urge  tket^  before  yo*  eiga  the 

KWUettenf,  jea  delete  me  mctim  thet  wool^  leqolie^crieTeiice  wocednree. 
Sincerely,  .  ,  .  , 

BBcoMHKfDAnoH  TO  PueiDftjfT  CoHcttirxM  PioroeKi^  BkewiuiTioirB  oht  Tot* 
IX  or  Taa^HDiTGATiaK  AMCzroMKiiTe  or  1»72  Aoorm  rr  tk  NatubIe  Com- 
•msiioir  ow  THB  OwiYAiics.or  iKTOKATioirAL  WoiiBif^  Year,  Mat  16, 19.75 

The  XatiouAl  ConmUslon,  on  the  Observance  of  Intemationai  Women's  Year 
has  a»  one  of  iU  primary  mandatea  the  full  and.  proper  enforcement  of  existing 
yederalleflalatlonbtn^dUcrimlnationenthebasisof  sex.  * 

.The  rea;ulaUoaa  to  Implement  TlUe  IX  of  the 'Education  Amendments  of  1972 
are  now  awaiting  apprpral  by  the  President  TThls  is  the  .first  banning 
discrimination  on  the  basis  of  sex  in  all  education  programs  and  activities 
ftrf<*iving  FederalfinaneUl  assistance.  •^uv^ww 
There  are  four  ateaa  pf.the  draft  regulations  of  partifular  concern  to  the 
Commission.  A»  they  stand,  tiiey  do  not  appear  to  reiiect  the  intent  of  the  legis- 
lative history.  Thos  the  Commission  recommends  that  the  President  consider 
the  following  recommendatioiA:     ,  .  ^wiwuvi 

1*  .The  present  reralon  requires  resort  to  internal  grievance  .procedures 
^  ^  "^^^^  prolonged.  We:  ^mmend  allowing  complSinants  the 

option  of  using  internal  grievance  proceduwjs,  if- an  institutioi  has  them! 
^  complaints  d  rectly  with  the  department  of  Health,  EducalioiL  aM 

i^fi^fi'S^^^^T'^*'**?^  ^^^^^'^^  i^ave  Hie  option  of  filing^with 

both  HEW  and  using  the  internal  grievance  procediires  * 

"^^uire  the  recipient  of 

.  Federal  assistance  to  conduct  and  publish  self-e?aluation  to 'assess  its 
f/^Vfo  L'***!:^/^  existent  se«  discrlminati6h.  This  evaluation  should  cover 
?^S'ifKi?H^'*'^^;  financial  aid,  edwsational  program  access,  curriculum, 
ana  athletics,  as  well  as  employments 

^,  ^'  We^f««>«Ma«nd  the  esUblishment  of  a  uniform  pension  policy  under 
Federal  'legislation  no*  covering  employment  The  BEOO 
gnideUnes,  which  ^ea«Ire  eail»i  periodic^  beheilts,  would  appear  to  be  more 
eaniuble,  and  we  would  recommend  that  the  Title  IX"  regulations  reflect 
tnis  approach.  ,  * 
'  ^  section  on  athletics  has  been  fiilly  weakened.  We  ^edoramend 

deletion  of  the  yeferences  to  contact  sports'and  replacement  of  the  athletic 
sections  with  the  langusge  of  the  Jime  proposed  draft 
The  Commission  further  urges  the  President  t»  sign  the. regulations  withfn 
the  nest  few  weeks  so  that' the  school  year  will  begin 'with  the  regulations  in 
place.  ^    ^  ' 

STATOMEHT  OF  DE,  BEfiHlCE^  SANDIEE,  DIRECTdll,  PEOJECT  OJT 
THE  STATUS  AITO  EDTTCATIoif  OF  WOMEIT,  -AND  EXECUTITE  AS- 
SOCIATE,  AMOCIATIOir  OP  AMEBICAH  COIIEOES,  WASHIUOTOH. 

I 

M5.  Satcdler.  I  am  Dr.  Bernice  Sandler,  executive  associate  af  the 
Association  of  American  Colleges  and  director  of  the  project  on  the  ' 
status  and  educaj^ion  of  women.  The  Association  of  American  Colleges 
IS  composed  of  approximately  .TOO,  member  institutions  concerneii 
with  under^duate  liberal 'education.  The  majority  of  our  members 
are  pnvate  institutions,  many  of  which  are  chiirch-related. 

I  am  dso,  chairperson  of  the  Office  Education'?  Presidentially 
appointed  Advisory  Council  on  Women's  Educational  programs  man- 
dated by  the  Womep^s  Education  Eouity  Act.  I  testified  before  this 
committ^  several  times,  first  in  1070  when  EepreSntative  Edith 


Qnkc  held  hearings  on.the  hiUib»t  eVwrttt«lly  ,became:tiUe  IX  of  the 
-    Bd££«riinmSienfc.  ti  ,1972.  Later  I        M»PV»3«d  by  toe  . 
£Sttee  M  in  edncatioii  to  .eampile  the  punted  iW 

hearings,  As  such,  I  Ulieve  I  ^•s  'he  first  pemn^iii^. 
by.  kny  a«fi*«anal;eoinni^  the  area,  of 

""^•wfegnaB  articulated  a  clear  national  policy  to  prohib^ 
M  SsmminatiBn  at  aU.level8  of  education  when  it  enacted  titlelX 

•  ■  of  *he  iEducatian  Amendwmto  of  1972  ,°«*f^,i*?^... 

^bTidarch  of  19T2,  title  YJi  of  the  CitoI  Bighta.Act  of  1964  was 
'amended  to  prohibit  diflcrimination  in-^mpl^yme^m  all 
Situtian%j)uldic  or  private,  i^^^^^or^ot  tl»y ;m«i^ 
ffik  -The  3&iual  Pay  Act  of  1««8  was  amended  to  mclude  •<hnuu8- 
ffive,>ifeSal.id  executive  emplo^^  women  feciO^ 

that  act.'Titlea  YJl  and  YHI  of  the  Pi&lic  Health 
....^^^^re  amended  to  prohibit  ai-orin>ination^^ 

sex  in  admission  to  training-progTams  for  the  hwlth  proft«OT8^h»^ 
Sunds  "through  thiit  act.  The  equal  nghta  Mucndment  was  also 
-SS!Sb?^he^  Congr«B-an  ami^iWt  that  would,  among  odier 
diwirly.  strengflien  c6n«titutional  protection  against  sex  dis- 
^i'CnnimationinpubUdy  financed  ediirAti^^^^  • 
.      "K  S  Confess  haa  recognized  the  8eriou8,inipli<»tions  for'the 
/NaWofdel^S  equal  opportunity  in  education  and  employment 
to  women  and  girls,^ind  has  t»ken  numerous  stops  to  implement  the 
nilibnal  policy  to  end  such  discrimination.  TTFW  has 

Althoudi  title  IX  has  been  intellect  since  July  1, 19T2,  nas 
tatef  an^unpre^ented  3  years  Ur  write  the  regjdation  to  fi^^^^ 
imDlemient  the  law.  The  regulation  was  signed  by  the  Pjwudent  and 
St6  the  C^creis  on  JuSe  4, 19T5.  Unless  the  Con«*8  rejects  the 
,  .  Slatio^,  it3fg^       effect  an  July  21,  1975,  Under  a  provision 
STe  Sucation^ncndments  of  "J*.  Congre^^  the 
reeulation  if  it  believes  that  itis  inconsistent  with  the  wu^. 
'     C  mv  tesdmony  today  will  focus  on  the  issue  of  whrther  or  not 
the  SiS  is^niistent  wilh  the  legislation.  Whether  tlie  regula- 
.   tionSns  portions  that  couj^d  be  written  in  a  better  manner,  whether 
fla  ™J^n»t;oAi3  too  strong  tfr  too  weak, whether  one  likee  or  dislikes 
JheStfon  or^fS       oppoaes  the  basic  legislation-.these 
2S  nr^iPp^iatlitems  to  taKto  considcra^ 
whether  or  not  the  regu  ation  is  consistent  wit^i  the  law, 

Ce  maiS  oppositlon  to  the  regulation  stenw  from. its  coverage 
of  atUetic  Drocrams.  Two  basic  questions  need  to  be  exammed : 

A^SSccJvered by?he  pl^IX mandate f orjiual  oppor- 
tnnitv  even  though  they  receive  no  direct  federal  funding! 

(S  If  diSination  in  aUiletic  programs,  is  mdeed  covered,  are 
tho^y  rts  of  thTtc^lation  that  deal-witli  athletics  consistent  with  Uie 
legislation? 

Y        I  ARB  PROGRAMS  AND  ACTlvmM  XOTMRECTT.T  niW«VINO  nDERAtFUSDS 

coyinoED  iir  orrLB  m 
^      I  wont  read  the  basic  enabling  Jaw  "in  title  IX.  I  am  sure  you  heard 

•  The^iSS^rrhat  constitutes  a  program  or  activity  becomes  a 
cril&neirnterpVetingthepropers(»peofti« 
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or  acHvlty**  luouu  only  those  prognuus  and  activities  which  receive 
i^.ederal  money,  or  docs  "pmgrani  and  activity''  refer  to  all  the  pro-^ 
gra^^s  and  activities  of  an  educational  institution  rccoivjn«'-Fed- 
.  eral  funds?  ^     ^    »  ^ 

The  statute  itself  provides  no  direct  guidance  to  the  answer  to  this 
question.  The  title  IX  regulations  interprets  the  prohibiiioii  against 
discriinuiation  to  apply  to  all  progranis,and  activities  of  the  institution. 

If  "pix>gi-am  or  i^cti^ity"  is  interpreted  narrowly  to  mean  only  those 
programs  or  activitie-s  directly  funded  by  tlie  Federal  Government, 
an  institution  would  be  free  to  discriminate  in  all  areas  of  its  pro- 
grams ot.icr  than  those  which  icceiveFe<lcraIaid. 
-Tx?"^*'?     "^^^n^i'Gtation  would  sevcucly  restrict  the  impact  of  title 
^  TX  and  would  he  oontrarj'  to  the  legislative  history  and  purpose  of  the 
statute.  For  oxainphs  a  department  of  economics  would  be  able  to 
prohibit  or  limit  admission  of  ieiuales  to  its  program  while  a  dcpart- 
^ment  of  biology  down  the  hall  in  tlie  srfine  institution  which  received 
i«  edoral  money  would  have  to  be  nont? isc.riininat»ry  iuits  program. 

>iinihirly,  the  school  could  not  discriminate  in  a  building  that  was 
built  with  i  wleral  funds,  but  across  the  street  it  could  conduct  the  same 
activity  in  a  discriminatory  manner  in  a  building  built  prior  to  the 
time  when  Federal  funding  was  aynihible  for  construction. 

Although  there  are  no  cascis  as  yet  under  title  IX  to  aid  in  tlie  inter- 
protutioii  of  "prognun  or  activity,"  the  identical  language  in  title 
yr.of  tliQ  Civil  liights  Act  of  IDGi  has  been  interpreted  in  Board  of 
TuhlJr  Imlntrtion  of  Taylor  Counly  v,  Fbu*h, 

The  court  held  tluit  titFo  VJ  did  not  intend  \\holesale  cutoff  of 
Fedt-ml  aid;  rather  it  ro(|uiit?s  a  case^by-case  deterininatioii  of  those 
activities  which  might  be  discriininator3\ 

Some  iwi^ons  wha^  disagree  with  lIEWs  iiiterpreUition  of  title 
IX  (and  title* at:)  are  citing  Taylor  w  Finch  as  justification  for 
IhiHiing  foveragc  only  to  thot-e  4^cti^  ities  that  nwive  dia^ct  Fedi^ral  ^ 
a>VKstaiice.  However,  Taylor  v.  Fineh  dealt  with  tlie  question  of/' 
wlicther  dis^-rimination  iL/»ne  federally  assisted  prognun  could  autCK- 
luati^^ally  result  in  tcrmtiiation  of  nil  Fe<leral  funds' even  thoiijh 
,tJn'ro  had  !x»en  no  iindings  of  discrimination  in  other  pr<}gi':uns.  To/jlor 
vi  Fhich  focuses  ou  the  scope  of  the  i-eniedv  for  disnrimiiiat}^'i  in 
^  lenifN  of  whit  1|  funds  Hhuuld.l)o  teriniiiatod;  it  docs  not  deal  dii-ectlv 
with  the  quesi iou  of  whether  or  not  discriniinutiou  is  prohibited  in  all 
progmnisand  activities  of  the  institution.  ^  / 

*;  •   ^  Xevcrthelei^s,  the  court  spccitically  ruled  that  illegal  di/crimination 
^     •   in  one  "part  of  the  school  system  d'oes  not  automatically  "infect  the 
*    /  whole'':  •Vach  prognun  i-cceives  its  own  'day  in  court/ '  At  the  s:iina 
A  time,  however,  the  court  clearly  b.ipjiorted  the  concept^that  discrimina- 
tion^  in  one  part  of  the  school  system  could  iiuleed  ''Jiifcct  the  whole 

The  aaminlstrati vo  agency  seokiii^r  to  cat  off  funds  mvA  nmke  flndings  uf  iact 
imlic-atiiiff  either  that  a  particular  prosnuu  Is  itself  ailmlnlstcrwl  in  a  discrlm- 
inalory  iiianner,  or  is  so  affetteil  by  tllscrlinlnatory practices  elsewhere  ia  the 
ik'hoiil  system  that  It  thcrehy  l>ecome:j  dlscriailnatory^/ 

Such  disci  jmination,  in  a  prognim  that  did  not  receive  direct  Fed- 
eral funding,  could  ^'infect  the  whole-'  by  causing  a  chilling  effect  on 
applicants  to  the  institution  and  thereby  dimiiii.>liiiig  the  number  of 
^    IXM'Sons  paiticipating  in  the  federally  assisted  pix)grams  within  the 
institution. 
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Taylor  v.  Finch  si)ccificnlly  a^I5^vs  for  the  possibilitj^  that  sanctions 
could  be  used  to  piwcntdiscriminAtidnjiTaclivi^^^  that  are  not  thoju- 


practices."  There  is  no  language  in  Uie  decision  tbaKaivany  \^ay  con- 
dones discriminatory  practices  in  noilfedcv&lly  assisted  mctivities 
%vhich>atfect  students  in  proirrams  aidecHn-  Qie  Federal  Government. 

A  ?cc6h(l  case.  Bob  Jones  thnvcmty  v.  Raudehi^h,  which  was  tiphcld 
on  Jfay  28, 10T5,  bv  the  T.S.  Court  o£  Ap][)ciils  lor  the  Foiirth  Cir- 
cuit also  support,s  the  principle  that  disTcriniination  uiay^progrnins  of 
the  institiition  are  covered.  The  univeitiity,  becauscTof  its;^ religioiis. 
beliefs,  discriniinalcs  against  bhicks  in  admissions.  It  receives  no 
direct  Federal  funds  and  is  supi>orted  by  studei\t  payments  and  guts. 

The  court  concluded  that  veterans  bcnoOls  wore, indeed  Federal 
ii«isist:lnce  under  the  meaning  ot  title  YI  and  tluit^Bob  Tones  conducts 
a  program  or  activity  within  the  meaning  of  title  YI : 

.  .  .  iMiviacnts  to  veterans  onrollttl  at  approved  tchooU  serve  to  defray  tbe 
c<>:tts  of  tW  tHlai'atlonul  jiroftrani  ot  the  sch(K>ls,  thereby  relenshig  institutional 
fun<I<  whldi  wouM.  hi  Ihi-  ahM  nceof  KtHkral  u^'^lstancf.  lK?i5i)ent  on  thei?tud«nt. 
AnnluKousl V,  RoU  .5 one.v  tmrtU'liMitlon  in  the  1 1  l5W.adnUnl>tertHi  National  3)cfeu«e 
Student  lian  Vro;:ran>  (NBDI^)  reUt-red  the  university  from  the  bunlen  ot 
comndttlnic  it*?  n^^^is  to  loans  to  elijiihle  studenta. 

The  court  denied  au\  \e?vr.inh'  iK'nefUij  from  bein^:^  hiniieled  inany 
way  to  an  institution  which  discriminated,  even  thoii<rli  the  institution 
did  not  i-eeeive  fliwt  funding:  it  did  not  in  any  way  su^'^5|f  that  only 
tho^e  portions  of  vctenin^'  InMiefits  which  were  spent  on  strictly  educa- 
tional inx)giiims  be  witliheld.  , 

The  court,  in  talking  almut  vctenms*  educational  l)enefits.  stjited  the 
pnnciple  that,  whether  cash  payments  are  made  to  a  university  and 
thereafter  disrtibuted  or  given  to  veterans  directl}-  "is  irrelevant,  since 
the  payments  ultimately  reach  ihesame  beneficiaries  and  the  benefit  to 
a  nnivci'sityv^vould  be  the  same  in  any  event/'  The  same  reasons  would 
apply  to  student  loans  and  other  forins  of  indiix^ct  assistance. 

The  court  also  staled  thi\J  '*Bob  Joiich  conducts  a  progniin  or  activity 
within  the  meaninjc  of  title  VL"  and  that  'U3ob  Jones*  Wiicational 
proprniin  receives  FedenUttssistance."  ^ 

Student  loans  and  rt^veune-sharing  funds,  like  veterans'  educational 
benefits,  arc  i^nenil  funds  which  can  be  sj^ent  by  the  institution  in  a 
variet  V  of  ways.  Ifdiscrimination  is  prohibited  only  in  those  programs 
or  activities  which  receive  direct  Federal  assistiince,  institntioiis  would 
have  to  account  for  the  exact  sijouding  of  loans,  ct  cetera,  and  Avoiild 
be  able  to  divert  them  from  discriminatory  activities  to  proj^m  areas 
tliat  did  not  discriininato  while  allowing  blatant  discrimination'  to 
exist  elsewhere  in  the  institution.  This  would  obviously  subvert  the 
pnrwseof  theact.  '  ^ 

.  It  is  clear  tliat  such  /rencral  innds.  as  well  as  direct  programm.itic 
assistance,  often  enable  institutions  to  support  numerous  other  school 
activities,  such  as  athletic  procranis  and  extracurricular  activities. 
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In  the  &bMnc«  of  precise  statutory  lan^tg©  or  legislative  history, 
courla  look  at  tlie  aim  of  the  legislation :  in  this  ca«e,  to  end  discrinu- 
nation.  A  narrow  intarpretation  of  the  statute  to  exclude  programs 
not  raoeiring  direct  Federal  aaairtance  would  be  inconsistent  with  the 
aim  of  ending  discrimination* 

Moreover,  Uie  legislativeliistoiy  is  precise  in  indicating  th^lntent  to 
cover  all  areas  of  a  schooPs  activities.  Seii^r  Bayh,  sponsor  of  title 
IX  in  the  Senate,,  stated  on  February  28,  1972,  on  tjie  jfloor  of  the 
^  Senate  that: 

•  ♦  •  wearaaeaUxijs:w!thtbreekatican7«l|{rerattjTesof4l4^^ 
We  are  4mliag  wiUi  <U»criMlnktla«i  In  AdndMiou  to  aa  itwUtaUon,  diacminatiou 

'  ,  of  araJUble  aenicai  or  ttediea^tUin  aa  IniUtaiion  onee  ttvdents  are  admitted* 
and  diaertmloatloti  in  emWoymeot  •  *  ♦  In  the  area  of  aerTlcei,  once  a  irtudent 

-  laacceptetff  we  permit  no  exceptlocs.  (CoDgreMlOBal  Record,  F«bnuiiy 
tBTSS)" 

Surely  the  Congress  did  not  intend  to  initiate  a  Federal  policy  of 
giving  Federal  assistance  to  an  institution  M-hidi  discriminates  in  some 
areas  although  iK>t  in  others.  To  do  so  would  be  to  wrfcnd  benefits  to 
male  students  that  could  not  bo  extended  to  fepule  students.  An  inter- 
pretation tlmfc  title  IX  only  applies  to  part  qf  a  school's  activities 
might  wall  put  botlbthe  school  and  the  Fwleral  GovemnKint  in  viola- 
tion of  the  14th  amendment,  to  the  extent  that  the  Government  is  a 
joint  partScinant  in  the  discriminatory  activity.  The  CJonstitution  re- 
quires that  the  Federal  Government  insure  equal  opportiihity  in  proj- 
ects it  finances  directly  or  indirectly*  Under  the  due  process  clause  of 
the  fifth  amendment,  the  Federal  Government  cannot  provide  direct 
grants  to  piiblic^or  private  entities  uiiidt  discriminate  on  the  basis  of 
race.  It  is  likely  that  the  courts  would  make  a  similar  determination 
on  Uie  basis  of  sex.  It  would  be  both  awkward  and  unusual  for  title  IX 
to  allow  what  may  indeed  bo  constitutionally  pnJiibited. 

Except  for  specific  exemptions,  the  languiOje  of  title  IX  is  virtually 
identical  to  tiiat  of  title  VI  of  the  1964  CivilEights  Act.  Under  title 
VT,  tlie  courts  hftvo  coniiistently  cMisidered  sports  to  be  an  integral 
part  of  the  school's  program  or  activity  ind  thereby  covered  bv  title 
VI  I  f  Congress  hod  meant  to  distinguish  Ijctwcen  race  and  sex  dis- 
crimination in  flthleticFj  it  would  have  dohcso,  as  it  indocH  did  in  the 
area  of  admissions,  where  title  IX  has  exemptions  and  title  VI  has 
none.  Certainly  the  identical  ]aniru.age  which  appears  in  \x>t}\  title  VI 
4  and  tillo  IX  cannot  mean  one  thiiXa  wheii  race  discrimination  is  in- 
volved and  mean  something  veiy  ditTercni  when  sex  discrimination  is 
involved.  The  standard  concemin^r  whaa  constitutes  discrimination 
sliould  not  bo  less  for  women  than  it  is  for  minorities. 

An  analysis  of  the  legislation  and  case  |aw  which  was  prepaixid  by 
tlie  Con^rrJ>^^<?ional  Eese.ireh  Ser\-icc  of  the  Librarv  of  Congress  sup- 
r>orts  the  interpretation  that  discrimination  in  alt  proems  ajul  ac- 
tivitie^  is  proliibitcJ  by  title  IX  in  those  hist  ltuf  ions  receiving  Federal 
funds. 

A  similar  conclusion  w^as  rcacho<l  bv  the  American  Civil  Libcrtiri? 
Tnion  and  the  Cojitor  for  National  Policy  Eeview  at  the  Law  School 
of  CatJiolic  Univei^itv-  *  ,  * 
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H.  MD  THE  COKOKMS  INIKSD,  TO  OOVHt  iTHUmCS  WHSK  IT 

'  *        .  xifAOXKD  xm^  ixt 

Tt  is  often'it*t«d,  erroneously,  tl»t  the  Congress  di4  not  intend  for 
.thtTk  ^gS^  coveii'by  title  tX.  fiowever  the  legidatxve 
biSSrr  ^licElly  indicatoi  th*  intent  of  the  Congress  dismm- 
ffiSraU  phVsea  of  edocrtion,  including  sports.  Senator  B*yh 
OTScSaUv  mentioned  spoite  iu  his  statement  on  February  28, 19(2 
(^iS)Sa  Reccrd^m) ;  9t>e»king  of  instances  where  differ- 
entiaitre«tment  by  sexmigbtbe  «Uowed,heaaid : 

■   Th«if.  remhtions  woWd  aUow  enfowlng  agencies  to  permit  dlffei^ntiri.  treat- 
W  *5  SSl^b^wrv^mMnal  ca«M  where  snch  treatment  is  absolutely  necM- 
ffrff^  t^an^oi  the  program-such-^  In  classes  for  pregnant  girls  or 
.  -S^Cna^y  SlS^d -sSdenL? In  aport.  facilities  or  other  inatances  "where, 
personal  privacy  must  be  preserved.  ■  /  j 

Thus^the  legislative  history  reflects  the  intent  of  the  W^ess  to 
pi4ibit  discrSnination  in  sports.  :&Ioreover,  the  Congre^d^f^^-^^J 
Leral  eicmptions  (such  as  militaiy  schookand  a  partifl,!  exemption 
for>ouaing)  If  it  had  meant  to  ^xempt  athletics,  it  wo^ld  have,  done 

^The  intent  of  title  IX  is  to  provide  equality  of  opi>ortimity  and 
equal  access  to  instruction,  facilities  a^id  all  other  asfiects  of  all  pro- 
^  Sms  inducted  by  educational  institutions  receivmg^Federal  moneys. 
^Sagress  did  nol-ior  could  it  have  been  expected  to-specific^|ly 
dotaU  every  single  area  of  coverage.  It  did,  however,  enact  several 
e^SpSaXthletics  is  not  on?  of  these.  The  enactment  of  th^ 
exemption  explicitly  means  tliat  all  areas  not  exempted  are  thereby 
covered  by  the  statute,  w    •  j- 

^lis  interpretation  of  title  IX  and  its  coverage  of  athleh^  is  fur- 
ther confirmed  by  the  Javits  amendment,  section  844  of  the  H-ducation 
AmeSm S  of  1974,  ^hich  ordered  HEW  to  prepare  regulations 
implementing  title  IX. 

♦  •  which  shall  Include  with  respect  to  ftTercolleghite  athletic  activities 
reasonable  provision  considering  the  nature  of  parUcular  sports. 
'     The  langim^^e  of  this  section  i$  more  than  clear :  It  confirms  the  intent 
*  of  the  Gongj^s  that  title  IX  does  indeed  cover  sports. 
♦« 

Ur  ASSUMING  TH.VT  COVEUAOE  OF  ATHLETICS  iS  MANDATED  BY  TITtE  II, 
is  Tire  KEGUT^TION  CONSIS-^NT  Wmt  TJIE  tEOISLATlON  IN  TIIE  MAN- 
SJSK  IN  WmOir  IT  COVERS  AllILETICS} 

Perhaps  the  most  controversial  area'that  title  IX  covei-s  is  that  of 
athletics:  H«re  the  discriniinatipp  against  f&nales  is  perhaps  the  great- 
est, ccitainly  in  terms  o£  the  differences  rnih^ amount  of  money  spent 
on  each  sex  ahd  interns  of  clearly  overt  discriminatory  policies  and 
practices.  No  other  issue  under  title  IX  has  generated  as  much  heated 
deba-to  and  controversy  as  equality  In  sports  aM  athleti(S. 

Apart  from  tho-pi-cssures  oAthe  or^nized  male  athletic  Jberarchy, 
the  athletics  issue  is  one  of  thf  most  difficult  to  deal.Tvitli.  More  than 
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most  ai-oas  of  our  ccluoaiional  system,  athletics  aiidT^hysiciil  education 
reflect  fhc  essence  of  our  uiost  stereotyped  cultunil  expectations:  men 
are  *-^uppo^;ed''  td  be  strong  and  aggressive;  women  aro  "supjjoscd"  to 
bo  \vcak  and  passive.  Girls  and  \\-omen^have  generally  not  becn-encour- 
aged' to  pai-ticipate  in -physical  activities  b'ecj^usc  the  traits  associated 
with  athletic  excellence,  sucli  as  acliiovemenY,  helf^confidence,  Ij^e.r- 
ship,  and  strength,  are  often  seen  as  being  in  contradiction  Avith  the 
expected  mlo  that  fennvlestire  '\supposed''  to  play. 

Another  dilHculty  in  dealing  with  the  six)rts  issue  is  tliat  the  legal 
precedents  are  far  from  clear.  In  almost  all  othec  areas  of  discrimina- 
tion, the  precedents lantl  i^'inoiples  developed  bv  the  courts  in  race  <lis« 
crimniation  causes  eaii  readily  and  dasilylx)  applied  to  sex  discrimina- 
tion problems.  '  . 

Bocaui^c  of  the  genera)  ph.Vblcal  di  (Terences  between  men  and  women 
as  a  whole,  the  prmciplbs  developed  in  other  discrimination  areas  do 
not  easiJv  fit  atJiletic  issues,  particularly  in  the  area  of  competitive 
^}^?J^^\  ^^^^  ^'^^"^  |ol single  sex  teams  and  integrated  teams  is  a 

flilhcult  one  to  solve.  '-'Sbparate  b^ut  eqiial'*  wliich  is  a  discredited  legal 
pnirciple  m  terniliof  civil  rights,  may  have  Some  validity  '^vhen  applied 
U)  vjoine  areas  of  oimpetitive  athletics,  but  it  is  by  no  mei\ns  clear  liow 
jiiK  MX  wliat  circumstances  imolving  competitive  athletics  this  pi*in- 
ciple  .should  1)0  applied..    ^  „  -     •  '  . 

Tho  legal  prinnj.lo,  aro  only  now  bo^runiing  to  bo  articulated  in  the 
rourt;.  a.s  this  a  rolati\cl\\new  area  o£  litigation.  It  simply  cannot 
,  bo  <^aid  witli  any  ccrtdinty  that^^Oquality  of  opportunity'^  wmdd  best 
lie  arrainod  by  one  procedure  r^tthor  than  by  anorhor. 
^  Our  i)rojocfs  paper.  ''What  Constitutes  Equality  fou  Women  in 
.^porf  s  t  v/!nch  as  attached  to  my  prepared  .si:atemeAt,  deals  %yith  some 
ot  tho  methods  suggested  by  various  groups  as  means  to  acliieve 
oqualirv.    ,        '        .       ^  ,      *  ^'  * 

^  fu  pnoi-al.  the  tUlo  TX  i-egulation  is  weaker  than  current  case  law 
wouM  mandate.  Howevur,  no  matter  what  position  the  HEW  regula- 
rion^adopts  on  sports,  it  is  almost  ineutablo  that  the  couits  will  inan- 
f^rto  ^-hangos  ui  the  next  few  yenri  as  they  shape  the  standarcb  for 
equalUyni  this  uvea.    ^  -  •  ^ 

^  It  is  also  equally  certain  tluit  there  is  no  way  that  IIEW  could  have 
(irat^Cd  regulations  for  alUH^^  tlwt  would  be  acceptable  in  lai^e 
iaon>urc  (o  nioVf  of  thv:  iutcmstt^l  jjarticii.  \Vc  wo^aX  time  to  experiment, 
to  r^st  oul  yaiwH  approaches  and  to  let  the  courts  ^hape  the-doctrine 
ot  eq;jnh(y  in  spoits. 

IV.  DOi;s  TITLK  IX  :vr  VXOATK  AX  Y.\Z^tV'Xlu^  OP  IXTKHCOLLKGIATE  ATIiraTICS 
AXI)/ OR  RnVRXUlM^aODUCIXTr  SPORTS? 

The  rogualt'on  makes  no  ilistinction  Li*t\\ecn  .sporU  which  prodike  - 
revenue  and  thn  ^  which  do  not.  Opponents  qi  this  athletic  coveraije 
in  the  regul;iti5n  claim  that' the  Congrt>ss  did' not  mean  to  cover  dnter- 
collognite  athletic^  aiut>'or  revenue-pi-oducing  sports. 

ITowever,  there  is  nothiug  wliatsooVer  in  the  statute  or  the  legis- 
Jative  histoiy  tn^  mandate  or  allow  the  exemption  of  either  inter- 
collegiate athletics  or  it^venue-pro^ucing  si)orts.  Jiulccd,  the  Counrress  " 
explicitly  rejected  this  approach  when  it  (refeated  the  Tower  auiend-  - 
ment  to  tne  Education  Amendments  of  1974  which  wonkj  have  spe- 
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cifically  exempted  revenue-producing  sports.  If  the  Congress  had 
meant  to  exclude  revenue-producing  sports,  it  did  not  do  so  when  it 
.passed  title  EX.  When  it  had  a  second  chance  to  do  so,  it  refused  by 
rejecting, -th^*  Tower  amendment.  ,  l 

Wei-e^ntercollegiate  athletics  and/or  revenue-producing  sports  to 
be  exempted,  the  following  infiquities  could  occur  (all  of  the  exainples 
btifbw  are  from  actual  institutions;  the  names  have  been  omitted 
-because  these  institutions  are  no  worse  than  any  others— the  problem 
is  widespread  throughout  academia) :  • 

1.  Any  institution  could  fall  under  the  exemption  by  merely  chaig- 
iii"  a  nominal  fee  at  all  ihtAxoUegiate  events,  even  those  that  were 
traditionally  free.  Students,  male  and  female,  could  be  forced  to  sub- 
sidize all  male  intercollegiate  sports  by  having  the  fee  for  admission 
hicorporated  into  a  compulsory  "activities  fee.  „  „  ,  ' 

'\fc  one  institution,  student  activity  fees  '"automatically  buy  ad- 
mission to  men's  intercollegiate  events.  The  money  is  treated  as  rev- 
enue" for  those  sports,  w  _i  (£KAnn'„.«c. 
■  Of  $08,000  raised,  by  student  fees  for  atliletics,  *only  $5,000  was 
allocated  for  wqinens  athletic  programs,  even  though  the  student 
bodv  was  approximately  half  female.  .  ,  .  ,  :■,.  ]. 
•  -2'  institution  could  have  a  substantial  nitercoUegiate  program 
■for  inalcs  and  none  whatsoever  for  females.  It  poxM  claim  that  hnan- 
cial  exigency  prevented  the' development  o^  woman's  intercollegiate 

^"onc^'midwcstern  uiiivei-sity  spent  over  $2.6  million  on  its  men's 
intercollegiate  athletics.  *  .     , ,  .  •   j;    j  i  „ 

In' on- State  wiivei-sity,  the  men's  athletic  program  is  funded  as  a 
line  item  in  the  regular  budget;  the  women's  program  competes  with 
tho  chess  club  and  other  extracurricular  activities  for  a  small  snare 

,of  the  student  activities  fee.  "  '      .  <v,  077^7;?  w 

A  western  univereity  .has  long-range  obligations  of  $4.277,47o  for 
capital  improvement:  oWi^nttions  for  the  football  field  track,  and  a 
combination  dormitory  and  golf  fo^ility  total*  moro^t^^ 
Despite  losses,over  the  past  3  years  of  $62,000,  $92,000,  and  $22  000 
budget  adjustments  wore  made  in  order  to  provide  a  total  ot  !>1,5UU 
for.women's  athletics  foi-ihe  current  semester.. 

Vt  another  institution,  women's  spoi.-ts  received  only  $18,000,  or 
nine-tenths  of  1  percent  of  the  iiiptitution's  $2  million  budget,  even 
thouo-h'  over  40  percent  of  the  student  undergraduates  were  female. 

3  \ll  facilities  used  for  revenue-producing  sports  could  be  re, 
stricted  to  males,  or  given  loW  priority  to  female  usage.  Female  teams  n 
could  bo.allowed  to  use  the  facilities  only  when  the  men's  teams  were 

not  using  them.         •  ..r     n    1     i  n 

The  women's  varsity  basketball  team  .at  one  New  E;igland  college 
could  practice  in  the  gym  only  when  the  men  did  not  want  to  use  it. 

'Vt  mahv  institutions,  women's  teams  must  practice  at  odd  hours, 
such  as  after  dinner  on  weekends  or  before  breakfast  on  weekends. 
'  4  'V  donor  could  give  money  for  a  new  gymnasiuiKor-  swimming 
oooT earmarked  for  male  intercollegiate  activities  aM  practice. 
Women  could  be  prohibited  from  access  to  these  facilities,  or  given 
limited  access,  even  if.  .there  Avere  no  other  facilities  available  for 
women.  (See  examples  under  No.  3  above.) 


^i'^t^^colle^iate  aUUetic  scholaxshipe  coujd  be  liinited.to  men 
only,  watti  none  whatsoever  allocated  to  'womftn.. 
vUnta^the  sprinj;  of  1973,  under  the  rules  of  the  Association  for 
^.  Intercollegiate  AtHletics  for  Women  (AIAW),  females  pSpatini 
m  intercofieciate  sports  were  prohibited  from  aw^eptwffiaKf 
kS^T1»,«  .1^*^  and  universities  have  scholarships  for  women  ath^ 
iet«.  Xliua,  although  there  are  scholarships  for  males  particioafcinr 

Sl^Za^'  ^"'^'S'  ^  ^o™««F»rtidpatkgK 
cal  m  ercolfigiate  sports  have  no  such  airf  available  to  them. 

Jnstitutions  c«ild  Jegallv  attempt  to  attract  donors  for  male  scholar-  . 
&  '""^  etort-to  W  money  for  wlSSfc  \ 

(f.  EQuipment,  suclf  as  practice  uniforms,  tennis  i-acouets,  et  ratPra 
couM  be  provided  for  men's  tean^but  not  for  woS  teaiSs  ' 

vyomens  teams  often  have  inferior  equipment  m  the  leftWmui 
_  5i7hS   '  '""^'^  ""'"^'^  ^^  ^"^"'^  teaL  WnewJ!S?r!iS^ 
thJSiiS'  ^^^"^         gymnasium  is  built,  the  old  one  is  retired  to  " 
wnmZ!^t!?J,iV*^'!  could  be  available  for  male  athletes  but  not  for 
iSS  ^^'^  '^.^^^l  if 

At  some  institutions  the  health  service  provides  team  doctoi-s  for 
male  vareity  athletes  but  not  for  women  athletes 

At  one  institution  a  woman  athlete  who  injured  her  kneo  could 
HthlS.  therapy  machine  available  foi  Jnfuml  mS 

8.  Men  athletes  could  have  spgcial  dormitories,  special  high  protein 
diets;  women  athletes  could  receive  no  such  speciaf  attention.^  ■ 

J^^:nf£rer'^^  T"'''^  ^^^^^^  programs,hut 

matarb\s^^^^^^^  f-  t^-r 

h;lu  J^*y^^,?pynen's  teams -could  continue  to  be  subsidized  at"  a 

SliTSoil'  '""^'^^^^''^        airplanes)  while  womcns  teams 
travel  at  their  own  expense. 

At  one  institution  women's  teams  sold  apples  during  football  <^amcs 
to  pay  for  their  travel  and  other  cxpeiulitu?e.s.  ' 

At  another  institution,  women  sold  Christmas  trees  to  raise  money 
for  their  expenses.  munoj 

At  some  institutions,  women's  teams  sell  cooldcs  and  cakes  to  nav 
for  travel  expenses,  wh.lp  the  men's  teams  travel  in  chartered  biS 
or  in  fii-sfc-classscrvice  in  airplanes.  lintweu  oubcfa 

11.  Sfeals  and  lodging  for  male  athletes  while  traveling  to  frames 
could  contmuo  to  be  subsidized  while  women  athletes  have  to-pav  for 
tllcir  m^als  and  lodging  out  of  their  own  pockets. 

Many  women's  teams  have  no  money  allocated  for  per  diem  expensed 
while  away  at  games.  Often  the  women  bring  theii-own  SiidwiE  * 
ana  sicoping'bags. 

5""^^^/     "^"-"'t  ?">^«^eg  could  bo  limited  to  male  athletes 
Ste«  women's  teams  have  funds  for  recruiting  women  , 
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13.  Budgets  for  publicity  could  be  allocated  totally  for  inaje  in- 
tercollegiate activities,  with  none  allocated  for  women's  inter- 
collegiate athletics. 

Many  institutions  have  a  budget  for  public  relations  for  men's 
athletics.  Women's  athletics  receive  little  attention  in  the  press  as  a 
result.  . 

14.  Women  reporters  could  be  excluded  from  the  press  box  during 
male  intei'collegiate  events.  Because  tlwfee  worticn  do  not  work  for  the 
university  or  college,  employment  discrimination  laws  would  not  ap- 
plv.  ^ 

^  \5.  All  employees  who  worlj:ed  in  activities,  or  facilities  involving 
intercollegiate  athletics— coaches-  ns  well  as  maintenknce  people- 
would  be  exempt  from  the  protection  of  title  IX,  which  covers  em- 
ployees as  well  as  sudents.  Although  other  employment  laws  wotild 
applv:  these  particular  employees  would  be  denied  remediation  under 
title^^IX,  a  remedy  whicii  is  available  for  all  other  educational 
employees.'  .  .       .  , 

Some  yKjrsons  are  claiming  that  the  title  IX  regulation  wilL control 
the  use  of  donated  funds,  u^  of  ^nerated  income,  the  kind  of  program 
to  be  conducted,  and  the  allocation  and  qualifications  for  scholarship 
assistance  in  athletic  programs.' This  argument  distorts  the  impact  of 
the  regulation :  Institutions  may  indeed  conduct  any-kind  of  program 
they  wish.  The  only  restriction  is  that  they  not  discriminate  on  the 
basis  of  sex  in  the  type  of  program  they  choose  to  conduct.  The  Govern- 
ment docs  not  in  any  way -  mandate  the  type  of  program  an 
institution  would  have  tp  have;  it  only  mandates  that  the  onportu- 
nit^ies  tliat  exist  for  one  sex  be  available  to  the  other  sex  as  well.  These 
programs  do  net  liave  to  be  strictly  equal;  obviously  there  may  be 
di IVerent  in tg rest  levels  for  each  ^r.  ^»  .  n  ^ 

Ah  cxenaption  for,revenue-pi:oducing  sports  would  essentially  say 
that  discrimination  against  girls  and  women  is  legal  and  justifiable 
when  it  is  profitablej-and  that  difecrimination  is  prohibited  only  where 
monov  is  not  involved..  . 
^  ^  V.  *i)id  the"  Con«;ress  intend  title  IX  to  Imandate  coeducational 
phvsical  education  classes  ? 

the  reirulation  requires  integrated  physical  education  classes,  h\xt 
allows  separation  of  the  sexes  during  activities  involving  contact 
sports.  Additionally*  if  a  school  has  "classes  dealing  with  himan 
sexuality,  it  may  coiuluct.separate  sections  for  each  sex.  \ 

Persons  opposed  to'tho  title  IX  regulation  claim  that  the  ^statute 
was  not  intended  to  cover  coed  physical  education  classes.  They  claim 
that  there  is  no  justification  for  this  in>either  the  statute  or  the  legis- 
lative history.  »  .  ^  M- 

As  noted  earlier,  the  legislative  history  does  mention  sports  facili- 
tic?.  Moreovoi',  the  coverage  of  physical  education  classes  should  come 
as  no  sun^rTse  to  anvone  who  read  the  hearings  held  before  this  com^^ 
mittee  ^)y  Representative  Edith  Green  in  1970.  The  bill  before  thf 
committee  at  that  time  was  almost  identical  to  what  eventually  became 
title  IX— although  it  amended  title  VI  directly— and  did  not  contain 
any  exemptions  af  that  time.  Approximately  5,000  copies  of  those 
hearings  were  printed.  Two  conies  went  to  each  Member  of  the  House  ^ 
and  one  copy  w^as  sent  to  eveiy  Senator. 
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At  least  tliree  Mutncsses  during  t])ose  hearings  pointed  out  to  the 
coj^jnittee  that,t^^  bill  (then  aej^tiou  805  of  U.K.  160SS)  would  hav« 
an  impact  oh  this  area.  •  - 

Jens  Leonard,  then  Assistant  Attorney  .General,  Civil  Eights  Divi- 
sion of  the  Department  of  Justice,  testified  on  July  31, 1970,  asking  for 
an  amendment  which  would  allow  sex  a  bona  fide  basis  for  differeut 
,  treatment.  He  noted  that  such  an  exemplipn  would  permit,  tUnong 
other  thin^j  separate  dormitories  and  sepairate  gymnasiums!  The 
Congress  did  indeed  enact^a  separate  provision* allowing  for  separate 
housing;  it  did  not  enact  any  provision  for  separate  gymnasiums. 

.  Similarly,  on  J\ily  1,  1970,  the  Tlohorable  Frankie  M.  Freeman, 
Commissioner  on  the  U.S.  Commission  on  Civil  Rights,  noted  ithat, 
among  other  tilings,  the  bill  would  require  that  "as  a  co'i^^it^'^ii  for 
Federal^  aid,  all  housing  owned  and  operated  by  an  institution,  in- 
cluding tlieiise  of  such  facilities  as  gj^innasiums  and  lounges,. be  avail- 
able to  persons  of  botlv  sexes."      '  •  . 

Dr.  Peter  Muirhead,  Deputy  Assistant  Secretary  and  ^Vssociate 
Commissionet^' for  Higher  Education,  Office  of  Education,  HE^7,. 
testified  cwi  Jfily  1^1970,  that  the  amendment  would  cover  "programs 
which  might  be  limited  \o  one  .sex,  sucji  as  recreational  and  physical 
educational  activities,''  ^ 

TJiuSj  tjiis  cwnmitlce  had  every  opportunity  to  amend  the  proposed 
bill  to  excTude  atfiTetlcs  and  physical  education.  That  it  chose  not  to 
do  so  is  accurately  reflected  by  a  lack  of  exemption  in  the  title  IX 
statutjpv/ind  in  the  subsequent  regulation. 

The  question  of  coverage  of  physical  eduoatron  classes  is  now  be- 
fore the  Congress  in  the  form  of  the  Casey  amendment,  which  iii  effect 
forbids  HEW  from  requiring  scJiools  to  have  integrated  pliysical 
•education  classes.  Thus  ihe  Congress  has  an  opportunity  to  vote,  di- 
rectly upon  this  matter./  .  •  ^' 

An  exemption  fbr  physical  education  ^classes  would^.rni.^^  sorious 
questions  about  equity  for  female  Students.  Schi)ols  could  designate 
any  part  of  th<ar  athletic  prograni,  hioluding.  extracurricular  actjvi- 
tic3  and  competitive  fcams,  as  credit  or  noncredit  "'pli.ysical  education 
classes"  and  thus  exclude. females  from  virtually  all  .such  activities. 

A  sclioolcould  labcialJjntramural,  interscholastic,  or  int*ei*collegiate 
athliJtic  teams  as  "physical  education  classes"  limited  to  male^  only, 
and  give  preference  in  the  us^^  of  facilities  and  equipment  to  those 
persons  who  are  enrolled  in  fh<?"class."  ./  . 

Women  majoring  in  ph^^^ical  education  could  be  denied  access  to 
specific  courses  in  the  pjrysical  education  department.  If  the  number 
of  women  who  wautocl  a  particular  class  was  small  in  number,  (he 
school  could  claiin  ffiat  if  did  not  provide  the  instruction  because  tjiere 
was  not  enough  interest  for  a  separate  class.  Thus-  fbmalcs  could  be 
deprived  of  entry  into  all^"malo*'  physical  education  programs.  HEW 
would  be  j^wevless  to  require  their  admission  into  such  classes. 

Any  school  could  thereby  exclude  ffeniales  from  access  to  programs 
and  activities  by  using  an  alternate  oxcuso.  such  as  lack  of  moiioy  or 
interest-for  settiufr  up  separate  programs  for  females. 

lOnerneedbnly  look  at  any  playground,  schoolyard,  or  picnic  ground 
|x>.,not^ce  that  lx>ys  and  girls,  young  men,  and  women,  do  indeed  play 
nia/iy  sports  together  and* that  "integrated"  physical  education  classes 
arc  not  likely  to  be  as  disastrous  as  critics  claim.  Many  schools,  as  a 
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matter  of  economics  and  in  anticipation  of  tlie  title  IX  regulation, 
hpe  already  integrated  their  physical  education  programs  with  little  , 
disruptioh  or  difficulty. 

.  The  time  limits  allowed  by  the  regulation— 1  year  for  elementary 
schools,  3  years  for  secondary  and  postsecondary  institutions — should 
also  smooth  the  transition  to  integrated  classes. 

yi.  AooraoKxVL  issuks  bkixg  icvised  by  opponents  of  the  regttlation 

As  well  as  the  issues  discussed  above,  Senator  Jesse  Helms '(D.jJT.C.)  - 
has  raised  several  other  areas  in  his  resolution  to  reject  the  title  IX 
regidation,  which  was  introduced  in  the  Senate  on  June  S,  1975.  He^ 
esJ4*ftH^T?rreginanoIlts)-^^^^  must  be  treated ' 

asatemporary  disability  such  as  a  brokeii  leff."  * 

The  Senator  seems  unaware  o  f  title  VII  of  the  Civil  l^iglits  Act. 
The  Se.x  Discrimination  Guidelines  for  that  act  require  that  preg-  « 
nancy  be  treated  as  a  temporary  disability,  such  as  a  broken  leg.  Even 
if  the  title  IX  regulation  were  I'escinded,  the  title  .VII  guidelines/ 
would  still  apply.  '  , 

Also,  if  unwed  mothers  are  excluded  from  further  training  and 
schooling,  it  is  viiiually  certain  that  .they  and  their  offspring  will  l)e 
condemned  to  lives  of  poverty  and  ignorance,  with  little  alternative 
to  joining  the  welfare  rolls. 
Senator  Helms  also  notes  that :  '  ^ 

WhUe  it  was  the  obvious  intent  of  tliG*stafnte  that  it  apply  to  those  soekinc:  an 
(Mlur^ational  opportunity,  the  regulations  (sic)  cover  the  enjpl*)yoes  of  educational 
in««titutions,  wbet^hpr  they  be  maintenance  personnel,  administrative  staff,  or 
teachers.  Again,  tlie  .eguUtions  nre  ir.cor.sictcnt  ^itll  the  cpngressioiial- enact- 
ment. ^  r  ' 

reading  of  the  legislative  history  and; the  conference  report  indi- 
cate^  that  the.  House  yersion  of  title  IX  had  a  provision  exempting 
employment f  the  Senate  vei-sion  did  no^.  During  the  conference,  the 
House  receded  and.  the  exemption  for  employees  was  dropped.  Thus* 
the  coverage  of  employees  is  clearly  mandated  by  the  legislative  liistor}^ 
of  the  act. 

Senator  Helms  has  stated  that  he  opposes  the  provision  requiring 
nondiscrimination'in  healtli  insurance  policies  and  benefits.  He  adds, 

Obviously  th6  draftsmen  (sic)  of  this  regulation  envision  a  school  providing 
Single  students  with  family  jilanning  ^services  and  at  the  taxpayers'  expenses,  no 
doubt.  '  , 

The  regulation  (section  86.39),  however,  does  not^mandate  family 
planning  .services.  Wliat  it  does.mandate  is  that  if  the  institution  pro- 
vides tliem,  it  must  provide  them  to  both  sexes.  If  the. institution 
provicks  full  liealth  care,  as  is  provided  in  some  postsecondary  in- 
stitutions, tlien  and  only  then  must  it  include  gynecological  services. 
Thus  an  institution  could  not  provide  urological  services  for  males 
and  cover  all  other  illnesses  and  disabilities  with  the  exception  of 
"female  related  disorder.s." 

The  Senator  notes  that :       '  ^  x 

The  IflTiguftge  of  the  statute  is  clearly  prospective  in  nature.  But  the  regula- 
tion requires  afflmiative  action  to  remedy  the  effects  of  supposed  past 
discrimination. 


Thisy  too,  hedeseribef  M  being  inooii6istcfit.with  the  ttttute.  Tet  the 
regulation  clearly  does  Bot  require  afiniiAtiv0  aetioii  to  rmedy  nip* 
p<Sed  past  discrimination.^What  is  required  is  that  tkft  inatitutioacon* 
duet  a  self -study  and  modify  policiee  which  hare  beea  diacrimiimtoTy. 

Section  8t.8(c>  requirea  a  artf-evahiatum  by  tiie  inatitolbioD  whidi 
requires  it  to  "modify  any  of  these  policial  and  practices  whidh  do  hot 
or  may  not  meet  the  requirements  of  this  part"  and  to  "take  appro- 
priate nnnedial  stepa  to.  eliminate  the  effects  of  any  dismminatibm 
which  r«»uIted>0E  may  have  resulted  from  adherence  to  these  pjolicies 
or  practices,'^      '         .      .    .  .  , 

Preference  is  spBcifically  prohibited  hy  the  statute;  in  contrast 
appropriate  remedial  steps  might  include  actions  such  as  additional 
recruiting  materials  to  encourage  women  to  become  engineers  or 
scientists^  posters  to  encouriige  voung  women  to  take  vecational 
courses;  notification  to  students  oi  both  sexes  as  well  as  persoAnel  to 
inform  them  of  changes  in  policy;  and  the  developtnejnit  of  new  proce*. 
dures  to  insure  that  no  student,  male  ot  female,  is  denied  the  opportu- 
nity to  participate  in  the  s^hooVs  program  beHcatee  of  their  particular 
sex.  No  nur^encal  goals  are  required.  . 

*» 

'  .    '         VU,  COVERAGE  CF  HONORART  SOCnmES 

The  title  IX  regulation  does  not  allow  aingle-sex  h?>norary^  socie- 
ties to.  exist  on  a  campus  'when  they  receive  significant  assistance 
from  tii^  recipient  (86.31(b)(7)).  Some  persons  are  claiming  that 
title. IX  should  not  cover  the  membership  praotices  of  these  societies 
and  that  such  coverage  was  not  intended  by  the  act 
.  Many  professional  groups  havg  single  sex  honorary  societies  which 
'  often  have  student  members*  For  example,  the  international  business 
fraternity.  Delta  Sigma  Pi,  limits  its  membership  tp  males  only  and  has 
cihapters  at  practically  every  institution  which  has  a  school  of  busineas 
or  economics  or  gives  courses  in  these  areas.  They  also^maintain 
alumni  clubs.  The^'orgftnizatiwi  states  that  it  offers  "programs  of 
professional  and  soibiai  activities  designed  to  benefit  all  busmess^  and 
economics  majors."  Women  students  cannot  partake  in  these  activiiies. 

Sucli  organizations  serve  a  cnicial  role  in  helping  new  and  prospec- 
tive professionals  learn  the  ropes  of  their  profession;  essentially  these 
organi2ations  strengthen  the  old  h6j  network  wherejbv  jobs  are  re- 
ferred to  friends,  news'of  the  profession  is  disseminateo,  et  cetera. 

To  a  large  extent,  women  ha>^e  been  excluded  from  this  informal  ^ 
network  perpetuated  by  single-sex  honorary  societies.  Where  there  are^ 
two  such  organizations,  one  for  women  and  one  for  "men,  the  men's' 
organization  is  far  more  prestigious  and  usually  lahrger — there  are  far 
fewer  chapters  of  the  women's  groups. 

Where  i)rofes8ional  honora^ies  eigst  for  the  betterment  of  womeb, 
smYi  OS  an  nonorary  ipr  prospective  women  scientists,  the  organization 
could  contmue  its  purpose  although  it  might  have  to  open  its  mem- 
bership to  men  under  title  XX.  Many  .-women's  «oup"s  which  are  de^ 
•  voted  to  women's  rights^  such  as  NOW  and WBAIi,  nevertheless  have 
male  memibers.  In  practice  the  number  of  men  wno  join  such  or^aniza- 
^qng  are  f^w  on  number;  those  men  Who  do  join*  are  usual^  very 
syiTipathetic  to.  the  purpose  of  the  organization. 

'If  Ironorary  80cie£iesAre  exempted  from  coverage  by  title  IX — 
as  proposed  by  the  Casey  amendment — males  will  also  be  deprived. 
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For  example,  mal^  mireing  students  will  continue  to  be  deprived  of  the 
opportunity  to  join  tbp  honorary  nursing  society.    _    ^    .    ^  . 

Honorary  »ocietijB6  are  not  social  groups;  their  cnteria  lor  ad- 
mission should  not.be  based  on  sex— as  would  be  allowed  by  the  Casey 
I  amendment  or  by  (exemption  from  title  IX.  .  • 

^  Not^  that  the  statute  in  no  way  proliibits  any  private  organization 
from  doing  anything  it  wants,  off-campus.  The  organization  is  prohi- 
bited* from  discrimmatidn  only  when  there  is  significant  assistance 
provided  by  the  recipient  of  Federal  funds  (86.31(b)).  This  inter- 
pretation i$  in  line  with  cases  under  the  14th  and  5th  amendments  at 
the  CoiAStitution.        .  * 

The  title  IX  regulation  does  not  control  institutions.  It  does  not  tell 
them  what  to  do  or  how  to  do  it.  It  simply  savs  that  whatever  an  in- 
stitution 4oes,-  it  must  not  discriminate  on  the  basis  of  sex.  ^ 

The  Federal  Government  does  not,  for  example,  require  aa  institu- 
tion to  abolish  parietal  rules  or  .to  enact  parietal  rules.  That  decision 
k  riffhtly  the  prerogative  of  an  educational  iiistitution.  What  title  IX 
does  mandate  is  that,  if  parietal  rules  exist,  they  must  apply  to  both 
stexes  equally.  If  an  institution  has  no  parietal  rules  then  that,  too, 
.  applies  to  both  sexes  equally.  \  u    j  ' 

In  general,  the  challenges  to  the  regulation  are  often  based  on  mis- 
conceptions of  •  what  the  regulation  actually  savs  and  what  the  law 
mandates  as  well  as  a  lack  or  knowledge  of  the  legislative  history 
and  HJleVant  court  cases.  Some  persons  who  -oppose  the  regjiiation 
actually  are  opposed  to  the  act  itself  and  are  unable  to  distinguish 

between  the  two.  ...      ;  -j.  ^  o  i  .  ^ 

Women's  groups  and  educational  institutions  have  waited  ^  loiig 
'  years  for  this  regulation.  ^Educational  institutions  need  guidance 
from  the  Federal  Government  in  order  to  comply  wth  the  congres- 
sional mandate  for  equal  educational  opportunity.  Sendmg  it  back 

•  to  HEW  for  further  grafting  will  only  delay  the  implementation  of 
title  IX  and  will  deny  to  women  ^nd  giris  the  educational  opportuni- 

*  ties  that  are  the  birthright  of  t|iei  r  brothers*.' 

Thankyou*  '  f  -         '  ^ 

Mr.  O'Hara.  You  would  suprgcsf  that  separate  but  equal  may  have 
some  validity  in  comi)etitivfr  athletics.  You  apparently  don  t  feel  it  has 
validity  at  ail  in  physical  education  ?  ti-  / 

Ms.  Sandlek*  The  regulation  allows  some  separate  bub  equa^ 

Mt\  O'Hara.  How  about  physical  education? 

Ms.  Saxi>ler.  In  physical  edtication  ahd  in  contAct  sports  participa- 
tion<  Xithin  those  sports-  in  physical  education  classes  would  be  al- 
lowed. You  could  separate  them  there.  i  -^i. 

Mr  O'Hara.  Do  you  feel  that  an  institution  could  comply  witn  re- 
quirements with  respect  to  sex  by  abolishing  its  girls'  athletic  teams 
and  making  the^^Hs  eligible  for  all  sports  ?       ,     .  ^      ^ .      ..^  ^ 

Ms.  Sandl^.  I  would  think  not.  You  mean  full  integration  of  all 

athlfetics?  X  '  ' 

Mr.  O'Hara.  Yes.  ^  v..   ^  . 

^  Ms.  Sandler.  I  would  look  to  the  Supreme  Court  for  guidance  m  a 
case  that  was  noi  education  or  with  students  but  was  an  employment 
case,  eriggi^.rlps*ke^^  Gbmpmt/.  Mr.  Justice  Burger  wrote  the 
opinion  for  this  untoim^us  decision :  A  policy  which  is  essentially  fair 
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on  Its  tacc  but  lias  a  disproportionate  effect  oi^  protecteH  class  is  in-  * 
deed  discrimination  imle^  it  can^be  justified *bv  bi^siness  necessity. 

xUr.  O-Hara.  lu/ofcher  words.  yoQ  Vould  feel  that  failur§  to  provide 
separate^  but  equal  might  be  a  viobf  ion  of  fche^la^^  ^*      \    >  / 

,>  -  Ms:  Saxdler.  Where  it  would^^liVe  a  disproportioijatjB  effect  6n  one 
^  sex  or  the  other.  For  eiample,  in  the.  remote  chance  that  some  2.5jnrls 
or  young  women-said,  "We  want  to.  play  football;"  it  is  clea/that 
having  an  integrated  team  then  might  provide  reakTifficulties.  Failure 
to  do  so— provided  there  were  s\}ch  remarkable  intcjrest^in  playin^J  it— 
,  might  indeed,  I  think,  violate  the  regulation.  It  would  liave  a  dispro- 
portionate effect,         y  /         '  ^    ♦  ' 

I  think  this  is  what  js  so  difficult  in  the'sports  area :  WhdTt  has  a.  dis-^ 
propojlionate  effect?  What  is  r^al  equity  ai^^vha^is  equality  6f  op-^' 
pot-tunities?  Those  are  difficult  questions  whrich  the  court  has  iust 
be/nm  to  wrestle,  with.  *,  ,  ' 

Mr.  O'HAitv.  Do  you  agree  with  me  that  'Congre's§'was  remiss  In  not 
si>e  hng  out  its  intention  njore  clearl/ori  tlie  statute  as  related  to  ^ 
athletics?  .    ^  •  '  .  . 

Ms.  SAxnr.KR.  I  am  not^sure'ihe  Congress  at  that  point  Qould  have 
'         artioulatcd  mare  specifically  than  it  did.  It  is  clea^that  the  Congress 
often  enacts  generaJ  legislatioh  ai^d  puts  iti  specific  thiigs  at  times. 
Ho\Yevprj  rthiiik  it  would Tx^'ery  difficult  to  have  put  in  aH  kinds  of 
k        specific  details,  pa rtly  because  this  is  a  relatively  ne^ area.  .  . 
T^tfd  not  surjR  thatUhe  Congress  could  give  i»6  that  much  more  guid- 
.  .  anco  oven  now.  I  think  thfe  is  a  very  technically  difficult  area  which*- 
the  courts  are'begiiining  to  look  atTind  to  shape^tl\At  doc^ind  of  that' 
equity,  and  indeed  a  doctrine  that  jsieeds  to  be  Jookeci  at  in iiew^ of  the  ' 
•    coi)Stftutional  provision  as  well  asihe  statute.  \,  ,  , 

iEr.  O'Hara.  So  you  feel  that  Congrq.ss  and  judges' Jiie  inherently  ^ 
general?  ,  / 

Ms..SAXDf.rui.  X^t  always.  It  depends  on  the  judge  and  it  depends  on 
the  Co,ngre5s.  But  certainly  I  think  when  constitutional  issues  are 
.    involved  it  is  sometliing  we  weuld  want  to  go  througli  our  judicial 
sy<5tem  becjiuse  it  is  difficult  to  specif)*  evei-y  detail  and  rsvery 'area  in  a  y 
code.  *   .  .  *  /  •  * 

^  iyh\  O^Iara.  Mr.  Eshleman.         -    '  - 

ifr,  Esn^K^rAX.  Doctor,  I  thiiik  you  and  I  agree  that 'the  Federal 
Court  uses  the  intent  ot  Congress  in  a  lot  of  instances  to  determinfe  ' 
the  ni.^uiing  of  law.  Maybe  you  won't  agree  with  the  following  'state- 
.  inent.^l  think  HEW  should  also  coiiiider  the  intent  of  Congress  be- 
ca^iso.  as  you  said,  we  Were  geneial  and  not  specific,  and  you  just 
.  answered  tj>c*  Chairman  that  mavbo  we  couldn't  get  more  specific  in 
^       sports.  , "    .     *  *  ^  •         '  • 

YoV  quoted  (^uite  a  few  Senatorsr  I  would  like  to  quote  Ms.  Green, 
Who  wa.^  the  author  of  title  IX.  None  of  the  Senators  ^yere,  brtt  lis. 
,  Hreeii  was  thejiutlior  of  title  TX.  And  on  Xovembci-  26  of  last  year  in    »  , 
•     >  dejbateon  this,  she  stated  on  the  floor: 

M'hpn  funds 'for  adUetIc  departments  come  out  of  tuition  foes,  or*  tax  dollars, 
^       wonion  .students  are  to  have  eqiyil  opp#)rtunlfy  with  men.  This  dies  not  mean, 
hoA'ovor.  that^foofhall  teams  or  basketball  teams  or  any  other  phvslcal  educa- 
tion olass  fjhall  be  forced  b.v  the  Federal  Government  to  have  both  men  and 
»         woaen  mi  the  same  team.  But  intercollegiate  sports  financed  by  gate  receipts  is 
an  entirely  different  matter  and^was  ifot  covered  by  title  IX. 
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Now  certainlv  w hen  timh  fa  spoken  by  the.  author  of  the  title  and  is 
in  the  Congressional  Eecord  and  was  said  oh  the  floor  of  tl<e  House, 
then  that  must  Wcome  part  of  the  intent  pf  Congress.  \ 

Ms.  SAXDLKrr.  I  would  think  lhat  the  courts  look  to  legislative  his- 
tory developed  tefore  enactment  of  legislation  rather  than  that  which 
coines  up  later.  Again,  I  would  point  to  the  legislative  lustory  which 
does  mention  spoiis,  sports  facilities,  athletics,,  several  times  and  to 
the  testimony  that  was  conducted  before  this  committee.  ' 

Mr.  EsTTri>fAX.  We  all  know  Ave  have  interested  lalumni,  in  ail  oU 
States,  and  the  money  they  ^donate  is  their  money,  the  same  as  if  you 
wanted  to  give  $100  to  the  Red  Cross  and  $500  to  the  United  Fund,  \ 
still  think  that  is  your  privilege  in  this  country,  to  differentiate  that 

^^^^hat  would  happen  to  an  aluiUni  s  contribution,  say,  of  $10,000  to 
the  football  team  because  ho  is  ''gunglio''  over  the  football  team,  what 
would  happen  to  that  money  1        '  »  -       ^  J> 

I  dou-r  have  anv  Idea.  I  am  asking  you,  what  would  happeifto  the  ^ 
money  under  title"  IX  regulations?  Could  that  go  explicitly,  for  that 
football  team?  ^     •  ^  .    ^     ^, ,  .       '  . 

Ms.  Saxdler.  I  am  not  fuUv  sure  on  this,  J;he  athletic  regulations. 

Mr.  Esfir.r.:>rAX.  T  am  not  trying  to  tran'ypu  because  I  don't  know. 
But  it  seems  to  me  if  it  van't.  then  I  think  maybe  HEW  Avent  a  little 
too  far  because  tlie  nexti  thing  wo  will  do  is  say  you  give  equniry  to 
the  Tnited  Fund  and  tlmJ^ed  Cross  and  jou  can't  distinguish  on  that. 

^U,  B  vxpLKK,  Yes,  I  am  not  sure.  I  don't  see  where  it  would  be. illegal.^ 
There  is  obvioubh  in  ahiio,st  every  football  team  not  enough  money  to 
pa  v  for  cun-ent  expenses,  so  it  might  well  be.  But  I  am  really  not  suixj.  ^ 

^fr.  EsiiLKMAX.  I  wa$  hoping  it  would  be  as  simple  as  this,  that  the 
bookkeeping,  .separate  bookkeeping,  and  have  that  as  a  separate  bank 
account,  linancial  account,  and  be  able  to  show  at  any  time  at  any  a4idit 
how  it  was  spent.  I  would  hope  it  Avas  as  simple  as  that  and  I  hope  we 
don't  destroy  alumni  interests  in  college  spoits.  ; 

^fs.  SandYi^r,  There  is  no  question  that  the  sports  regulations  are 
not  as  ciear  a§  one  Avould  like  them  to  be.  I  cannbt  speak  here  for 
HEW  and  it  is  rare  that  I.£;o,ahead  and  speak  so  favorably  of  theni, 
but  T  would  Impe  that  their  intent  may  \\\\\o  been  to  give  us  some  lea,d 
time  to  nV  to  figure  out  .Avhftt  the  right  tlung  i^o  do. 

We  really  don't  know.  On  this  question  Pam  not  sure  what  the  . 
anwer  is,  X  would  point  outvOven  fhough  schools  that  make  a  profit 
on  their  football  team  are  heavily  subsidized  in  that  the  cost  of  the 
stadium  does  not  usually  appear  necessarily  in  the  athletic  budget  and 
that  each  institution  kjjeps  its  own  budget  in  ways  that  are  luiique  to 
that  institution,  so  all  we  know  is  that  the  way  things  currently  stand 
moj:t  ins.ti(ntions  dolose  money  on  these  thuigs,  , 

;Mr.  E«iTLK:>rAX.  That  is  all,  Mr,  Ckainnau. 

INfr/O^KA.  :N[r.  Bloyin.  n    .  i  , 

Bi.oriN,  T  was  just  going  to  say  m  that  i-egard  I  would  think  it 
would  haAT  to  be  ca^e  bv  case  decision.  Some  institutions,  as  you  men-  ^ 
tioued.  would  not  be  fokunate,  I  think  the  NCAA  went  to  a  $:)0  mil- 
lion loj$s  this  past  year  and  it  k  obviously  not  a  profitable  veutui-e,  so 
it  Avon't  take  much  to  distribute  the  losfs  and  equalize  that  problem 
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I  irottld  like  to  get*  into  aj;i'  area  exclusive  of  athleticis  for  a  moment. 
Yqu  mentioiied  the  Senatoi^s,*emarks  on  title  IX  and  how  it  applies  :o 
health  fii?ttrance.aad  p^ion  benefits  and  I  wonder  if  you  could  review 
Jl0jf-n^o^ni^K6  iji^ications  of  the  EiX)C  decision  on  prohibiting 
di8C.tiinr64^i^^^on  mortality  tables  computing  in  regard  to  "the  single 
sex  ?able,^'^''"7 ^  , 
:^r^O0AKA.yfi^^^  for  a  second  on  that  ?  I 

fW^^^%i'^^^7^  hearings.on  this  last  year  as  a  separate  issue,  and 
it  is ^'>r«^omplcx  one.  1  am  j^ing  to  suggest  to  the  witness  she  give 
a  bri^  ills wer  to  it  and  we  take  it  up,oh  ajjbther  occasion. 

^K^^Saicdlkr.  I  would  juslTppint  out  two  things.  Onfe,  thaf  the  HEW 
regnlapon  has  taken  a  stand  that  isj^Weaker  stand.  It  is  a  weaker  stand 
tfen  liafc  mandated  bv  titl^^II  ynder  sex  discrimination  guidelines. 

There  is  a  case,  I  thinlc,  against 'the  city  of  Los  Angeles  actuarial 
tables  that  were  single^iex  and  had  a  disproportionate  effect  and  were 
^  -  violative  of  title  VIl.  |      .  " 

Mr.  Brx>uiN.  With  relroect  to  the  chairman's  decision  not  to  get  into 
it,  I  think  thei*e  is  ^pmeN^on^lation  that  maybe  we^can  bring  out,  but 
it  would  take  a  lot  more  time  than  wo  can  use  to  get  into  it. 
*Mr.  OUaha.  It  is  an  intereg|ffng  and  complex  subject. 
*    Mr.  BLOtnx.  I  would  like  fo  touch  for  a  moment  on  Congresswoman 
Editli  Green's  quote  that  has  b^n  fijown  aroimd  a- little,  and  maybe 
ask  you  for  your  opinion  on  how  you  would  ^define  some  of 'the 
phraseology  that  she  usee.  ^ 
_       She.refers  to  the  fact  of  using  the  funds  and  fees  and  tuition  and' 
^     on  .ns  opposed  to  private  contributions.  Would  you  aven  in  that 
context,  let's  assume  ^or  the^moment  maybe  she  is  conwt  as  to  that, 
•  do  you  sec  even  any  Tndirect  relationship  between  the  availability  .of 
'  private  funds  to  one  sport  on  the  campus  that  in  turn  would  free  up 
other  moneys,  that  alvouldn't  necessarily,  on  an  equal  proportion,  be 
tlien  channeled  to  other  programs  within  athletics? 

Ms.  Sandlkk  One^  I  think  it  would  be  ver>'  difficult  for  me  to  speak 
for  Edith  Grt»en.  I  would  suggest  th^t  her  words  be  examined  sepa- 
•rately  from  what  I  might  say  abou^^  th^  issue. 

I  think  the  area  of  people  who  ^ive^moncy  for  dii-ect  things  is  simply 
not  all  that  clear  from  thoi-cgulationsand  it  might  be  something  wortli 
askinfi^^somepne  from  HEW  to  testify  to. 

I  th^nk  what  needis  to  be  kept  in  mind,  however,  is  that  if  such 
money  is  not  covered  by  title  IX.  one  would  want  to     clear  it  doea 
not  become  diversionary  to  say*  "OK,  let's  not  use  money  for  women's 
Bpoi-ts»  but  let's  make  sure  all  of  the  money  comes  from  gi*ants  vns-a-vis 
/Contribution,  and  one  wonders  how  much  the  institution  itself  wa$ 
directTy  involved  in  getting  such  gi'ants  in  looking  for  them.  I  would 
*^again  say  that  I  think  two  issues  that  are  at  stake  here;  one,  it  might 
bo^a  way^f  allowiiifjr  institutions  some  flexibility,  but  I  think  I  would 
al^o  hTOk  heavily  to  the  GHggs  kind  of  principle.' 
Two,  does  it  have  a  disprdportionatoeffect  on  females  ?  If,  for  exam- 
^  pie,  if  you  had  a  hypothetical  institution  only  tr^'ing  to  got  money  for 
j    tlio  footlysTl  tearfi  and  no  other  sport,  that  might  be  construed  as  having 
a  disproportionate  effect  on  oppoi-tiinities  for  women.  If,  on  the  other 
hand,  the  school  made  a  concerted  effort  to  obtain  fimds  for  both  sexes 
ior  both  programs  I  think  that  might  also  bo  a  different  situation. 
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Mr.  Blouin.  Tliat  is  an  interesting  point.  I  think  the  whole  concept 
oX  arguing  6ver  uanuw  or  broud^  interpi-etation  can  get  you  off  the 
track  of  what  we  are  trying  to  iiccomplish  and  setting  -back  efforts 
of  where  we  have  to  go.  •,.     v  l 

I  can  think  of  nnmcrous  examples  of  things  that  are  not  directly 
funded  with  any  kind  of  general  funds.  The  admissions  offices  are  one 
example  that  dont  receive  Federal  funds  and  tlve  congressional  intent  " 
is  clear  we  want  that  area  covered  under  the  Civil  Eights  Act.  I  don't 
care  what  title  you  talk  about.  ^ 

Ms.  Sandler.  Yes,  it  would  be  possibje  to  have  discrimination  m  % 
all  kinds  of  ways  if  you  only  cover  direct  funding.  You  can  say,  ^^The 
boys  can^t  u.se  the  luneliroom  tliei^e  is  not  enough  room."  and  they  have 
to  go  out  and  they  don't  get  ttie  school  lunches  or  the  school  buses.  That 
doesn't  get  Federal  fundin^;,  and" they  only  let  the  boys  use  it.  This 
liappened  at  a  school.  The  boys  could  use  the  bus  on  school  athletics 
and  the  girls.had  to  provide  their  own  bus.  That  is  illecal. 

We  would  not  want  to  provide  mondy  to  schools  which  discriminate 
in  some  activities.  If  we  give  Federal  funding  consistent  with  court 
cases,  it  goes  to  iristitutionS  wliich  did  not  discriminate  in  any  pro- 
grams unles  mandutecl  by  law.  ^ 

Mr.  OTIaka.  Than Wou  very  much  for  your  very  cogent  testimony 
on*  t'hc  subject.  It  waslltery  wcil  thought  through,  and  excellent  testi- 
mony, and  will  be  very  helpful  to  the  committee. 

Our  next  witness  is  Janet  L.  Kuhn,  who  is  a  member  of  the  District 
of  Columbia  Bar. 

STATEMENT  OF  JANET  L.  KUHN,  ATTORNEY 

;^^s.  Kmix.  Mr.  Chairman,  my  name  is  Janet  Kuhn.  I  am  now  an 
attorney  in  i)rivatc* practice  in  AVashington,  D.C.,  but  prior  to  this 
year  I  served  for  10  year»  on  the  staff  of  Congi:essman  Alphonzo  Bell  " 
of  California  and  in  tliat  capacity  I  was  extensively  involved  in  various 
education-related  legislation  considered  by  this  committee. 

I  am  not  appearuig  here  on  behalf  of  any  client  and  I  am  not  appear- 
ing as  a  representative  of  the  firm  with  wliich  I  am  now  associated. 

The  views  which  I  will  express  are  my  o^\ti,  and  were  formed  during 
my  service  as  a  congressional  staff  member.  Those  views  arc  not  nec- 
essarily shared  by  odiers  in  my  firm  or  by  any  of  our  clients. 

It  is  not  my  purpose  today  to  discuss  the  merits  or  dements  of  any 
particular  provision  in  the  title  IX  regulations.  And  I  am  not  here 
to  comment  on  whether  individual  provisions  in  the  regulations  do  or 
do  not  represent  desirable  social  policy. 

It  is  my  understanding  that  I  was  invited  here  today  to  set  forth 
why  I  believe  that  the  regulations  are  inconsistent  with  tjie  statute 
from  which  they  derive  their  aut)iority  (1)  in.s^far  as  they  provide 
for  the  termination  of  assistance  to  oile  prp^m  because  of  the 
existence  of  alleged  discrimination  in  anotlier^ro^ram,  and  (2)  inso- 
far as  Ihey  purport  to  regulate  the  general  employment  practices  of 
uni  vei*sitics,  school  districts,  and  other  i-eeipients  of  Pcderal  assistance. 

It  is  my  contention  that  pro^nding  for  the  cuto (T  of  fundS  to  program 
"iV  because  of  a  finding  of  discrimination  in  program  "B"  is  in  direct 
contravention  of  the  statute,„court  decisions,  ana  relevant  legislative 
history.  ^  . 
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Afr,  Chairman,  I  lia\c  mjuic  transparencies,  which  I  would  like  to 
show  tocctablish  the  context  in  \.hlch  Iliave  appi  cached  this  i[uestion. 
They  sliow  that  the  operative  words  of  title  \  i  of  the  Civil  Eights 
Act  of  1901  and  title  IX  of  the  Education  Amendments  of  1972  are 
'  identicrtl  They  also  includo^the  first  \ersiou  of  titk-  IX  olFered  in  the 
Senate.  '  ^  - 

If  ifc  is  acceptable  to  the  committee  I  could  bhow  the^e  before  going 
'  on  with  mv  formal  stateinenl. 
Uv.  O'ILka.  Surely 

Ms.  Kuiix.  All  tlui  this  says,  for  those  who  cannot  so<^  it  on  tjio 
top— you  sec  operative  words  of  title  YI  of  the  Civil  Eights  Act.  of 
1961:  general  prohibitions  against  discrimination  in  federally  assisted 
programs.  .        ^  . 

It reads:  ^  , 

,  Section  COl.  ritM'^un  In  ihv  UiiituJ  States  .sImU.  on  riie  groan u  of  race, 
color  or  national  origin,  be  excluded  from  participation  in,  be  Ueniud  tuv  oenc- 
flt3  of,  or  be  subjected  to  dlsgrimiuatiou  uiulur  any  program  or  activity  receiv- 
ing JTedcrnl  filnaucial  assistance.    "     \  •  . 

Tinier  thajb  is  the  comparaUo  Section  from  the  Education  Amend- 
inenls  of  1972,  title  IX. 
Section  901  p  rovides : 

(a)  Xo  person  in  the  United  State.-^  .>liaU,  on.tlie  basi^  of  bex,  be  excluded  from  . 
participation  in,  be  denied  the  benellt^  of,  or  be  .subjected  to  discriiiun*ttion 
*  assintance  *  *  *  . 

Theonl^^twodiircuncovsaiothitt  tlu  flrit  piijhlhit^aiamldi.^^  inijiliui- 
tiou  and  co\erb  all  progiainfa  iccehiiig  Ecdcral  iinancial  a^i5istalice 
and  the  .second  prohibits  .sc\  diuci  iniinatioii  and  co\  el's  only  educatioiial 
piograihs. '       ,  ,  ^  * 

The  compliance  section  of  both  sections  arc  ideiitical.  The  ulti- 
mate [)cnalt3  for  noncompliance  i&  tcriiilnatlon  of  Federal  linauoial 
assistance. 

Section  602  says : 

Compliance  *  •  *  may  be  effected  (1)  by  the  termination  of  or  refusal  to 
giaiiv  uf  continue  abslstfince  nnder  such  program  or  activity  *  *  •  but  bucli  ter- 
Uihuitlon  or  refubal  •  •  •  shall  be  limited  in  its  effect  to  the  particular  prograin, 
or  part  tlieroof,  in  which  suc2i  noncompliance  has  been  found. 

That  is  what  i^kiiowji  a^  the  phipoint  tcrinjnation  pro^  iMon.wliAch 
was  added  to  the  Civil  Ri^ht^  Act  when  the  bill  u,is  in  (he  Senate. 

This  .slide  will  dunioii&trate  (hat  when  the  Cun^iess  waiit^  to  r^McIi 
programs  other  than  thu&e  whli'b  are  fedeiall^\  a^fi!i^^tedy  iii>  ti  mattei  of 
legislative  {[raftsmanbhip,  it  knows  how  to  do  it.  On  the  top  \ua  m»o 
another  section  from  title  IX,  section  901. 

Tt  says:  '  , 

Xij  prrs4»n  in  the  United  BtatOs  bhaU,  on  the  ground  uf  Mindncs'i  or  .soveifl> 
inipolnnl  \ision,  b*?  di*nb'd  admls^lai  in  anj  coitr^^e  t>f  hti./ly  by  a  reuiplt-ut  uf 
Federal  financial  a.^sihtanro  for  any  cducatiuual  prti^iram  or  activity. 

You  will  notice  that  the  programs  referred  to  there  include  aii\ 
roui^se  of  study  opci'ated  b}  a  recipient,  not  just  those  that  rccei\*o 
Federal  asc?istaiice. 

The  Buckley  ninendnient,  sectioii  138,  has  a  similar  configuiatloii. 
"Xo 'funds; shall  be  made  a\ailable^~to  aii\  uducatioiial  agent}  or  in- 
stitution which  has  a  policy  of 


ERIC   ■  4iU 


403- 

.  That  bncompasscb  evoiything  donc^by  tlic  mstitution  and  not  just 
thofQderally  assisted  programs.  -  ^ 

Similarly,  title  IX,  as  originally  introdiJced  by  Senator  Bayli  on  tin 
floor  j)ro\dded :  ^  *  •  . 

No.  pe^on  in  the  United- States  shall,  on  .the  basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benelUs  of,  or  be  subjected  to  dl^criminatiuu  undtr 
ar^^  cuuCdtlon  piugram  or  activity  conducted  by  a  public  in.stitution  ^\hich  Ih  a 
recipient  6f/Federal  financial  assistance.       '  ^ 

If  this  voiuiou  ^lad  b(}en  enacted,  cleiirly  it  would  have  covered 
evoi^  siiigle  thing  done  by  any  instituticHi  ur,  educational  agoncj  re 
.  ceivijig  Federal  financial  assistance.  If  this  had  been  thu  version  tliat 
Avas enacted,  I  wouldn't  be  Ifere  today.  /  ' 

At  tliis  point,  Mr.  Chairman,  I  can  proceed  with  my  prepared 
statement,  ^ 

'     /  - — ?  '7>KbGKAK0UAC?I^VITr 

Title  IX  of  the  Education  Amcndn;ients  of  IOT'2  pi^oliibits  sex  dis- 
crimination in  an\  ^'education  progijani  or  activity  recei\in^  Fe^leral 
uuancial  assistance."  The  original  vei*bion  of  title  IX  would  nave  pro- 
liibited  discrimination  in  any  "i^rogram  oi;  activity  conducted  oy  a 
public  institution— which  is  a  incipient  of  Federal  iiuancial  assicstanoe 
lor  any  education  prognim  or  activity.'^ 

HEW  has  intci-prctcd  title  IX  as  if  the  uiiginal,  ins^tituiipinvide 
version^  and  not  the  inogramniatic  v  01151011,  had  actually  bveu  emu  ted.. 
Both  vcrsioVis  nro\ided  that  coi^pliance  coidd  be  ofTectodlby  the.ter 
niiuation  of  Ftiuiiul  financial  assistance,  but  tlnS  vet^ioir  tnat' mir 
enacted,  unlike  its  predecessor,  includctl  the  so-called  'IpinpointJ* 
termination  provision  which  is  idenCcal  to  that  contained  in  title  Yl 
of  the  Civil  Eights  Act  of  196i:         -  , 

But  sncli  termination  .  ,  .  shall  be  limited  in  its  effect  to  the  .  .  .  particular 
program,  or  part  thereof,  in  which  such  ^lopcoinpliance  has  been  found. 

The  words  seem  clear  :  If  there  Is  discrimini^tion  iit^^  program  "A" 
then  the  funds  to  that  program  ^haU  be  terminated;  the  termination 
mxQt  bo  limited  to  program  "A^'*  however,  and  not  extend  to  program 
'*B*'  concerning  wliich  no  finding  of  nonconiplhince  has  been  ma  Je. 
Keference  ta  the  legislative  hllTory  confirms ^that  this  prov  ision  was  . 
intended  to  have  the  commonsensc  meaning  it  aj^nears  to  haAC. 

In  the  words  of'Senatoi'T'JfStore,  tlic  Senlite  floor  kader  for  title  VL 
••Participation  in  oSfo^  program  woulVl  i^ot  jfistify  the  exaction  of  a 
numliaurlinla.ulo;*  j^unmoo  concorning.bome  other  program/*  ^\jid  as 
Chairmau  Celler  ppinted  out  to  the  Rules  Committee  : 

The  Soniitc  amendment  makes  clear  thatvthe  Federal  funds  \\\\\  be  cut  vit  for 
only  thbse  .  .  .  particnlar  programs  In  which  dLscrlini nation  is  practiced.  This 
means  that  aU  Federal  aid  .  . .  will  not*be  cut  off  bccansie  one  particCibir  part  of 
the  projrram  or  Institution  is  being  operated  la  violation  of  the  lavv.^^ 

Even  before  the  inclusion  of  the  pinpoint  provision  in  title  'VT^,  the 
proponents  of  the  Civil  IJIghts  Act  contemplated  progrannuatio  speci- 
ficity,. Then-xVttorney  General  Kobnii  Kennedy  was  repeatedly  asked 
uhethof  a  findiiig  oi  discrimination  in  one  program  could  affect  the 
funds  going  to  another  program.  His  answer  were  consistent;  the 
uithhoTding  of  funds  would-be  *'as  spceific  ami  particular  as  it  could 
possibly  be."  '  "  ♦ 
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Tien  fisked" As  a  practical  que:5tion  5  how  could  yous9^^  / 
iter  Kennedy  repliedj^^^^yell,  I  would  figure  ,  aut  some ^wiay,*. 
srrosman."  <      .  - V  .  \ 


SenaU 

CongresmanJ    ,  ^ 

Similarly,  then-HEW  Secretary  Cele])rezze^jwa^.aske(J :  "Must  tlie 


Secretary  Celebrezze  answered;  ^'Xt  ^yoald  1)6  my.interpretatipn  ik  ,  ,  / 
would  only  appl J  to  the  bpecific/PiVgrain  3^ou  are  taiking  about. ''^  z 
Now,  these  references  irt  iho^,  legisJative  hist^t-y,  Mr.  Ch;iirinari^' 
occurred  jjrior  to  the  insej:tfonjof  tlie  so-c4led  j^npohit  prov^on.  Xhe 
pinpoint  provision  acLi^rding  to  its  atithors,^was..intended  .to  clajrii^^ 
the  meaning  of  the  yopds  Already  cojifc^ined  in i^e  statute.   ,/    .  v. 

> might  also  add  a  general  matidr,  and  this  isiiof  in  the  prepared 
statemontT  that  tltjo  TI  was  contemplatcd3?its^aivay;9rnativO  to  amend- 
ing, individuall:>:  every  bingle  grai}ti3tatULe,^as  I  am  sure:the  chairman 
would  recall.   /    ;     .  * .   '  ^'   '  '  ~^/. 

If  this  langu^0^  were  contained  in  a  particular  gi-anjb  statute  it  would 
be  diflicult  to^oyl^mplate  that  that  i^tatutc  theriiby  covered  every  other 
statute.  It  docs  hot  nnake  sexise.  The  legislative  historyj  howe^'er,  does 
make  cleai  t\r(s  Is  ana  general  across-the-board  equi\'alent  to  an  amend- 
ment c^t  tfie  cjevcutlTtuiidrcd  statutes  then  in  existence  us  wa^  confirmed 
by  lliQthon  Attorney  General  JJobort  Kennedy.  y 
In  ^pIto  of  tjilb  ^cumingK  clear  btatutoiy  language  and  legjslati\o 
/history,  irE'\7  has  nonetheless  continued  to  interpret  title  IX  as  an- 
,  in>tltutlunal  eligibility  statute.  Li  support  of  its  position,  it  cites  lau- 
^uhgt^  11  om  Board  of  Public  InstnLcticm  of  Taylor  Comity^  Flonda  v. 
^ '  F{nrh.  411  F.2d  iOGS  (5th  Cir.  1969)  to,  the  effect  that  a  pi-ogram 
•Hiight  be  so  infeuted  by  discriniinatory  practices  elsewhere  in  a  sys- 
tem that  It  thereby  becuines  di^riinlnatory.  Certainly,  this  is  a  logical 
concept.  It  is  not  difficult  to  Imagine  ndmissions  or  counseling  policies 
which  steer  members  o^  one  but  not  the  otlier  sex  into  a  particular  . 
career  oriented  fudtii\\ll;y  fiiitdod  academic  xerogram,  for  example,  so  " 
that  that  program— v,]»Lh  may  Itself  be  operated. in  a  manner  free 
from  disci  Iminatloji-  nonetheless  iHicoincs  discriminatory  for  all 
practical  purf)oscs.  . 
.  The  Tayloi  Coiuity  •'infection**  dicta,  however,  have  been  used  by 
lEEW  to  obhcurc  the  holdings  of  thatx^isu.  It  is  useful  hiitially  to  iiote 
that  in^W  lost  tht  Ta^luf  County  case,  despite  t|?eiact  thatrtlie  plain- 
titl  \%as  a  segregated  school  dLtrid.  Jf,^lE\y  $  prcbont  ^se.  of  the  in- 
ftotlondictaVere  Infactsup£jortedb>  thiicacjc,  they  w*oald  haco  won  it.  ^ 
InTaylorCounty :  /  ^'  \ 

Tli  '*rj  iihow.H  th>it  none  ot  the  flntllfiica  ot  the  nB\y  .Jlcvie^vlng  Authoiity 
iiff  i;rugniiBniaucrtUy  oriontcd,  at  Icajst  If  the  torui  '^prograni*;  is  understood  to 
ftfer  to  the  indiyyual  grant  statutes  uadef  whici^  aid  vuis  given,.. It  is  also 
iiiain  ou  t?he  face  of  the  i>rdt»r. .  .that  tluj  t*.  rniination  of  Federal  funds  4s  no£ 
■  iimited  la  Us  fffert**  tu  om-  or  move  of  the  Federally  financed  activities  descrlhed 
In  tho  grant  Htatutes. .  .Id.  at  XO'fi^^  ^  -  ' 

Since  the  case  involved  the  termiiiatijon.of  all  federal  assistance 
v\in|Out  a  prognim-by-prograin  finding  of , fact  that  each  program, 
individually,  was  dIscriininatory,^thc  court  focused  on  the  -^pinpoint"' 
proviiiion^  In  defense  of  itfl  failuro  to  find  that  .a  particidar  prog](*am 
was'  in  fad;  discriminatory  before  terminaung  assista^ice  to  that 
program  HEW  argued  that: 
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(1)  The  statute  in.fKJ^fs  no  affirmative  duty  on  HEW  to  nmke  findlng^j 
of  fact  for  each  i)rogr;iiJi.  but  creates  oirlv  Mtflriiiatlve  ilefptise  for  the  recipient 
ill  the  event  tliat  some  prograiiHt  are  untainted,  and  (2)  the  term  program  In 
the  statute  doe?*  not  .refer  to  Individual  grant  statutes,  but  td  general  cate- 
gories suck  as  road  programs  aiill  school  progranii?.  Id.  at  lOTG. 

The  court  expressly  *'rcjoctlc(lj  .IIKW  s  interpretation  of  the  term 
^prograiir  k»  thaUerni  is  nst^i  in  the  statuto."*  Id.  at  1077.  Kefernng  to  • 
the«*a)iuulant  legishitive  history  and  the  nnuierous  lists  of  prograiys  in- 
t^mlM  to  l)e.  covered  by  title  VI,  the  court  observed  that  "all  of  tJiese 
lists  refer  to  particular  grant  statutes  such  us  those  before  us,  not  tp  a' 
collective  concept  know  as  'a  schodl  pr.og|ain  or  'a'  road  prograin." 
^  And  with  respect  to  the  pinpoint  ter|nination  provlsion~>vhU"h 
i^  identit^al  to  that  contained  in  title  IX— the  court  said :  v 

It  Is  Impo/taut  to  note  that  the  puri)0>(?of  linntlnjc  the  termination  lywer  to 
"activItlcK  which  are  actually  (llHfrhninatory  or  xegregated"  was  not^for  the 
protection  of  the  iwlitlcal  entity  whost*  fun(l*i  ml^^ht  l>e  cut  off.  but  for  rlio  pro. 
.fection  of  the  innocent  benetlcaries  of  program^  not  tainted  by  discrnnluatory 
practices.  Id.  at  idT.K 

Thecoitrt  pointed  out  that  the  limitation.^  on  the  termination  power 
wore  not  "mere  procedural  niceties  pcrlphcud  to  the  purposes  of  tlie 
Act*'  but  that  '^X^ongre.ssional  history  iu^Ucates  that  limiting  the 
scoi)cof  the  termination  power  was  integral  to  the  leg^slati^-o  sclieme/' 
^'I IBW  was  denied  the  right  to  condeuui  programs  by  association"  said 
the  court.  "  * 

'i'he  sttttnte  prci-cnbeft  a  policy  of  dlMi^st^ciation  of  programs  in  the  fact  find- 
ing: process.  Kneli  nmst  be  coni*idercd  un  its  own  merlt.s  to  determine  whether 
or  liot  It  if  in  compliance  with  the  .\ct.  .  .  .  Schools  and  programs  are  not  con- 
dennied  eaMuas^so  or  in  gnisy,  with  the  good  and  the  bjuid  coadenmed  together  

lietuining  to  JIEW  s  other  argnment.  Mr.  Chairman,  that  it  liad  no 
.obligatioii  10  see  to  it  that  assistance  is  not  cut  off  to  a  program  tliat  is 
;ijotoi)erated  in  a  discriminatory  fashion,  the  court  answered  the  ques- 
tion of  whose  responsibility  it  is  to  protect  iiondiscriminutory  pro- 
grams from  termination  o£  assistance.  * 
*  Itsaid:    ^  * 

Tlie  arg»nnent  that  the  statute fi)eaks  not  to  the  administrative  agency  ter- 
minating funds.  Imt  to  tht*  iK>llt5c;tl  entity  wliu^u  fuiiu»  me  threateaed,  rnri:> 
afoul  of  the  language  in  the  statuf<>^itself.  The  statute  si^ial^s  to  llit  ^vfTeet" 
of  an  order,  not  to  its  prereciulht.te.  it  states  that  termination  ".simil  l>e  limited 
In  its  effect  tp  the  ;Kirticnlar  pnwram,  or  part  thereof.  In  whii-h  sneli  non- 
eonudlance  has  been  so  found."  Tlie  only  party  witli  the  power  to  limit  tlie  effect 
of  a  termination  order  is  Hie  administrative  agency  into  wliose  custody  the  funds 
for  a  partieiflar  program  ha  ve'beea  commit  teed. ... 

Furthermore,  Mr.  Chairman,  the  Taylor  County  court  did  not  con- 
clude, as  it  well  mmH  liJive,  that  all  programs  in  a  segregate^  dis- 
trict are  so  "infected"  by  the  segi-egatioji  as  to  become  discriminatory 
themselves:  an  illegal  conditioh  atrectijig  00  percent  of  the  district 
did  not  necessaril;^  recjuire  the  termination  of  funds  to  the  other  1 
percent,  if  tliatother  1  percent  weie  in  fact  operating  in  a  manner  free 
rfrom  discrimination.- 

HPjW,  by  contrast,  has  concluded  that  the  existence  of  purported 
discriminatiouvaffecting  a  smalLportion  of  the  activities  of  an  institu- 
tion does  so  infect  Everything  in  that  institution  as  to  give  ITEW  the 
authprity  to  terminate  assistance  to  all  programs  in  that  institution.  In 
the  words  of  the  Taylor  County  court,  1  would  submit  that : 
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In  orderito  affirm  HEW'/i  action,  we  would  have  to  asflume,  contrary  to  the 
express  mandate  of  fthe  statute!  that  defects  iu  one.par^;  of  a  sciiool  systeij/ 
automatically  Infect  Uie  whole.  Such  an  assumption  in  disregard  to  statywy, 
requirements  is  iiicousistent  with  both  fundamental  Justice  and  without  jmijaal 
responsibilities.  Id.  at  1074.  O  y 

Mr,  Chairman,  I  would  like  to  proceed  j;pw  to  a  discussion  of  tlie 
"  employment  recul  ations : 
*  oubpart  E  of  the  regulations  implementing  title  IX  p/ohibits*^Dis- 
crimiiiation  on  the  Basis  of  Sox  m  Emploj^ment  in  Education  Pro- 
gi-ams  and  Activities."  Following  each  section  of  subpart  E,  HEW 
cites  sections  901  and  902  of  the  Education  Amendments  of  1972  as  the 
statutory. authority  on  which  it  is  relying,  ^ 

It  is  quite  tnie  that  title  IX,  jis  passed  by  both  Houses  of  Congre&s, 
did  in  fact  expressly  prohibit  sex  discriniinatioii  in  the  employment 
practices  of  educational  agencies  and  institutions,  but  this  prohibition 
was  not  contained  in  sections  901  and' 902,  which  are  now  being  imple- 
mented as  title  IX.  It  was  contained  in  (what  would  have  been  num- 
bered) sections  906  *  and  908.^  Section  906  extended  the  coverage  of 
title  YII  of  the  Civil  Rights  Act  of  J.964  to  educational  agencies  and 
institutions,  which  had  previously  been  exempt.  Title  VII  is  adminis- 
tered not  byllfcW,  but  by  the  EEOC,  Section  908  of  title  IX  repealed 
the  exemption  for  executi\  e,  administrative  and  professional  personnel 
previous^r  contained  in  the  Equal  Pay  Act,  which  is  administeved  bjx 
the  Department  of 'Labor.  Both  the  Equal  Pav  Act  and  tjtle  VII  of  the 
Civil  Bights  Act  of  1964  clearly  prohibit  sex  discrimination  in  employ* 
ment,  but  neither  law  confei'S  jurisdiction  for  cnforcemeut  of  this 
prohibition  on  the  Department  of  HEW- 

Senator  Birch  Bayn,  Senate  aialiur  of  the  amendment  that  became 
title  IX,  pointed  out  in  a  floor  speech  supporting  his  amendment  that : 

Title  Vlt  of  the  1964  Civil  Rights  Act.has  been  extremely  effective  in  helping  to 
eliminate  sex  discrimination  in  employment  Unfortunately,  it  has  l)een  of  no  use 
iu  the  eilncatlonal  field,  because  the  title  *  •  •  exempts  from  its  protection  em- 
ployees of  educfltlonalinstitutions  who  ''perform  work  connectecl^with  the  educa- 
tional activities  of  the  institution.  Therefore,  the  second  major  portion  of  this* 
amendment  (title  XX)  would  apply  title  VII's  widely  recognized  standards  of 
equality  of  employment  opportunity  to  educational  institutions. 

In  addition,  to  make  sure  that  \)oth  men  and, women  employees  receive  equal 
pay  for  equrtl  work,  my  amendment  would  extend  the  Equal  Pay  Act  of  1903  to 
include  administrative,  exejcutive,  and  pmiessivuul  workers,  inoluding  teachers, 
allof  whom  are  presently,  excluded.  ,  i 

JTote  tlie  reference  to  tlie  eiunloy ment  provisions  as  the  "second  major 
poition  of  tlic  amendment.''  The  **first  major  portion''  are  those  sec- 
tions, 001  and  902,  ^vhich  HEW  is  now  implementing  as  "title  IX.'' 

As  it  happened,  prohibiting  sex  based  employment  discrimination  in 
educational  institutions  was  a  popular  concept  during  the  02d  Con- 
gress. While  the  education  bill  was  working:  its  way  through  the  Con- 
gress,  so  was  fhe  Equal  Emi)loyraent  Oppdi-tunity  Act  of  1072.  The 
latter  act  also  contaiiiL-d  piovisions  repeahng  the  title  VII  exemption 
foreducational  institutions.'' 

Wliile  the  education  bill  was  in  conference,  the  Equal  EmplojTnent 
Onportunity  Art  was  svigned  into  law.  ThuSj  by  the  tune  the  education 
bill's  prohipition  against  sex  discrimination  in  employment  came 

»Fftr  coriHjstency,  these  nnmberi  are  keyed  to  th*  erentiial  mimbor.  l.e..  IX,  which  the 
>ex  fUitcrlmlnation  title  wai  aiilrned*  The  title  i^ai  originally  deilfnated  X;  tljuSt  the 
8Cctiontf  were  Jiumbc red  1001>  1002«  and  lo  on.  * 


out-of  conference,  tliero  wiis  no  title  VII  educational  mstjtution  ex- 
emption left  to  i-epeal— 'ittnitl  aliciuly  been  repealed.  I^iring  dcbat*^, 
-SenatojiBavh  referred  to  the  fact  tliat  the  title  VII  employment  pro- 
vision contattiml  iit-tiUcJXwasthe  sjinio  as  thrCt  contained  m  the 
EEOC  bill.  If  the  provj&ioiLinthe"EEOC  billuiitliorized  tbcLEliQCLtg. 


cnforco  the.  prohibition  against  umplo>inent  discnniination  m  cd- 
ucutional  institutions,  the  same  provision  in  title  IX  must  have  liad  the 
same  effect.  Both  provisions  conferred  regulatory  authority  on  the^ 
EEOC;  neither  conferred  it  on  HEW:        -t:;  '  , 

It  has  been  said  that  IIEW  s  bplief  that  title  IX  conTeri^dfemploy^ 
meiit  authorjitv  on  th?^t  Department  rests  on  tlje  fat*J:ha|  J»(^)oii.lH)4 
of  the  House  bill  was  deleted  from  the  final  version,  Sectipn  DOi  pro- 
vided that:  ^   .      ^  ^  '* 

^Nothing  contained  ia  this  title  (IX)  sliall  be  construed  to  authorize  action 
umlep^thls  title  by  any  department  or  ageney  with  rei>pect.to  any  employment 
pradiCQ  ot  any  employer  *  *  *  -  " 

"  .This  has  been  referred  to  as  an  exemi^tion  from  employment  orig 
inally  in  the  bill  which  then  \\a»  deleted,  I  ^vould  suggest  this  section, 
Nvhich  was  idtMitical  to  section  OM  of  title  VI  of  the  Civil  Rights  Act 
of  1964,  rendered  title  IX  internally  inconsistent  Section  90i  said 
that  nothing  in  title  IX  shall  be  construed  to  authorize  employment 
action  by  any  department  or  agency— but  sections  906  and  90S  did 
authorize  such  art/jon,  by  !  he  EKOC  and  by  the  Depaiiment.pf  Labor, 
Removal  of  section  904  was,  therefore,  essential  to  the  internal  con- 
sistency of  the  title,  Xou,  that  loft  remahung  in  the  title  the  operative 
Avords  of  901  which  IffiW  is  now  intorp»  t*ting  as  "title  IX/' 

It  might  albo  be  holpfui  to  iuok  at  the  genesis  of  the  ^.ame  langiui|Ve 
as  it  appears  in  title  VI.  The  original  vci-sion  of  title  of  the  Ciyil 
Rights  Act  as  sent  to  the  Ilill  by  the  Kennedy  adninnstoWon  d,id 
cover  cm^ldvment,  A  later  vei*sion  of  the  administration  bill,  however, 
placed"  alTemployment  jurisdiction  within  one  title,  that  is  title  VI, 
and  removed  the  employment  provisions  from  title  VL       .  .  /  ' 

The  legislative  history  makco  clear  that  the  thcn-remaining  pro- 
visions of  title  VT,  whien  are  identical  in  operative  elfect  to  title  fX, 
did  not  cover  employments  •  ,  ^,  .  ^  ,i  •  ^  n 

Attorney  General  Kennedy  and  Chairman  CeHet  consistently 
pointed  out  that  employment  was  not  covered  by  title  Wl,  but  by 
title  VII.  As  the^  Civil  Rights  Act  Wved  through  the  Coikn-ess,  how- 
ever, the  fact  that  the  then  remainW  language  in  title-AT  was  in- 
tended  to  protect  only  the  beneficiaries  o£  Federal  -{jiogranis  -  and 
not  tliese  emploved  to  provide  the  bJincfxts— was  not  clearly  enough 
undeikood.  In  order  to  clarify  the  intended  meaning  of  the  words. 
themf6re',tl>t*  Semite  added  section  604J  .  .  ^tt  ^  i 

Separating  the  purposes  and  procedures  of, title  Vl  from  tiie  pdr- 
poses  and, proLtjdu res  of  title  VII  is  cirtainly  not  an  imreasonable  ar- 
rano^ement.  If  students  arc  being  excUuded  from' participation  in,  or 
subilicted  to  discrimination  under  a  fedcraliy  assisted  progiauh  and 
if  rcmediarcirorts  fail,  then  the  funds  (o  that  program  must  be  cut  oJL 
But  cutting  otL  funds  for  student  programs  is  not  going  to  hdp  an 
employee  wjm  was  denied  a  promotion  because  of  her  sex— all  that 
does  hTlnut  the  j^tudents.  What  the  employee  needs  is  the  promotion  she 
was  wrongfully  denied  and  the  monetary  damages  necessary  to  restore 
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lit*r  to  where  blie  i>lu>!il(l  lia\e  been  jeiiieUies  cxpressFy  pro\  itled  by 

JitkAp.!^ — ^  ~  

^Tli^'le«rii>lati\e  Arrangement  e^hiblUlied  by  the  Congress  cannot  bo 
Ctluaacterixed  as  nnreasonable;  on  the  contrary,  titles  A"!  and- IX 
prot'oct'benefit  iarieb  of  Fedtaal  programs  and  title  VII  protecti?  eni- 
f>h)ycesj  witii  the  i^'niedies  in  eacli  title  appropriately  geaied  to^ho 
purposes  of  each  title.  ^ 

,     '  .  CONXLCSIOX 

^ly.  Chairman,  I  lK;lie\e  tliore  arc  i)nblic  policies  at  stake  here  that 
are  at  least  as  iinpuitaiit-as  the  need  to  eliminate  sex  discrimination. 
It  is  th^f  legislative  braneli  that  is  constitutionally  empowered  to 
legislate  in  the  JMiblic  interest,  not  the  e\eonti\e  blanch.  If  any  agency 
finds  that  legislation  is  impracticable  to  implement  as  it  is'writton, 
"or  that  the  legislatioi\does  Jiot  accomplish  all  that  the  agency  thinks' 
it  should,  there  is  jiothjiig  to  stop  that  agency  from  seeking  amend- 
ments to  the  statute.  To  improve  a  law  b>  wt\y  of  the, regulatory  proc- 
ess is  to  sliorjjeiircuit  the  constitutional  pVerogati\  es  of  .the  legislature. 

Fnithermore,  ill.  (liariman,  I  belia\  e  that  by  j>electing  a  statutory 
interpretation  that  nuixjmizes  the  amount  of  Tederal  c»ouuol  that  can 
bo  oxciied  o\er  every  level  of  education  frqui. preschool  tp  graduate 
school,  IIJKW  has  ursurped  polieyiuaking  functions  which  under  the 
principles  of  federalism  belong  properly  to  ofiicials  at  jiou  Federal 
Je\cls  of  Government.  Tlie  dcisirable  end— the  elimination*  of  sex  di»- 
crimination — docs  not  justify  the  means  presently  being  used  to 
achieveit.  . 

^Ir.  O'IIaka.  'Ms.  Ivuhn,  I  feel  like  jimiping  up  and  cheering  ,it 
your  conclusiou,^because  it  says  much  Ixittcr  tljan  I  what  I  have  been 
tivjjig  to  sav  c\er  since  I  authored  the  procedure  .that  brings  these 
regulations  back  to  us  again,  God  knows  that  Congress  does  sloppy 
work,  audi  am  sure  a'ou  will  agree  with  that,  having  worked  hei^, 
that  a  lot  of  it  needs  improvement.  But  the  waj  to  improve  the  work 
of  the  C^pugress  is  to  come  back  to  the  Congress  and  say,  *'Xow  the 
wa3  you  wrote  that  statute  ih  practically  unenforceable,  or  at  least 
\tr;>  diflicult  to  enforce.  To  really  do  this  right  we  will  ha\eto  alneiid 
the* statute  in  the  following  wavs*  one,  two,  three,  four." 

"J'hen  let  the  Congress  consider  that  and  det  ide  if  it  wants  to  do 
that.  Thou  if  it  does,  to  go  ahead  and  do  it,  notrto  Mij)ply  the  omissions 
of  the  ^loi)iA'  Congress  by  executive  action.  There  is  a  little  thing, 
callcil  the  CoiL-t.itution  tliatji  lot  of  people  keep  forgettin*;  about  in 
all  branches  of  the  Government,  which  prettj'  well  spells  out  the 
responsibilities  of  Congress  for  evicting  law 2?.  And  it  certaialy  doe»s 
not  give  any  i»o\\er  to  enact  jajiv^-to^  the  executive  branch 'of  tl.e 
(Jovennuent.,  X  \  i 

Tour  concluMon  T  am  going  to  put  on  a  ta[)e  or  something.  You 
know,  it  is  just  exactly  \\hat  f  lia\e  bce,u  trying  to  Miy  around  here, 
.  .\Iaybe  we  ditlirt  write'a  good  stat\ite. 

S|x;akiiig  of  that,  and  I  do  have  to  speak  of  that  for  a  moment, 
\our  research  ]iai5,boen  extremely  thorough  on  the  congressional  intent, 
but  I  \\illjbring  > on  something  that  will  really  help  you  nail  dowii 
the  0(U  business,  T  will  bring  you  the  minutes  of  tl^e  committee  n)eet- 
iuir  of  the  Committee  on  lidiicatloJi  ami  Labor  that  will  display  how 
901  got  in  there. 
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II  you  Avant  to  know,  f^Ol  got  in  by  mistake,  by  ft  drafting  error. 
At 'Jn(^  instigation  in  tlie  committee  the  title,  or  wlmt  became  title 
iX,  was  rewritten.  You  see.  M-liat -title  IX  was  brought  to  us  it  was 
brought  td  us  as  an  amendinent  to  title  VI  find  I  liad  a„munber  of 
objections  to  tliat  because  I  had  a  lot  to  do.  I  thought  at  least,  witli 
getting  title  VX  into  the  Cinl  Ridits  Act  of  196i. 

Ms.  Kvns.  The  research  I  did  fully  demonstrates  that,  Mv. 
Chairman.  .  . 

Mr.  0'Har.\.  All  right:  So  I  was  very  ^lervous  al>out  this  effoit  to 
amend  title  Yl  because  it  opened  up,  it  made  all  of  title  \T  opeiv  to 
iimendment  when  we  hit  the  floor  with  the  bill. 

If  you  fiddled  around  with  amending  title  VI,  then  you  had  a 
problem  when  von  got  to  the  .floor  Avith  people  who  would  jump 
up  with  otlier  amendments  to  title  VI  having  nothing  to  do  with  sex 
discrimination,  and  title  VI  would  wind  up  being  gutted  on  the  floor. 

So  I  insisted  instead  of  amending  title  VI  that  we  write  and  put 
into  the  bill  a  new  title  that  was  equivalent  fo  titVe  Yl  in  terms  of 
discrimination  on  the  basis  of  sex,  but  it  would  not  then,  in  a  parlia- 
mentarian sense,  open  up  title  VI  to  amendments  on  the  floor. 

.The  statT  was  given  overni/?ht  to  draft  this  whole  thing  and  they 
goofedi  904  got  in  there  by  mikake.  It  was  a  cut  and  paste  job.  There 
was  a  Xerox  of  the  Civil  liights  Act  that  they  just  pasted  in. 

Then  when  we  got  around  to  straightening  things  out  in  conference 
W6  im]noved  the  drafting  aitd  dropped  it  out. 

Xow,  great  significance  jsbein^  given  to  the  fact  that  it  was  dropped 
out.  It  was  dropped  out  because  it  got  in  througli  a  drafting  error.  So 
the  qnii-t.  easy  way  to  get  it  out  was  to  slide  it  out  soinewTiere  along 
the  line  without  having  to  go  through  a  long  explanation  iis  to 
how  it  got  in.  So  mucb  for  that  part  of  the  argtiment. 

T  woiud  like  at  this  time  to  yield  to  the  gentleman  f roni  California, 
and  I  know  he  is  notMi  member  of  this  particular  subcommittee  bgcauso 
he  claims  some     the  credit  for  your  fine  testimony.  I  doubt  that  he 

entitled  to  it,  buf  I  will  vield  to  liim. 

Mr.^KLL,  yrr.  Cha^iman,'  i  must  say  that  I  am  not  entitled  to  it. 
It  is<i  great- pieabure,  Janet,  io  ^\clcoine  you  before  the  committee 
*  and  to  say,  M/'.  Chainnan,  that  Janet  worked  Avith  me  for  10  years 
and  it  was  my  goo<l  fortune  to  have  one  of  tlie  most  able  staff  members 
I  have  ever  had.  It  is  indeed  ajji  honor  to  welcome  you,  Janet,  but  I 
won't  take  much  time  l>ccause  do  have  a  quorum  ciill.  T  think  ypu 
know  something  alKjiit  mistakes  xnade  in  Congress,  so  I  will  ]ust 
say  again  that  it  is  a  real  lionor  and  a  pleasure  to  have  you  here:  lots 
of' luck  to  von.  and  I  agree  with  everyiliinfi:  yon:  say. 

Tvfs.  ICunx.  Thank  you,  Mi\  Bell.  I  didn't  expect  to  l)e  on  this  side 
of  tlie  table  so  soon  after  leaving  thafc  side.  ,    •  , 

Mr.  OTIara.  There  gentleman  from  Minnesota. 

Mr.  Qui K.  Janet*  if  is  a  pleasure  to  have  you  here.  I  know  of  the  work 
you  did  as  a  staff  ineml>cr  for  Congi^ssman  Bell  in  drafting  educa- 
tional legislation,  and  I  know  that  you  were  very  ao^iye 
in  the  development  of  thin  part  as  well,  so  you  are  a  person  who  would 
be  comparable  to  a  staff  person  on  the  committee  who  had  worked 
with  the  Jeirislalion  all  tlie  way  through.  I  appreciate  your  address- 
\m  yourself  to  the  question 'of  whether  the  Department  of  Healthj, 
Education,  and  Welfare  has  gone  Ijeyond  its  authority  under  the  act. 


r  thijik  wc  have  a  Uindcncy  to  become  so  concerned  abput  social 
implications  we  don't  look  at  the  fine  points  of  the  law  to  determine 
whether  the  Department  is  going  beyond  its  authority. 

While  it  may  look  like  it  is  acceptable  now  because  of  the  interest 
In  protecting  the  rlghts  of  women,  in  the  long  run  we  get  into  severe 
4ifhculty  if  we  operate  not  by  law,  but  rather  by  emotions  and  feel- 
in^  thdtpeople'have.  . 

The  recent  history  of  our  National  Government  is  a  good  indica- 
'.tion  of  the  problems  we  can  get  into. 

Now,  the  question  I  haVe  to  ask  is  this  l  You  make,  I  tlrink,  ah- 
uxcellent  poin{yf}iat  tl^e  Department  of  Labor  should  not^then  assiune 
the  responsibility,  of  authorizing  employment  action  under  title  IX 
and  also  that  yoii  cannot  terminate  the^money  iijj  program  B  if  there 
is  no  discrimination  in  pi-o^itim  B  but '  there  is  i?i  A.         ^  \ 

SYh^t  about  this  situation  m  athletics? 

T  reco^iize  that  following  your  logic,  money  could  not  be  terminated 
in  athletics  because  there  is  no  Federal  inoney  ^oing  to  athletics,  but 
<\o  you  feel  that  we  do  not  have  authority  tq  write  regulations  affecting 
athjptics.because  there  is  no  money  goin^  tbat? 

Ms.;;Jv)criix.  The  scope  of  the  termination  power,  is,  I  sugjgest,  the 
saine'As  the  scope  of  tne  statute;  that  it,  what  you  are  lobWnpj  (it  is 
prograpis  which  receive  Federal  fiiiaacial  assistance.  If,  by  looking  at 
a  program  which  received  Federal  financial  assistance  you*  can  see 
that  activities  or  policies  elsewhere  in  an,  institution — admissions — 
for  example,  and  I  regret,  Mr.  Chairman,  I  am  not  a  higher  educa- 
tion sj)ecialist.  this  was  not  Mr.  BelFs  subcpmmitted,  so  some  of  the 
exami)lcs  I  will  draw  are  from  the  elementary  and  secondary  area, 
but  I  could  imagine  a  situation,  for  example,  where  you  have  a  feder- 
all}  funded  vocational  education  progmm  ami  you  have  nonfederally 
funded  guidance  and  c6unselin^  procedure.  Those  guidance  and 
counseling  procedui'cs  miglit  suggest,  by  their  content,  and  the  atn\oS; 
phcre  of  the  school  might  be  such  that  everybocty  knows  the  girls 
can  take  welding  if  thej^  want  to,  but  we  just  don't  do  it  and  the 
jcounsclorsujc^rjigtsit  isnotlady-like.  . 

The  discriminatlun  is  then  occurring  elsewhere,  not  in  the  welding 
program.  That  may  be  operating  just  fine.  ^But  girls  are.  in  effect, 
excluded  from  participation  in  that  Fiedeml  program,  Therefoi*e,  to 
the  extent  that  policies,  outside  of  the  Federal  ])rogram  can  cause 
the  Fedcr.nl  program  itsellto  be  discriminator}^  in  tliat  peojilo  are 
excluded  from  it,  denied  the  benefits  of  it,  or  subjected  to  discriminn* 
tion  under  it,  then  to  that  extent  prograpis  other  than  those  which 
are  Actually  federally  funded  are  relevant  to  the  .determination  of 
.whether  or  not  there  is  discrimination  in  the  particular  piogiarn. 

On  that — >voll,  I  should  not  antibipate  what  I  think  is  a  question. 
J}uMha^C>  heard  so  many  people  refer  to  the  fact  that  the  admissions 
offices  are  not  federally  fundwl,  that  admissions  are  not  a  federally 
funded  activity  aiid  admissions  arfj  not  a  federally  fimdecl  program* 
It  is  certanily  true  and  I  point  to  the  fact  that  section  901  specifically 
exempts  certain  admissions  policies,  single  sex  undergraduate  institu- 
tions, for  e.xample,  as  if  somehow  or  other  this  meant  since  admissions 
go  iiL^titutiou  wide^  therefore  everything  else  goes  insjtifution  wide. 

I  think  this  is  misreading  the  statute.  The  statute  says  no  one  can 
be  excluded,  from  participation  in  a  Federal  assistance  pr6'g'ram. 


Tf      ?n«ititution  is  oiMsratihg  a  federally  assisted  pxogram  and 
memlSSf  i  e       are  ^^^^       irpm  admission  to  the  institution 
tlm-  a.Xduderfrom.ev4^^^^     the  institution  does,  including 

^^iSSjKisa.uo^^^^ 


clcady  admissions  is  a  covereu  i7iur.<=««L«  „  ";f:n,,Pfl  pvi<?t- 

to  tlie^  extent  that  Congress  wanted  a^^^^^^ 
ence  of  sin<rle  sex  inst  tutions  which  caivbe  eligible  for  J*cderai  assise 
IS  tliev  ¥d  have  Lo  exempt  that  which  they  did  not  xviint  jncli^led 
SiseSrwise  aft  admissUs  to  ev.eiy  ^dneational  institution  would  , 

^llX^  Le?  t'lsS^i^iieii  about  the  student  assistance  program 
as  iiXcts  s^ino  of  the  other  piogi'am.f  with- Federal  support  and 
IsiUSo  prS-ns  in  th,  instir«tiSns.4ich  cj> -t  receive  Fe^^^^^^^^ 
•sunnort  Many  of  the  w  tnesses 'have, indicated  that  they  leci  since 
rSstitutioJ;  receiVes  l^Wal  student,  a^istaiice  o^^  fn!fc£S 
receivers  Federal  assistance,  I  thiplc  "afesistance  by  thc.institutiwi  , 
Sit  be  a  nroncr  way  to  put  it,  tlien  the  Federal  program  or  activity 
•SS  U  refer?^l  to  in  901  applies  to  all  programs.  Interestingly, 
Sotfoi  BaSi  ^tter^^^^^        Sot  feel  tliat  way.  Lwas  wondering  ; 

whcrcrs  a  work  study  Brogram.cai.  to  operated  to  bciiefit  the  nisti- 
"'"fs"  KuiS  Ceilainly  any  institution  wh.^^^^^^^^^^ 


evidence,  fpr  example,  uiui.  ii  ii;...<v»Y  "  "•^  ^  u  ' „r^,^,:nvnA  for  a 

rr-cflivo  a  lower  ass  stance  grant  or  loaii„or  would  be  appioved  toi  a 


■t)se.statute,  . 
an  cchication 

tlio  committee  cuiiiKS  so  aau  n,  "''".v  ^^-  vrr-  Tf  ".■  u„ 

tliiuk  any' institution  that  was  employing  practices  like  that  XNOUld  m 

■i       prohibite'd  from  doing  so.  ,  t'      t-  •  ,  ^u.,  n»ani 

Mv  0'ITar.\.  .What  about  the  Pob  Jones  L-nivei'Sity  case?  - 
he  St  den  s  at  the  institution  are  recnpients  of  Federal  graiit.s, 
FedoKaS  fodSrally  insui^d  loans,  federally  funded  direct  oan^^ 
docs  that,  and  the  students,  of  course,  are  in  all  kinds  of  "ct  Vities, 
i  th'e  iStiCions,  does  that  place  all  of  the  acts,  of  the  institution 

under  this  title?  .     ,  i  t 

SU  'Koiix.  Gould  rou  refresh  me  on  Bob  ;Jones( 
^  O'llAKA.  That  IS  the  Vetcnms'  Administration  case^wliQro  Bo^^ 

Jones  TJnivei-sity,  as  I  understand  it,  did  n(^  P^^i^^o^Pl^,^  ^^fj^^f 
eiTljrog  but  a  number  of  students  binder  the  GI  bill  ^vero  attond- 
inJr  Bob%nes  University. 


*  .  ^fs.  Kujfx.  Was  13()1)  Jones  a  totally  segi^gatcd  \iiiivoi^tv^? 

Mr.  O'Hatia.  Itji:as.A^tk>l<?-V^%^^^  think  iLia^l4*fiitQ,  .  .  j 

Ms.  Kt;hS\  YdiTkhow  ifc  is  a  little^mushy  when  you  get  into  tliafc 

*  kind  of  thing,  but  when  dealing  with  a  fully  segregated  institution 
H.iei-e  ife  no  way  that  the  P^deral  dollnis  can  l>e  spent  in  ja  manner^ 
free  fi-om^discrimination.  If  every  dollar'spent  in  the  institution  is 
si>ent  in  a  discriTuinatory  niiymen  'that  includes  the  Federal  dollars, 
I  think  some  one  can  ar^ue  that  to  the  extent  there  is  aeross-the-boafd 
discrimination,  they  have  a  problem'    ^  ^% 

yir.  QciK.  If  you  have  tiiiie  I  would  appreciate  a  me/no  from  iliti 
with  respect  to  the  Bob  Joiu?s  ea^  and  title  IX  it  alTocts  an  insti- 
tution and  its  di^rimination.  T  •  , 

ifs.  Kniix.  Yes.  ,      ^  ' 

Mr.  OT[aka.  Thank  you  yery  much  for  vou  r  venv  helpful  statements. 
31$.  KuTix.^Thank  you,  gentlemen.-      '  "  ^        .  ^ 

*  .I/Bob  Jones  was  fully  segregated,  tJic  issues  are  difFe rent  int^rnis 
of  does  the  existeAco  of  a  student  grant— and  of  coui-se  the  guaranteed 
student  loan  i>i'ogram  is  exempt  from  title  IX  because  assistance  bv 
way  of  guarnntoe  isjiot  in  title"17C--but  basic  bp{)ortunity  grants  ancl 

student  loans  are  certainly  within  that  statute.* 
If  yon  fti-e^to  use  the^iudiivct  'receipt  of  a  student  assistance  dollar, 
as  a  wavt'of  .reaching  everything  done,  by  the  institution,  if  that  wem 
suggested -as  Ifti  interi)rotafion  of  thcxlaw  ua  distinct  from  another 
,  suggestion  which  woidd  say  that  Congress  api3eared  to  restrict  this 
to  the  direct  Federal  programs  and,  indeed  see  to  it  that^jirograms 
which  were  uot  discrinj[natory  w(^re  not\ut  off.  I  think,  vou' would 
have  to  choose  the  latter  interpretation  to  b^.cousisteut  witli  the  le^-is- 
lativehistory  and  the^statiite  itself.  *    \  •  • 

Mr.  O'IFaka.  I  think  that  is  the  ai:ea  which  HEW  finds  its  greatest 
legal  suj>poTt  anyVvay  for  the  l)road  coveraire  tliey^^iveit.  I. mean,  T 
know  that  mayl)e  they  don't  think  so.  but  I  alwaj^^ised  to  think,  uulil 
T  became  chairman  of  this  snl>cominitteo,  tRat  studo'nt  a.ssistance  was 
student  assistance,  and  aftor  T  proposed  changes  in  it  aiirl  started  to 
imv  from  nistitntions  I  discovered  it  v.as  a  disguised  institutional  as- 
*sist4mce  and  not  student  assistance. 

I  know  the  gentleman  from  [Minnesota  knows  what  I  am  t.alking 
itbontjhwiny  event,  yoii  know,  c^arly.  tl\fre  ir  an  jnstitutionabaid 
^^pM.  I)ecjjrns<^wliencver  someone  proposQ3  changing  a  program  a 
Ojtrle  bit  Hiey  imniedia(:el:>^hear  fvhm  institutions  saying:  Wah  a 
minnt^,  your  chanire  ^mH  hui:t  our.  kind  of  institution  or  would  lielp 
some  other  kinds  of  institutions.-'  "  • 

They  i-eally  think  of  ir  as  being  not  only  aid  to  students  but  aid  to  the 
iii5titu!ioh,  and  much  of  what  we  fiirht  over  is^  whether  or  not  a.par- 
tjcnlar  form  of  aid  is  fair  to  one  kind  of  iiibtitution  oiuanother  kind 
of  nistitutioii  as  compared  to  whether  it  is  'fair  to  the  student. 

Mr.  QriK.  Will  jou  yield?  •  ' 

You  talk  al)Out  an  institution  totally  segregated  bv  171  ce  and  wo 
know  that  is  not  permitted ;  however/tptally  segregated,  based  on  se.v 
]S|)ermitted  under  title  IX.     .  / 
.  Ms.  Kt^Tx.  And  under  the  Constitution. 

^fr.  QtHK.  I  wanted  to  ask  you  about  that.  One  can  logically  con- 
cliule  with  regard  to  sex  title  IX  is  not  being  given  full  force  and 
effect  as  we  see  it  enforced  now,  as  for  instance  title  VI  is  enforced 
with  regard  to  race. 
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ks.JCcux.  .This.gets  iiito  a  fairly  ooini)licalc(l  legal  sjhiation  wliW^  ^ 
I  <li(ln't  ffet  into,  bccausTit  loally  is  cdinplicntal  and  I  niaiiot  fuirjr 
oapablo  of  dealing  with  it  at  this  time.  The.i-e  was  the  understandmg 
'    that  the  title  VI  leqiiircinents  were  requireinejtits  of  the  14th  ainen(l. 
meat,  and  if  you  conklu't  do  it  undei^  Hie  14th  amendincntyou  couldn  t 

do  ifunder  title  YI.  i-i       1 1  ^a- 

The  standard  \\71s  the  same;  the  discrunination  which  would  eut  ott 
the  money,  ^.yoidd  also  a  iolatc  the  14th  amendment,  at  least  as  far  as  ^ 
scii0()ls  are  concerned.  ,  vr    •  • 

m  constitutional  ^antlard  applied  in  the  area  pt  sex  discrunina- 
tioii  is  stid  evolvii^  and  thcrb  a're  those  who  would  not  want  to  fuliyt  , 
an^ree  that  the  Supreme  Court  hasJually  made  up  its  uuud.  At  least 
so  far,  however,  wotdd  have  to  aduut  that  the  Court  is  unwilling  - 
,  to  treat  sex  as  a  suspect  categorj-  ahd  therefore  is  unwilling  to  applj 
the  more  rigid  14th  ameudmeut  te^s^  that  there  must  be  demonstrated 
a  coiui;kiIUuic  State  interest  rather  than  a  reasonable  relationship  to  a 
legitimate  St^ito  interest.  -  ^  .         "    t  ^  1  xi 

.  If  it  is  concluded,  for  example,  that,  well,  it  was  concluded— there 
M-as  aSupreme  Court  rase  which  anirmed  a  State  opemtmg  a  single- 
<^ex  univemtv.  l)entusc  It  fuuud  that  other  univei^ities'  facilities  were 
nvaiiabie  to  the  other  sex ;  tJirtt  certaiii)y|bOunds  like  separate  but  equal. 

You  caiinot---oveii  though  the  operative  words  of  both  statutes  are 
uleiitiral,  and  with  respect  to  what  do  the  words  actually  mean,  you 
J       can  look  to  the  leirIslJiti\e  history  of  both  statutes.  But  when  you  ini- 
^    pleinont  the  statutes,  the  constitutional  standanls  ai*e  dillerent  and  it 
can  l)e  arirued.  for  example,  that  to  the  extent  that  the  title  IX  regula- 
tioiw  are  not  tied  in  to  Federal  uxomy  , and  therefore  not  justihed  as  a 
•    control  of  the  expenditure  of  Federal  dollars,  to  the  extent  that  those 
•  retaliations  therefore  exceed  the  tcqinremoiits  of  the  14tli  amendment 
Ihevure  not  ^luthoriml.  You  have.iv  case,  Akllo  v.  Gidu7dif/,t\mt  up- 
held California's  disability  program  desi)ite  the  fact  that  it  faUed  to 
provide  maternity  benefits  and  the  Court  held  failure  to  provide  them 
wan  not  a  violation  of  the  14th  aTnendincnt. 
So  if  Congress  were  to  pabs  a  law  reipiiiing  iiiateruitY  to  be  treated 
^        ns  a  disabilitv  and  retuiiriug  the.  State  dopartiiieiits  of  education  to  ini: 
plement  that,  it  would  seoin  that  Congi'ess  would  have  to  base  its  jus- 
Lficatiou  for  regulating  a  State  go\  erifment  agency  on'  the  Iltlifamend- 
mention  section  5  of  tlu^t  aineiidment,  Mliicli  provides  that  Congre.^ 
van  enforce  the  p^o^isIon^>  of  the  lith  amendment  with  appropriate 

legislation.  ,      .       ^  ,xi  ^ 

If  you  have  tlie  Supreme  Court  sa:^  iiig  there  is  no  1  Rh  amendment  ^ 
'     violation,  it  is  anomalous.  I  have  not  briefed  this  subject,  ilr,  Quie, 

and  tliat  irefs  into  individual  regulations. 
:Mr.  QviK.  Let  me  go  back  a  niomeiit,  Mr,  Chairman;  do  you  have 

other  witnesses?  ,  ,  .  ..^ 

:\rr.  (niAiJA.  ^Xe  ha\e  one  more  witness  and  wo  wiUw  voting  fairly 

Vr.  Qr-iK.  OK.  T  want  to  go  back  to  the  question  of  student  assist- 
anre  jind  the  regulations— it  says  Scholarship  loans,  grants,  wage, 
or  other  funds  extended,'*  ami  so  forth.  That  is  M'liat  I  referred  to 
as  ronstitiiting  Federal  financial  assistance.  , 

:Ms.  Ktriix-  Are  the  si•llolar^hIpsJ>ro\  ided  by  the  I^ederal  Govern- 
ment? . 
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Mr.  QuiE.  Tho  question  T  have  is,  is  the  JDepartinent  overextending- 
^       its  authority  when  it  says  "Federal  financial  assistance  will  mean** 
and  among  them  are  scholarships,  grants,  and  so  forth  ? 

Ms.  lytnix.  Is  a  student  aid  program  an  educnti(5n  program? 

Mr.  Qxjii.  Program  or  activity. 
,  'Ms.  Kunx.  I  caa  see  your  point.  I  think  it  can  possibly  be  argued 
that  it  is  not.  .  '        "  , 

•-i*.  On  the  otlier  hand,. they  ai*o  Federal  dollars  and  iJ  the  basis  fop 
t\th  IX  is  to  .see  to  it  Federal  dollars  are  not  spent  in  a  manner  tliat 
discriminates  against  a  person  qn  the  basis  bf  sex,  I  can  .see  a  reason- 
able interpretation  there  of  including  them.  ^       :  -  ^ 

Jfow  the  question  is,  Ef  there  is  discrimination  in  that  program, 
whataid  are  you  goingto  Cutoff? 

Mr.  QmE.'The  question  really  is  not  ^vhether  the  discrimination ^is  : 
in  the  admissions  policy,  but  if  there  is  discrimination*  elsewhere  m 
the  institution  which  has  students  attending  who  are  assisted  by  scliol- 
ai-ships,  graiit<s,  etcetera. 

Ms.  TCcrirx'.  I  thhik  I  am  not  understanding.  Yon  mean  the  fact  the 
assistance  received  by  the  student  goes  into  tlie  general-^ — 

^Ir.-QtrTK.-No,^the  students  receive  Federal  assistance. 

Ms.  KmiK,  Right. 

Mr.  Q01K.  They  are  in  a  program  and  receiving  student  a^istance. 
^  Some  of  them  are  not  permitted  to  attend* or     involved  in  inter- 
.  collegiate  athletic  activities.  Can  you  then  say  that  the  institution 
receives  Federal  financial  a^ stance  for  a  program  and  activity? 

^fs.  Kniix.  I  believe  tliat  HEW  certainly  believes  you  can.  By  trac- 
ing that  tJirough,  what  you  have  done  there  is  you  have  looked  at 
the  athletic  program,  and  I  hate  to  use  any  examples  in  the  athletic 
area  because  everybody  is  talking  about  that.  But  if  there  is  discrimi- 
nation in  the  athletic  area  and  you  find  discrimination,  the  question 
arises,  '^What  programs  do  .von  then  terminate?'^ 

In  other  words,  approaching  it,  well,  the  statute  says,  "Terjninate 
assistance  to  the  pailicular  program  in  which  yun  made  n  finding  of 
noncompliance.**  So  if  )0u  find  noncumpliancc  in  the  athletic  area,  j on 
cut  off  Federal  aid  to'the  athletic  area.  If  .someone  can  trace  Federal 
dollars  on  .some  sort  of  percentage  bai^is  ami  maiiitain,  therefoi*e*  that 
they  aiT  limiting  termination  of  the  Federal  assistanCf  to  the  particu- 
lar* program  in  which  there  1^*  discrimination,  maybe,  but  I  think 
that  \^  oiu\of  the  mush's  areas  that  ITEW  should  have  come  back  to 
the  ITIll  onrto  Ik?  tnitliful.  Putting  t]ie  same  thing  in  a  different  con- 
text, elementary  and  ^secoiulai-j.  you  havea  SGho{)l  district  with  single 
sex  tumbling  chu4p.-^  at  the  iuniov  high  school  and  that  is  considered 
dlscriminatorv^idei-  the  title  IX  regulations.  That  school  district 
received  title  I  n)on(r\r,  title  IT  and  some  title  VII  bilingiral  money. 
The  pix)grams  operated  under  titles  T,  II',  and  YII  are  in  the  ele- 
mentary .school  5  miles  down^  the  road  from  the  junior  high  and 
you  find  disrrlmlnatiim  in  thif  junior  higli,  do  you  thereby  terminate 
funds  to  tho  title  I  program  in  the  second  ^mle?  Doing  so  seems 
inconsistent  with  the  very  f.ace  of  the  .«;tatnte. 

Congi^ss  contemplatctl  IIEW  looking  at  each  Federal  program  on 
a  Federal  program  by  pro^jram  basis  and  figuring  out  now  it  was 
going  to  interpret  the  ways  In  which  the  Federal  dollars  in  that,  pro- 
gram could  be  used  in  r  li^crlminatory  manner  so  they  can  then  adjust 
the  regulations  to  use  of  those  dollai-s. 
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HEW,  by  taking  an  across-the-board.interpretation;  said  every- 
thbg  don/by  the  institution  is  within  the^, regulations.  They  have 
gotlfn  out  of  Wving  to  go  through  that  programV  P«'P'«;^  "^'y^u. 
If  they  had'  gone  trough  it  perhaps  3  jeare  ago,  they  ,wonld  have 
diacovered  that  son»  of  these  areas  are  difficult.  ■  • 
-  You  do  have  a  congressional  intent  which  iroHld  indicate  pro- 
ffPamatic  specificitv  which  would  conflict  with  an  interm;etatiou  that 
file  retcipt  of  st,udent  assistance  thereby  brings  everjthmg  done  by  ^ 
the  iastitution  within  the  scope  of  the  statnte.  ^^„„  .  " 

There  is  a  conflicting  interpretation.  I  think  a  reasonable  person 
could  have  trouble  looking  at  tiiat.  %      <    ,  +u  +o„^  f>,af 

Along  that  line,  Mr.  Quie,  I  heard  people  refer  to  the  fact^that 
the  rcccipt'of  Fedei-al  dollai-s  fr^  up  dollars  from  other  sources  so 
that  evervthing  in  tlie  institution  benefits  from  the  receipt  of  -the 
Federal  dollars  directly  orindirectly.  ^      ,    ,     a A\it^:^ 

Again,  looking  at  tlie  elementarj'  and  secondary  level,  and.it  differs 
proiTram  bvpr^rani,  I  am  sure,,  but  the  categorical  pFOgrams  I  am 
familiar  with  p^vide  by  law  that  the  Federal  dollars  must  supple- 
ment and  cannot  legally  supplant  the  doUars  wlnch^are  raised  from 
Stata  ami  local  resources.  /  «  ^    •     i'  i 

If' title  I  money  is  supplanting  local  resources,- th/Jreby  freeing  local 
reabnrces  for  other  purposes,  it  is  in  direct,  violation  of  the  statutory 
language  i>roviding  for  title  I  assistance.  .The  receipt  of  prognun 
money  under  tliose  programs  can  m  no  way  be  said  to  be  beneficial  to 
other  programs  in  tlie  system,  because,  if  they  are,  that  system  is  ad- 
mitting it  is  violating  the  law.  And  IIEW  is  admitting  tliey  let  them 

^'M^Qm^^Thank  you  very  much.  I  tliink  it  is  impprtant  tlmt  we 
take  a  look  at  that  question  .of  ^udcnt  assistance  and.  I  agree  witn 

■^lliloE;U.  'The  la=Jt  witness  is  I)r'.  >^^^^^ 
-     of  Afllrmative  Actioivf  roiii  the  XTniversifey  of -Michigan,  appoaring  to- 
day representing  the  jrational  ^Vssociation  of  State  Liiive^rsitics  and 
Land  Grant  Colleges,  and  tiie  Association  of  American  TJnivei-sities 
and  the  American  Council  on  Education.  ^ 
Dr.  Varner,  we  willbe  pleased  to  hear  from  you. 

STATEMEHT  OF  KELIJE  M.  VAaSEK,  1)IEECT0K,  AITIMIATIVE 
ACTIOK,  AND  ASSISTAKT  PEOFESSOE  OF  POJITICAI  SCIENCE,  - 
TffllVEESITT  OF  MICHIGAH,  APPEAEIHO  OU  BEHALF  OF  THE 
HATIOWAl  A8S0CUTI0H  OF  STATE  TOITEESITIES  AHD  LANB- 
GEAHX  COLLEGES,  THE  AMEEICAH  COTTHCIL  OH  EDTJCATIOH, 
AHD  THE  ASSOCIATIOH  OF  AMEEICAH  UHITEESITIES 
Ms  Varner  Mr.  Cliainnan  and  members  of  the  snbcominittec.  I  :Sm. 
Nellie  Vamer.  director  of  Affirmative  Action  programs  at  tbe  pnivcr- 
sity  of  Michigan,  and  I  am  assistant  professor  of  political  science  at 

*'l^  ilnrncSmpanicd  by  Donna  Shavlik,  assistant  dhector,  Office  of 
Women  in  Higher  Education,  American  Coxxncil  on  Education 
>rv  appearance  before  the  committee  today  js  on  behalf  of  tlie  Na- 
'    tionil  Association  of  State  Universities  and  Land^Grant  Colleges,,  the 
American  Council  on  Education  and  the  Aseociation  of  American 
•  ■Universities. 
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'  1  J+?f  7."."?'"^^,      t'.'^  opportunity  to  si^eak  in  sup- 

■port^of  title  IX  of , the  Higher  Kducatiou  Amendment  of  1972. 

T  ^ii^^<>,f.  P™P«'-«lf  ^atenient  VliicliI  will  submit  for  the  record,  but 
if TkI  I  •  f    ^^x''^  ^  i  I'ave  on  bighlightiug  sou»e 

•  «!.  V  J  '""^^  prepared  statemeut  that  arc  of  coiTceru  to  the 

n"-"  m''-  "^"""'f  without  objection,  your  statement  will 
appear  m  full  i„  the  record  of  tlie  hearings,  as  v.eil  as  your  highlights. 

Ms.  \  .\r:xKK.  Tliankyou.  •         e  « 

' .  [Thfrstatenjcnt  referred  to  follows :] 

^rmyZ  Itvt;\*-'''  «f  "IB  X.VTIO.V.M.  Assocr v- 

OX  EdUCVTIOX,  and  the  AssOflATIO.V  or  AM^BICA.V  UNIVER^ml^  ^ 

v-i/"""  ^i'"'"''""  members  of  tlie  subcommltfee.  I  am  Xfuie  Af.  Vnrnor  Di- ' 
m  an.-u  •^'"""""y«  Assistant  Prof,...soc  of  I'olitical  Scieacrat  the 

M^  rn,^Lv.W  r"!!  "'e  >»'ntionnl  Association  of  State  Uni'^rsiHes 

'"i" ''-^"^^"t  Col  pjces,  tlie  American  Council  on  Kducation  and  the  Usr^  fi- 
Ion  Of  Ainencan  Universities.  1  wisl.  to  fhanlv  the  Commmee  for  the  oddoS 
to  s,>eak  in  support  of  Title  i:f  of  the  Higher  K(lucat,r.  Aa.enC^^ 
'i'lf  r'v/n^:".''^  recommemling  that  the  Sul,conw«ittee  not  de  aror  p.-even'r 
lit  e  IX  from  becomliiK  effective  on  .Tiilv  L'l,  1!>73.  The  nassnae  of  Tilil  TV  i« 
botl.  timely  and  mo„,ll,;  appropriate.  After  hlnulmls  of  .vear^  o?  .User  mli.aHon  ' 
and  Ineqimlify  m  onr  InsfltnUnns  ft  higher  education,  tbe  tli ne  ha"  Z,e  ^ 

t  TITV  h"'  T"}  °P'«'-t"»ity  '»  »M  emientionnl  progr  ns.  t  i^  rofli- 
Kato  to  rosb  ot  lie  development  of  bunmn  talents  for  reasons  of  seV.  T  dis- 
crlmina  e  unjustly  Is  to  bo  inlnunane,  and  the  lo.s  e.M«rlence(L  hv  one  feoil^l 
Kroiip  directly  lupacfs  on  all  others  in  society.  In  recent  vears:lm,^rt"^to^™^ 
equal  opportunity  in  higher  education  for  minorities  has  been  1  iS  Sinrimlf 
of  in.nority  jironps  are  women,  the  iiuplementation  of  Title  IX.  can  Rive  !,^e  iter 
Serai!        '  i^^therUxg  of  etpiallty  for  minorities,  as  well  as  f«?\vomen  in 

^  SCOPB  OF  "PROCRAM"  AXd  **ACTIVITY" 

Til  order  to  Implonient  the  intent  of  Title  IX.  tiiafc  is.  to  prevent  (iiseriiniuatio-i 
on  account  of  hox  \n  a(ln)i.«sions,  access  and  eniployiiient.  It  ls.rea«onabie  to 
Jnrerpret  the  wording  of  tlie  statute  "education  program  or  activity"  to  apply 
to  the  total  edncational  program  of  the  Institntlon.  We  recognize  the  controversial 
nature  of  tids  issue,  i)nt  ue  res|)ectfnil.v  snhmit  that  iiny  otiier  interi)retatioii 
won  d  not  onir  severely  limit  the  impact  of  Title  rx  and  its  Intended  pnrp<we 
]o  e  iminaro  iineo[naI  treatment  of  u'onien  and  girl^;.  but  also  it  would  he  Ini- 
jWftslhic  to  administer.  For  instance,  if  only  a  s^|HH-ine  program  within  the  im- 
lUleai  science  department  measuring  commnnitv  \oting  pattern.s  uero  federally 
sjipported.  tlien  opporl^mities  for  women  would  he  profited  hv  Title  IX  for 
tliaf  "program  -  wheroas  the  remainder  of  the  political  science  depaitment'could 
legally  (Userimiiiate.  The  narrow  intorpretation  meaII^  tliat  Mune  residence  halls 
hunt  with  private  monies  would  be  aliouwl  to  diserimiuate  wheren:^  tho.se  built  - 
With  Fetlerai. funds  would  not. 

Certainly,  good  management  of  resources  demands  the  even  administration 
of  policies  and  proce<lure.<(.  Title  IX  rogiilation.s  as  pre.sentlv  written  wmild 
iiilow  for  a  ease  hy  ease  (leterminatlon  of  the  extent  to  which  one  program  affeCt.s 
or  infects  ihe  entire  educa^ionni  program  of  the  institution  or  school  svstem. 
Premieno^  for  this  proce<lure  is  to  l»e  found  in  the  court  interpretation  of  Title 
Vlof  theCivIl  Uights  Act  of 

^      '  '  crrAXOES  already  uxderway 

i*^''      ^^^'^  institutions  already  have  begun  to  re.siK)nd  to  the  spirit 

of  Title  IX.  One  year  ago,  at  the  University  of  Michigan  everv  school  and  college 
was  ashed  to  review  Us  recruitment,  adiuissioii.s.  nnancl;U  aid,  and  other  iwlieies  • 

»hvll  R|«Utj<  Act  of  10fi4.  42  t'.S.C.  t  2000<I(1K  Title  vr  prohibits  (Mscrlmlnatlon  on  the 
n2?L?.!Ai".?;'.i^?.V%f"^U^"  M^ralls  iXH^UM  progrnmR.  Title  IX  vnn 

stntwtcp  Vlj.the  IoraI  sanction.-*  fur  noncompliance  nre  Identical  under  both 
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and  procedurCij.fur -jK)xslIO<»  (llicriiuinatorj  prnctite.s  in  light  uf  the  propubrcf. 
Title  IX  re^ulatluiih.  Some  vt  tliesc  ix*lkiti>  are  alrtadj  being  niuUihed  tu  UbMire 
'  <*«'i.iUty  to  both  men  and  women,      •  .  ,  " 

'Xlie  Jinai  regulations  now  incorpttrate  the  essential  fiVst  step-in  tlie  imple- 
m(?ntatiou  pi  Titlt?  JX-iielf-evaluation.  1  believe  there  is  no  other  ^^a^  to  bij?in 
thiti  process^  Bolf-evalnation  traditionally  .has  been  means  u^ed  h\  tolUjges  and 
universities  to  as^ibt  with  the  jTorJuulation  of  .^ound  educational  puiic.^.  Further- 
U^ure,  it  allows  the  iubtitntion  to  duMgn/antl  in:5titute  new  iHdicit*:^  and  pruce- 
duri's  which  x-orrect,  un^\itt^ng  diT^criniination.  In  aild'ition,  a.s  an  atiirmatne 
action  olficer,  I  woidd.Uke  to  i>oint  on^t  precedent.^  in  past  anti-dibcrindnatioiL 
]ep:islation.  '  ^  ' 

Language  qontaiued  in  tliv  Higher  Educatitai  Guidelines  K.\ecutive  Otder 
XVMi>'  and  t!je  (Jfficu  uf  1^'ederal  Contract  Compliance  Obligations  of  C»nitract*>is 
and  SubcontrjKl^n's '  specilicall.v  refer.-*  to  systematic'  examinatlMn  ot  all  emj^jlio- 
meiit  policies  to  iwsess  the  extent  of  discrimination.  In  addition,  the  Affirmafi^c*• 
Action  and  >yu«>«tl  Kmph^.iuont  GuideI>ouk  '  of  .the  ICKOC  discu.ssea  tJie  institu- 
tional advaiiuiges  of  5:elf-audit. 

institution.^  ii^  addition  to  the  Unlverslt.^  of  J^llehlgan  also  are  undergoing  a. 
5self-evalu.it Ion.  and  are  placiui;  in  motion  correctnc  measures.  TliUh,  a  dela.^  ill 
the  implementa^tioii  of  Title  JX  ^^ould  Ik;  unfair  not  only  to  ^^tancn  but  ^^uubl 
constitute  a  regrt.-..si,4/n  ti>,progrcs.s,  alread.\  achieved.  The^  a.s&i  ssnn  iu  pnK;esA  iu 
higher  educatitMial  institutions*  has  taken  phict^  i^ecause  the  major  thrust  and 
otiJetUvt-s  of  the  Title  IX  legishuion  \\ere  just  and  reasonnbie.  The  regulatitui.s 
for  InipleUientiiig  Title  iX.  NVhicIi  the  President  has. signed,  iflso  appear  to  be 
re^fsonable  and  practical^  and  should  be  gi^en  an  opptirjunity  to  he  ti-stitl  in  etlu- 
catipnal  institutions.  ^ 

The  current  n^guhitlons  reflect  a  signilii.unt  improvement  o^er  tlie  draft  cii- 
culated  a  year  ago.  The  JJepJ^rtment  of  Healtli,  I^^dncathjn,  and  Welfare  obM%>4i-b 
ga\e  .serJt^us  attention  to  tht;  nuno  commeiit.s  and  rccoinniendatioiis  made  h.\ 
liL^titurioh:?  at'thai'tlnie.  We  can  live  wit!;*  tlioi^o  regnlatlonk 
*n«y,c-ier,  I  do  not  mean  to  say^tjiat  there  are  not  still  some  problems,  but  I 
*bclieve  t  liey  are  ina  iiagea hie.  Lot  me  ehi hpra te : 

1., Grievance  l*'rocCtitireif— Sectitm  80.S(I*)  Buhpart  A:  There  ^^^ll  be  some  dlltl- 
cultieK  Mlth  re<pfiring  recipientis  to  establish  grlcNance  pn^cednre^  to  rcsohe- 
Miident  and  eniphoee  complaints  atiout  actii^ns  pnililhlted  by  the  .^tainte.  Maii^ 
in>titutioiis  probably  do  uot  have  student  complaint '^iroccdnres  and  tliese  wuuhl 
have  to  he  established.  Most  institutioiis  lia\e  employet;  complaint  i^rocedures  U.a 
they  have  proven  ti»  be  slo^^.  cumhersouie.  and  of  Umlte<l  effecth  eiiess,  since  any 
internal  deci.siuns  are  subject  to'  reMe«  by  an  tnitslde  agency  in  di.^icrlminarioii 
(U.'ies.  *J'lur^^-  is  no  persuast\'e  reason  to  helicNe  that  ctan'phiint  prueedures  in  flu% 
studt:nt  area  will  be  more^fiicieiit  or  erfectl\e.  Prwednres  for  hoth  students tind 
eiiipio\ees  cart  bo  rreated  in  institutions  \\here  thc.\  do  not  nowliwi.st.  ^owc^er... 
tho  establishment  uf  any  such  promlures.  \\hlle  gfMid  niojhigenieiu  practice,  ui 
tliaj^the}  provide  for  rei  ieN^  at  the  institutional  level,  «onld  .'Jti!I  f.'^^x-  ::u  ixi:>tuig 
limitation,  regulations  d.>  not  pnjvide  for  Fedtral  agtnc}  re^ic^^^  ur  deferral  tif 
that  procedure.  *  ^ 

2.  Opportunity  ft>r  study  at  a  foreign  Institution-  Section  u  )  Suiipart  . 
The  b)ng  .nuuiding  perj^on.ii  prestige  and  .subu-M^i^'i^t  oppoit unities  aiTorded  ity  (he 
Khode^  scholar.^hi]).^  are  NiTtnaiI.\  undisputed*  It  i.s  therefore,  huportunl  to  point 
out  timt  the  proNislon  of  "reasonaOU'  ti[>tH'rtiinltles  for  similar  .studies  ftir  num- 
her.yof  the  i>ther  se,\  '  does  not  automuutally  create  an  e(iui\alent  a^^ard  tosmh 
prestigious  progk.iins  as  the  Rhode.««  .scholarship.  Great  care  «ill  ha\e  to  be  e.\ef- 
cisptl^in  eon,sirucliLUg  program^  of  foreign  study  fox  all  .->tu(lent.s  in  onler  lo  a*suu.- 
equity*.        ««' ,      '  * 

:i.  Kducatro*li^rrogra!.i.s  aiid  Activities-  Section  (h)(2)  .Sjihpart  This 
section  of  the  i*i '.v,  r^gulaticuis  repeat^  the  prohibition  a^'ainst  proNiding*  on  tlu- 
hai^h  of  sex,  ^'different  aid.  benefits,  ^r  services.'\Strict  adherence  to  tin!^^ro- 
hibitipn  may  I:.".',  i  ndvrrse  effect  on  a  nund>er  of  programs  and  .-^crNlcrs*  suth 
as  Jutern^llip.programs  for  \N<aiien.  wom^»n's  employineut  counselling  or  w.riuta  > 
ad^  isor>'  committees  initiated  in  many  Institutions  in  hehalf  of  \so*aen.  Tt  Is  n  ^t 
clear  whether  any  or  hll  of  the>e  6 pes  of. programs  and  .*»er\.lce^  would  be  per- 
mitted under  Fhe'^afflrnuitjvc  action"  clause  of  the  regulations. 


*  K.S.  Dcimrtment  of  IToalth,  Kducatlon,  tnd  WclfrtriC,  Higher  Kdacation  O(lldcllno^> 
l^xi'^^Hth-e  Onlfr  lllMO,  107:2. 

^Ibia.,r>.  BOandCl. 

*  r..S.  TCqual  Urr.ploymont  Opportunity  Commission,  Affirmative  Action  and  Equa> 
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4.  Remedial  Actiua  and  Enforcement  Jl*r^iee(lure»— Section  86.3(a)  Subpart  A: 
The  present  vensiun  uf  the  Xitie  IX  ^^uideUne&'mak&i  remedial  action  an  integral 
part  ot  the  body  of  the  regulations  gather  the^n  the  '.*procedures"  subjxart  (F;. 
A  slight  'Catch  2*J"  problem  is  entaUed  in  tliis  organization.  Section  SC.3(a) 
requires  the  inbtitutiun  tu  take  such  reinedial  action  as  is  deemed  neces^ry 
the  director  on  a  lindin^  uf  ^ex  dli<cri4)Jjnatlon,  However,  Section  86.4(a)  makes 
actti*tan«f»  uf  thi^  rtmedUl  ord^'r  a  part  uf  the  assurance  of  compliance  that  the 
recipient  must  life  in  order  to  apply  ifor  federal  assistance.  While  It  might  be 
argued  that  remedial  action  eould  be  a  requirement  or  sanction  upon  a  projper 
.finding  uf  yiolatiun  uf  Title  IX,  its  Indualun  as  a  jmrt  uf  a  required  assurance  of 
compiSuUcc  is  almost  like  i)leading  guilty  in  advance. 

ATHLETICS' 

t 

BToni  reading  the  newspaper,  looking  at  the  list  of  witnesses  that  have 
api'iaml  tei'^  rir  thl.-»  t'winniiUie,  and  assessing  public  knowledge  of  lUtle  IX, 
om-  R mid  rnlnK  atiiletlu->  the  uiii^  i.ssue  addressed  in  these  Kegulations.  We 
c  'rl*iuib  I»eUvve  that  atliletus  are  an  integral  part  uf  the  educatiunal  process 
o(  iduiatiiiUal  in.sUtiiUunfe,  wv  al.">u  know  that  grusi^  di.*j^  riminatiou  has  existed 
la  aihietlc  i^rograiit.-i  fur  >\unieii  m  Aiistitutiuiib  of  higher  education  and  that 
'ciianji^  In  tl»is  area  of  tanipu.>  life  is  neces5>ur>',  bunie  changes  involve  scheduling 
at  failUttcs  and  ytatr  relutnei^  siuiple  management  lugistics.  Other  changes'^ 
n  4..ir^  re  ixtiuii/iatiiiu  uf  privritJt-N  disuu&Mvn  of  \rtlues,  and  allotment  tif  funds. 
Tlit^f  iir*,  :i*,.ry  .>criuu^  prubltiai*  that  ha\e  niany  diuivu^^iuns  and  require  tlie  best  i 
talud^  of  th^*  n.^n  aim  uunieu  ihrccti.v  iuiui\ed  and  the  irrespective  of  the  rest 
of  us  for  solutioiii;^ 

If  M'enis  tiuit^hi*  ngniati..jirt  a.-*  prtnnulgartnl  aiaw  for  rea.sunable  solutions 
if  iltv  uitiniati;  Muti»>fia'  of  equai  i>piM*rtuiiit>  is  agreed  upon,  llierefore,  we 
rt'i uiiM>i((Uid  il/ii  C*iiigrt.sr»  rttaiu  the  atUIetic  pruviMuns  uf  the  regulations,  but 
j^ii'^aue  tiMI  iaslituUtau-%  need  iieAiOiUt.v  in  dctenniidng  liuu  to  provide  equal 
oj*iiortuniiyiii  this  area.  ^.  , 

,    I  havt*/>atliiii'd  fur  >uu  »<^nui'  ot  tiie  i^rl^bi*  ni.>  «*•  feci  will  be  encountered  in 
the  bii|)ient 'iitation  uf  tlle^e  Hegiilatiwitf*.  X^/Ul*  ut  these  prubieins  are  insur- 
,  ia«#*int«ibU  ,  tlienfuri*.  tin  A>M#ciatiunfN  I  repri^ent  wish  to  urge  that  July  21, 
^     /     11)75  remain  the  efToetlve  date  of  the  Title  IX  Kegulations. 

^  R.AU\l3ttiM>\JlIUN   Tu  PUhSilJbNT  Ct».NCMt.\J.Ntf  rUOmSEP  HfcULJ^VHU.NS  o*N  TiTix  IX 

Uf  THE  KdLi'ATIu.N  AmE.NDMB.Ms  uF  liHJ,  AuOl'TtD  JJ*  TUK  ^ArIO^^VL  GOMMIS- 
sin.N  o.\  THE  OimKRVA.NUli  OK  iMEUNAriOAAL  WoMKN'S  YbAB,  MA\  16,  1075 

lilt*  NaU«»iial  (Vn.  lifssiun  un  tlie  Ubsurvance  of  Intornatiuaal  Wumcn's  Year 
ha.N  a.-»  uiio  it(  At.-y  pfii*mO  ihaitdaies  the  full  and  prui»er  enfiirct  ineiit  uf  e-\ist1ng^ 
F«'*I»TaI  li'^ri^Litluii  baniiing  di.sQriniin<ition  uii  the  basis  of  sex. 

The  n^giilatluu^  tu  iiupkiiK'nt  TUIe  IX  uf  the  Kduu<tiitai  AiacudiiicaiL)  uf  1*172 
art'  <i*.>v  avv.*lUii4  appruwil  h.\  the  Tn^ideaU  Thih  lau  la  tUv  ^l^^t  banning  dl.s- 
iiiiu>uUi>ai  iHi  tliu  ha.^in  of  dt'X  in  jijl  ednuUiuji  pn>gnttU6  itial  activiiies  receuliig 
F<'ih*rjil  llnanoial  assistance*       . ,  * 

Thi^re.are  four  areas  uf  the  draft  regidations  uf  particulaf  concern  to  the 
(%>iiiiiii>sluii.  As  they  .>tand,  Ui'-\v  do  liot  aj^i^car  tu  rtJlfct  the  intt  nt  of  the  legls- 
lathi'  iii^tt'r.K  'Jlttus  tiu*  ('^/ninii.-^slon  retuaiiaundb  that  the, I'lx-Mdeut  consider 
th<*  {*ollo\ving  ri'cummendations:  * 

1.  TIm*  pn->wit  \erM..n  requiri'>  re>utt  tu  intirital  gtlcNana  prueedures,  whicli 
iiAa>  bx-  uiabuy  i»rt'lt>a^i'd.  Wc  rtxuiutaeivl  ath/wmg  cunlpiaiIlant.^  the  option 
i#f  a-iju  int*Ti*ai  gra-ViiUie  i»nHi'*lun if  an  iii^tituliun  has  thtm,  or  flUng 
i»*.4ipi.«iiii>i  tlins  ii.v  wiUi  the  Iieparliiiuiit  uf  Tlealth.  Ediicatiuu  and  Welfare.  The 
t  >aipilaiiiant  w\«>uld,  o{  oairhu.  haw  tiic  \iptl»n  uf  tiling  with  huth  HEW  and  using 
tho  inrr  rnnl  xriovanfC  proccd«r{». 

2  A.  i»»  w  prt.\tsi.ai      nfoded  whicii  wuiild  rt  iiuire  the  recipient  uf  Federal 
a-^^i^iaiHU  iu  i«auiiKl  aiid  laihli.sli  Mlf  i  Wihiatiun  to  a^^ess  lU  status  in  regard 
t)  •M'^iuiit  X -V  dlM  riiiiiaaiiun.  iiii<^  (*\aiuatlun  .shuuld  tu\er  adnii.shluii  prautice>, 
Hiaiiuial  aid.  (Hhaaih^nal  iir^grain  a».tt'^>,  tnrriculum,  and  atiiletics,  as  well  as 
.  onqdf»ynirnt,  ^ 

\  ,i.  \\v  recomnitnd  the  estabU aliment  of  a  uniform  pcn.sion  policy  under  the 

i-xi«»tiiig  Federal  k'gi^iatiun  nuw  tu\eriftg  empluyment*  Xlie  El^OC  guidelines, 
,      whicli  nupiire  iquai  iHirludlc  henefivs,  Wuuid  appear  to  be  mure  equitable,  and  w© 
would  recoiumend  timt  tlie  Title  IX  regulai  ..*ns  reflect  this  approach. 
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4  ThP  section  on  athletics  Iras  been  unduly  ^venl£ene(^.  Wc  recommend  deletion 
o^c  ref^em^ To  c^utac^^  rc,.la^:en.ent  of  the  athletic  sections  wuh 

''^'Kom"^°iaoa'^^^^^^^^^^^  to  sign  the  regulations  wiU.ln 

the  ncxtTe^  wce  J^o  t^at  the  school  year  will  begin  «ith  the  regulations  m 

place.  ^  D^AiT  ro»  a  Spows  Bujc  or  Kiqhts 

Inasmueh  as  women  have  been  relegated  to  an  Inferloy  position  .In  a  n.ale- 
doXtted  siwrts  wdrld  and  "Inasmuch  as  we  have  not  JJeen  allo\yed  «  »re 
«ZlK  in  the  declsi<jn-.naking  hodles  that  .letermlntysports  we  have 

pSgated  the  following  Bill  of  Rights,to.give  us  our  equal  share  in  a  more 

,  ""'i!  Tha\Tomero?  all  ag.s  have  the  right  to  participate  in  all  sports  of  their 
rtwit  i-hiwKini?  rather  tlian  in  a  few  sports  of  men's  choosing. 

^^  Tirat^scli^  s  and  colleges  have  eflultabie  athletic  facIlities.K.ul  eouitab  e 
fnndiiig  for.  women's  and  men's  sports  rather  than  minute  funding  for  the 
wnmcii/elrls  and  exorbitant  funding  for  the  men/boys.  » 

all  go\H.Tnuig  sports  bo.Jles  that  claim  jurisdiction  over  woineu/girls 
and  meu/bo  ^'have  eqtmiity  of  woLn's  l  epi^sentation  on  tbC- ruhng  co.nn.lU^^^ 
■  I  on  all  subtoratoittees,  vi-^.,^lje  Ol.vmpiu  Committee,  the  United  States  l^w 
Te  ni"  1  sJJmti.^f.  and  interinrtiunal  Lawn  Tennis  fi\.rnUou,  the  Nation  1 
Softball  Assorfatlon  and  Fe<li>ration.  the  Internationa  Amateur  AthleUc  Fed- 
ora Ion  thrJ^iioiml  Federation  of  State  High  School  Athletic  A«ioaa  luns  otc^ 
4  That  brochures  and  news  releases  from,  schools  and  colleges  regarding 
att  Jc  lemnr^^^^^^  give  e<,ual  information  on  «o«.oi.  s  ami  u^rTs  teams 

and  competitioiw  lather  than  almost  exdu-sive  coverage  to  mens  sij"^  ^- 
3  '111 at  selwol«..  f,lleKes  and  universities  give  e(i«al  consideration  to  dualitied 
.  wclliJu  as  athlelf^Tdir^^^^^    a.id  coa.  lies  rather  ti.an  exclusive  consideration  to 

"'c'  That  the  media  recognize  their  responsibility  "in  giving  eQual  iraporfance 
la  their  courage  of  local,  national  and  international  women's  athletic  events 
rather  than  predominant  beverage  to  men's  athletic  events  and  little  or  no  cov- 

""^ThaU^ie  Sra  hire  an  eounl  number  of  oualinea  women  to  report  and  com- 
inPiiintP  on  SDorts  rather  than  an  exclusive  coterie  of  men,  and  that  the  TV 
me  a  judge  1^^^  women  in  their  hiring  practices  rather  Uian 

hiring  on  the  basis  of  good  looks  for  women  and  alleged  competence  Jor  men. 

8  I'hat  inaniifacturers  of  toys,  games  and  si.orts  f<l"  P™«°t 
lan-uage  and  illustrations  in  both  the  outside  packaging  and  advertising  of 
their  product  since  this  is  a  visible  attempt  to  play  up  the  so-called  masculinity 

"'o^That  locf  "or  national  s-poiisors  who  claim  to  be  giving  sporte  opportunities 
to  chfldren  avoid  conS^^       exclusively  or  almost  exclusively  on  boy  chil- 

''To'Ct'Sf  ra'd^tS^^  Fame  give  canal  consideraUon 

to  noinination  and  election  of  women  athletes  and  that  Halls  of  Fame  in 
such  liidTvidua"^  as  golf  and  teiuiis  have  an  eq.ial  number  of  women 

WeX'^SrsTgnT'so^^^^^^  of  this  Bill  of  Rights  by  all 

Jrt%consc"ous^P^^^^^^^^^  and  theU  active  condemnation  of  all  orpni.aflo,.s  fod- 
emUo.Js!  schoofs,  colleges,  corporations  and/or  media  who  violate^ any  of  ihe 
provisions  ^ereln  ,  Consultant,  TJ.S  Center  for  Inter- 

natlonaMVomen's  Tear.  lO-JI;  Ms.  N.  Peggy  Burke,  I'resident- 
Blect  Association  of  Intercollegiate  Athletic  Wome^;  Hs.  El  za- 
beth  East  Collegiate  Champion  Gymnast;  Ms  Wllma  Heide 
'   .  •  Na  onal  feminist  leader  and  forWr  President,  NOW ;  Dr  Neil 

Jackson  »Former  Olympian  and  iVSsistaiit,  Athletic  Director, 
AVoSk  Sporis,  Michigan  Stiite  University;  Ms.  Joan  Joyce, 
■  AVorid  Clmmplon  Softball  Player?  Ms.  Barbara  D  I-ockhart. 
ivrmer  Olympian  1000. 19<W ;  Assistant  Dejjn,  College  of  IIPERD,  . 
Teranle  University;  Ms.  Cal  Papatsos,  Director,  NAGT\S  Na- 
tional Conference  on  Women  in -Sport;  Ms.  Roberta  Ramo,  At-  , 

~  xrh^  ,I<m*r.  were  brought  tonether  as  iports  coniultants  for  tHe  U.S.  Center  on  th» 
InterSfttlJfu  Wota"n'i  XeTr  ind  tht  State  Department 
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fonioy,  SiHidnli^r  in  l(^a!  ri^'hts  of  woinon  in  s\mt;  M.^.  Besjne 
Stockura,  Virjilnlji  Sliins  itiayor  s\in\  roonlinator,  Women's  ith- 
ColIeKe;        Gladys  M,  IIei<iman;ji^onnaiin 
%        ,  A\  orid  renins  Majjazino  and  ^Vnnder,  Virginia  Slims  Circuits 

Ms.  Yajjxkr.  Fii-gt  let  nie^sav  that  we  woulil  like  to  urge  the  sub- 
waumttee  not  to  frikc  am  aUion.-.  which  will  pre.vene  the  leiruiations 
from  beeoming  ell'ective  July  21.  We  feel  that  the  statute  is  tiujelv 
uufl  morally  appropriate;  that  wuiiim  ha\e  waitecl  a  long  time.  There 
has  been  a  great  deal  of  di^c^hnination  in  the  univensitieb.  a  great 
deal  of  nie(tuality,  and  we  shunlil  jiow  uimi* 'forcefully  to  in'udenient 
the  regunitions.     ^  . 

We  feel  it  is  inhumane  to  diboriminate,  a  lo^s  wlndi  we  know  from' 
the  expenenee  of  one  group  in  society,  impaetb  on  all  other .gVoup.s 
and  this  isdirectly  related  to  the  probli'nii>jiow  experienei^d  by  minori- 
nes  where  there  has  been  a  lag  in  their  pioirrehs  in  the  arVa  of  higher 
t^ducation,  and  to  move  forcefidix  on  tliKs  point  of  the  title  IX  re<nila- 
tions  can  give  impetus  to  greater  e(inalit\  for  minoritie.s  as-^velT  as 
» Avomen,  ^ 

We  also  would  like  tq  connnent  on  the  problems  relating  to  the  scope 
ofeovcrageoftitlelX  regulations.     ^    ,  ^ 

We  realize  there  is  a  great  deal  of  lolitrover^  regarding  the  defini- 
tion of  educational  program  ai  t  i\  it^ .  We  feel  tliat  it  h  only  reasonable 
to  interpret  the  wording  of  the  statute  to  eni  (Hiipai>i>  tlie  total  educa- 
tional programs  of  the  institution. 

ITEW  appears  to  ha\e  made  a  \er\  rea;-onable  and  responsible  an,d 
moderate  interpretation  by  Using  the  title  \  I  precedent  as?  a  guid<» 
for  title  IX.  The  case  cited  in  the  regulations,  Tayloi*  County  v. 
Fh  chy,  a  case  .based  upon  interpretation  of  title  W  reirulations/is  a 
veiT  modern  and  respon&ibli*  case  which  allows  protection  for  insti- 
tutions by  admitting  that  funds  are  not  autom^Uically  cut  off  froju 
institutions  just  beuiusc  of  dUn Imlnatlon  xw  one  i>articular  piogiam. 
buritrlVe.-'  alloAv  for  tlu'  fart  that  one  particular  piograin  on  a  cahe-ln- 
t•a^•e  hasib  ran  be  aflialcd  b\  di^crinlInator\  practices' in  tlie  entiVx' 
institiitjon.  *  *        .       '  t 

feel  that  to  gi\e  an\  other  interpretation  to  the  definition  of 
]:>rograni  actixit}  wouhl  ijt'\eicl\  limit  the  impact  of  title  IX  legula- 
tions. 

^Moreover,  they  Jiiay  be  imi)os-ibli'  or  Aei\  difiicidt  to  admiiiister. 
For  example,  to  take  a  large  uni\erhit.\  like  the  Uuivei^itv  o(  Miclii- 
gan,  we  ha\e  residence  halls  that  are  pri\atclj\  funded  and  indred 
diMrimination  coidd  (ake  plaic,  while  tho.-e  tjiat  recei\c  lanjeial 
funds  would  not  be  permitted  to  discriminate. 

Siniiliirly,  in  \anou^  piograms  thiouglicnit  the  mii\ l»r^>itie^  one  proj- 
eit  »\hi*  h  is  funded  In  Frddal  fmuL-^tynld  not  di^rriudpati\\\ bile  thi* 
J  »».\t  olhye  which  ivS  iii>t  fmuled  b\  Federal  funds  would  be  allowed  to 
discriminate.        /  ' 

>Sf>  we  w(ndiVlike  to  iirgc  the  tontinued  lecognition  of  the  appTit^a- 
'livjjify  of  title  Vr  interpretations  to  title  IX  regulations. 

]\fnny  changes  we  would  like  to  point  (Utt  are  alrcad\  on  the  wa\ 
in  in.-titution.-,  ihanges  that  are  reh]>ondinir  to  the  si>irit  uf  title  IX 
t'\en  before  the  regulations  lm\e  beeome  effcctixe.  As  earl^  as  a  >ear 
aao  when  the  pro]>o^ed  regulations  were  Issued,  tlie  UnixerMty  of 
Mii'higan  and  a  number  of  othei  institutions  began  the  process  of  self- 
e\aluation  in  which  tlH'\  asked  their  fccbools  and  collej^es  to  review 
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the  pofllcics  and  proceiluros,  ami  tlie  pracHccs  that  arc  occurring  by  the- 
provjbions  uf  title  IX,  iudtuhn^'-ai cab .^uch  as  adniissions  and  financial 

Ahuost  invariabl\,  \er\  fcerioui  and  insurmountable  problems  were 
jiot  iuieo\ered.  Xlierc  were  buinj?  piobleius  with  respect  to  sex-restricte(l 
Mtbolar.ships,  bonie  probleuii^  hi  home 'areas  relatinjr  to  housin*^.  and 
.^x»uie  aUeriitionV  that  had  tu  be  made  ab  mcU  as  some  j)robleuiS  rehitinjr 
•  to  areas  i^ucli  aj>  tcbting  iuid  counfce)ui«r.  Ime  we  noticed  in  the  revised 
regulations  HEW  seenis  to  Inne  piMm  considerable  attention  to  tlie 
coiTunentir  oiVered  In  miiny  hi:>(itution^.  that  the  regulations  as  cur- 
rently worded  reflect  an  iiupro\einent  which  in.-titutions  can  live  with. 

M()reu\er,  theie  are  man}  -jireceilents  tlntt  ha\e  already  been  set  up 
under  tlie  Executive  order  implemeuting  the  higher  education  reg- 
ulntioiib  for  11240  \\hich  allow  iur^titutioiis.  or  urge  and  t?tress  that 
institutions  should  enga<^e  in  self-evalu^ition.  .  , 

We  feel  that  this  certainly  is  a  \er}  viable  provision  in  the  title  iX 
regulations.  Theiefore,  wc  \\ould  bke  to  ur^e  that  tJie  reguktionSj  or 
the.gains  that  ha\e  been  luadeshuuld  be  allowed  to  remain  and  that 
the  regulations  .sliouKl  br  allowinl  tu  be  tested  in  the  insfitutioiis  and 
j>reas  of  diKM  iminiitlon  which  art*  not  now  feared  that  can  be  worked 
our  over  a  period  of  time- 

In  other  words,  we  belie\e  that  the  problems  that  still  exist  are, 
manageable  problems.  ,         -i  i 

fx't  nie  take  a  minute  oi;  two  to  highlight  what  some  of  tlie  possible 
problems  could  be. '  ^ 

One  section  of  the  regulations  suggests  that  institutions  establish 
conipluinl  inocedurcb.  Many  institutions Jiicludiiig  inj'  own.  do  not 
currently  have  complaint  iirocednies  for  students.  We  have  coini)laint 
l)roccdures  for  employees.  These  are  working  ^\itli  varyhig  degrees  of 
elfectiveiiessand  elliciency.     \  .    i  j. 

We  notice  that  the  current  regulations  have  not  provided  for  ^ 
Pedci-al  agency  deferral  to  institutional  procedures.  Of  course,  this 
iS  a  weakness.  Kcverthele^s.  we  are  i^lea^ed.tp  see  tlie  inclusion  of  this 
^  pro\ision,  becau^t*  it  does  allow  management,  as  under  the  Executive 
order,  to  have  the  first  opportunity  to  review  i|s  own  practices  and 
^  ])oliciejatMnake  evei  \  efTort  to  conform  to  both  the  letter  and  spirit  of 
the  Ia.w  by  cor  recti  ng^practici,^  and  policies  where  they  have  disi)arate 
impacts.       ,  ^  .  ' 

We  also  note  that  the  section  pr()^idiIlg  for  opportunity  to  study 
abroad  is  one  which  will  ]josslbly  caiise  some  serious  problems.  The 
Khodes  scholai-ship.  for  example,  is  a  very  prestigious  scholarship 
and  subse(pi"nt  o|jportiinities'are  deii\cd  from  having  been  awarded 
one  of  these  scholarships. 

XoWjtbe  regub\tions  as  currently  worded  would  proviile  an  o])por' 
tunitv  for^rudv  by  membei-s  of  the  other*  sect  ion,  but  this  does  not 
automatically  create  an  ef|uivalent  prestige  or  subsequent  opportunity 
as  is  now  attached  to  the  Ehodes  scholarship. 

We  feel  that^rreat  care  w  ill  ha\  e  to  be  taken  to  provide  equal  oppor- 
tunitvfor'v\'omenintlii,sarea.     ,  .  ^ 

Now,  the  current  regulations  prohi^jit  i)rovidiii^  on  t]ic  basis  of  sex 
dilferences  in  aids  and  ser\  ices.  These  institutions  in  the  la§t  few  years 
have  mined  to  establish  a  jiunibcr  of  program^  directly  to  benefit 
women.  Some  of  these  are  intcrn^llIpS5  for  example,  as  we  have  at  the 
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Univei?tty  of  Michigan,  hare  various  offices  to  provide  women's  pro- 
gpiiiis  or  women's  aavisory  committi^  and,  of  course,  the  regulations 
as  currently  worded  do  not  clarify  whether  these  kinds  of  programs 
would  he  permissible  under  the  amnnative  action  section  of  the  regu- 
lations, so  there  could/be  some  adverse  impact  on  special  programs 
that  have  been  established  for  women. 

The  remedial  action  is  another  area  that  presents  some  dilemma  for 
'  institutions.  One  section  of  the  regulations  reqiiires  Institutions  to'  take 
remedial  action  upon  a  finding  oi  discrimination,  while  the  next  sec- 
tion makes  acceptance  of  this  remedial  action  a  part  of  the  assurance 
of  compliance  that  a  recipient  must  file  to  apply  for  Federal  assistance. 

Therefore,  there  appears  to  be  some  requirement  f 6r  advance  acquies- 
cence of  guilt :  nevei-tJiele^,  we  feel  that  these  are  problems  that  can  be 
managed  andwe  do  not  think  that  we  can  wait  for  a  [>erfect  law.  So  we 
urge  the  committee  not  to  be  unduly  concerned  about  some  of  the  prob- 
lefns  associated  with  the  regulations  and  to  move  forward  and  let  the 
implementation  talce  place. 

Let  me  just  comment  in  concluding  on  the  athletic  area :  we  are  aware^ 
of  the  tremendous  amount  of  debate  and  coiitroversy  surrounding  ap- 
plicability of  title  IX  to  athletics.  I  re&llj^  do  not  wisluto  get  into  a 
great  deal  of  detail  in  this  area.  We  think  it  isjbetter  that  the  experts 
work  out  the  problems,  but  the  Assomtions  do  believe  that  athletics 
compose  nu  integral  part  of  thejeducafional  process  of  educational  in- 
stitutions and  we  are  avvare,  and  we  know  thiit  gross  discrimhiation  in 
afliletic^)rograms  for  women  had  and  doo^  occur  still.  It  seems  that 
these-^giilations,  as  promulgated,  allow  for  reasonable  solutions  in 
^this  area.  Therefore,  we  wish  to  recomme;id  a  retention  of  the  athletic 
provisions  of  the  regulations  and  a  recognition  of  the  need  for  flexibil- 
ity in  determining  now  to  provide  equafopportunity  in  this  area. 

"l  would  like  to  conclude  by  summarizing  the  three  things  I  have  at- 
tempted to  do  in  the  last  few  months.  I  have  tried  to  delineate,  outliAe 
several  problem  areas  which  wet  observed  with  respect  to  the  current 
regulations.  1  have  tried  to  also  say  that  we  do  not  feel  that  these  are 
insurmountable  or  unmanageable.  ^  (! 
.  "I  ask  and  urge  you  not  to  take  i^ny  actions  Uiat  would *]^revent  the 
implementation  or  the  effective  date  of  these  regulations  as  of  J nly  21, 
1975.  *  ^  ^ 

Thank  you. 

Mr.  O'Haka.  Thank  you  very  much  for  your  testimony.  Dr.  Varner. 

I  would  like  to  address  myself  for  a  moment  to  the  question  of  the 
emphasis  on  athletic  activity.  The  emphasis  on  athletic  activity  is  not 
'  the  chairman^s'eipphasis.  In  my  mind,  that  is  fairly  far  down  the  list 
-of  iss'uesin  the  title  IX  regulations:  / 

So  the  way  we  conduct  the  hearings  is,  we  have  asked  educational 
associations  of  different  kinds  thi^t  may  wish  to  l>c  a  witness  and  ap- 
pear, such  as  the  association  ijx  behalf  of  which  yon  are  appearing. 

The  difference  hi  t^His  cas^  is  that  we  bad  something  occur  that 
docs  not  usually  occi^r.  The  organizations  on  belialf  of  miich  you  are 
appearing  af^pcar  Ij^ifore  us  every  tirpe  we  have  something  on  educa- 
tion. The  National  A.ssociation  of  Collegiate  Athletics,  the  Associa- 
tion of  Football  (/oachesj  the  football  coaches  very  seldom  have  to 
appear  and  they  did  ask  to  appear  on  this  one  and  their  concern  is  pri- 
marily in  that  area. 
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That  I  think  resxilted  terns  of  publicity  at  least,  because  the 
papers  were  more  intettctltjl  in  that  aspect  of  it,  than  m  other  aspects 
of  attempting  to  focus  it  on  athletics.      '   ^   ^  f 

My  own  personal  view  is  it  is  not  the  main  issue  m  the  regulations 
and  I  iust  wanted  to  make  it  clear,  that  it  is  not  my  infOTt  that  it  was 
0ven  that  kind  of  focus.  As  a  matter  of  fact,  I  am  veiy  iinhappy  over 
the  focus  because  it  tends  to  muddle  the  other  issues.  Having  every- 
body walk  up  here  and  testify  about  athletics  and  ignpre,  many  of 
tliem,  some  of  the  issues  We  agree,are  more  important. 
.  I  want  to  coiigratulate  you  on  your  statement  because  you  do  get 
-into  other  issues.  1  think  you  do  so  quite  well.  ,         .  , 

'.You  have  mentioned  two  of  the  areas  of  concern,  the  requirement 
for  self-evaluation  in  this  action,  in  the  regulations,  and  there  is  a 
requirement  for  self -evaluation  and  a  requirement  for  grievance  pro- 
cedurcsiu  the  regulations.         -   ^  "  vi 

Now,  you  point  out  in  your  testimony  some  orthe  problems  associ- 
ated ^vlth  that.  For  instance,  you  point  out  that  the  self-evaluation 
thing  is,  in  your  opinion,  an  essential  first  step  and  that  yo\i  speak 
here  of  other  statutes  and  Executive  orders  in  which  people  are  urged 
and  ericoui*aged  to  operate  self-evaluation.  I  recognize  that. 

But  I  don't  see  where  the  authority  to  require  an  institution  to 
conduct  a  sclf-ovahiation  program  comes  from.  I  have  read  and  re- 
read title  IX  and  I  don't  see  anything  there  that  it  woidd  seem  to 
ilie  justifies  a  regulation  that  requires  an  institution  to  conduct  a  self- 
ev^aUiation  program.  There  mav  be  ones  that  they  probably  ouglit 
to  Bave,  I  think  vou  make  an  excellent  argument  that  they  ought  to 
ha^.e  some,  just  like  a  grievance  procedure.   '  .  '        .  . 

1' think  any  institution  that  has  its  h^ad  scre^\:6d  oii  tight  is  going 
to  figure  cut  that  it  ought  to  have  ^grievance  procedures. 
X  But  I  don't  SCO  anything  in  the  stal.ute  that  requires  tlicm  to  liave 
\a  grievance  .procedure.  I  don't  sec  that  it  is  the  responsiW^^  the 
Pepartment  of  Health,  Education,  and  Welfare  tof'say,  "Weil^  prob- 
ably the  Congress,  if  they  thought  of  it  they  would  have  required  it, 
so  we  will  require  it.''  , ,  ,  i .   ^        -  ^ 

,   There  are  all  kinds  of  people  running  arouiid  tlus  towii^  not  as 
miany,  fortunately,  as  there  were  a  year  ago,  who  think  it  is  up  to 
them  to  decide  what  the  law  ought  to  be,  rather  than  the  Co;igrc^ 
or  the  people  charged  with  that  responsibility.  That  is  the  part  thar 

>roubles  me.  '     ,         ,  ^      ,      . .        '    ^  ' 

I  am  for  a  grievance  procedure  and  I  am  for  self -assessment  prac- 
tices. If  somebody  were  to  propose  such  an  amendment  to  ±he  stat^ute 
to'  mc,  I  would  think  very  seriously  about  it.  But  that  was  not  indi- 
cated, that  kind  of  concern.    * 

Now,  about  the  athletics  thing,  I  think  it  is  a  very  complex  and 
dilTicult  problem  and  I  think  the  real  problem  is  that  the  one  tiling 
tliat  tlie  people  on  the  two  sides  of  that  issue  have  in  common  is  their 
distnist  of  the  people  that  will  be  admitted  under  title  IX  regulations, 
l)ccause  the  coaches  and.  that  crowd,  they  feel  the  title  IX  regulation 
will  be  administered  in  such  a  way  as  to  destroy  tjieir  program  and 
some  of  tlie  women  groups  feel  the  title  IX  programs  will  be  admin- 
istered in^icli  a  v.viy' that  tbey  will  have  no  practical  impact  on  the 
discrimination  that  exists.and  I  want  both  of  those  groups  to  under- 
stand I  share  thei?  difficulty  and  I  think  Congress  ought  to  try  to 
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clarify  jusfc\vhat  it  wants  in  tiew  of  the  atliletio  situatioiK  try  to 
l^'^^V^  ,       1  ^l^">k  Avo  Mxae  remiss  in  not  dohur  it. 
lhank  yuu  very  much/  \  ,  • 

1  Jiope  tliat  you  T\'ant  me  ,to  vot<^  on  tlie  veto  override 
^^e  have  tJie  House  bill  that  the  President  vetoed  coining  up  shortly 

'  ^^L^  ^'^^      ^®  ^^'G  ^vill  iiT  to  override  it  todav 

J  hank  you  very  mucli.  » 
Ms.  V4nxi:n.  Tliank  you.  '     *  . 

^r'^^^\.P'^^^^'  TJi®jCliair  will  announce  that  tomorrow  momimr* 
.  iMr.  Ueinberger  will  appear  at  8:30. 

[Wliereupoh^,- at  12:35  pn.,  the  committee  recessed,  to  reconvene 
.at  8:30  a.m.,^ Thursday,  June  20,  1975.] 


SEX  DISCRIMLYATION  RlGGULATIONS 


•  •  ;  THURSDAY,  JUNE  26,  197S 

'       *  •  :  ' 

'      '  t      '  HOU.SR  OF  RKPnESEKTATlVKS, 

SrFJCO>r>frrrr.i:  on'  Pos'i-skcondaf;!-  Education' 
6f  'riiE  Co^QfirrKE  ox  Education  axd  Labor*, 

Tho  subcommittee  mot,  pui-suant  to  recess»  at  8:3.0  . a.m.  in  room 
2175.  Kaybuni  House  Qffico  Buildiiiff,  Hon,  Pau.1  Simon  jpresiding. 

Alt^iulxri-s  pri^sent:  Eepresentativcs  OHanij  Benitez,  BlouiUj  Simon, 
itott^.  Hall,  Quits  Eshleman,  Bucliana^n,  aiul  Smith. 

Mr.  Si>roN.  The  subcommittee  meeting  will  come  to  order.  I  will 
take  the  Chair  teniporarily  to  hear  tho  distinguidied  Congressman 
from  Louisiana.  **  >  " 


STATEMENT  OF  HON.  JOE  D,  WACKWNNER,  J*.,  A  KEPKESENTATIVE  - 
IN  CONGHESS  FROM  THE -STATE  OF  LOUISIANA 

Mr.  '\fAGOOXXEi{.,TlKink^vbu,  Mr,  Clmirnuin  and  gentlemen  of  the 
cuminittec.  T  don't  suppoiie.ri/iasmuch  a.^^none  of  the  ladies  of  tlie  com- 
mittee are  here^.tluit  I  will  bL  taken  to  task  by  saying  just  gentlemen 
of  the  committee.  I  Nvon't  bc,dij5crimlliiiting  in  addressiiig  you  in  such 
a  waV  this  morning.         ,      ^  *  • 

I  would  lilav  by  .and  largo,  tliis  moi*ning,  Mt.  Chairman,  to  speak 
to  you  in  a  \cry  infonuai  and  impromptu  ua;\  Nvithout  much  in  the, 
Ava'v  of  a  prepared  stafemei)t.  '  ^  *} 

T  an/aware  of  the  fact  that  yesterday- what  I  considered  to  be  aqiifr 
good  tobtimony  wa.s  probelitcd  to  t)io  subconuuittee  with  i:Cj?ard 
fo  title  IX  regulations  by  Janet  L.  KOlui.  This  particular ^vy.itneas 
tlocunionted,  as  I  \  ie^v  it.  in  a  very  goodMyayj  Hi^  excesses  of  regu- 
lations as  co.ntra.^ted  to  the  law.  She  did  point  out,  at  Ifeast  to/ny  satis- 
faction—and T  rocognis^e  theio  are  othei-b  uho  would  diSii^ree— that 
the^e  proposed  .regulations 'do  exceed  the  intent  of  the  Cc^gress  and 
areVontrarv  toTthe  htw.  '  . 

•pieVo  isirtnnvthiug  unusual  about  tho  i«egulations,  ]Mr.  .Chairman, 
exf^eitdiug  the  intent  of  the  law.  I  have  not  been  here  as  lon^  as  some 
othei-s  but,  in  the  eight  terms  I  have  as  a  ;^^e^nber  of  the  llousc  of 
'Eepresentativos,  I  have  seen  tl^e  yeai-s  of  turbulence  Avherein  the 
Congress  has  been  called  upon  to  act  in  a  number  of  areas  Avhero 
tliere  wa>  aric-ed  discrimination  of  one  sort  or  another  and  Avhero 
there  has  been  some" actual  discrimiuation.  I  would  be  the  Inst  to  deny 

that.  ,  . 

But  it  has  been  mv  experience  that  the  bureauci*acy  has  adoptea  very 
much  the. philosophv  of  the  Egyptians  in  building  the  pyramids:  It 
thev  can  get  e\uryone  to  mo\ing  in  exactly  the  same  direction^  then 
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there  is  no  force  tliis  side  of  heaven  whicR^will  stop  tlie  momentum 
thej^  ha  ve  gained.  ,  ^     '  ;  ' 

I  rom  my  point  of  jisiew,  even  though  I  am  quick  and  willing  to  j\dmit 
the'public  doesn't  in  all  instances  agree — the  general  public  feelsijiat' 
the  Congress  is  the  gi:eatest  etnemy  they  have,  but  I  think  thev  have 
-  more  difficulty  with^the  bureaucracy  than  they  do  with  the  Congress 
itself.  ;  '  . 

Nevertheless,  in  these  areas  of  alleged  ^nd  actual  discrimination, 
about  all  that  the  Congress  ever  said  with  regard  to  trying  to  do  some- 
thing about  preventing  discrimination  was  that  "You  will  not  discrini- 
jnate''— '-^Fhou^slfaUnot  Hiscnminate.''  This  is  about  as  far  as  the  Goii-- 
gress  has  ever  gone.  ^    *  , 

But,  in  attempting  to  make  discrimination  ilfegal  in  a  numlwr  of 
areas  with  regard  to  race,  color,  creed,  sex,  religion,  jiationa!  origin, 
whatever  you  might  want  to  consider  for  the  moment,  the  executive 
branch.of  the  Government,  in  every  instance,. at  one  time  or  another, 
exceeded.the  intent  of  the  Congress.  '  - 

/The  perfect  example  is  that  which  has  come  along  ih  recent  years  on 
the  part  of  the  executive  branch  of  GbVemment  to  require  affirmative 
action  by  whomever  it  is  that  is  involved,  to  try-to  give  assurance  or  to 
try  to  be  sure  that  there  is  compliance. 

I  am  hot  aware  of  a  single  Statute  that  the  Congj-ess  has  passed  which 
really  mandates  aginnative  action.  Now,  the  executive  branch  of  Gov- 
(Jhiment  has,  in  requiring  affirmative  action,  required  those  invoh  ed 
to  prepare^something  in  the  way  of  an  affirmative  action  plan;  anil,  in 
the  pr(>pafation  of  this  affirmative  action  plan,  they  have  been  deemed 
unacpeplable  and  not  worthwhile  i^  they  don't  prepare  the  n'lachinerv 
for  several  other  phases  of  Operation  involving  their  actions. 
"I  am  not  a  lawyer,  but  we  always, presumed  ih  this  country  that.a'ny- 
body  was  innocent  until  he  w|«  piy)rea guilty,  but  the  executive  branch 
Qf  Government  has  assumed;^Another  posture  in  direct  contrast  to  that 
well-acoepted  principle.  They  just  presume  that  you  are  guilty  until 
you  ijrove  yourself  innocent.  *  - 

I  have  had  members  of  the  bureaucracy  from  IIEW,  from  the  Office 
of  Education,  just  say  btuntly— and  I  am  not  saying  that  ^11  of  these 
people  puri>osely  try  to  circumvent  the  law— but  1  have  had  these  peo- 
ple say :  "Look,  this  is  what  we  say  the^aw  is.  If  you  don't  like  it,  yon 
prove  otherwise."  *         .  ^  ' 

Well,  nobody  has  the  resources  to  fight  the  Federal  Government. 
The  bureaucracy  is  too  big.  But,  in  requiring  the  prcsentatron  and  im- 
pleinentation  of  affirmative  action  plans,  the  bureaucracy  savs:  "As 
part  of  that  plan,  you  are  going  to  have  to  provide  a  procecluro  for^ 
those  who  are  involved  and  who  have  compiointi?  to  apix»al  to  have' 
their  case  properly  presented  and  their  point  of  view  made  known.'' 
In  addition,  they  require  monitoring  procedures. 

All  of  these  things  do  nothing  m  the  world  except  tic  the  people 
involved  ii>|knots.  They  never  know  what  they  can  depend  upon.  There 
was  a  daj';,  for  example,  say,  that  the  bureaurraey  said,  with  voixnrd  to 
rnoe :  "It  is  illegal  for  you,  in  keeping  records  that  we  might  utoniti)r, . 
to  identitfy  anyone  by  race."  Of  cohrse,  no  law  ever  said  you  couldn't 
do  this,  but  they  chanjred  theii*  position  somewhere  down  ihe  line. 

In  the  instance  of  discrimination  by  .sex,  you  are  concerned  with 
the  education  amendments  of  1972  and  the *^  implementation  of  the 
regulations. 
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I  thhk  It  is  incumbent,  ui)oiv  this  committoe-aiia'I  commend  this 
committee  for  Wding  these  hearings-to  make  a  " 
whether  or  not  the  ES;ecutive  is  coniRlying  with  congressional  nitenl- 
Congi^ess  should  do  more  of  this,  .^d  I  won  d  suggest  to  you,  as  oiig 
as  tlTcre  is  anything  in  the  way  of  reasonable  doul>t,  hat  you  mvoko- 
the  t>rincii)l"e  of  la^'  agaiii  aiid  not  accept  these  i-egulations.  . 

tSS"  at-e  several  aspects  of  it.  I  have  hero  in -my  hana  sometlung 
that  I  think  you  ought  to  be  interested  m— and  I  aln  sure  mbst  of  you 
•iSedT-aJarticl!  from  the  WashingtonPost,m^^^ 
page  A-31,  having  to  do  with  college  hirmg  iiiid  the  rulinfc  of  tJic 
fexecutive  being  relaxed.  Nbw,  if  thfs  instance  of  college  hiring'  and 
this  Executive  rule  does  not  demonstrate  the  arbitraiy  authoi:ity  of 
thcExecutive,  I  don't  know  what*  does.  ^  „    „     ^  ,i„t 

The  second  paragraph  carries  a  statement  of  the  Secretary,  iMio,  1 
understand  will  be  here  later  this  morning,  and  who  is  a  fneiid  ot 
mine.  The  story  says : 

At  the  same  time,  Cnspar  W.  Weinl>€rger,  Secretary  of  Health,  Edncation,-a>ul 
Welfare  Mid,  in  a  telephone  Interview,  thit  he. has- no  doubt  that  very. sui.- 
sLXl  rSon"  are  need'ed  in  alfirmative  acUon  regi.latious  as  applied  to  u>l- 
verSs  and  colleges.  >le  suggested  U.e  extensive  data-gathering  nou"  required 
«t  .schools  as  tlie  chief  area  needing  reform-.  . 

With  that  admission  on  the  part  of  the  Sccretary-of  IIealtK,_  Eduoa- 
'  tion,  and  Welfare,  isl^t  not  equally  right  to  assume  that.-years  after 
there  is  implementation  of  whatever  finding  he  has  provided  m  the 
wav  of  regulations  ftr  title  IX  of  the  eclucation  alnendments^  there^ 
wifl  still  be  question?         "  ,  .'      ^     •    ,„  ,''n„^„ 

My  point  to  you  is:  If  they  are  still  arguing  about  what  those 
re«'u1ations  ought  to  be  and  there  is  still  .sharp  disagreement  with 
regard  to  those  disagreements  all  of  these  years  latci;,  ^ou  can  bet  your 
bottom  dollar  that  there  arx5  goiirg  to  bo  continued  disagreements  wi  l» 
the  implementation  of  these  regulatipns.  afld^they  are  going  to  be 

**%fey  El'havo  a  fixed  position.  Tlicy  seem  to  assume  the  posture 
of  the  Wizard  of  Ooze;-  they  just  change  pMitions  as  they  need  to  fat 
•  whatever  the  circiunstances  might  W.  And,  if  any  of  you  believe  that 
there  is  not  discrimhii*ion  from  one  ai-ea  of  this  country  to  another, 
from  one  university  to  another,  you  are  ludding  youi-selveS.  iliese 
people  ha^  .  an  awful  lot  in  the  way  of  arbitraiy  authority  and  they 
chanjie  positions  as  the  need  arises.  ,      '  ,  v 

.1  daresay  if  the  majority  of  rthese  sdiools— and  I  make  no  bones 
about  it>-had  been  down  South,  there  wouldn't  be  a  relaxation  of  the 
ruling  at  this  point  m  time.  I  think  this  spea.ks  for  Itself. , 

Here  is  another 'story  from  this  morning'^  Washington  Fost,  Ihurs- 
day,  June  20,  pago  ^4,  headlined,  "Housing  ads  called  sexually  biased. 
Going  back  to  tho  open  housing  legislation  of  1968— and  there  have 
been  amendments— the  Department  of  Justice,  their  Cml  Kights 
Compliance  Di-rsion,  has  issued  a  new  order  to  the  newspapers  saying 
that  they  can't  carry  an  ad  advertising  a  room  for  rent  m  a  private 
-    home  wherein  thev  specify  tl»at  it  is  available  to  one  sex  or  the  other. 
.    Tlie  attomoy  for  the  Washington  Post  says  thoy  don  t  think  private 
,  homes  are  covered.  You  may  read  the  article  and  I  will  submit  both 
o'f  tliesefor  tho  record. 

[The  article  referred  to  follows;] 
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(from  the  U'nshlnKton  Post,  June  26, 1075]  . 

IIoudiNO  Ads  Cau.ei)  8kxvally  Biased 

•   (By  Gyutliia  Goruey) 

AViusliington  Post  Staft  Writer  .  * 

Tlie  JiKStico  Deimrtmuiit  yesterday  told  nearly  100  daily  newspaixjr.s,  ineludiii^r 
The  Wa«iiliigtuii  Voat,  that  thQ>*  were  prhitiug  sexually  diserlmiuatory  i/ousiug 
.  4idverti8enieiirs.  -        '  ^  ' 

\   III  a  letter  to  memlwrs  of  the  American  Xewspiiper  Publlshersr  As,siX!iation, 
an  organization  that  includes  some  of  the  nation's  largest  nietropiditan  failles. 
Assistant  Attorney  General  T.  Stanley  Pottiuger  ^aid  tInU  ciassiftetl. advertise- 
ments for  housing  thatsinjcify  a  preference  fur  one  sex  or  the  other  are  hi  viola- 
^     tiou  of  the  1008  Fair  llonsihg  Act  *  .  '  - 

Copies  of  tlie*  letter  wore  in*at  to  newspapers  with  circuiariuns  of  over  100.000  * 
Unit  were  tlionght  to  l)e  in  violation  of  the  law,  a  Justice  Depnitnient  s|H)l{esinan 
saul.  Tlie  list  included  Tlie  Wiishingtou  Post,  'Hie  New  Yoik  Xiuies,  tlie  Miami 
Herald,  and  the  St.  r^onis  Post-Dispatch. 

The  letter  said.  "It  lias  recently  come  to  onr  attention  (Imt  vi»ur  uewsiMU)er.  as 
wll  as  many  otliers,  prints  classified  advertisements,  primaVily  for  the  rental 
of  dweUings.  wliich  indicate  a  preference  for  limitation  to  tenants  of  one  sex  . 
or  the  other/' 

Such  advertising  li:is  heen  illegal  suice  last  August,  when  tlie  Fair  rionsing 
Act —  originally  enacted  to  prohibit  racial  discrimination  !ii  housing  — was 
amentled  to  include  proliil)itiou  against  sexual  discriiuiniiton. 

The  statute  does  not  cover  advertibeiuunts  for  roommates.  Pottinger  sahl.  But 
it  does  bar  newsiMuwrs  from  puhllslilng  discriminatory  ads  for  funns!ie<I  nsaus. 

•This  letter  was  dlrecte<l  only  at  pai>ers,  not  at  landlords."  a  Justice  Deimrt- 
meat  six)kesman  said.  "A  little  old  lady  with  a  fiirnisiied  room  can  rent  to  any- 
body she  wants,  but  we're  asking  the  pai>ers  to  comply  with  tlie  law/' 

Thomas  II.  McCartln,  viie  president-sales  for  Tlie  Wasldngtou  Post,  snid  tliat  - 
in  the  past  tlie  i>ai)er  has  fviioweir  prl\ate  laadh*rds  to  siiecifj  sex  wlicn  advertis- 
ing furnished  rooms. 

'*!  still  have  in  mind  a  doubt  that  this  applies  to  pers<mal  homes/*  MeCartln 
said.  **ButJf  it  is  a  ruling  and  rlie  law,  it's  quite  oinioiis  that  The  Post  will 
review  and  conform  its  existing  policies/' 

The  Justice  Department  letter  asked  ncw.^papers  to  comply  volnntaHly  with 
tlie  law.  If  tliey  fail  to  do  .«?o,  the  dei>artment  si^okcsniau  said.  We  liave  to  make 
0  decision  as  to  whether  to  l)ring  action." 

Tlie  cwirts  have  rideti  that  newsiwpers  may  not  print  sex'ually  discrindnntorv 
ads  for  either  housing  or  cmplo.vnient.  Pottinger-  Mild,  aiul  tliat  sucli  regulation 
is  consistent  with  the  First  Auicnduient. 

Itr.  IVaoooxxeu.  But.  iiovoitlioless.  the  Ciril  lUghts  Compliaiico 
Division  nov  suys  that  flic}  can't  carry  yin  li  aJ.s.  If  tJle^  do.  thoy  ai-o 
goin^r  to  1)0  prosecuted— Hiulor  m  liat  law,  I  don't  Icnow."  * 

Bnt  f  an.  atUMni)tin*r  to  bhow  \o\\  fliat  no  matter  how  much  time 
clapFos  bo(\\\Tn  the  cnp  and  the  llj).  no  nuittor  \\liat  ton^rressional  in- 
tent  ig.  the  bmoaucraLy  cliangcb  petition  as  the  c\er&hifting  sands, 
over  and  over  a<rain.  *  ' 

Bnt  arc  we.  ovGrrc^riilated?  This  M'oeks  T.S.  Xows  &  World 
l?oport  jrivos  (it  least  feel  for  the  extent  of  re<rnlation  and  ovei- 
resnlation.  the  cover  sheet  sa>s:  ^^The  iv*,nilatoi>  that  coht  yon  $l:]0 
billion  a  .\ear."  And  they  are  talking:  just  ahont  the  repihitory  agen- 
cies. Thev  are  not  talhing  about  tlu  rc;^dations  pio\  ided  in  micIi  aixiaa 
a.s  HEW  and  the  Department  of  Justice.  Tho.^e  cost^  would  he  added 
to  the  fiirniv  of  $130  billion  a  year  which  the,  X^S.  News  &'Wprld 
IJepoit  e.^prcR^es. 

A  number  of  }o\\  here  on  thi,s  partly  ular  committee  were  quite  active 
during  enactineht  of  thea^  amendments  in  1072.  ,T  \\a>  here.  I  partici-  ' 
*  pated  rather  exten^i\l•h  mvbelf  in  thobe  debates,  A  number  of  ques- 
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tions  wei-e  niiscdaiKl,  :Mr.  Chainnuu,!  would  ask.  ra  her  than  indulge 
you  for  this  thm.  that,  this  brief  btutciijcnt  be  mchiA'tl  i'^^"''^- 

Mr.  O'Hu^A.  Without  objection  itis  so  ordered. 

p,'he  prepared  statement, referred  to  follosvs:] 

PKErAREU  ST.VTKMK.VT  Ok'iIO.N.  .TOK.D.   Ay.VCGo'.V.NKIt,  .IR.,  A  UEl'KKSK.NTAnvB  IN 
,      jC0.M!KtS|  FROJI  T!1K  STATK  Of  J.0U1SIA.NA 

It  Is  with  tlie  utmost  urgi-iicy  iiml  coacL-rn  that  I  ai>|K':ir  before  voii  ttnliiy  to 
-trfmelv    rgc  U   o  v„,e  tu  rolnrn  to  IIKW  those  ri.gnhjtions  , 
Title  IX  ot  tMe  Kd.icttiin  AiuiMUhi.ents  o£  JOT'.'.  Xhej  clearly  do  not  reflect  the 

'"^vf^^n^Mo^v^Ti.o  litle'ls  a  very  broa.l  ....e,  covi>rl..g  .mn.y  aspects  of  college 
and  uulvVrs^^^^^      i"  tl.i:*  country :  and  I  llnd  many  objectionable  feat«re«  wh.elt 
■  cimnnvent  the  real  pniiio^e  Indiind  the  passage  of  such  legislation.  - 

sX.  of  the.se  have- been,  or  will  be,  disc«.s.<ed  during  these  hearings  In  far 
er  deta    bv  others  «ho  have  greater  e.xiH'rtlse  In  thelr-helds  For  ins  a  nee. 
L  .  S  the  atidetie  officials  i,.  .na-.y  of  ..nr  finest  '''f 'tut .....  o  - 
ill"  have  e\pres.sea  vei  v  valid  argiiiMenls  to  support  the  fact  that  C oi.gres.s  ( id 
uitt  lX.Vto  have  these  regulations  go  .«.o  f^ir  as  to  literally  end  luujor  athletic  . 

niKi  admission  sectloiw,  boils  down  to  one  very  serious  point;  and,  that  is. 
Cf  «  hat  les^e  regulations  leave  too  much  room  for  arbitrary  niteVpretatioii« 
on  the  part  of  biireaiicratle  officials  who  have  no  regard  whatsoever,  in  uij 
opli;ioii.  f."  the  .real  Intent  of  Cougres..,  or  /or  that  niatter  the- niajorit}  of 
"the  people  of  this  country.  T9  them  the  end  jiistifie.s  the  means. 

if  till  Federal  Governiuem  i.s  to  be  liivolve<l  at  all  In  any  aspect  of  eduoa- 
U.m  0  Congres.s  must  .^et.Clenr  llnilts  for  these  bureaucrats  to  ol.se.  ve  in  11- 
..lomentiiig  the  hiW.  I  believe  that  the  limit?  set  originally  by  Congress  In  iltle 

\x  are  facilearer  than  .H't  forth  In  the.«!e  regiilaflon.*.   

one  art^co  Wd  Title  IX.  in  wlikli  I  feel  I  have  .'.oiue  exi>ert Ise  wl  h 
regard  to  UkM  <!'<>  "■•<>a  wr.lel.  covers  campus  orgaiWzat.o  1.. 

As^so  ue  of  vo  1  know,  I  have  actively  fought  to  obtain  a  clear. "liaiids.ofr"  policy  ■ 
l\- Te  Federal  Goveru.-r.e-.'.t  in, the  area  of  certain  campus  organl^Jatlons,  and 
Coiigres.*  has  supiMirted  this  approach  for  many  yonjs. 
Section .^4(1.)  of  the  lllgber  Kd.icatloii  Act  of  19C5  NWiich  T  n''"'"^,^^- ^  "^^^^^ 
Nothing  coutaliio<l  in  tlil-S  Act  or  any  other  Act  ,  L.i.l^ 

autlioriVe  aiiv  department,  agency,  officer,  or  employee  oCjtlie  Lnlted  States 
?o  exercise  any' direetloi'i,  supdrvislon,  or  control  over  the  uienibers  np 
rac  ices  or  in  eriial  operation.-*  of  any  fraternal  organization,  friiteni  ty. 
so?o  U  private  club  ,r  religions  organization  at  an  Instltiitlon  ot  l^^vr 
educat  on  (other  than  a.  service  academy  or  the  Coast  Guard  Aeadeuiy) 
which  is  flnaiiced  exclusively  by  funds,  derived  from  private  sources  and 
whose  facilities  are  not  owned  by  .'sucli'liistitutioii. 
Tlie  intent  of  Congress  was  further  clarified  in  an  exchange  on  the  Floor  T 
lul  l  wltlt  the  then  Chalriuau  of  the  House  Kdncatlon  and  Labor  Committee 
AOain  Clayton  Powell.  He  clearly  .<!upi>orted  this  exemption:  yet  there  are  still 
those  at  lIEAV  who  fail  to  recognize  this.  ,    ^         .  n. 

Further  clarlfloatiou  of  the  exemption  was  set  forth  late  last  .ycnj  '■  ;  I'o 
TJbrarv  Conference  Bill:  but  it,  too.  failed  to  include  the  intended  exeinptloi 
f»r  bi^lness  and  pi-ofe.i<s!oiihl  fraternities  and  .sororities,  honor  .soeict  e...  and 
other  su(gi  organi/fntions.  So.  IIKW  is  trying  again  to  regulate  a  situation  the., 
know  full  well  Iscovered  by  Soetlon.<J04{!)).  1  ,     ,       ,  , 

All  i  ieiiibew  of  any  comimiiilty  .^liare  the  .same  rlght.s  of  freedom  of  .«;peeoli. 
TK-acef    assemliLv.  niKl  the  Huht  of  petition.  Reii.g  lurinber.s  of  an  noadem.e 
'communltv  should  not  be  reason  for  the  Federal  Government  <"  ;""rtnll  tlie.^e 
Tight.s  nor  the  respoHslblllties  involved  with  them.  It  was  not  the  Intent  of 
Congress,  in  pa.xsijia  the  Title  .IX  Education  Amendments  of  30,2,  to  force 
Uie  nrofessloiial,  .'.^rvlce.  or  lioaornry  .sororitle.s  and  fn(teriiltle.s  to  give  up 
their  single  .sex  status  under  the  giii.«e  of  equal  opportunity  for  women 
.     Tender  Seetion  501  of  the  Jnternal  Ileveiiiie  Code  of  10.11.  .sororltle.s  and  fra  er- 
nltieq  of  various  kinds  are  given  tax-exempt  status  as  private,  iiou  nrofit  organlza- 
ioiis  These  organiziTtions  do  not' receive  Federal  nnanoinl  a.ssistaiiee  ht  any 
Vimi  -  nor  do  they  .serve  in  the  capacity  as  contractor  or  .sulx-ojitractor  to  any 
ednciitional  Institution.  -  .  ^  ( 
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Vhen  the  Btjh  Aoiendment  to  thf  White  Hou«e  Conference  on,  librtrj-^nd 
Inform*tIon  Seryicei  JJIll  passed  In  December  1974,  the  busineM,  profewlontl, 
^  and  cerUln  other  cmmpiui  organlwitloiui  were  not  ipcciflailly  exempted ;  so  HEW 
officials  hare  in  these  regulations  singled  them  out  for  coyerage  under  TlUe  IX 
despite  the  Tery  clear  iegialatiTe  Idatory  which  I  hare  joat  mentioned  providing 
protection  f or'aW  auch  ortanlaatlpna. 

Onr  dlatininilahed  former  Colleacae,  Edith  Green,  who  waa  inatmmtntal  in  the 
passage  of  Title  IX,  haa  often  sUted  that  it  waa  npt  her  Intentto  haVe  the  aodal 
and  the  professional  groups  treated  differentlj  in  implementation  of  the  regula- 
tions. When  the  conference  report*w«a  called  up  on  tiie  White  House  Conference 
on  Library  and  Information  Senices  Bill,  Mrs;  Gref^n,  among  others,  felt  that  the 
Unguage  of  the  Bayh  Amendment  would  establisl)  an  undesirable  precedent  in 
making<a  aeparatjon  between  social  and  professional  or  service  fraternities. 

The  problem  wa^^  whether  to  accept  the  language  yvhich  was  not  alMudusiTe  in 
onler  to  immediately  claHfy  exemptions  for  the  organiaation*  coTered  in  the 
Bayh  Amendment,  or  whether  to  delete  the  amendment  altogether  so  that  an 
attempt  could  be  made  to  Insure  that  the-am,enddent  would  be-iuonft  inclu8l,ve 
at  a  later  time/  .  . 

The  root  discussion  centered  around  whether^ the  adoption  of  the  proposed 
Bayh  lang;iage  would  make  It  more  dliHcult  in  tli€  future  to  pass  a  resolution 
rejecting  the  HEW  regulations  on  the  basis  that 'they  are  Inconsistent  with  the 
law'.  Vour  distiuguishetl  Chairman,  Mr.  Perkins,  dilTered^wlth  Mrs.  Green  on  that 
point,  stating  Jthat  a  resolution  could  he  brought  to  the  Floor  "on  any'8irt)ject— 
to  change  nny  law**.  He  made  a  pica  to  accept*thc  language  as  It  stood  in  order 
to  clarify  exemptions  for  the  organliations  listed  in  the  Bayh  Amendment,^hich 
iii  the  end  was  agreed  to.  \  v.  ' 

Our  Colleague,  Mr.  Quie  of  Minnesota,  pointed  out  that  the  conferees  were 
not  able  to  address  themselves  to  the  overall  issues  and  problems  presente<l  iu 
Title  IX  and  that  the  conferees  had  to  work  within  the  scope  of  the  Bayh  Am^d* 
raent  Chairman  Perkins  stateti  al«o  that  to  have  dealt  with  service  and  profes- 
sional fraternities  would  have  been  beyond  the  scope  of  the  conference. 

So,  to  clarify  tlie  specific  exemptions  which  Senator  BayU  desired  and  which 
were  the  Senator's  interpretation,  of  Title  IX  application,  the  amendment  was 
iwssed  and.is  now  included  iik  P.h,  The  Civil  Bights  OOce  pf  HEW,  which 

has  enforcement  power  for  Title  IX,  has  beeu-determined  that  tlie  regulations 
will  atTect  those  non-wwial  single  sex  organisations  which  are  receiving  "signifi- 
cant assistance**  from  a  higner  *Htiratfon  Institution  receiving  Federal  funds. 

The  problem,  which  relates  Imck  to"  my  commem"?  about  a  common.sense 
approach,  is  that  the  Civil  Rights  Office  of  HEW  has  conJlftenUy  refused  to 
clearly  and  speclflcally  define  the  term  "substantial  assistance"  for  the  groups 
acroSii  the  country  who  will  be  aifected  by  their  regulations  and  for  the  many 
MemlKji-s  of  Congress  who  have  asked  them  to  do  so. 

For  e.xample,  the  professional  fraternities  and  sororlfies  occaHonnlly  use  a 
xerox  machine,  need  .Wretarial  assistance,  poet  notlce-of  cliapter  meetings  on  the 
school  Imll^tin  boanl,?  meetr  In  classroom  af tw  hours,  and  have  a  faculty 
advisor.  In  some  instances  the  chapter  house  is  located  on  campus;  however,  on 
.  1Z}</c  of  the  campuses,  the  chapter  liouse  is  located  off  campus.  Other  groups  on 
campus,  of  course,  also  share  these  small  service?.  It  cannot  at  this  point  be 
determined  if  HEW  will  choose  to  define  this  as  "significant"  and  "snbstantial" 
assistance. 

I  was  told  by  letter  of  August  9»  1074,  by  Peter  Holmes,  Director  *of  HBW's 
Ofl^ce  for  Civil  Rights,  that  "occasional  use  of  copying  n^achines,  secretarial 
Ossistance  or  similar  services  does  not  constitute  the  type  of  support  necessary 
to  take  an  organiwition  out  of  the  scope  of  protection  offered  by  Section  ^(M(b)'\- 
Ilowevcr,  experience  Ims  shown  that  so  many  bureanorAts  Are  Involvetl  with  the 
enforcement  of  these  regulations  that  almost  any  kind  of  interpretation  can 
sur/ar^.  (ind  the  monitoring^  of  bureaucratic  abuses  is  a  virtual  impossibility. 

Action  to  change  the  character  and  membership  of  professional  fraternities 
and  soVorlUes  can  be  only  peripheral  in  its  effect  upon  higher  education  leading  to  ♦ 
careers.  The  most  important'  equal  opportunity  issues  are  those  affecting  the  em- 
ployment, compensation,  promotion,  and  upward  mobility  \)f  women  employees, 
and  the  fair  treatment  of  women  stifdents  in  respect  to^^dmlssioh  standards,  fi- 
nancial aid,  counseling,  and  other  ^aspects  of  the  educaUonal  process.  Forced  sex 
integration  will  not  insure  that  women  will  be  treated  equally  nor  will  it  serve 
to  provide  women  the  basis  to  overcome  tjbie  eff<^ts  of  negative  conditioning  and 
prepare  them  to  assume  professional  responsibility. 

I,  therefore,  again  strongly  urge  you  to  recommend  to  the  House  that  these 
regulations  be  returned  to  HEW  for  faifing  to  abide  by  £he  intjsnt  of  Congress. 
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\W  WvrrovN-iut  There  are  two  or  three  comments  I  ^-ant  to  make. 

°''^''p"&Io;&<>cc.^<>'^  tut  it^s  beyond  the  sco»  of  a 
co«f«„cetrgL>,y  farther  «nd.hemr^^^^^ 

■^'■nf,™  If  «hich  I  -rill  cover  he.e,  and  I  want  16  be 

that  I  civerUil Sn  wl  1  remember  In  1965,  ivhon  wo  acted  on  the 
?S°he,  aSioS  loltced  an  amendment  to  section  8(U(b),  and 

The  in' out  of  Congress  was  iurlher  clarified  in  an  exchange  then 
<„,  £   00   MM  cxchanue-I  had  with  tlio  then  chairman  of  tl.e  House 
?  lucit  oi^a.  cl  iXr  gommittee,  Adam.  Clayton  Powell  He  clearlr 
su|;;S;StSe^^^^^^         Yet,  there-are  still  today  those  atHEW  who 

^'"I'ffif 'af'SSodfc  i„te,-vals-I  suppose  every  time  a  Aew  omplOYee 
on'  hlu  d  or  a  department  head  changes,  or  a  new  Assistant  goc- 
r  arv  comes  along  in  certain  areas-they  send  their  peop  e  out  to  the 
;  unplShey  utriize  the  mails,  and  tliey  are  <;«Vt"7,'^l  y  ^^^^^^^^^^^ 
.r^.sin  nVnh  MiPv  must  comply  w  th  some  doctrine  that  Hl!.\V  holcis, 
Stmn£2I^^^^^  with  thcmi,  totally  contrary  to 

T^^^^^^^^  "  nio  this  u^h  from  col- 

lo.n.;  ml  ui.i  "ei^ities  who  have  boen  threatened  with  <^,^»ff  «J 
Sr,  I-lLirihey  don't  broaic  down  tlie  barnei-s  with  regard  to  sex  and. 
H^^Vh-SS^f mtcruiticiStna  sororities,  their  private  rlubs,  whether 
So  tlU  are  torallv  private,  whether  or  not  there  is  support  from 
nu  ittiSimi'  HEW  just  assumes  that  altitude  and  they  ]ust  keep 

T'SL'SluSS"  rvrSu,rSist  going  to  l.  tl.e  attitude  with 

hnvMlro;  SSoteTlhoughts.  Here  is  a  fact.lreet  dated  .Ttinc 
107:  f  4n  TIEW  which  just  generali7.es  with  regard  to  their  pi^-. 
nol  d  ieg.ilatious--(hoir  gei,e?aii-/.arioiis.  Thev  are  <renerali-/.a.tions, 
oxcoiK  that  with  regard  to  sex  there  are  some  differences. 

¥o  -  exim  Ic,  thev  say  in  the  regulations,  and  they  comment  on  it 
iu  tl  sfac  sheet. .that  lithe  instance  of  contact  sports  there  will  be 
notl  inrr  compulsory.  That,  of  coui-sc,  is  ]ust  a-.rccogiution  that  is  n 
?om  liance  with  the  law.  But  thev  do  mandate  m  the  regulations,  and 
S    nS  on     in  the  fact  sheet  that  tliey  do  certain  other  things 
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With  regard  to  pliyskal  Cilufation.  Ami  tlie\  iiiaiulate  that  some  oi 
Uiese  classes  be  combined.  Tliis  is  a  decibiuirthat  ought  to  be  loft  to 
t!ie  local  people  m  the  first  place.  Tlie^  ha\e  experience  and  ability 
to  do  these  things.  -  ^  j 

\\  ^^"^  ?  ^^'^"^^^  suggest  to  YOU  tliat  if  tliis  mandate  is  allowed  and 
these  classes  are  coinbiued.  it  is  nut  guhitr  to  be  long  that  von  are 
going  to  get  comphiiius  that  theie  lia^  been  JLscriminatiun  with'  rcMrai  d 
to,  grades.  ' .  ^ 

How  you  are  going  to  judge  10()-j>ound  female,  125-pound  female,  iu 
a  weighthfting  class  in  physical  e(hication  on  the  same  basis  tJiat  you 
?v'^?""'^  strappuig  36-  or  21 -year-old  male.  I  simply  don't  know. 

M\\  (rilAKA.  Or  even  a  boy  of  tlie  same  weight 
,  .-^^'V  r  ^^^^^^'^'^5-  Even  boy^  of  the  same  weight.  There  are  just  cer- 
tain dilferences.  lou  are  going  toliave'to  face  x\\\  of  these  questions. 

And  we  are  on  the  shiXlmg  sands  again;  they  are  even  chano-intr 
their  position.  ^ 

I  jvould  soggest  to  you  tJiat  we  examine  the  track  record  of  the 
reguhitoi's  in  IIE^A  and  m  Justice,  and  tlmt  you  not  allow  the  imple- 
mentatioii  ot  these  regulations  until  you  are  as  sure  as  you  can  ivason^ 
af»ly  be  thar  they  are  conipletely  in  line  whh  congressional  intent, 
i  suggest  that:  you  reiect  tiieir  proposed  reirulations  because  there  are 
excesses  in  some  of  them  and  some  of  theVn  are  clearlv  bevond  con-  * 
gressional  intent, 

1  generalised,  I  know.  Mr.  Chairman.  I  want  to  thank  von  for  the 
opportunity  to  appuir  early  thismor»iing.so  that  I  might  n.iike  another 
appointment  But  I  would  be  happy  to  try  to  discuss  anvtliing.pecitic 
that  you  njight  have  \ou  and  I  have  talked  many,  many  tiines  about; 
the  several  aspects  of  this  problem. 

Mr.  O'JTaka.  ifr.  WfK/^i'otm^^r  T  i.-o^<-  f   n  •  i-        r    i  ' 
tunc  to  couie  licie.  i  tliink  tliat  voh.  ns  uell  us  anv  ^fenibcr  of  Coii- 
pfss;  rocon:iu;^c  tJie  si-iiificaiR-e  of  wliat  the  Confess  is  (i  viii^  to  do 
icro  III  (en.is  of  icMraining  rontrol  of  its  basic  constit.itionai  function, 

As-  vou  knovv  an.l  iippiu,  ialo,  tlieie  are  onlv  S,3r)  [Meniljeis  of  Con- 
gifss  but  aslnnjrion  js  full  of  peoj)!-.  -.vlio  want  to  make  laws.  There 
are  ineni bei-s  of  the  o.xaulive  and  jutli.  ial  branches  of  Government  ' 
hat  (lo  (his  and  do  >o  ont  of  ^o.J  r.iotives.  yon  know;  thevsee  where 
the  C  on-ress  baf  failed  to  prov  ide  for  (his  and  they  think  and  believe 
vm-  deeply  that  ir  should  lune  so  provided.  Or  they  think  Coiijfre.-s 
did  not  »o  far  enon^rh  here  (o  be-  eftee(ive  and  (hey  tliink  mavbe  n.ev 
can  lipip  the  C  oii^'u-s  out  a  li(tle  bit  b^  readiiip  into  (he  law  somethin''^ 
that  is  not  liu-re. 

Tiiov  do  so  for  (he  hi<xlKs(  inotiv  es.  b,ut  I  jnst  happen  to  believe  that 
11  oiiy  eonsdt-.iHoiiiil  ^y>teIu  is  <roi:i<r  to  slirviyo.  some  way  has  to  be 
loyiid  so  that  (hr  Coj)<;re.s-,  writes  the  laws  and  nobody  else"  :  - 

I  M-ant  to  roiigratnlate  yon  for  your  perceijtivones^,  and  ability  to 
m-o;rnize  that  the  iiifportant  issue  that  is  at  stake  here  is  not  tlie  m!a«. 
tionof  sex  djscnimnat  ion.  T  don't  wr.r.t  to  mix  up  the  issiiesof  «e.Vdis-  . 
crimination  and  the  i»,vvcr  of  tlu  Coiifrress  («.  make  the  laws,  t  mean 
I  tJiiiiK  i(  frets  two  thiii<,-  tnixHl  n|.  that  are  <;..iii<r  to  confuse  the  issue  \ 
Hut  I  jrness  you  have  to  take  it  on  ^vliere  yon  find  it  and  it  just  .sc.  \ 
liappeiis  tins  way.  ^ 
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Mr.  Waoooxxku.  Mr.  Chuiniuui,  if  I  might  commeaf.  I  i^adily  ad- 
mit, there  has  been  an  attitude  among  some,  even  ni  'the  leplative. 
branch  of  Government,  to  assume  that  as  legishitors  the  task  of  ap- 
proMug  proposed  regulations  ^voukl  be  unconstitutional  inasimicli  as 
it  would  violate  the  bopanttion  of  powers  between  the|  legislative  and 

the  executive.  ,      n       . ,   V        A     ^        •  r*. 

4  doift  share  that  point  of  view.  I  consider  it  a  r.iatjer  ot  oversiglit. 
This  is  something  that  we  have  been  negligent  in,  thi^  matter  of  over- 
sii>ht,  and  it  is  time  that  we  get  OR  with  it.  .  ^\  . 

Mr.  O'Haiu.  :Mr.  Waggonner.  let  me  conclude  by  saying  tins.  I  think 
it  is  time  we  got  on  witli  it.  1  would  hope  that  one  of  the  tlimgs  that 
this  exercise  is  going  to  do— that  section  131(d)  is  going  to  do^is  to 
heit'hten  the  awareness  of  the  Congress  that  there  are  solutions  to  tins 
prullem  and  it  is  not  just  the  problem  in  the  educafAon  legislation,  as 
vou  well  know,  but  that  is  the  onlV  thiu^ 4?A(A)  api^lies  to. 
*  Mr.  WAGtio.NXKR.  This  is  goiiic:  to  attect  jpducation  m  this  country. 

Mr.  O'il.vKA.  Ye.s^  but  it  is  the^problem  in  all  areas,  the  problem  of 
]e*'i^lation  writim?  gotten  out  of  hand,  and  I  am  hoping  we  can 
he^irhten  sensiti\jty  and  start  tluuking  in  terms  of  |iinendments  to  the 
Adniiuistrative  Procedures  Acf.  _      .     /.t  .  i  i 

Mr  Waiuso.n'.vku.  There  is  not  anv  qu^tion  about  tnat.  U  e  are  head- 
in^r,  >rr.  Chairman,  in  the  direction  of  quotas— pait  of  the  justification 
Mi'^'^H^sted  bv  thobe  who  support  this.  I  nieniL  Ypu  are  not  gomg  to 
^unsfv  anyl)odv  with  this  legislation.  There  are  those  who  are  going 
to  appear  before  vou  who  will  sav  the  regulationS|doivtgo  tar  enough. 
OtTiers  will  sav  tllev  go  too  far.  Both  will  be  dissatisfied  when  the  exec- 
utive! starts  udmiiiistering.  You  can  feel  sure  Of  that.yriiere  is  no;^ 
doubtabour.  it.  ,      ^  ^      .   f       ^,   .  u      j  ji. 

Mr..  O'Haka.  There  is  miiiiiiiiiity  of  the  witif^sses  that  they  dont 
trust  HKW  to  administer  the  law  properly. ,    ,  '     ,  ^ ,  , 

Jfr  Wa(;(;u\nki;.  I  hope  this  coiiiiiiittee  won  t.  And  I  hope  you^w^^l 
thel  e'-ulatioiis  back  to  lU^X.  But  you  have  awakened  or  hei^rhtoned  p 
-en^iiivitA-  at  the  luiiversitv  level  of  those  acaiiemiciaiis  who  like  to 
reiv  upon  their  academic  freedom.  They  are  afraid  to  quote  us  down 
the  turnpike  and  (lon't  want  any  part  of  it.  Tiiey  are  OJv  for  some- 
body else,  at  least  Ihev  have  l)eeii  in  the  yeai^|go?ie  by.'  lHit  now  tiiat 
the  shoe  is  i)ineirmg  their  foot,  riiey  are  cunct-rned  about  it  iiov.'. 

I  am  «dad  tliev  are  concerned.  They  are  eonlpletely  ngnt.I  just  re-  ^ 
gret  the'^fact  that  it  took  them  .so^long  to  wajke  up.  In  this  instance, 
even  though  tliev  are  learned,  they  are  slow  leaf  ners.  ^  . 

\U\  O'Haua.  'riiankyoii  very  liuich.  Mr.  E^lileiuan. 

Mr.  EsiiLK.UAN'.  No  questions.  I 
'  Mr.  0'irAK.v.Mr.  Simon.  ,    ,     ,  ^  [ 

Mr  SixON*.  Just  one  question.  As  I  understand  your  comments;  Mr. 
Chairmai'i,  neither  of  "\'ou  smrgest  HEW  ii^  not  within  their  power 
in  drawing  up  the  regulations  but  simply  liuggcsting  that  in  details 
ihev  have  i^oiie,  in  some  areUs,  too  far,  is  that  correct?  / 

Mr  WvV.uoxNKif.  ^[r.  Himoii,  that  is  e.Kdetly  correct.  Whatever  isj 
done^iiust  be  admuiistered  by  IffiW.  I  m  voiy  sincerely  that  their 
proposed  regulations  do  exceetl  the  intentof^tlie  law  in  maiiV  instances, 
as  has  Ikhmi  documented  for  this  connnittef.  They  do  propose  regula- 
tions wliich  are  beyoiid  the  la w.       "  / 
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I  am  just  xirgcntly  requesting  that  until  you  are  completely  sure,  as 
'reasonably  sure  as  you  can  be,  that  what  they  propose  is  within  the 
framework  of  the  intent  of  Congress,  we  reject,  through  the  provisions 
provided  under  the  ]aw,  these  pix>posexl  Regulations  that  require  that 
i  they  be  brought  within  congressional  intent, 
f  '        •  Mt.  Sdion.  Thank  you.  ^o  further  questions. 

MnOaiAR.v.Mr.Hall. 
'  Mr. 'Hall.  I  want  to  thank  the  gentleman  for  appearing,  Xo  ques- 

I         tions.  ^>  ' 

Mr.  0'HARA,Mr.  Blouin. 
Mr.  Blouix.  No  questions. 
Mr.  O'Haha.  Mr.  Mottl. 

Mr.  MoTTL,  I  would  like  to  compliment  the  gentleman  for  his  fine 
testimony. 

Miv  O'HtXKA.  Mr^  Hawkins.  -  r-  -  / 

^  Mr.  Hawkixs.  I  apologize  to  my  colleagues  for  not  hearing  liini. ' 

Mr.  Waggoxxer.  Mr.  Hawkins  and  I  are  colleagues  in  more  ways 
than  one;  he  w^s  born  In  tlie  congressional  district  I  am  now  privi- 
leged to  represent  and  I  took  him  home  about  a  3'ear  ago  for  an  affair 
down  there  and  I  think  he  rather  enjoyed  it.  We  were  happy  to  have 
him,  too. 

Mr.  Hawkins.  I  was  veiy  deli^rhted  to  be  able  to  do  so.  I  found  out 
my  colleague  is  very  distinguished  in  his  own  newspapei^s,  very  un- 
usual for  any  of  us. 

Mr.  O'HARiV.  Mr.  Benitez. 

Mr.  Be??itkz.  Thank  yon.  Mr.  Chairman.  I  have  one  question,  ^[r. 
iy.iggonner.  Can  you  identify  any  of  tlie  specific  sections  on  tliis  non- 
discrimination requirement  that  are  presently  in  the  rules  and 
regulations? 

Mr.  Waogoxxer.  I  have  gone  over  them,  Mr.  Benitez.  I  have  pointed 
out  a  statement  earlier  made  by  Janet  L.  Kuhn  yesterday, 
have  any  disagr^ment.  Last  night  I  read  her  testimony  and  I  would 
I'Qf er  you  to  tliose. 

Mr.  BKvrfKZ.  In  your  testimony  you  didn't  coVer  any  p.irticu]ar 
item?  -  . 

Mr.  '\V.\GGoxxi:n.  No.  You  remeniberattheoi^^ 

that  area,  but  deal  in  a  general  way  with  what  tlie  track  record  of  the 
regulatoi-s  has  been  with  regard  to  intent. 

Mr.  BExrn':z.  Thank  you.  The  reason  I  raised  this  issne  is  that  T  am 
.sure  you  have  also  indicated  it  is  the  job  of  HEW  to  make  regulations, 
they  are  charged  specifically  with  these  regulations,  and  we  have 
heard  'testimony — I  was  not* here  yesterday  but  I  have  heard  testi- 
mony of  lots  of  people  complaining  that  the  regidations  do  not  go  far 
enough,  and  this  is  the  first  reference  I  have  had  to  that  point  that 
they  mi^rhtbe  goijtig  further  than'justified. 

Mr.  TWJGONXjfR.  Janet  Kuhn  naade  this  point  yesterday,  and  you 
will  recall  that  I  said,  at  least  from*my  point  of  view,  she  made  the 
point.  Although  I  recognize  that  there  are  others  who  disagree  with 

.  me,  they  are  entitled  to  that  disagreement.  That  is  a  good  thmg  about 
this  great  land  of  oui-s.  But  just  as  it  is  required  of  ITEW  that  they 

•  prcfj^ose  these  regulations,  It  is  required  of  us  that  we  assure  congres- 
sional intent.  *  ' 
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Mr.  BKxniiz.  Tliimk  you.  *  > 

Mr.O'ILvRA.Slr.Quie.  ^  ^  x    •      r  a 

Mr.  QuiK.  Mr.  Chairman,  one  of  tlie  problems  tliat  minorities  and 
w6men  faco  is  that  they  aro  not  noticed.  Wo  liavc  tl.c  :;ame  thing  here 
on  the  minority  side,  because,  Mr.  Chairman,  the  rules  provide  that 
you  altjafnatc  back  and  tortfi.  ^ 
Mr.'O'HAKV.Iamsorry.  ■      .         •  i 

Mr.  Qun:.  And  you  went  all  tlio  way  throu<jk  the  majority  side. 
This  i§  what  womeiraiid  minorities  find  Jii  schoojs  which  is  the  reason 
we  have  title      up  here. 
]Mi\  O'IIaka.  Wo  had  bettor  get  title  X. 

Mr.  QurE.  Yes,  titleX  i  .  ..-n  /t 

Mr.  AVagfronner,  I  appreciate  tliat  yon  came  hero  and  testihcd.  In 
the  veai-s  iTnve  been  in  Congress,  you  have  watched  and  arc  aware  of, 
not  only,  the  laws  that  happen  back  home  but  the  handling  of  civil 
riirhts  laws  and  regulations  bv  IIEW  and  the  Department  of  Labor 
ami  the  Justice  Department.  'To  me,  you  are  the  greatest  expert  m 
10  Congress  in  tliis  area.    .  * 

^^jw..  we  all  don't  agree  all  of  the  time  but  I  have  tremendous  respeot 
for  people  who  have  that  capability  which  you  have  of  ferreting  out 
what  is  reallv  wrong  with  the  legislation  and  then  trying  to  make 
certain  w;e  follow  the  law.  f  have  observed  you  always  wanting  to 
follow  the  law  evVm  thougl|  the  law  might  be  one  that  you  voted 

against.  ^\  .      ,      ^    ^  ^  i.- 

For  that  reason.  I  think  our  committee  benefits  from  tlie  testimony- 
that  vou  ha\e  iriveu  here.  If  we  had  followed  your  advice  through 
the  years,  I  thiiik  many  of  the  problems  tliat  wo  aro  confronte/1  with 
now' in  areas  of  implementing  these  laws  woulcl  have  been  prevented. 
Thank  vou.  ^      • ^  I        ,  .  , 

Mr.  WAGdONXEn.  Thank  j^ou,  Mr.  Quie.  Not  to  open  an  old  wouiu! 
but,  by  any  stretch  of  the  imagination,  it  does  not  make  any  diftereiice 
to  ine,  after  a  law  becomes  law,  \vhether  or  not  I  agree  witli  it.  It  is  my 
responsibility  to  see  to  it  that  there  is  compliance  \>  itli  the  law  and  that 
whoever  has  anything  coming  under  the  provisions  of  that  law  gets 
whatever  it  is  that  law  provides  for  thein.  It  is  up  to' mo  to  make  it 

"^"^niatlsliiechiei^purpose  of  iny  being  here  this  moiTung^^^^^^ 
it  work.  Lct^^inot  make  education  a  greater  j^roblem  than  it  already  i« 
by  overburdening  it  with  superfluous  regulations. 
*  Mr.  QuiK.  Thank  you. 
'  Mr.  O'IIaha.  Mr.  Buchanan.  \ 

Mr.  BuoiiAXAX.  Thank  you,  Mr.  Chairman.  I  w.^^t  to  associate  inv- 
self  with  the  gentleman  from  iOnuesota  pertaining  t^your  expertise 
and  tjie  service  you  rendered  to  the  coinmiftee  hy  honi^  noxor  I  will 
say, to  pur  c6llca^ue  alKof  us  have  learned  to  deeply  admire  the  gentle- 
iiimi  f  roin  Tx>^nsiaiia.  /  .     V  ii 

T  would  simply  ask,  pertaining  to  the  dedper  problem  involved  lioro 
of  ovorre^nilation,  to  which  vou  earlier  referred :  Do  you  feel  tftat  pnrt 

.  of  theM)rol)lem  is  that  we  don't  legislate  fully  and  specifically  enough 
111  the  lii-st  place  and  thereby  give  too  much  room  to  the  bureaucracy 
to  do  most  o*f  the  legislation?*^  , 

•  -Vfr.  \7agooxxer.  Mr.  Buchanan,  there  aro  times  when  we  act  m 
haste,  but  wo  have  c^me  to  consider  everything  a  crisis,  a  matter  of 
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\\v^a\c}\,find  that  of  oiir  own  doing.  T  ilon't  know  junlKnlv  to.orili- 
ci/u  oNeept  ouibehci?  fur  tliat  t>liortconun«r.  and  we  are  ^xuilty  of  it. 

^fr.  BuciiAXAx.  It  w'ohld  seem  to  me  tliat  we  are  jroing  to  liave  to 
assert  more  and  assume  more  ret)i)onsibility  to  spell  out  tlie  law  to 
avoid  the  kin(;l  of  problem  of  too  nuicli  leeway*  taken^  by  tl)e 
Lureaiicracy.    j  .  *  * 

Mr.  '\Va«gon>'kk,  Senator  Mansfieldj  you  will  recall,  3  or  4  years 
ago  was  (pioted  widely  as  ba^ing  Congres.^  had  enacted  enough  legis- 
lation for  n  while:  h  wotdd  be  nuieli  better  if  the  Congress  conecrned 
its>elf  with  peifetjtiug  and  making  that  legii^Iatlon  which  had  recently 
been  enacted  workable,  rather  than  just  forgettin*^:  it  and  going  on 
to  other  areas,  and  makiu^r  the  same  mistake^  again. 

You  uever  help  youi*self  when  you  pile  one  mistake  on  top  of 
another,  1 

>[r.']k'cirAX.\N'.  I  thank  the  gentleman,  :  * 

Mr.  O'Hara.  Thank  you  \er\  nmch,  ^fr,  AVaggonn^r,  for  appearing 
this  mwifing- 
>fr.  WA(;(;ox>'Kn.  Thank  yon^^fr.  Chairman, 

Afr.  OTIaka.  The  Chair  will  declare  a '2  nunutc  recess,  Afiv  "VVein- 
bergor  is  on  his  way  ai\d  he  w  ill  be  here  in  just  a  couple  of  Hiinntes. 
fWhereupou,  a  brief  rece,ss  Avas  taken.] 
Mr.  OTfAKA,  The  snbconnnitteejenll  coinc  to  order. 
The  next  witness  will  be  the  TTonorablQ  Caspar  "Weinberger,  Secre- 
tary, Department  of  Kealfh^  Education,. and  Welfare,  >[r,  AVein- 
i>Lrge!  is  accompanied  b\  a/numbcr  of  oUiei,-»  lie  may  wi»h  to  identify 
for  the  record. 
Mr.  Weinberger,  we  will  be  happy  tq  hear  from  you, 

STATEMENT  OF  CASPAR  W,  WEINBERGER,  SECRETARY,  DEPART- 
MENT OF  HEALTH,  EDUCATION,  AND  WELFARE,  ACCOMPANIED 
BY  PfcTER  E.  HOLMES,  DIRECTOR,  OFFICE  FOR  CIVIL  RIGHTS, 
DHEW;  JOHN  B.  RHINELANDER,  GENERAL  COUNSEL,  DHEW; 
STEPHEN  KURZMAN,  ASSISTANT  SECRETARY  FOR  LEGISLA- 
TION, DHEW;  MS.  GWEN  GREGORY,  OFFICE  FQR  CIVIL  RIGHTS; 
MS.  ALEXANDRA  BUEK,  OFFIOE'OF  THE  GENERAL  COUNSEL 

Secretary  AyKiNUKKCihu.  Thank  you  very  nmch,  ^Ir,  (Miairman,  and 
uitiiJniS  of  i!if  iuiiimiUee,  i  ain  aiiompanied  b\  Stephen  ivui/,man, 
Assisliint  Sci  retary  for  Legiislation;  Peter  Holmes,  Director  of  the 
Ollice  for  Cl\  il  Eights  and  John  Ehlnebinder,  general  co^U)^el  of  Iho 
Department;  Ms,  Gwen  Gregory  from  the  Ollice  for  Ci\il  Ki^rhts 
ami  Ms.  .Vle.xandra  Buck  fionri  the  Ollice  of  the  General  Counsel. 

That  is  the  group  that  Ij?  here,  and  the  reason  lam  accompanied  by 
all  of  these  people  is  that  we  want  \er3  nuicli  to  answer  all  of  jour 
(pu»stion^  in  the  detail  wo  assunie  Jon  waiit  them  answered. 

I  ha\e  a  short,  comparatively  short,  staten»ent  I  will  be  glad  to  piv- 
feent  to  the  eonunittee  now. 

^fr.  O'lTAitA.  Plea,sc  do  so. 

Secretary  WKixnKiUiKU.  1Ve  do  appreciate  the  opportmiity  to  di.^- 
cuss  A\ith.you  our  final  regulation  to  im]>lenieni  ihic  IX  of  the  Edu- 
cation Amendments  of  1072.  Thi>  its  the  lirst  major  sex  dibcriminatlou 
legiblatiou  enacted  b}  Congresjs  which  affects  edut.atIonal  Institution^. 
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Our  Dcpartiucnfs  rcKulntion  to  Cj0fectuiite  this  staitute  is  compre- 
hensive as  well  as  specffic,  and  wo  haVe  donc.that  for  two  reasons. 
First,  the  legislation  itself  prescribed,  with  certain  exphcit  excep- 
tions that  na  person  shaU  be  subjected  to  discrunmation  _on  the  basis 
of  sex  in  federally  assisted  education  programs  or  activities,  thus 
potentially  covering  discrimination  against  a*  student  in  his  or  her 
Litire  sch^lol  career  liom  preschool  through  graduation  or  professional 
school,  and  covering  discrimination  against  Qiat  student  s  ?achera 
against  any  other  employee  of  the  schools  which  that  clnld  attends.  , 
lj<iond,  the  Department  felt  .that  w^  ;should  cover  the  various 
mS^r  policy  issues  we  saw  evolving  .froin  the  37-word  prohibitory 
language  of  the  statute,  to  slvo  n»^ctf  to  educational  institutions  of ' 
their  specific  obligations  anB  to  avoid  future  individual  ad  hoc  de- 
cisions for  each  institution  on  these  major  policy  questions. 

The  drafting  process  I  would  like  to  outline  lu  a  little  deta  ,  be- 
cause I  think  It  is  important  fot.everyone  to  realize  the' lengthy  to 
wl  ifh  we  went  to  try  to  cover  all  of  the  situations  and  the  numBors  of 
Se  with  whom  we  conferred  on  a  continuing  basis.  We  conferred 

•  lahat  manner  with  representatives  of  the  educational  community  In 
adSn,  more  Uian  50  national  organizations  representing  profes- 
siona  associations,  school  officials,  student  groups,  at'hletic  associations, 
rreduStional  media  were  invited  to  attend  general  discussion  ses- 
sions wS     Department  held  on  August  2-4, 1972.  to  get  eveiyone  s 

'^Tirin-r'this  perioil,  the  Department  also  participated  in  conferences 
ceparatcrv  sponsored  by  national  organizations  Representing  educa- 
SaSitutions,  school  districts,  women's  groups,  athletic  directors 
anrcoaches,  student  i>ersounel  officei^,  student  counselors  student 
:  fiSncial  aid  officers.  I  pei-sonally  met  with  3«f  "jf^nal  rep- 
NC'VA,  the  ALVW,  numerous  women's  groups,  and  institutional  rep 
resenta  ivi  before  the  publication  of  the  final  regulation.  . 
resentames  i^iore^^^^^^^  legal  determination  on  each  major 

•   iss^eVSin  tKaftin.  procesf  as  V^ch  alte^^^^ 

were  le'rally  supportable  and  as  to  which  subiects,  such  as  athletics  had 
to  b^  cm  ered  S  we  followed  his  legal  advi^.  We  also  consulted  the 
Denartinent  of  Justice  and  followed  their  advice. 

In  manv  cases,  the  Department  did -not  have  discretion  to  make  the 
decisirs  ?eSiited  by  Interested  parties.  However,  in  those  areas 
thoJe^vas  room  for  policy  discretion,  the  Department  unuurtook 

•  sr«Sl  effor  s^o  encourage  broad  public  interest  and  comment  and, 
'Cver  poiible.  to  accommodate  the  various  points  of  view. 

On  J"ne.fo,  1974.  the  pr(5p6*d  regidation  was  published  The 

coSmeit  pe4d  was"  purposely  f^ff\^'tZ"'^o  In'lUl  to 
normit  sclitjbl  admin  strators  and  students  ample  time  in  wiiicn  to 
'^rm nuSmmentS  The  extended  Comment  period  was  also  designed 
to  eSle  S?^Jdntinistraf^^  to  evaluate  tli^ir  practices  during  par 
of  an  Su'jSooLte^  in  order  that  their 

on  such  evaluations.  Even  those  comments  submitted  after  the  uctober 

•''iSf&eTmri'o^^  immediately  follo^ying. publication  of 
fh«nmtSfl3f  SEn,  the  Departnient  held  a  series  of  briefings. on 
tftffiW  tKoiS^^^  regulation,  to  inform  individuals,  organiza- 

t  ens  fn&B  p?eS  as  to  the  substance  of  the  pi-oposed  regulation 
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and  to  encourage  biouJ  public  intciCbt  and  .i;uiiuiiunt.  The  briefings 
were  held  in,  12  cities  across  tlie  country.  Sloi^  than  SjhOO  individuals 
atteli(le€l.  tlio  briefing,  and  tlie  press  briefings  uerc  covered  loO 
members  of  the  media  resulting  in  newspaper  co\  erage  alone  of  175 
articles  and  editorials;  so  a  major  effort  \\a.s  made  to  inform  as  man}- 
people  as  possible.       »  <'1^ 
Wc  received  about  10,000  comitieiits  on  the  pioposed  regulation  from 
^       virhiflllj'  exery  major  institutiou  of  higher  education,  hundreds  of 
»       ^    school  superintendents,  chief  State  school  officers  and  principals,  and 
women's  group§»  Each  comment  was^reviewed  and  cross-indexed  by  a 
special  j:ask  folce,  wliicli  later  prepatud  policy^option  paper's  setting^ 
foi^h  policy  alternatives.  All  comments  were  mVde  available  for  public 
review. 

Review  of  the  comments  which  the  Department  received  on  the 
regulatioir^roposed  in  June  1974,  resulted  in  inclusion  of  substantial 
.revisions in  the  final  rogidation.  Modifications  that  can  bo  classified  as 
^•iuajor\^  weco  made  in  30  of  the  regulation  s  61  sections.  In  addition^ 
numerous^  perfecting  and  technical  changes  .were  made  which  fre- 
ouently  incorporated  text  contained  in  public  comments.  The  Presi- 
dent approved  the  final  version  as  required  by  the  statute.  ^  * 
The  final  re^^dation  in  all  cases  covers  tho^e  matters  we  were  advised 
the  Congress  included.  W/a  excluded  from  coverage  all  situations  ex-  • 
eluded  by  the  Congress.  '  ' 

The  regulation,  briefly,  provides  as  follows:  Except  for  certain 
limited  exemptions,  the  final  regidation  applies  to  all  aspects  of  all 
,  educational  p^rograms  or  activities  of  a  school  district,  institution  of 
higher  education,  or  other  entity  which, receives  Fedoral  funds  for  any 
of  those  prp^rams.  If  the  Congress  wished  to  exclude  athletits.  for 
example,  as'so  many  pepple'seem  to  wish,  Con^rrcss  could  easily  have 
said  so.  However,  Congress,  in*  a  1971  amendment,  the  so  called  Javits 
amondment,  at  section  811  of  t)ie  Education  Amendments  of  19745 
"made  very  clear  that  athletics  should  be  covered  by  the  regulation. 
That  had  been  our  position  based  on  title  IX  as  originally  passed  bo- 
caiise  of  its  similarity  of  title  YI,  and  Congress  simply  made  this 
explicit  with  the  so-called  Jfivifs  amendment 

With  respect  to  admissions  to  educational  institutions,  the  final 
regulation,  following  the  statute,  applies  only  to:  vocational,  profes- 
sional, and  graduate  schools,  and  to  institutions  of  public  iniderirradu-  / 
ate  education  (except  those  f(;\^  public  undeigraduato  schoolsVhich 
have  been  traditionally  and  CQntinually  single  sex). 

Military  institutions  at  both  the  secohdaiT  and  hi/yher  education 
level  are  entirely  exempt  from  coverage  under  title  IX4  Practices  in 
schools  run  by  religious  organizations  also  are  exempt  to  the  extent 
that  coinj)liaiice  Avould  be  inconsistent  with  religious  tenets.  Thus,  for 
example,  if  a  religious  tenet  relates  only  to  employment,  the  institution 
^^^ri  prohibited  from  discrimination  against  students. 

The  final  re^ilation  covers  recruitment  as  well  as  all  admissions 
policies  and  practices  of  those  recipients  not  exempt  as  to  admissions.  • 
It  inchules  specific  proliibitions  of  sex  discrimination  through  sepa- 
rate ranking  of  applicants,  application  o|  sex^l^ased  quotas,'  adminis- 
tration of  sex-biased  tests  or  selection  criteria:  and  granting  of  pref- 
erence  to  applicants  based  on  their  attendance  atpartfcular  institutions 
If  tJie  preference  results  m  sex  discrimination. 
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Althourfi  soma  schools  aro  exempt  from  title  IX  with  regard  to 
admission^,  all  scliools  (except  inihtary  schools  and  some,  religious 
'  schools)  must  treat  their  admitted  students  without  discrimination 
on  the  basis  of  sex.  Specifically,  the  treatment  sections  of  the  r^&JJ^a- 
tioiis,  following  the  statute,  cover  these  areas :  (1)  access  to  and^oartic- 
ipation  in  coui-se  offerings  and  extracurricular  actmties,  lucludmg 
campus  organizations  and  competitive  athletics;  (2)  eligibility  for 
and  receipt  or  enjoyment  of  benefits,  services,  and  financial  aid;  (6) 
use  of  facilities,  and  comparability  of,  availability  of ,  and  rules  con- 
cerning housing  (except  that,  as  approved  in  the  statute,  single-sex 
housing  is  permissible).  For  example,  classes  m  health  education  it 
offered;  may  not  be  conducted  separately  on  the  basis  of  sex,  but  the 
final  regulation  allows  separate  sessions  for  boys  and  girls  at  the  ele- 
mentarV'  and  secondary  levels  during  times  when  the  materials  and 
discussion  deal  exchisivly  with  humtm  sexuality.  Tliere  is,  of  course, 
nothing  in  the  law  or  the  final  regulation  requiring  schools  iX)  conduct 
sex  education  9lasses.  Tliis  is  a  matter  for  local  determination. 


PHYSICAL  EDUCATIOX  ^  ^^{f 

While  generally  prohibiting  sex  segregated  physical  education  as 
well  as  otlier  classes,  the  final  regulations  do  allow  separation  by  sex 
in  physical  education  classes  during  competition  m  contact  sports. 
Scliools  must  comply  fully  with  the  regulation  with  respect  to  pliysical 
education  as  soon  as  possible.  Elementary  schools  are  allowed  an  ad- 
justment period  of  up  to  1  year,  and  secondary  and  postsecondary 
schools  aip  to  3  yeai-s.  During  these  periods,  while  making  necessary 
adjustments,  any  physical  education  classes  or  activities  whirh  are 
fipparatemustbecoinparableforeachsex.    ^   ^,  .  ,  , 

With  regard  to  atlileticS,  I  have  to  say,  Mr.  Chairipan  and  members 
Qf  the  committee,  I  had  not  realized  until  the  comment  period  closea 
that  tlio  most  important  i^sue  in  the  United  States  today  is  intercolle- 
^natc  athletics,  because  wo  have  an  enormous  volume  of  comments 
abput  them.  I^t's  look  first  at  what  the  regulation  does  not  require 
because  there  seems  to  be  a  bubstantial  misimderstanding  about  that. 

(1)  It  does  not  require  equal  aggregate  expenditures  for  members  of 
each  sex  or  for  male  and  female  teams;  (2)  it  does  mot  require  two 
separate  equal  facilities  for  every  (or  any)  sport;  (3)  it  does  not 
ie([uirc  women  to  plav  football  with  men;  (4)  it  will  not  result  m  the 
dissolution  of  athletics  programs  for  men:  (5)  it. does  not  require^ 
equal  moneys  for  athletic  scholarships:  (G)itdo(;aiiQ^  r.v.r.T- 
cational  showers,  locker  rooms  and  fnUek^iucmtiQs;  ( u  it  does  not 
mean  the  National  Collegiate  Athletic  Association  (NCAA)  will  be 
dissolved  and  will  havfe  to  fire  all  of  its  highly  vocal  staff.  . 

The  goal  of  tlie  final  regulation  in  the  area  of  athletics  is  to  secure 
equal  opportunity  for  men  and  women  while  allowing  schools  and 
colleges  flexibility  hi  determining  how  best  to  .provide  such  oppor- 
tunity. -  .  .       1  m  n 

Where  selection  for  a  team  is  based  on  competitive  skill,  or  tlie 
activity  involved  is  a  sport  involving  physical  contact  among  players, 
then  the  college  can  provide  sej^arate  teams  for  males  and  females  or, 
if  they  wislu  they  can  have  a  single  team  open  to  both  sexes.  If  sep- 
arate teams  aro  offered,  a  recipient  institution  may  not  discriminate, 
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on  the  basis  of  sex.  in  i^rovidiiig  necessary  equipment  or  supplies,  or 
m  any  otlier  ^yay.  I  empliasizo  anfain  tlmt  equal  aggregate  expenditures 
are  iiot  required.  In  detennining  whether  equa,l  opportunities  are 
-available,  such  facloi-s  as  the  following,  among  otliejt's,  will  be  consid- 
ered :  whether  the  available  spoHs  reflect  the  interests'and  abilities  of 
botli  sexes  (and  that  obviously  iuvolvci^  learning  about  thoiie  interests 
111  one  way  or  another) ;  provision  of  supplies  and  equipment;  game 
and  practice  schedules;  travel  and  per  diem  allowances,  et  cetera. 

Where  a  team  in  a  iioncontact  spoi-t,  the  meml^ership  of  which  is 
N  based  on  skill,  is  olfered  for  membei-s  of  one  sex  ancl  not  for  membei-s 
•  of  the  other  se\%  and  athletic  opportunities ior  the  sex  for  whom  no 
team  is  available  have  previously  been  limited,  individuals  of  tliat 
sex  must  be  allowed  to  compete  for  the  team  offered.  However,  this 
provision  does  not  alter  the  responsibility  which  a  college  ha?  with 
regard  tothe  provision  Of  equal  opportunity.  , 

Lr the  case  bf  athletics,  like  physical  education,  elementary  schools 
will  have  up  to  a  year  from  the  effective  date  of  the  regulations  to  com- 
ply, and  socondaiy  and  ]D03tsccondary  schools  will  have  up  to  3  years. 

Generally,  a  college  may  not,  in  connection  with  its  education  pro- 
;rram  or  activity,  provide  significant  assistance  to  anv  other  organiza- 
tion, agoncv  or  person  which  discriminates  on  the  basis  of  sex.  The  final 
regulation  incorporates  a  Conirre.ssional  exemption  for  the  moml)er- 
<hip  practices  of  S()cial  frateniities  and  sororities  at  the  postsecondaiT 
level,  the  Bov  Scbuts,  Girl  Scouts,  Campfiro  Girls.  Y.W.O.iC, 
T.^r.CA.,  and  certain  voluntary  youth  service  organizations.  That  is 
as  a  result  of  a  specific  amendment  to  title  JX  passed  hy  the  Congress. 

IToweven  redpients  continue  to  bo  proliibited  from  providing  sig- 
nificant assistance  to  professional  or  lioaioraiy  fraternal  organizations, 
a=?  opposed  to  social  fraternities  and  sororities,  becuvisc  of  the  close  re- 
lationship between  such  professional  organizations  and  the  educa- 
tional and  professional  goals  of  students. 

Generall.v.  a  recipiont  subject  to  the  regulation  is  prohibited  from 
discrimination  in  making  available Jn  connection  with  its  educatoi]al 
program  or  activfty,  any  benefits,  services,  or  financial  aid,  altliou£?li 
"pooling"  of  certain  ^ic.x-iViitriciiv'e  scholarships  is  permitted.  Benefits 
aiiil  services  include  medical  and  insurance  policies  and  services  for 
students,  counseling,  and  assistance  in  obtaining  cmploj-ment.  Finan- 
cial aid  iiicjndcs  scholarships,  loans,  grants-in-aid,  and  work-study 
programsf^ 

Generally,  all  facilities  and  housing  services  and  rules  must  Ijc 
imilafcre  v.:2il?o.ut  discrimination  on  the  basis  of  sex.  As  provided^in 
the  statute,  however,  the  regulation  permits^ separate  housing  based 
on  .sex  as  well  as  separate  locker  rooms,  toilets,  and  showci-s., 

The  final  regulation  includes  a  pi-ovision  which  states  that  "nothing 
in  this  regulation  shall  bo  interpreted  as  ixjquiring  or  prohibiting  or 
nbrid^ring  in  any  way  the  use  of  particular  text&ooks  or  curricular 
materials."  As^Wted  in  the  preamble  to  the  final  regulation,  the  De- 
partment recognizes  thatscx  stereotyping  in  curricula  is  a  serious  mat- 
ten  but  notes  that  the  miposition  of  restrictions  in  this  area  would 
inevitably  thrust  the  Deparment  into  the  role  of  Federal  censor  over 
all  materials  in  school  textbooks  and  cumcula  throughout  the  country 
and  that  is  not  a  role  we  want  or  think  is  appropriate,  or  even 
constitutionaK 


\11  cmplovecs  in  all  ins^titutioDs  are  covered,  boUi  full-  aitd  part- 
time,  except^hose  In  military  schools,  and  in  religious  schools  to  (ho 
extent  complianco  would  be  inconbi^tont  with  the  controlling  religious 
tenets.  Employment  ct>\enige  under  the  proposed  reo;ulation  generally 
follows  the  policies  of  the  Ei|ual  Einplpymcnt  OpiTortunity  Commis- 
sion and  the  Depai  tiuiMit  o£  Laboi  \s  Oflke  of  Federal  Contract  Com- 
plianre.  Specifically,  the  proposal  co\ers  u*attei-s such  as  employment 
criteria, /ecrultmeiit,  compenbatioii,  job  clasbifioation  and'  structure, 
fringe  benefits,  and  others. 

With  regard  to  the  provibions  o£  section  431(d)  of  the  General  Ed- 
ucatioa  Provisions  Act,  which  calls  for  congressional  review  and  pos- 
.siblo  veto  of  administrati\e,and  regulatory  decisions  of  this  Depart- 
ment, I  I'nust  reiterate  the  constitutional  objections  we  expre.ssed  in  my 
lettci-s  of  June    to  the  Speaker  of  the  House  and  the  President  of  the 

Senate.  .  ,  ,  ,  , 

Wo  continue  to  believe  that  this  provision  raisers  substantial  consti- 
t^itional  questions.  In  addition,  the  mere  expression  ojF  congi-essional 
dissatisfaction,  without  specific  amendatory'language,  would  leave  ed- 
ucational institutions  throughout  the  country  in  the  unfortunate  posi- 
tion of  being  told*  bv  title  IX  not  to  discrimi^iato  but  left  with  no 
regulation  defining 'that  discrjminiition.  Educational  institutions 
sliould  not  be  left  in  the  dark  any  longer. 

r  should  note  that  the  only  point  of  agreement  evidoncedm  all  the 
comments  on  the  proposed  regulation  was  that  *^yhatever.tho  sub- 
stance of  our  obligations,  at  least  please  tell  us  specifically  what  they 
are  "  If  the  Congi-ess  determines  that  a  different  coui^  from  that  set 
forth  in  the  regulation  is  warranted,  then  we  believe  it  should  proceed 
bv  wav  of.  ameiidatorj-  or  clarifying  legislation,  rather  than  by  con- 
current  resolution  aimed  at  deferring  the  effectiveness  of  a  pai-ticular 
provision  of  the  rules  or  indeed  the  statute.  This  wOuld  avoid  the 
constitutional  and  any  fn^hei'  questions  as  to  specific  reasons  for  dis- 
.'ipproval  or  the  intent  of  Congressj  and  would  leAve  the  educatioiia. 
institutions  not  in  the  dark  but  with  the  knowledge  of  what  the  law 

^^SCuage  of  the  statute  is  general,  providing  no  specifir  guid- 
ance as  to  congressional  intent.  It  has  been  extraordinarily  difficult, 
first,  to  interpret  the  intent  of  Congress  and,  scitond,  to  accommodate 
the  concerns  of  a  wide  diversity  of  interest  gi'oups  and  individuals. 
We  have  sought,  and  receive'd,  a  substantial  amount  of  public  uiput 
into  this  regulation.  It  is  unlikelv,  as  a  matter  of  fact,  that  the  wide 
publicity  and  the  hearings  today  would  have  occurred  without  the 
Department's  attempt  to  <rain  the  widest  possible  public  input,  rather 
than  proceeding  eiitii-clv'ou  our  own.  It  is,  of  coui-se.  impossible  to 
please  evervone^and.  as*T  found  ont.in  the  last  few  yeai-s  it  )S  impo.- 
J:ible  to  plea<^  anvone  \n  these  controvei-sial  fields,  but  I  bolive  that 
we  have  reached  ii  middle  ground  in  the  final  regulation  which  al  ow^ 
the  flex ibilitV' desired  by  institutions  while  protecting  the  intei-ests  of 
f^tudent.^and  employees  of  those  institutions.         ;  .      ^  i 

Afr  Chairman,*!  would  like  to  iw^iest  permission  to  have  inperted 
in  the  record  at  this  poin^  copiejfof  editorial  comment  on  titlp  lA 
from  across  the  conntrv.  They  o/ro  not  all  favonible.  but  there  is  a 
wide  ran^(j  of  support  for  the  title  IX  regulations  evidenced  by  the 
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editorials  and  I  think  it  U»i>tifies  basically  to  the  reasonable  and,  ^ve• 
beliovCj  sensible  approach  u  eliave  set  forth. 

jVFr.  Chairman,  wo  appreciated  very  much  the  opportunity  to  make 
this  preseutation.^AVe  may  lia\e  other  mateiiaU  \\c  would  likejto  put 
into  the  record,  but  mcailwhile  we  will  be  glad  to  trj  to  answer-  any 
of  vour  qucstipns. 

[The  materiaj  submitted  by  Secretary  "Weinberger  follows :] 

(Fronv  the  Philadelphia  Bvenlns  Bulletin,  June  13, 1975] 
^  \         X'OOST  FOB  THK  GiRLS  ' 

Many  of  the  inactitv>,  \f  mi  the  attitudt-N  which  hrt\e  luag  .'^t.Miiittl  women 
in  thi'ir  atadt-Uiit-.  in'i>fej>MoJi.il  niiil  atliK'tic  eiiUc'a\t>i>  iji  acht-K*l.s  .nul  culU'iiub 
thruiighuut  thL'  goiiiittx  %\kl\  l^iM*  tij  cliaii^f  it  C«Migre.sh  aUupt.'^  the  .inti-MfX  hUny 
i  t^uKitiuii.s  rutX'Uilj  idMiftl  U,\  thu  IxvaituiUit  of  Health,  Kilutatitiii  niul  Wclfarts 

lu  i>pitL*  I'f  till?  ui*ntru\  tT.'».\  ^tir^^l;^l  h.v  the  propostnl  rulL%  f-smdally  those  i>er- 
taiaing  to  athluth^.  ihe  iV'e:ahitiui\s  aiL*  aut  UMivaMiiiabk'.  What*5  more,  they're 
a\cnliio,  coining  thu'C  .xuars  after  the  passage  of  legbhitlun  barring  j)e.\ 
(HscrinumUiiai.  "  \   

While  the  pnnL>iuh>  rel.Ueil  to  .SM>rt.\  have  attracted  the  lion's  bliare  of  atten- 
tion and  iritloLsiu.  the  i?i'ope  of  the  kuidel|ne3  goe>  Well  lieyond  si)orti^.  They  deal 
with'  admission  and  ^cFiolarbhip  policies,  e^nhs^eUn^,  hiring,  proinotion.s  and'. sal- 
aries. They  also  wonld  bring  an  end  to  the  ^practice  of  all-male  and  all-female 
courses,  such  as  shop  and  home  economics  imye  traditional ly  been. 

Jn  the  areas  of  athlttich,  elementary  and  .secondary  .schools  wouhl  he  reqnlred 
t«>  eonduet  coed  pli.x.'^ical  a'dncation  clasJjO.s  ^vonivn  w'ouhl  be  permittod  to  par- 
ticipate In  non-contact  >|Mjrt.s  with  men  and  womwr^*  athletic  j^rogram.s  that  ha\e 
.  l>eeii  i<hortchangc<l  in  terms  of  facilities,  coaches  and  other  ftAoi|rces  would  have 
to  be  upgraded.  v 

Few  of  the  objections  to  the  provi.^ion.s  that  pertain  to  j^jmrts  are  ."supported 
by  fact  or  i«onnd  rea.^adfig.  The  fnss  abont  coe<l  phyMcal  cdncation  classe.<;,  for 
example,  is  hard  to  fathom  since  the  mingling  is  rei<tricte<l  \o  the  gym  or  scliopl' 
yard— it  stops  far  short  of  thevlockerroom  or  showers. 

The  ominous  earnings  that  the  regulations  will  imperil  male  sports  programs 
are  cpiestionable.  Tliere  is  little  chance  that  the  guidelines  will  affect  the  big-  » 
time  pro);ranis— nuiny  of  which  rival  profe$.«^ional  operations — and  stnae  of  the 
Smaller  ones  are  already  in  trouble  iKjcause  they'i-o  overextende<l. 

Oiie  threat  to  the  effectiveness  of  the  guidelines  is  HEW's  decision  to.conceu- 
^trate  its  investigations  on  patterns  of  discrimination  Instead  of  individual 
complaints.  While  that  approach  may  be  more  efficient,  it  is  donbtfnl  that  it  wUl 
*    insure  conipliance. 

As  debate  over  the  gnidellnes  continues.  a.s  it  is  certain  to,  the  basic-issue  in- 
\(»l\ed  whicli.  is  eipial  optNirlunit.x^nni.'^t  not  be  obhcured  tiie  age-old  men 
vs,  women  arguments. 

If  it  is  true  that  edU(*a{loii  u  Uv^  U>  future  Miccess,  tlu*n  women  Mionld  be 
able  to  partici|>iite  In  all  fncet.s  of  Hio  educational  experii-uce.  And  if  the  law 
hohlH  that  equal  opp»*rt'unlty  appllcj*  to  both  se.xes.  which  It  doe.**,  the  pracilces 
which  stand  in  the  waj  of  women .s  cMpial  opimrtunity,  nnis^t  be  castaMde. 


tFrom  llio  Xcsp  York  Times,  JUno  5, 1075]  - 

Ao.M.vsT  Skxist  Scuoor.s  . . . 

Tiie  new  Fe<h»ral  icuidcllnes  a;jainst  se.\  dl.sCi!ioinati"0  in  the  ua.tton'.s  schools 
and  colleges  (Oiiibluc'a  UiUcb  needed  tniphasi.<s  on  equ.il  oppurtunit,\  for  women 
with  enough  tle.\ibility  t.>  previ-nt  a  dbspiritin^  houioircnization  of  educJitional 
IiistltuMuus.  Such  a  sensible  approach  to  what  is  i*tili  an  irrationally  controversial 
art  a  of  stK*hii  reform  anil  no^^htie  more  e.\plosi\el\  irrational  than  in  sports — 
can  be  expected  to  draw^  tire  fnmi  both  idecdogkal  extremes. 

AIthe!!!;Ii  some  of  the  iiion-  i\^oteiI«-  .is|iret.*i  of  ."^e\  di.M  nmination  are  likelv 
til  altnu  t  nu^st  public  attt  ntbm.  tUv  crux  of  the  matter,  i.s  the  prohiUtion  of  anv 
bian  WrKhing  eriual  .'ppoiruuii.v  for  fem.ile  >tuilent>-and  teaelu  i>  at  any  eiluea- 
Ihiual  level.  Absolute  equ.Uit.\  1.^  truilal  in  .-cIiomI  aiid  college  adnd^^ions*,  financial 


uld.  co)in>'ellnK  nnd.  In  the  cnso  of  teaeliers  and  other  educntlonal  Dcrsonncl, 

''"tetf^Jl^'SpSS  pru^^^  kind  0£      stereotyping  In'edncatlon  • 

tlufS      «  rTs  ?rom  ^o  v  dashes  and  boys  from  home  ^fouom}^^.'^^^^^ 
Itt.us  for  8ueh  "male"  or  ••female-  subjects  once  pnc  forth  have  long  .since  I)?eu 

■'■*ThJ*SSment  of  Uealth.  E.Incuti.m  and  Welfare  ha«  wisely  resUted  pres- 
sure" toTcIude  the  content  of  textbooks  In  Us  guidelines.  Kxpert  studies  Ime 
rZ-UI«l  ample  lilu^^  (hat  mauy  of  these  ho'^^^^^^^^^^ 

"^^l^SV^^n^n.  ..C.tl.e  general  rules  f he  f  r^rtment  .^^^^ 

.tauceof  diversity  in  Aiiiericail  education.         .  ,  , 

h\ir  more  NMilneml)le  timii  any  of  t^ie  guiclelinCH  themselves,  however,  s  ilie 
anil  nncement  liiat  H.RW,  will  nt)  longer  investigate  hu  vldnal  coniplalnts  nf 

Arriinlnation,  mile  ..on.e.uk'rotlon  is  elearl.v  lu  order  ti>  i",^"^^^^^^^^^ 
or  crank  complaints  from  lesitftuate  grievances,  any  policy  "^^™^^ 
i>Mlls  for  iustieo  can  bcarcely  l>e  considered  law-enforcement,  bccret^u.v  ^U'ln- 
bewr  cannot^  appealing  to  the  ediicatlonnl  InstltiUions  -goo( 

fattlf:  of  deeply  in-  In*  nul^e  to  exp6ct  u  total  moU\^^  aWay  of  deeply  Ingraliied 
InilVits  of  i)rej\id^  and  t.xcjn.lon  \ji  the  abjf-iice  ut  an  effective  meclianlsm  for 
a.>sejJ^ing  wtilMlocnmentedlndiviUnal  complalntis 

^   . 

*^      '      /  j" 
-    (Froin  the  Wall  Str*^«t  JoumjuI.  JuneNJ,  1075] 

The  way  things  fina^lly  ttirne<ri)ut  thor^fi^ioms  to  be  a^itc  a  hit  of  give  hi  tfic 
sevdfsi^^imi  m^^^^  nil*,  j nit  nUd^luwii  by  the  DerTartmenl  of  Ilealth,  £ducaUon 
m^l  welfare,  Saturday^J  hm^Aif  S"<^»f"  ^^"*f ^  T^'^om"  n  Jl^ 
wonld  gather  and  HEW  givea  assiiraWs  tint  finggest  it  doesu^t  re^U.v  intend 
to  (U>aiaml  sexual  qiiotas  for  tli6  AnmrUlo  ArhiAainos.        '        ,  i  ^,  „,  ^^inoi 

But  we  are  intrigued  by  the  provision  that^fcment^iry  and  high  school  i)hyslea 
edueatlon  programs  must  be  soxuftlly  »InteferatedV»  That  doesnt  mean  coed 
shower  rooms  bnt  it  does  seem  to  meai'f  J>oy<  anU  girls  together  on  the  playing 
fields*  or  the  hardwood  ill  integrated  P.E.  cl/iiSieiJ^lf^not  necessarily  on  tlie  same 

It  scenia  to  ns  that  It  doesnt  taVp  a/biiauvlnLst  pig  to  see  a^mll  proljlem- 
Iiere,  We  defy^anybne  to  shyv  that  It  is  less  qt  a  probl^  for  girls,  oi^-whose 
I>elmlf  tliernles  were  supposedly  l^comulBRtcd.  than  for  boys. 

The  problem  Is  simply  that,  whnt^v*/ ll^V  says,  boys  and  ^irls  /J^fcrenc 
Bovs.  by  and  large,  can  rnn  faster,  Mrow  likrder,  Jnnip,  higher  and  hit  further 
than  girlH  wlicn  they  reach  their  luye  advanced  stages  of  physical  development, 

Th(5  purpose  of  the  rules  is  to  prot<?ct  the  psyclies  of  school  ehlldren,  an  aim 
to  whieli  %vv  si|bscril)e.  But  on^the  iilnying  fields  it's  going  to  pe  pretty  ()l)Vious 
that  all  tlie  above  is  true.  And  when  timb  to  been  demonstra^^  isu  c  iUlM^^ 
that  a  lot  of  "school  ^tirls  are  going  to  be  asl^lng  whether  IlKWIias  really  strliCIv 
a  blow  for  their  Image  of  equalitf.  or  simply  put  them  in  a  itositlon  where  most 
Imve  no  need  or  desire  to  try  to  comiHjte? 


(From  tlic  CMcngo  Sun-Times  EdUorfnis,  Juno  0, 1075] 
'  ,         CJh'ir^-JliGuts  ox  "Faith" 

The  Health.  Education  and  Wt-lfare  Department  was  not  convincing' last  week 
in  trying  to  justify  Its  Intentitm  to-stop  Investigating  Individual  bias  complaints 
In  favor  of  bcpafter-baspd  civil  rights  enforcement.  Sw.  Caspar  W  ^\einberger, 
rejecting  tlie  poHcv  of  «*securiu?  lodlvidual  relief  for  tlio^e  witli  grievances 
upied  for  -a  mfctiiodical  approach  gearul  toward  Identifying  and  eliminating 
sexual  discrimuiation.",^  j» 

■      ->  '  i' 


Thnfj?  very  ren-vurlii^  tu  \  Ictlins  of  (lUtnmination  ul^u  iiiukr  tlju  &ex  plan 
will  linv^  tcKwnit  for  r.-dresii  until  IIEW;  *'i(Uiilifit'« "  n  pnttern  that  might  tit 
Umr  case..Ev^ii  if  '^systemic;;  hins  is  forced,  eliiiiluating'it  woift  be  easy,  ^ 

liji  aiiimjueuiig  the  Funl^idministratiuiL'&  hew  kgulatioiw  to  ciuialize  "opijcir- 
tunitie.>  tor  wumeli  in  &cuuulft  and  collugus,  AVuiiihergtT  s,alil  tliey  wurt*  written 
wilth  the  ,assuiiir>tlori''uf  ' gtMKUXaiiJi"  on  tin*  purt  ui'  lo,0O0  j,c1u>u1  syjjteins  and 
%'H)0  Oullegus  that  ina^t  ohe>  them.  Tliu  plan  tt>  uial  iudi\idual  in\ uistigatiun^ 
would  cu\tr  all  of  these  ediicatiunal  inaitutiun*,  plu^*  3U,(KH)  health  and  sucial 
ser^i- ice  programs.  ►  " 

Jt  the  ^ecrutarj  QXiKrti»  results  by  \oluntary  cuUipliance  and  witliuut  effoctivu 
means  of  dcJiHng  with  liuU\iUual  grie\ancoi,,  ht-  has  ix  lut^mure  'faith*  in  liib 
new  polities  thaiK\ye  do. 

*  *  [From  t)*e  Washington  Star,  June  5, 1075]  , 

Equal  Education*  fob  Wome^t  »^  ^ 

WTiy  ail Jt^e  fuss  over  IIEI^^'s  rules  barring  sex  dljferiniination  In  seliools  and 
colleges?  irfouality  undue  thu  law  means  anything.  It  surely  entitles  feiualus  tp. 
an  equal  break  In  puhlle-supiwrted  educafilKial  IjtistiBitions,^ 

The  major  complaints  seem  to  he  coming  from -spokesmen  for  male-oriente<l 
cOJlege  J^porti*  w»ho  think  the  regulations  promulgated  by  tlie  Department  of  . 
Health,  Education  and  Welfare  wll^  end  their  high:powere<l,  big-business  pro-. 
.  grams.  The  facLls,  sports  are  inrolved  in  only  one  part  of  the  rejgulatiouk  .Other 
provisions  Tequire  equal  treatment  for  males  an«l  females  In  faculty  lilring, 
flnanelal  aid,  vocatiunal  training,  4iouslng,  ^m  classes  aud  other  educatibnal 
activities.  ,  y 

AVomen  are  only  beginning  to  overcome  the  bias  that  has  keptitheni  out  pf  the 
hlghi»st  Jobs  in,  public  ijthool  systems  and  .colleges.  Everyone  knoKs  that  the  big 
male  bruiser  who  can  play  football,  even  tlidugh  he  may  jiot  *fiave  k  brain  in 
his  hoaci,  has  an  Infinitely  better  chance  of  winning  a  college  scholarship  than 
.file  female  higji  school  student  who  is  good*Jn  the  el<^«5sroom  but  wouldn't  Pull 
the  paying  fans  through  the  college  |q)orts  arena  turnstiles.  Vocational  echools 
traditionally  have  been.orleiitcd  to^-ard  training^  males  for  the  higkwer-paying 
trades  while  shunning  f<?mi<Ifes  otf  toward  secretarial  and  hair-dresser  jobs.  Its 
time  these  of  discrimination,  as  well  as  many  others  in  the  educational 

syst.em,  are  enacd.         '  ' 

Ho  far  as  rnle«  re<iuirlng  integration  of  physical  education  .programs  are  eon- 
cerned,  there^  dp^n'^  s4tm  to  be  much  reason  for  a  big  hulla-baloo.  TlM?y  dod^ 
meali  that  hoys  and.glrls.are  going  to  be  taking  .showers. together  or  using  the 
same  wash  roor/«.  Xjbr  do  they  mean  t|At  boyetand  girls  are  going  to  be  wrestling 
one  .•nother  ialdgh  school  and  college  gyms  acrosi,  the  country,  fur  bodily  contact 
*l>orts  hre  speciflcalLy  exempted  from. the  Inte^ation  orders.  * 

WImt  it  does  mean  is  that  schools  and  colleges  are  going  to  have  tfi  start 
spending  more  on  female  sports  programs  an^  a11i;\ving  girls  to  participate  in 
nbn-bodily  contact  sp^rtn  that  now  are  largely  r'eserfed  for  inaici*.       >  • 

AVe  doubt  that  i^lg  time  college  sports  are* going  to  suffer  seriously  from  rufes 
that  require  the  schohnship  andilnancial  aid  |K»t  to  he  spHt  more  evenly  between 
the  sexes,  or  from  an  increase  in  linancial  outlay  fuF  female  ^por'.s  prograuiM. 
Colleges  no  dbtib^  will  find  way.s  to  suhsidize  all  the,su|>erj,tOr  jucKa  they  think 
tlioy'need,  and  the  ians  will  cuniAiue  coming  up  w  Un^e  e\vr-increaslng  price 
nf  tickets  to  finance  the  uxiKJhiJre  Stadia  and  traiiplhi;H  tliat  go  with-college 
.sports.  E\en  If  the  rogulatiuns  were  to  put  a  crimp  in  inter  collegiate  athletic 
programs,  it  uiiglit  he  a  govHl  thing.  Sports  prugrnuM^  i>lioi^ld  he  almejl  at  getting 
the  maximum  partkipati»>n  iK>».»,il*!e  among  ^tu(K'nt.s,  udt  at  building  teams  fur 
rtaxlHium  box  ofllLe  draw.  rrofe.ss'iuiial  >itutts  JmiUI  he  J^^ft  to  tiie  profes.slunai 
leacues.  ~"  ^  •  '^P' 

Lfc:i>latlun  against  ist-.x  di.st  rind  nation  in  educational  iii^tituiiMns  wa^  enacred 
three  years  ago  I)y  Cor.iJri*.**.  It  ^ok  Il^IW  all  tl|is  time  to  get  tJie  spts^'iflc  regula- 
M<tn«^  drafted  to  ca^rry  out  that  law.  arfd  tht^e  mles  >till  are  .suliject  to  rejection 
hy  Congress  within  45  ihiyn.  If.  Concrt*.^*?  htdleves  In  tJuulaw  it  ha.s  passed,  it 
ought  to  let  the  regulations^  become  elTective.    v,    *  / 

Eqtial  educational  opi>oftuiuty  fur  wonien  i>,  IllKW  Su^retary  Ca-<par  Wlfin- 
herger  .<jald  the  t»tlter  day  when  he  announved  ilti^  re;;idation.N  'the  law  of  the 
land."  So  let'*!  get  on  wUh  enforcing  It.  * 
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(Kromnhc  San  FrancUco  Chronicle.  June  8, 1075) 
Kquauzino  the  Sexes 

^schools  coUegos  mul  l.a^e  f  i'^l^^'i^  ,vhlch  true,  or 

erln.  uatory  I'^n;^^  "jV/.^^  t„e  sexes  obvioirJy  «;on- 

nearly  triic,  £.|^l^^"^^  v^. — ^^V^.^..♦c.  mwi  Pji<:!^nr  W'eiiiberxer.  the  Secretary 
work  for  f^tball  an.l  ^^rUun  0  her  sportsy  ^^^^^  „„^j„,, 

of  He;i!th.  Educanon  iwid  ueliare,  is  wistij  i 

'  each  crther  in  games  of  violent  contact.  acadomlc 

'IX  rnlo.s  without  breaklnj,' Stride. 


llYom  ihe  Chicago  Dally  News.  Juno  9, 


H,.lu,ols  ami  coIw.,.«  w.lU.^^  boy.  fron.  loarning  to  cook 

'^Z^:;:m{:^:^^^^'^oir^-M  but  the  ...ost  backward  schools.  But 

all  or}"'*' "r<*a.s  of  learning.     -  .     4,^„^H,ftv.  ai.  rnn'^iiinir  pnch  othor 

'^}\'.!''l''i^tr'o.'u,in:eT«fo.7^L'Sn  «r 
Ilni  ,1  d  some     ion  ■«>  lEW,  and  the  gt.l.lelines  strike  a-senslble  course  n.  allow 

■"Tfre^n\eHaonotrea«i.:e^^^^ 
'  .shukonj)  that  is  ovorduo.  ^ 
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(From  the  Ualelwh  K«ws  and  Observer,  June  13, 1D75J 
Fair  Play  Is  Basis  op  HEW  Sex  Rulks 

TUo  federal  government%  guidelines  for  banning  sexual  discrimination  in  nub- 
uo  s^iiQols  may  disturb  some  local  customs,  but  by  and  large,  the  rules  confirm 
What  lias  become  ease  law  and  public  policy  in  the  United  States 

'^^l?  offered  by  a  lUpubUcan  administration  beaded  bv  Gerald 

l-ord  of  Grand  Rapids,  :Mieli.,  eerUiinly  not  a  4>ource  of  radiealfsm.  Tlie  Cougrcss 
apprtned  the  law  on  wIulIi  the  rujps  are  founded  and  before  thev  are  imple- 
mented, congressional  n-Viow  wliioh  bogh>o  Juuy  23,  v.ili  look  for  diseiepancies 
between  the  ndes  hud  the  law.  Caspar  ^X.  Wuiuburgur,  Secretary  of  Health,  Kdn- 
'^^ti'^Pk"""  V/elfare,  says  schools  have  from  one  to  three  years  to  comply. 

i  nblic  schools  ha-c  had  ample  time  to  prepare  for  the  recommendations,  an 
o^-.-rvatiOn  made  by  Raleigh  and  Wake  schooi  otflciais  last  week.  They  havejbeen 
wise  enough  to  institute  the  recommendations  and  already  have  mixed  athlcUc 
classes,  for  example,  where  appropriate. 

It  is  the  integration  of  n'thlftics  that  has  caused  the  greatest  uproar"  though 
the  guideliuef  affect  school  policies  in  general,  Vuwitional  cla.ss€s,  for  instance  no 
longer  may  Hp  segregated  by  sex.  Boys  Uiust  be  permitted  tu  tiike  home  econoniics 
courses  just  a.s  giris  must  be  allowed  In  shop  clashes.  There  is  nothing  revoJu- 
tioharyvor  worrisome  about  that  "  uiuiu^  rc%oiu 

Tud^standable  concern-is  raised  about  the  impact  on  school  sports  The  Intent^ 
nnd  iirohably  the  basic  result  of  tiie  rules,  is  to  encourage  public  schools  to  extend 
athleric  opportunities  to  giris.  That  is  a  commendable  goal,  and  informal  objec- 
tions to  It  have  more  fo  do  with  money  than  sexual  mores. 'WhiJe  girls  mav  trv  ouD 
tor  unu-conta^t  male  tc-ims-sueh  as  .swiuiming,  track  or  tennis,  Uiev  mav  not  seek 
equal  entry  to  sporfs  '^uch  as  football  or  wrestling. 

Xor  Is  there  a  rcauirei"  fnr  equal  ftuuiing  bjf  sex,  a  point  Weinberger  empha- 
sizerl  Popular,  all  male  programs  sntJi  as  football  nt  ed  nut  be  sacrinee<l  becanse 
of  a  nick  or  sei^araie  but  equal  female  prograuLs.  lalerpretation  of  the  rules  on 
financnig  \ylll  have  nnich  tc  do  with  their  impact,  hut  thev  cle^irly  signal  an  end 
to  traditional  funding  neglect  of  female  sports.  ^ 

Women  deserve  a  chance  to  develei)  athletic  skills.  The  IJJKW  guidelines  ser\o 
notice  that  thcy-will  get  that  chance  if  it  is  not  already  of^red. 


(From  tlietrdwardsvllle  (111.1  Jnteillgencer.  June  7. 1975] 

Pair  rL.*y  on*  Sex  GuiDtxiXKs 

H^^f^  ^^'"eation,  and  Welfare  Department  (HEW)  has  issued  new 

actlvim^^  ihlended  to  eliminate  sex  discrimination  in  physical  education 

c  [!!!^lo  silT  r^Vi^^^  "^^'^  ^V^^'  ^^^^"^  established  for  competition  between 
Shs  ""^^  out  for  boys'  teams  in  non-contact 

f.^^ll!*^^''.'^*^'^  requires  (hat  regular  gym  cla.Hscs  he  sexually  integrated  except 
JooniTwn^bc^^^^^^  ^^^"^^       ba.skethan.  Separate  showci^  and  locker 

There  will  be  difficulties  and  probleujs  involved  for  teachers,  admini8trator<; 
an^^young  people,  but  they  are  not  insurmountable  if  rouunou  sense  and  a^en -e 
firS^^^  "^'"^  begrudging  acceptance  of  the  guidelines 

Tlio  poljd  of  tT)^  guidelines  is  not  to  force  girl.<<  or  boys  into  end)arra*5<?in-  Qltua- 
t&^iS  ^  cotuDctiMon.  Xor  is  it  to  try  to  wipe  out  differences  between  males 

Ral1)er,  it-  if  to  attempt  to  give  meaning  to  the  legal  concept  of  equal  eduea- 
i\<ma\  r*P(^f>r(nnitlos.-regardIess  of  a  person's  sex.  ^ 
%  As -ivitb  r/t<^ia!  integration  of  tJie  schools,  it  would  Jmve  been  far  bettor  if  that 
"^'^"^  without  laws  or  federal  guidelines.  It  didu  t  in  ,m,"t 

♦i^^m!?^''  V^Vl'J^      ^"^^^^^  opportunitIe«^regardle^^  of  sex  is  sound  in  it.s  objec- 

especially  if  Ihev  are  appr<viched  not 
a<?  rigid  ru]e«<  to  be  impr.sed  in  an  unthinking  manner,  but  rather  as  a  w^^v  to  heln 
in'CuMa  as  indS  ""'l^Tsrand  ma-  aUi.lJu^r  and  to  realize  tJieir  fullest 
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Athletics  is  one  waj  MHiuple  can  do  tliat-^either  in  competition  between  schools 
or  in  physical  education.  Girls  HH  well  as  bOA  S  deserve  that  chance.        ,       ^  . 

It  way  be  true  that  some  girls  have  ditficulty  coveting  with  some  boys.  But 
that's  a  problem  that  has  far  more  to  do  witii  individual  talents  aiid  capacities 
timii  it  does  with  whether  one  is  a  male  or  a  female. 

Given  nior*^  encouragement  and  bettet  instruction  throughout  their  growing 
years*  ue  .-inspect  that  mure  and  more  girls  will  develop  their  skills  well  enough 
that  many  boys  will  tind  it  difficult  to  keeil  up  with  them.  ^   .  i 

There  already  are  many  female  athletes  around  who  are  pretty  tongh.  Ami 
they  dou  t  necesijarih  sacrifice  prettiness  to  their  athletic  accomplishments.  That  s 
a  point  people  who  fi*ar  emiouraglng  girls  in  athletics  will  lead  to  a  decline  in 
;tn;i;;;n;ty  shonld  keep  in  mind.  .    ^      ,  ...  i. 

None  of  that  need  be  bad  as  long  as  the  competition  is  in  the  spirit  that  unfor- 
tunatelv  has  declmed  in  too  many  athlefie  and  physical  education  programs:  *  It's 
not  so  important  wiiether  you  win  or  lose  as  how  yon  play  the  game." 

Siports  and  i»hysical  skills,  take  hard  ^orkand  self  discipline,  bnt  they  need  not 
be  crim.  'Xhey  shonld  he  fnn..  .  . 

Unless  boys  and  girls  have  changed,  we  imagine  that  by  getting  more  ac- 
eusiMmed  to  competing  and  participa|iijig-lh  atldetics  on  ii  more  equal  basis  and 
doing  it  together,  tiie\'ll  ha\e  more  fun  and  have  more  respect  for  and  under- 
standing  of  one  another  as  people. 

And  education  systems  that  u^u  help  aOcomplvbh  that  will  be  accompUslnng  a 
great  d/Mil.  ^   ' 

IFrom  the  Monroe  (La.)  News  Star,  June  12, 1975] 
'     -"'^^         ViGURi.vo' Tim  Cost 

'  it' 

Far  from  the  last  word  has  neen  i.cr.ra  c:i  the  regulations  liuiided  down  by  the 
Department  ot  Healtli.  Education'  and  Welfare  tm  tiie  subject  of  sexually  inte- 
grnted  phNsical  educutiuu.  Thtn**  regulations  are  plain  enough  -full  integration 
miisn  oceiir  in  pii>sK-ai  education  classes  and  sporl:^  programs,  excepting  only^ 
'  body  eonract  ?port.s  like  football  or  wrestling.  ..^^-^TCT^ 

Almost  before  the  IIFAV  aniiuimcemeiit  had  been  distribntedjijloujrtn^nboom- 
mittee  aniiouueed  it  dl  be  holding  hearingi*  in  take  testinxonj-^m groups  of  both 
j<exes  protesting  the  HEW  action.  Otiier  comniijUeeslaiaj  enter  the  fray  as  the 
fnilconseiiuenceof  the  regulations  is  uiidcnstobia.     ,     ,    ,    ^       i       .  w. 

.Whatever  action  Congress  may  produce  will  not  be  the  last  word  either.  It  is 
at  the  individual  school  level  that  the  force  of  the  HEW  policy  is  iiiipleniented, 
and  the  choices  open  to  school  boards  and  administrators  is  not  great :  Either 
uallv  integrate  all  ph.\sical  education  ijrograms  or  face  loss  of  .  ^ 

There  is  a  third  option,  and  it  may  be  the  one  scmio  schools  elect  to  take. 
That  is  to  sharplj  curtail  all  ph>sicnt  education  activities,  including  J»torcollegi" 
ntesport.s.  .Vthletic  tiam^.  with  the-  e.Nception  of  football  and  basketball,  generally 

uTtimo  when  manv  schools  tind  Jt  dimcult  enongli  to  balance  their  books,  they 
mav  slinplv  decide  tiie  easy  answer  to  a  highly  charged  situation  is  to  cut 
the  aihletii-  program  dtiwn  to  that  part  which  can  pay  its  own  way.  Xliat  won  r 
leave  much  fdr  anyone.   

(Fronvthc  Tulsa  World,  June*22. 1973] 
Faot».\i.i.,  Mon-ey  and  Skx 

The  battle  of  the  sexes  has  mo\ed  from  college  campuses  to  Congress,  where 
male  spokesmen  ft»r  such  sports  as  football  and  lia^ketball  are  trying  to  keep 
women  in  wliat  they  consider  their  place.  . 

The  president  of  the  National  Collegiate  .\tliletic  Association  told  a  House  sub- 
committee Friday  that  requiring  equal  treatment  of  men  s  and  ^yolnen  s  sporfs 
would  badiv  imrt  pfescnt  rcvoiiue-prodilcersT-^inainly  football  and  hasketball 

Of  late  tiie  (*ourts  and  the  Dop^irtment  t>f  Health.  Education  and  Welfare  have 
been  insisting  on  equal  treatment  6f  women  in  sports.  Tlie  NCAA  president  .John 
A.  Fu/.ak,  said  HEW  "has  been  absolutely  iinwillhig  to  look  at  the  economic  struc- 
tiiV'^aml  realities  of  college  athletics.  ..."  . 

The  Kentlonmn  has  a  point.  Imposing  "equal  rights'  on  the  college  sports  Mil 
ceriouslv  affect  the  present  structure.  The  few  revenue  raising  sports,  inalnlf 
football  and  basketball  are  already  suiiporting  a  host  of  little  brothers  and  sisters 
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swimming,  truck,  ba>*clmU,  arehory  and  whatnot.  That  includes  both  male  and 
lenialc  secondary  sports. 

If  women's  sports  have  to  be  given  as  much  money,  personnel  and  emphasis  as 
men  s^t  s  going  to  be— in  the  vernacular— a  new  ball  game.  More  money  will  have 
to  be  raised  or  funds  will  have  to  be  taken  from  the  present  sports  program. 

Ilowover,  it  isn't  quite  so  dearcut.  Many  people  think  colleges  are  overempha- 
slznig  football  and  ui  some  eni>es  basketball,  sjiending  literally  miilioas  of  dollars 
every  year  to  keep  them  going^  in^randiose  style.  In  this  view,  coming  down  to 
earth  would  be  wholesome  for  a  if  o\'6rblown  male  culture. 

hi  the  end,  we  believe  an  accommodation  can  be  reached.  There  Is  truth  on  both 
sides.  SoLie  male  sports  have  grown  to  ridiculous  proportions— hut  there's  no  wav 
for  women's  events  to  bocunif  suddenly  equal  in  any  rei>pect.  It's  appropriate  to 
build  up  womtjrt's  athletics,  even  if  it  means  cutting  some  of  the  /at  out  of  foot- 
Itall  or  basketball  But  there's  no  sense  in  destroying  the  onlv  paying  parts  of  the 
program. 

{Prora  theTacoraa  Xewi-Trlbunc,  June  11. 1075]  ' 
Gtrt.s  Ar^  'People,  Too 


We  are  proud  our  state  rc^ognize3  that  girl»iire  r»eople,  too>  and  that  the  new 
federal  rules  against  se.\  bias  in  sclUAoPtTud  college  athletics  will  not  therefore, 
discommode  us  much.  "  " 

The  rules  drawn  up  b^^hrfSepartment  of/Health,  Education  and  Welfare  and 
sent  to  Congres^^i^r  approval  are  not  seyere.  They  onlv  offer  girls  and  young 
wonipnth^j^tfie  or  similar  opportunitip;?  driven  to  boy.s  and  men. 

'Pi*rtei^pon.se  iy  Washingron  State  appears  to  he  that  bo\s  and  girls  attend 
-'pm  classes  together  in  many  schoids^  In  most  of  our  colleges  and  schools,  tlie 
female  sex  has  a  good  physical  cd  program,  and  more  and  more  girls'  sijorts  teams 
are  emerging.  / 

Women  have  been  changing  m^ny  male  minds  of  late.  There  ujbed  to  be  a  feeling, 
especially  in  the  East,  that  ^w>nK;n  tarn  Jnto  Amazons  uhen  thev  poiuid  doun  a. 
la^-ketha!!  e/>urr,  plaj  a  smashing  tenfiis  game  or  belt  a  boftball  into  tiie  next 
county.  /       '  y 

Uerently,  a  woman  climbed /it.  E\erest,  others  are  on  tiie  uav,  and  our  Ameri- 
can team  climbing  K«2  has  a  >vomah  aboard.  ' 

Wa^hingt(»nians  always  l«ive  had  a  long  list  of  female  atldctes.to  adniire— 
girls  ^ucli  a-  Kaye  Hall,  Ja/iet  IIopps,  Dt»rls  Bco\ui,  Pattj  Jolin«on,  Ilelene  .Maih- 
^'m,  Joanne  Oundcrson  earner,  Pat  Ilarbottle,  Anae  Quabt,  Gretchen  Fiaser. 
>>  omen  in  sports  are  notmng  new  for  us. 


6m  the  Bloomlngton  Pantagraph,  Juno  5, 1075J 
/         .  Girls  Will  Be  Boys? 

Tf  fhe  new  rnh4  proiv^^ed  by  the  Department  of  Health,  Education  and  Wel- 
fare tn  \mr  <:e\-  iljsrrinnnation  in  schools  are  accepted  in  toto  by  Congress,  the 
hqmil  Klghts  ^Vniendment,  If  ratided.  will  have  come  after  the  fact. 

Tlie  resjiiiatUms  are  hound  to  .stir  heat,  and  maybe  even  nmnc  light,  in  Conj:ress 
ftTid  mt.  The  Ijlks  in  the  collegiate  athletic  field  will  he  heard  from,  of  course. 
W  omen  a  athletics*  will  get  stronger  support  from  the  feds. 

Hut  the  il^^epest  running  resentment  may  come  at  elementrlrv  and  high  school 
leveN  whf^r^e  imrenfs,  If.not  teachers  and  school  boards.  have  a  tilling  or  two 
to  sny  ahMit  coed  physical  education  classes  and  drumming  up  ^rls  for  some 
vnctttional  education  classes  so  the  appearance  of  sex  discrimination  will  be 
era.<?cd.  / 

'i'he  mwi^st  HEW  regulations  arn  not  the  inventiun  of  a  bureaucrat  who  f  hirdcf? 
women  have  been  oppressed.  The  ndes  are  the  product  of  revision  after  revision 
by  IIRtV  under  heavy  pressure  to  g;et  rules  which  proijerly  refiecfc  current  non- 
discrln^inntlon  statutes  put  on  the  hooks  hy  Congre.<?s. 

AJl  The  rnle.c-  are  linked  to  nondiscrimination  schemes  in  law.s  whicli  grant 
federal  funds.  Ifians.  contrart.^  to  !<chooi.<  l»ri>ate  Mhools  getting  such  funds  fall 
under  the  rules.  *  - 

There  U  nothing  in  the  ndes  Cue  think)  whUh  says  students  must  share ""Iho 
same  shower  rooms  and  toilet  rooms.  Short  of  that,  the  niU'M  allow  onlv  for  .^epa- 
ratiop  in  contact  sports  nnd  in  sex  education.  Oh  those  HEW  prudes  I       '  ^^ 


[Ttom  tht  WAhlDfton  Pott,  Jun«  10. 1975] 

HEW's  Rules  ox  Womex  and  Kuucation 

AVith  til  the  hullabnloo  over  the  impaet  on  eollege  svovts  ot  the  new  federal  sex 
biag  ruleH,  It  i«  etsy  to  overlook  the  real  Importanee  OJCthose  niles  whleh  Is  that 
they  should  open  the  coiintry's  educaaonal  Institutions  to  womuu  in  a  way  they 
have  never  been  open  before.  Tliat  wHJ  mean,  in  the  long  run,  more  female  doetors 
and  other  profeseionalH,  more  femjile  sehoiars  and  eollege  teaehers,  more  females 
in  technieal  Jobs,  and,  to  some  extent,  more  iKiuale  athletes.  The  rules  mean,  shn- 
ply.  that  the  naUon  is  taking  another  signifteant  step  toward  a  time  when  intellect 
and  talent  and  eompetenee  in  general  will  be  recognized  assneh  in  all  ftideavorS" 
whether  academic  or  othletic— regardless  of  the  sex  of  the  person  concerned. 

In  that  sense,  the  fight  over  what  these  niies  will  do  to  sjwrts  and  athletic 
programw  is  a  side  issne.^^hp  real  impact  of  them  will  he  on  things  tjjat  matter  ' 
much  more  in  life— things  like  admission  to  vocational  and  professional  schools 
and  public  colleges,  access  to  courses  and  scholarship  funds,  and  employment 
^pracUces.Jnahcsc.axepa..As,w.e)LflS^li^i\tkLp|i^i!<lU^^ 
levels  have  consistcntiv  discriminated  against  women  down  through  the  y/?ars. 
The  new  rulerf,  if  they  'are  proiierjy  enforced  by  HEW,  will  do  much  to  cliniinatc 
that  discrimination.       ^  *  ''^  .... 

Thcro  is  al30  a  matter  of  basic  fairness  in\^olvcd  in  the  athletic  programs  and 
If  it  takes  a  complete  change  in  the  nature  of  intercollegiate  sports  to  produce  that 
fairness  so  be  It.  There  is  something  fundamentally  wrong  with  a  college  or  nui- 
versity  or,  for  that  matter.  a,l6wer  level  schuul,  that  relegates  its  female  athletes 
to  -ecund-rate  facilities  or  second-rate  equipment  or  sceondrate  travel  arrange- 
ments solely  because  they  arc  female.  There  Is  nothing  in  the  Constitution  or  in 
the  nature  of  the  world  that  says  only  males  can  he  athletes  ^^r  that  male  athletes 
are  entitled.^if  they  are  good  enough,  to  free  education,  free  food  and  t^f^*y  ^^^^^h- 

cal  citre.  ^  * 

Indeed,  we  s\\s\K'Ct  that  there  arc  a  good  nmny  university  president^  who,  way 
down  deep  Inside,  arc  cheering  ftiat  part  of  the  HEW  rules  having  tc  dn  dmeetly 
with  sports.  The  emphnsi.s  on  all  too  many  campuses  has  reached  the  point  where 
it  appears  the  puriwsc  of^the  iJTiivcrsity  is  not  to  educate  young  iwople  but  to 
produce  winning  football  ur  basketball  teams.  The  presidents  know  tiiis— and 
despair  at  what  it  ia  doing  to  their- instltutions—lmt  many  of  them  have  felt 
unable  to  tnokli*  Mu»  nroidcin  because  of  the  power  their  athletic  departments  have 
witii  alumni.  These 'new  rules  may  provide  the  imimtns  they  need  to  begin  to 
bring  the  right  iKjrspeetlve  back  to  the  campuses.  If  so.  IIEW's  efforts  will  serve 
not  only  to  give  to  womeVi  wifat  is  rightfully  theirs  but  to  restore  some  balance 
btrtweon  what  is  meaniagful  in. higher  education  and  wiiat  is  fun  and  games. 


[Prom  the  Idaho  Statesman,  June  10, 1975] 

Li?r  THE  Grur.s  Lkaux  To  IIa^cmer 

America \s  schools  and  colleges  should  be  able  to  learn  to  live  with  new  rogula 
.  tions  to  reduce  sex  difeCrimination.  Many  of  them  are  already  well.alnng  the  road 

*^The  Dq^^^^^^  of  Health.  Education  and  Welfare,  rifles  require  equal  oppor- 
tunitv.  but  not  necessarily  (Hiual  dollars.  Women  must  have  tU(r  opportunity  to 
participate  in  the  same  athletic  aeti\ltic^  as  men,  hut  not  on  tliC  same  dollar 

^Oym  classes  are  to  be  integrated,  except  for  contact  sports.  Youngsters  can  be 

^TeSnllrcmen^^^^^      athletics  may  bo  the  least  important  aspect  of  the  regulatipns. 

Thev  require  equal  opi>ortunity  in  other  classes  as  well.  You  can  t  limit  indus^ 
trial  aVts  classes  to  boys,  home  eiion-jmics  to  glrK  row  canH  set  a  quota  on  feniale 
admissions  to  law  school  or  medical  school.  '  t>  i 

f)ur  society  tend«  to  steer  b^ys  and  glclo  into  particular  career  paths.  Boys  learn 
to  hammer,  girls  learn  to  cook.  n»t» 

It*^  tune  girls  were  allowed  to  hammer.  These  regulations  won't  bring  any 
revolution  in  the  schools  or  in  American  society.  They  merely  recognize  a  revolu- 
tion that's  already  here.  The  schools  arc  being  directed  to  do  what  they  ought  to 
bo  doing  by  now  without  any  directives  from  TIEW.  .... 

While  the  .specific  requirements  come  from  Washington,  the  basic  rules  are 
embodied  in  the  eon.«^titution  and  historical  ideas  about  equality  and  fairness. 


[From  tl>c  Anchorage  Dally  Tlr.es,  June  It,  1075] 


Kn'OCKout  Pu.VCH  . 

frmn^S^ 'J?^'^""''''  Chauvinistic'  imrt-is  reeling-these  days 

iroin  wiuit  umny  are  predicting  will  be  a  knockout  puuch^to  big  time  college 
alhietie  programs. 

The  puiich  was  thrown  this  week  by  President  iVnV.s  adminijjtration,  which 
aiiiioiiiicea  proposed  new  regulations  by  the  Deimrtment  of  Health,  Education 
athletics  "'""^       dlscrhuluatiun  iu  all  educational  activities,  including 

The  regulations,  to  become  effective  July  21  unless  overturned  by  congression- 
al action,  strike  nil  colleges  and  universities  receiving  federal  aid.  The  application 
of  the  new  regulations  will  be  felt  by  virtually  every  institution  of  higher  learn- 
track  iW'U-eX'uS^""^^  certainly  thOi,e  boasting  major  football,  basketball  and 
Alaska,  so  far  as  we  can  judge  at  this  stage,  is  zero  in  the  sense 
Tm.ini'^^Jl^^''^  ?f  -V'^^i^i*''*.**^^*^^"''  in ugl-ams  and  those  of  Sheldon  Jackson 
..Jmiioi;i.Coli^ge.«nd  AlHska^M«thwlit>t  Uiilversitr  nrc  fullr^ubSldlZGir.  —  — 
1  1,  or  Southern  Cal  or  Texas— you  name  your  favoritc-^foot- 

ball  and  basketball  esTeeiaijy  are  big  businesses,  and  the  revenue  derived  from 
ticket  sales  aau  television  appearances  add  up  to  millions  of  dollars.  »«Vreintf  that 
f}'L?f  ''n''^""?  «  ^hare-and-share-allke  budgeUiig  with  coed  fleld  hockey  and 
voUeybail  creates  on  athletic  disaster. 

pi.vnster  Is  one  of  the  milder  descriptions  of 'the  situation  bv  some  of  the 
principals  in  college  sports  aifairs.  ,  .    .  x  i^ut. 

But  wait  a  mlnote.  Maybe  the  long-range  outlook  isn't  all  that  had. 

Iror  one  tldng,  all  of  the  colleges  and  universities  wlil  be  prettv  much  in  the 
j:nme  boat.  A  general  and  widespread  application  of  the  new  financing  picture  niav 
III  some  w«iys  depre^^snrize  blg-tlme  collegiate  sports  withont  necessarily  re- 
ducing ^hc  qualjty  or  eliminating  traditional  rivalaries. 

ui^?^  nnother,  the  new  )[)ollclo.<t  may  have  some  v*.ry  po.sltl;ve  results.  Particularly 
likely,  it  seems,  Vvill  be  a  new  enii«msis  on  siwrts  in  which  women  can  compete 
\yell  with  me;i~fennis,  golf,  gymnastics,  track,  swimming,  skiing  and  Ice  skat- 
ing come  Qiiiokly  to  mind. 

,  Why  shoiddn't  a  njixed  douldes  tennis  match  for  tlie  national  collegiate  title 
l>etween  the  University  of  Florida  and  Stanford,  for  example,  eoniniand  a  national 
television  audience? 

•  CVntact  sports  are  soniet!>ing  else,  of  course,  Tlie  day  will  never  com'^  we 
trust,  wheu  Notre  Dame  vvill  Held  a  female  middle  line  backer  against  Southern 
Cai,  ^  Xavy  will  ro  agaUist  Army  with  a  midshipwoinan  at  (luactcrback  thio;vins 
passes  to  a  cnr\-ace6us  wide  receiver. 


[From  the  Portland  Oregonlan,  June<5,  tOToJ 
*  V  Matching  tub  Sexes 

Desi^te  thl>  profound  administrative  problems  imposed,  school  and  college  ad- 
utinistwltors  will  probably  welcome  the  pubilcjitlon  of  federal  ruleij  on  sex  inte- 
gration. Bearing  the  signature  of  President  Ford,  the  set  of  regulations— sqbject 
to  congrcsijional  veto  lor  45  days— linaliy  spells  out  in  detail  reqtdrements  of 
federal  law  that  heretofore  have  been  ,iw>  vague  as  to  cause  confusion  in  the 
e<lneat.ioa  t^stabllshment.  "  * 

Title  IX  In  the  1072  education  act  amendment  provides:  "N'o  person  in  the 
t  nited  States  Shall,  on  the  basis  of  seX.  be  exciudwl  from  participation  in,  be 
denied  the  benefit.-?  of,  or  be  subjected,  to  discrimination  under  any  education 
pro;;rnm  ^r  activity  receiving  federal  financial  assistance." 

The  Title  IX  rules  published  Tuesday  are  intended  to  define  what  that  pro- 
Villon  really  means.  The  rules  will  becom6  effective  .Tuly  21  unless  Congroj^a 
(KOrclses  Its  veto  authority.  There  will  he  congressional  hearings  before  that 
date.      ,  *  y        ,  ^ 

The  rules  will  apply  to  local  school  systems  as  well^s  colleges,'i)rmuo  and 
public,  if  they  receive  federal  funds  of  any  kind.  Congress.Ahas  exempted  all 
flillitary  schools  and  colleges,  including  the  service  academies^    '  -  ' 

The  federal  requirements  cover  almost  every  facet  offnstructlon  und  adminis- 
tration—admissions, financial  aid,  classroom  opportunities,  dress  codes,  athletics 
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uuxllhiry  activities.  Uvur  the  prote^to  of  some  feiiiiiiibt  groups,  ihtMuuiunN- 
tmtloii  has  not  clxot»eii  to  try  to  control  what  has  beeu  callqd  "^exism^  m  some 

KltMiientiiry  scliools  will  have  <jne  year  from  July  21  to  comply,  high  sc»»ool^ 
and  colleges  three  years.  The  conse<iuemos  of  the  fcdernlly-enforcod  rogulat  Qus 
are  bomid  to  he  sweeping  iix  school  and  caxiiptis  aUiainistratioa  and  m  the  conautt 
4*  |jr0i«rams 

"'liiider  ti  e  liew  rules,  schools  and  colleges  would  be  permitted  to  organi'/e 
.sepanue  teams  in  c-onta^ts  ports,  such  as  football,  basketball,  wrestling  and 
hoE  If  enough  >.umen  hav-e  an  interest  in  partlcipatiiig  in  a  contact  sport  lu 
wliieU  men  have  a  team,  a  woineu's  team  must  ho  provided.  In  nonoout.ict  si)orts, 
<wh  as  track  and  lield,  women  aiiusl  be  allo\ve<l  to  comi)ete  for  places  mi  a  nien> 
team  if  there  are  not  enougli  women  Interested  to  fonn  a  women  s  team. 

N-itionwide  compliance  with  the  regulations  on  athletics  ^tj^^": 
alilv  put  a  Durdeu  on  the  box  otBce  returns  of  such  male  siwrts  as  football  ami 
a^Jtb  1^  nidch  havT)  been  picking  up  the  tab  for  other  ^"tercollegiate  sj^ 
Vthletic  budgets,  including  those  in  Oregon,  have  already  felt  the  pinch  of 
Extending  comiHitlti  ve  atJiletics  to  a  greater  number  of  women.  ^  ,  •  .  :„ 

-  -Classroora-'aiidrgymimsiuin-<H>urM?s-nHi6t^be4utcgratcd.  exceptau,  .(^aaxiV  in- 

'''uxth^^^^^^^  are  designed  to  eliminate  sex  discrindiuiUM,, 

aitlawed  by  Title  IX,  except  for  the  most  reasonable  segregation  of  the  se%e>, 
rho  qmililleatlon  nm-t  reasonable"  is  iuiportant.  Fedenil  steps  towaro  cMiroree- 
m"i»t  of  Title  IX  prior  to  the  publication  of  the  regulations  have  been,  in  some 

'lr";li'ffitr  in  the  Department  of  Health  Education  and 

Welfare  which  will  Jiave  responsibility  for  the  ^nforcement  of  the  law  in  us  t  all 
trnM^d'the         proposition  that  there  is,  5"<i7;',|;::./->~ 
between  bovs  and  girls,  between  men  and  women.  It  should  be  honored 
there  is  u"  evidence  of  harmful  discrimination, 

<j  * 

(From  the  Cleveland  Plain  Dealer;  June  21, 19T5 1 

XCAA  CuXGS  tO'Status  Quo  ,  ^^^^ 

The  National  .Collegiate  AtWetic  As^sociation  s  oppasition  to  federal  r^^;J^itJf"^ 
nosigne<l  to  curb  dtscrimiiriftion  against  women  appears  to  be  founded  on  a 
iv^lc^tance  to  Change.  ,  .     .         i.,  ^ 

The  N'C.\5.V  iikes  intercollegiate  athletics  the  way  tl»eyjire, 

ns  tlicv  {'Xlst  twlay  may  be  destroyed,  t-mn^ii-  ' 

I  on-'  Wo-"  HEW  got  around  to  Issuing  its  regulations  to  cn"y  oi  t  IHUe 
Uie  ai^tidlserhnCt^^  of  the  Education  Amendments  Art  ori".^  many 

.^loKft^   nd  unl^  Had  "Iready  acknowledged  tl.e  need  o  ■;e«"S^der  tlm 

aimmnts  spent  on  sports  in  which  parUcipatiou  is  severely  limited.  ^\  ith  (n 
witlioiiLIIKW  chansesseem  to  be  on  the  way.  .^^   i       «  «^ 

'i!  o  NCAA  argues  that  siwrts  that  generate  re^•enuo  ought  to      «  "^f 
cU-<lve  call  on  that  money.  If  any  is  leftover,  it's  OK.  according  to  the  ^CAA,  to 
S  irw  th  other  college  sports  programs-but  it  still  should  not  he  required 
tol^f  shaml  uMtl^vom      sports  ( though  in  fact  at  many  schools  such  revenues 

"'"'^iriSnV^'n'e'^Sroric^^^^^^^^^^^  'ASt  wee.  that  "failure  to  provide 
<nm^  1  roteetlon  for  rc^^  from  those  sports  which  eiljoy  sigmncant  public 
hSrS  e/ent,X  result  in  an  erosioo-Of  that  Interest  and  consequently 

''''Z'sclX:^^^^^^  to  have  be6n  adoptcil  wholeheartedly  by  U.S  Re,.. 
lJn  Mott  .  Dl2a  wl.o  attended  -Notre  Pame  on  a  baseball  sfho\n«'^%^'?"l, 
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ditures  for  male  and  female  students  or  for  men's  and  women's  teams.  It  does  not 
seem  to  us  that  the  reflations  endanger  any  existing  sports  programs^  and,«e 
urge  Congress  to  allow.the  regulations  to  take  effect. 


(From  the  Spokaoe  Daily  Chronicle.  June  4, 1075] 
New  Sfoet  Rules  Wobkablb 

Fe<leral  rules  designed  to  bar  sex  discrimination  In  school  physical  educatioi. 
cias.ses  and  athletic  programs  avolde<l  most  of  the  obvious  pitfalls  but  there 
will  be  some  Problem  areas  In  implementing  them. 

For  instance,  the  Oeiwrtnient  of  Healthy  Education  and  Welfare's  newly  aii- 
iK)unc*»d  rules  do  not  force  schools  to  spend  equally  on  athletic  teams  for  girls 
and  l)oy8  and  they  do  permit  separate  teams  in' contact  sports, 

Reaulring  erpml  expenditures  on  girls'  teams  could  have  marked  tlie  end  of 
men>^  college  atliletics,  already  threat^^ned  by  a  financial  cnmch. 

Ami  oiM*nlng  -iiien-»  footbaUr  wreetling,  basketball  .«nd--^her  <x>nfcact.«^>orts. 
teams  to  women  could  not  only  endanger  the  health  of  the  female  competitors 
but  risk  some  morals -problems  as  well. 

liut  requiring  the  integration  of  non-contact  sports  is  likely  to  result  in  the 
ireozing  out  of  most  women  Qthleles  from  school  teams. 

Fur  while  some  girls  can  compete  witn  bo>s  in  tennis,  track,  swimming  and 
golf,,  the  majority  cannot,  e.siMjdnllj  lu  college  and  the  tjpptr  grades  uf  high 
\  school. 

,  .  So  it  must  be  ns.siimed  that  separate  girls'  tenuib  still  W'lll  he  available  for 
thuse  nirls  who  du  not  make  the  varsity  in  competition  with  their  male  school- 
mates. ,  .  \ 

Giving  elementary  bchuols  a  grace  i>erlod  of  onq  yonr  and  ii^lgh  schools  and  col- 
legf.s  three  years  In  whldi  to  bring  tUeir  programs  into  tomphance  was  logical. 

This  should  give  mubt  school  oillcinis  time  to  t^iiniv  ilirough  the  unworkable 
portions  of  IIKW'.s  new  rules  and  i>osslbly  seek  changes  before  they  mubt  comply. 

Tlie  new  rules  will  vUn'  additional  financial  burdens  on  already  ha rd-prcsscd 
.  scliool  systems  and  colleges. 

Biit.most  of  HEAVs  rules  likely  can  be  made  woikablo  and  school  officials  wuuld 
have  to  agree  they  could  ha  ve  been  a  lot  worse. 


[From  the  Atlantn  Journab  June  II,  1075] 

/ 

Rules  and  Regul-vtion's 

Feminist  groups  .saj  the  new  regulations  of  the  V.B*  Department  of  Health, 
Kducntlon  and  Wclfai  c  regarding  &c.\  Ijlas  in  education  are  too  weak  while  groups, 
concerned  with  interCtdlegiate  athletics  say  tliey  are  too  strong. 

And  btill  others  say  tlic  federal  go\crnment  slm])ly  1ms  no  bu.siness  regulating 
li«Av  .*<chooh5  and  coUegCo  r;.r,  their  athletic  programs  and  ijhysleal  education 
/'lasse.^.  .  ; 

But  In  all  the  controversy  there'b  one  aspect  that's  being  overlooked,  and  that 
iji  the  question  of  the  procedure  Involved  In  making  the  rules,  ai?  distinct  from 
their  substance. 

Th  0  II EW  r  u  1  OS  a  re  prom  alga  ted  by  that  dopa  r  t  men  t^^/aj;^  <tl  t^.w  c\vctttiYe 
branch  of  go\eniment.  not  by  (-ongre.ss.  T^l/^.•t^^^'^  arclssued  In  pursuance  of  a 
b\w  pa.s.scd  l)y  Congress.  As  HEW  Secretary  Caspar  VTcinherger  said  in  transmit- 
ting the  rules  to  the  President,  "With  little  legislative  history,  dehate,  or  I*m 
afraWi,  thought  about  difficult  problems  of  application,  the  Congress  enacted  a 
lj»*oa<l  prohibition  against  .sex  discrimination  in  any  education  program  or  activity 
rec.ei^ving  federal  assistance."  Xow  somebody  has  to  figure  out  what  that  nieans. 

Tills  problem  f,»f  ndminl.stralhe  agencies  virtually  making  law  was  the  one 
vlilch  concerned  Rep.  JKlllott  Levltas  when  he  proposed  and  got  through  a  pro\l- 
Mon  that  such  rules  li en I'l* forth  must  be  sent  to  CoQgrc.^s  f«jr  approval^  amend- 
ment or  rejection.  Thus,  these  IIIlW  rules  about  sex  discrimination  can  be  modi- 
fled  by  Congress  before  going  Into  effect  on  July  21. 

The  I^vitas  reform  as  a  great  step  forward,  as  we  said  at  the  time.  But  It  still 
is  a  little  sininge  that  Congress  is  in  the  position  of  being  told  wiiat  it  meant 
when  It  pnCssed  a  law.  even  if  It  now  has,  thanks  ^to  r.e\ltas,  a  chance  to  say 
whether  it  meant  what  II KW  says  it  did.  ' 

er|c  4pu 
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Q|:eucy.to  tell  It  some  months  later  what  It  m€fant  ^ 

.  .^  [From  the  MUml  HertW,  June  5, 1975] 

Sex  'Discbimixation  Ftu^KS  Out  , 
\vifhi«  fh^  iV>Tf  vear  administrators  of  schools  and  colleges  will  be  carryhig 

Jl^I^lkmmjmiJ^^t  gir  their  fed^lfund^r  .^^^^ 

sirts  is  the  /rea  ^at  is  getting  ti.e  mo,t  public  attention  and  perl.aps  is 

'■"^jJiSnrdnl-rU^^^^^^^^^^^^  tl.o  progrnm  wili  be  obscured  by  emotion 

WWIe  the  r  Z  will^pen^  niore  opportunities  for  women  to  participnte 

?r.  irtS  actSvTtils  tlX  do  Sot  spell  the  end  of  IntercoUeginte  athlet.cs,  as  HI.W 

inUonnt  system  ..ml  tl.o  politics  tl.nt  sl...ts  m.t  not  only  n.ost  won.c  b..t  .nost  me., 

'T'"^t"'nf  H!e'nE\??uiL"is^^  opport.mity  to  partlci- 

nafe'ra  ^h^l  e ndla^^^inc  ndl  .g  sports^^vith  ..o  limitnllrms  except  those 
K^  by^r^on^  desire  and  nnt..rnl  ability.  There  shouldn't  be  much  quarrel 
with  •  goal  like  iJiat.   ^ 

(From  the  Los  Angeles  Times.  June  6, 1378] 
4-  Sex  Equality :  Wht  THE  Fuss? 

•  irtKtrthe  S^nit^^^^^^^^  '0 

the  scirool  tem.[s  team  or  Hie  swimming  sqund  just  becn..Be  thnt  youngster  .s  a 

^' vmv  thnt  lihl  mny  not«row  up  to  1)C  nnofher  Billie  Jenn  King,  in.t  every  boy 
g^rtlm  opSrt.mity  to  tiro..t  for  the  school  b,,seball  team  «ill  ..ot  grow  ..p  to 

''%?t\7Srs%^^^^^^^^^^  is  a  fact  Of  life.  It  is  -re  than  a^^^  ^^^^'^^^^^ 
\t  hiia  hpcome  institionaiizeU  by  law  and  by  c.stom.  SlowlJ-  i.ut  surely  u.ere  is  a 
re^.o^i^rtUt  t;.ys  stereotyping  is  i..consiste..t  with  what  the  nation  sta..ds 

'"a'hnf  in  nreciselv  what  the  Department  of  Health.  Education  a.id  \yelfare  has 
done    setting  do;v..  sweepi..g  r,.les  that  wo.dd  bar  sox  discrimination  i..  virtually 

"•sS'?Mt'SmTni^^^^^  instruction  after-sehool 

ftcu'K  fl,la«<^^fa!(rh'"sing.  employment  and  sports  could  lose  f.na.,c.al  aid. 
Thnt  we  trust  will  be  a  powerful  incentive  for  compliance.  ' 

Tho  r^^  es  are  ^  to  make  equality  of  opport,...ity     ^"^"tj;- Jhey  will 

,,ot  cha..ce  attiti^des,  of  course.  But  over  a  ps.ri(«  of  ti.ne,  the  practical  eiTeet 
of  tht.  rme«  shouW  chn^^  way  the  nation  regards  mm  and  women,  their 

'Tis"iist.1rK.'b^\?not'^.lr?rising.  that  the  most  controversial  rule  covers 
eaunl  ty  of  oS  sports  Tradition  dies  hard,  .-.nd  the-  A.nerioan  traditio. 

h^s  b^n  to  k^P  the  girls  oft  the  playi..g  Held.  Tl.at  has  been  changed,  b..t  ..ot 
•euoiigh.  , 

54-977— TiJ:  30  ^  '  ^ 


lu  any  event,  tlie  foar  and  trenil^liu^r  are  an  overreaU:^>;;.  The  spurts  rule  re- 
qiilfes  only  eqimlit.v  of  opiwrtunity.  Xt  does  not  require  equality  , of  funding. 
Schools  can  have  separate  teams  in  contact  sports.  There  can  be  groupiucs  based 
on  abilifcj-.  »     *'  & 

Tliese  provisions  are  so  sensible  that  we  cainiot  nnderstaud  the  fuss.  The  rule 
in  110  way  means  the  demise  of  big-time  college  athletics  fur  men.  It  may  mean 
that  some  day  wom^n  will  have  their  day. 

\Viu2i!iic  Iftn't  everyt!iing.  There  is  imeh  to  be  said  fur  exercise,  discipline, 
Icarniug  Skills,  individual  achievement,  teamwork, -fair  pla.v.  AVith  equality  of  " 
^-pportiniity  in  school  s|>orts -from  elementary  grades  tu  cullege-:rthe  nation 
takes  an  imi)ortant  step  toward  eqimlity  of  opi)ortunity  in  society, 

/ 


[From  the  Metro-East  Journtl,  June  8,.1073) 
Skx  Guidelines  .Ri;.\soxaui^« 
The  U..S.- Health.  Education  and  Welfare  Dei^artmeiit  (HEW)  has  Issued  new 
activ't^'^^  ^'''"^^'!,''^^  l"^^*"^  ^^^^^'>j^'L"AlMy[L  iy  J'hysi(jai.l,  ^ediication. 

One  rule  requires  that  girls*  teams  be  established  fur  cumpetitioii  between 
«?cnooLs-,  or  else  that  women  be  allowed  tu  ny  (mu  fur  bo^i,'  teams  in  non-contact 
sp<jrti?. 

Another  rule  requires  timt  regidar  gym  clashes  I)e.se.\nallv  integrated,  except 
for  contact  sports  such  as  football  and  basliotball.  ^Separate  ijhuwei:s  and  locfter 
roonjs  will  be  allowed. 

There  will  he  difliculties  and  problems  involved  for  teacher.^,  administrators* 
i«nd  young  people,  but  tln\v  are  not  Insurmountable  if  cumniun  sense  and  a  sen^^e 
of  fnir  play  mther  than  prejudice  and  begrudging  ,ncceptance  of  the  guidehaes 
prevail  in  the  schools^ 

,  The  point  of  the  guidelines  is  not  tu  force  girls  or  bo3  s  into  embarra.ssing  situa- 
tions or  unfair  competition.  Nor  is  it  to  try  tu  wipe  out  ditTereucc:,  betwi.eii  males 
and  females. 

Rather,  it  is  to  attempt  to  give  meaning  to  the  legal  concent  of  equal  educa- 
tional opportunities,  regardless  of  a  persons  sex.  ,  " 

The  law  calling  for  eqiud  opjioituuities  regardless  of  sex  is  sound  in  its  objec 
rive.  J  he  gunlellues  are  nOt  unreasonable.  espLH:iall.\  If  thev  are  npproaciied  Pot 
as  rigid  rules  to  be  imposed  in  an  luuhlnUiug  manner,  but  rather  as  a  wav  to 
help  hoys  and  girls  to  come  to  better  under.^t<u.d  uue  another  and  to  re/ihze 
their  fullest  potential  as  individuals. 

It  may  be  true  that  some  girls  will  have  difticnlty  competing  with  .some  bow 
Rut  tliats  a  problem  that  has  far  more  to  do  with  individual  talents  and 
eapaeUies  than  it  does  with  w'hether  one  is  a  male  or  female. 

fJivon  more  encouragement  and  betlei-  instruction  throughout  their  growing 
years,  wo  su.spect  that  more  and  more  girl.K  will  de\elup  their  skills  well  eSouKh 
that-many  hoys  will  Hnd  It  dimeult  to  keep  up  with  them. 

None  of  that  need  bo  had  as  long  as  the  conq»elitiuu  J.s  in  the  spirit  that 
unfortunately  has  declined  in  too  many  athletic  and  phv.sical  etlucaiiun  pro- 
grams: "It's  not  so  important  whether  you  win  or  lose  as  how  von  nhiv  the 
game,"  "      *  ' 

Unle'JS  boy^  and  girls  have  changed,  we  imagine  that  b\  getting  more  accu<- 
tomed  to  cmn\ipting  and  participating  in  utidetics  on  a  more  equal  basVs  ami 
domg  It  together,  they'll  hare  more  fun  and  h.ivo  more  ie>pccl  for  and  under- 
standing of  one  another  as  people. 

And  education  .systiniN  that  lan  help  accomplish  that  will  be  accumidi'^hin*"^  n 
great  deal.     ,  i  •     ^  ♦» 

[From  (he  Boston  Sunday  Globe,  June  S.  1073) 

Spouts  of  the  Fctuhe 

The  Department  of  ircalth.  Kducation,  and  AVelfare  has  anmiunced  mv  reg- 
ulations requiring  mo<t  Ffderall.v  Nupporied  cdit^atlonal  institulitnis  to  end  dis- 
criminatory  practices  against  women  in  sthoul  admis>i.^ns  emplowaent,  iinaucml  • 
aid,  vocational  and  academic  instrnctiun.  and  tuunseling.and  athletics 


The  new  reguUitloMH  .ha\i'  ImportJint  im/ilieatious  ins  several  areas.  In  prac- 
tical terms  tliev  do  Mich  tilings  ai>  prohiliU  excluding  pregnant  students  from 
class,  forbid  institutions^  from  using  nmrital  status  as  a  basis  for  denying  ad- 
missions or  employment  of  teachers,  nui/idate  equal  ti.naueial  aid  and  scholar- 
sliips  for  women  and  men.  and  furbid  schools  from  admitting  women  on  a  quota 
basis  or  from  appbiug  >tifter  standards  to  women  applicants  than  to  men. 

Oespile  these  antToUier  importiint  featured  of  the  new  regulations,  most  of  the 
conunent  and  controvcr.w  has  centered  around  the  athletic  provisions.  Somehow 
tiiat  isn't  ^jurpri^iug.  We  are  a  .^ports-haj>py  nation,  and  the  new  I1L\\  jcgnla- 
tloiis  naturally  touch  mji»^'0fu>>.  ^  ,  r. 

Tlie  rules  require  scliooU  U  ^CA.iAUy  integrate  physical  education  courses 
except  in  instances  \Uiere  i>ody  Contact  sports  or  sexual  education  iustruction 
are  involved.  Tliis  idea  feccnis  to  Mr'ikQ  many  people.,  mostly  men.  as  a  terrible 

  ^  -    year  now,  ever  since  the 


plisii  tills,  most  institutiunr,  would  be  forced  (o  spend  more  money  on  women  s 
-athletics  wlilch.  in  most  casc-s'  \\ouUI  lucan  less  money  for  men's  sports  and. 
i.c»me  say,  the  end  of  intercollegiate  atfiletic  programs.       —  ^r-r—  

Xt)e  coniplaiutb  iuive  liad  some  effect  because  the  original  guidelines  were 
stronger  than  tliose  pre.'^eiited  Xuesda.v  to  Congress,  which  has  J5  days  in  wliicli 
lo  accept  or  rcjeel  them.  The  original  proposed  rules  required  that  women,  if 
thev  \\i>hcd,  be  aHowcd  to  join  men  in  playing  body-coata(;t  .sports  like  football, 
ice'hockev.  riigbv,  ami  basketball.  They  required  schools  to  make  atfirnialive 
efforts  to'  publiei/.e  woiitcu  ^  sportb  programs  and  to  train  women  to  expand 
their  interest  and  capal)ililies  in  sports. 

Those  provisions  were  left  out  of  tlie  new  regulations,  and  some  women  who 
have  lioen  nghtiii|:  again>t  .sexual  di>uiminati'm  in  sport.s  aie  unhappy  at  tholr 
•^^S^usmT^TI      want  nothing  less  »,liaii  full  etpmlity  for  women  in  j,chool  ath- 
letics, sonietliiiig  that  would  require,  among  otlier  tliing.s  that  Institutions  spend  ^ 
equal  aiuoimts  of  luouev  on  women's  and  iilen's  sports. 

The  new  IIBW  regulatiou.s  whicli  outlaw  .sc.\  bias  in  sthool  sports  are  a  step, 
if  not  a  leap,  in  the  riglit  directiiui.  The  fiaw^  in  the  regulations  does  not  lie  so ^ 
much  in  the  outlined  rwpiirement.s  but  in  the  terms  for  their  enforceinent.  1  he 
rrtles  order  institutions  to  conduct. a  process  of  sclf-examination  to  identify  (lis- 
crimhiatory  practices  within  and  to  take  steps  to  correct  any  irregularities. 

IIICW  Secretarv  Casper  Weinberger  noted  that  this  portion  of  the  regulatlmi 
had  been  drafted  with  tlic  asj,iiiuption  of  good  faith  on  the  part  ofjlie  10,000 
school  systems  and  2700  colleges  and  nnivei-sities  which  must  comply.  Good 
faith  is  Hue  in  tlieorv  but  lias  a  way  of  not  working  in  practice. 

Kven  more  discouraging  i.>  the  fact  that  HEW,  anticipating  an  increase  ui  com- 
plaints as  a  result  of  the  new  regulations,  has  announced  a  new  procedural  plan 
to  stop  investigating  individual  complaints  of  sexual  as  well  as  racial  bias.  1  hey 
•ire  thev  say.  alreadv  overburdened  by  individual  complaints.  Many  of  these,  they 
sav  arJ  «^imllar.  if  not  identical.  In  the  future  they  will  try  to  identify  trends  iU 
di.it-rlniiuation  and  counteract  those  tremls,  rather  than  deal  with  complaints  on 

T!^^'ne\rprS^^^  regulaticm,  like  IIKW's  reliance  In  the  good  faith  of  the 
.schools,  colleges  and  luiiver.sitie.s,  means  thaf  women  and  minorities  cannot  re  y 
upon  liEW-s  investigate e  arm.  the  Onicc  of  Civil  Kights,  and  will  be  forced  to 


iipt 

take  cases  of  discrimination  to  the  courts. 


[From  the  Richmond  TImes-DliSpatch.  June  6, 1073] 

As  anticipated  In  an  April  2  editorial- ("Sense  on  Sports"),  the  final  draft  jpf 
*         the  IIKW  antisexism  rules  for  the  nation*s  colleges  and  schools,  as  approved 
bv  I'residcnt  Ford,  was  considerably  more  reasonable  and  realistic  when  re- 
leased this  week  than  was  tlte  original,  Orwellian  version  drawn  up  by  zealous 

*^*T»TrU^eumrlv  was  this  so  in  sports,  a  field  in  which  equality  lovers  would  try  to 
banish  physical  differences  by  fiat.  Gone  is  the  titillating  prospect  of  male- 
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ifeini^i#«<!oiBi|^^n  in  contact  tport*.  Gone  ig  the  reqiilrement  of  equal  apending 
i;or  roen,*a  a^.^wdmen'a  sporta,  a  requirement  that  could  have.kiU^  intercollegiate 
-athMJct.  QGne  tfre'posaible  sex-integrated  »ex  educat{oh  classes  (though  gen- 
w.,eral"phjr«ed''»tin  must  be  coed). 

I  Tn  the  academic  realm,  it  wa«  partlcnlarlj  gratifyin||;;ffiat^^r.  ITord  and  HEW 
Secretary  Caapar  W.  Weinbenger  resisted  efforts  pf.certiin'women's  libbers  to 
hajre  the  federal  government  ban  the  use  of  textbooks  charged  with  atereotyping 
the  role«  of  the  sexes.  That^wo^ld  hare  been  official  ceniorahip  pure  and  Sim- 
,  pie,  and  national  censorship,  at 'that  I  We'd  be  willing  to  bet  that  many  of  the 
proponentt  are  among/tlwj  flrst  to  stereotype  as  iguorapt  redneck  censors  any 
citiaens  objecting  befpre  theii;^local  school  boards  to  obscenity  or  sacrilege  In 
■modem  bQrriculum  jpiateriahf:  4:  "  ;  x 
^  But  those  persojns  who  dwcir  oir'the  relative  mo<leration  of  the  rules,  or  who 
ari^ie  the^awrifty'of^sexu^i  eau^allty  in  all  forms  of  e<lucation,^mIss  an  essential 
I>oiut  Afith  regard  to  HiC¥^':^  laying  down  the  law,  we  fear.  And  that  Is  the  loss 
of  local  control  of  public^hooling  that  inevitably  conies  as  part  of  the  deal. 
'     Regardless  of  the  rightuess  or  wrongness  of  speolrtc  HEW  gtiidelines  (tChich,  in 
any  event,  can  be  change<l  by  succefdiag  generations  of  pencil-pushers),  we  now 
have  an  agency  in  Washington.  D.O.,  deciding  for  10,0()0  local  school  boards  and 
2,700  college  boards  of.  trustees  across  the  land  that,.,  for  e>fample,  pregnant 
students  cannot      denlesd  admission  to  any  regular  school  program.  We  have 

government  em pluyeies   

shnli  hare  ; 

,jhe  curfew' 
desire. 

What  America  now  TmTlrirtMitlQijal  school  boanl.  And  a  real  "superboard"  it 
is,  too.  for  It  can  set  policy  for  the  TnighTmTrTtTtlrprHliy^ii»fi  t)iej^t!±rAom  kinder- 
garten alike.  Persons  who  nrgue<l  two  decadeif  ago  that  federal  aid  to^Hu^ti^WT- 
would  eventually  brlr^s:  ;(>rteml  control  of  otTucation  were  ridiculed  as  mossbacks. 
But  thoir  predictions  have  como  tnie.  What  are  we  to  conclude  about  current 
an:ument8  that  federal  aid  to  state  land-use  planning  could  noi  iwssibly  bring 
federal  land-use  control  at  some  later  date?  . 

Bo  most  Americans  renlly  want  to  forfeit  local  control  of  their  schools?  We 
dou*t  think  so.  Their  elected  representatives  in  Coiigr?ss,  who  invited  bureau-  ' 
crntic  dominion  in  the  first  place  by  iwssing  an  oi)en-endcd  law,  cn^uld  reject  tlic 
Title  IX  rules  in  the  45  dnysj  given  them  for  review.  Or,  i)Orhar^,niore  llkelv  they 
could  succumb  to  or.7anis:e<)  prossuros  by  feinintst  groups  to  dictate  even  more 
binding  rules  for  local  schools.  But  then  as  presently  constituted.  Congress  has 
a  hard  time  doing  any  thing  about  anything  in  4o  days. 


^  CProm  the  WashlniEton  Poit.  June  2=5, 1075J 

The  IlKBBr.uo:f  of  the  CI^A^XELL0R3 

Some  things  are  uobi^dy  s  fault.  But  that  doesn't  make  them  any  l>etter'  it's 
merely  the  best  that  can  l>e  said  bf  tlieih.  Wbiit  iiio\o>  ns  to  these  cosmic  thoughts 
is  the  (lisputo  now  ai>parently  iKjing  settlc<l  l)etwt»en  a  couple  of  agencies  of  the 
federal  government,  on  the  one  hand,  and  representatives  of  a  number  of  uni- 
versities, on  Uie  other,  concerning  affirmative  action  employment  plans.  The  con- 
ditions the  universities  hnd  beeb  told  they  wonld-have  to  meet  if  they  were  to 
receive  certain  fe<leral  contracts,  were,  in  the  main,  preposterous  and  pointless 
The  situation  was  nob<Kly*s  fault  because  it  was— nmnlfestlv— the  prwluct  of 
politif'al,  legal  and  bureaucratic  "sjiowballing/'  the  unattended  and  all  but  acci- 
dontnl  growth  of  a  simple  dictum  against  discriminatit)u  into  a  set  of  require- 
mcnti?  that  hardly  any  university  coilW  l)e  (or  should  be)  r(>(pii^e<l  to  meet. 

These  are  the  facts:  a  large  number  of  collegcsi  and  universities^  were  recently 
warne<l  by  HEW's  Office  of  Plvil  Rights  that  they  stood  to  lose  millions  of  dollars 
in  federal  contracts  for  failure  to  demonstrate  to  the  appropriate  agencies  of 
government  that  they  were  taking  adequate  ste])s  to  eliminate  diserinnnation 
against  minorities  apd  women  in  their  hiring,  promotion  and  related  emplovmcnt 
poliPios.  Thanks  to  a  series  of  bureaucratic  confusions  and  defaults,  many  of 
the  affected  schooljTilid  not  receive  this  news  until  there  was  Insuffleicnt  time  to 
do  anything  nlwut  it  before  theT contracts  were  to  be  awarded.  But  it  would  not 
have  matterwl  much  if  they  had  been  jriven  ample  notice.  For  the  fact  is  that 
the  Information  required  by  the  ITEW  Labor  Departmeut  regidations  njj  spelled 
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out  In  an  airreement  the  nnlvei-sltle*  were  originally,  asked      sign,  was  w^lf  ^ 
beyond  the  capacity  of  mo8t  Of  the  »chooj«  to  produc€^at  leasft  If  they  were  sc^ng 
to  do  much  else.  Kdwin  Young,  th©  chancellor  of  the  University  of  ^\ibCOBsln, 
estimated  that  between  50,000  and  100,000  separate  gUtisUcal  procedures  would  ^ 
have  been  entailed  la  an  effort  to  produce  the  desired  data  eonceniing  employer- 
omployeo  relations.   -  '        *  ,        ^  ^  ^# 

Now,  owing  In  large  part  to  the  pressure*  brought  by  spokesmen  for-^some  of 


the  original  so-canea  moaei  x-om;iuuiiuu  aft^^^vui^^uv  j^w*, 

been  ^ct  aside.  Commitment  to  fullllllng  its  incredible  terms  will  no  longer^bg^i: 
condition  for  receiving  these  federal  contracts;  A  stopgap  short-form  ^^ree- 
menr,  pledging  reason  and  good  faith  and  an  expeditious  fuiniiment  of  the;  re^- 
quirements  of  the  law  will  replace  the  offending  document.  And  it  Is  the  lutentlpn 
of  lK>th  the  universities  and  the  I>e>anments  of  Labor  and  ipv^  to  work  out 
some  kind  of  arrangement  that  bears  more^dlreetly  on  the  original  lutcsit  of  the 
Frankenstein  regulations:  uainely  tlie  elimination  of  discriminatory  employment 
iM)ilcies  and  practices  In  the  universities.  What  had  taken  the  place  of  this  laud-^ 
able  goal  was  a  punishing  demand  for  a  torrent  of  statistics.  ,  \>> 

It  \^  worth  noting  a  few  things  about  this  whole  melee.  One  is  that  the  gov- 
ernment now  has  an  opportunity  to  rethink  and  reform  the 'eflwtlve^-oppresslve^ 
and  unproductive  way  It  has  been  dealing  with  many  of  i^^<>Wigation»  in  \Xi\%^ 
area.  Another  Is  that  If  it  falls  to  do  so  It  will  ultimately  scTthoroug^y  discredit  ^ 
the-orlglnal  Intention  of  those  who  sought  to  bring  mdre  fairness  to  American 
Institutional  life  It  will  (if  It  hasn't  done  so  already)  do  that  cause  more  h;irm' 
tiuin  goo<l.  Esi)eclally  as  the  federal  government  n*w  prepares  to  apply  new,  : 
congresslonnllv  mandated  rules  designed  to  eliminate  sex  dlscrimmatlou  In  the 
sciiools.it  will  be  Necessary  to  contrive  some  simpler  and  more  plausible  methpds 

'^'n"1lds^Sfnl!ecfi^^^^^  think  Umt  Mr,  Weinberjjcr's  rtx.-ent  statement  of  pref- 
(U'^?ncc-for-bn«^d.based-clvU-xiglit&JaVfi^tigia^  f rom  res|)ons-e  to 

individual  complaints-has  nmch  to  co^nmtnd  4t  ^  Jelilb(vrgcrsaid  henv^^^^^^^ 
like  to  -fociis  IlKAVs  enforcement  mnohlnery  on  the  main,  systemic  forms 
if  .(liseriminatloh  and  give  tliem  priority  attention  to  thc«e.  rather  than  fol  ov 
ail  approach  in  which  priorities  are  dictated  by  the  morning's  mai  .  .  .  lhat 
strkes  us  as  good  sense.  So  too  does  the  government's  decision  to  l)aok  down  from 
the  imiwsible  terms  It  had  set  In  the  case  that  eause<l  "le  chancellors  to  jebol. 
'n:e  piwi)0<e  of  these  laws  and  regulations,  after  all,  was  to  generate  ™rness, 
not  to  generate  blizzards  of  pju>er^and  t*reatii  and  sanctions  that  end  up  doing 
next  to  nothing— except  to,  hobble  InstlUiUons  and  maixO  everyone  angry.' 

(FromtlicKaoxvlUpKcwi'Sefitlncl.  Junes.  11^751  -  * 

TUEATIXG  W0MEX.FA1RLV 

A\V  <;cft  nothing  unreasonable  about  the  Government's  new  rules  banning  sex 
discrimination  at  publicly  supporte<l  schools  and  CuUoges  around  the  county. 

The  rules  slmplv  say  that  wometTmust  be  given  the  same  opportunities  «s  men 
to  develop  their  skills.  competo:f6r  faculty ,jqbs  and  take  part  hi  sports  and  other 

''IS'S^^eS^  isunllkely-the  new  ndes  become  effective 

thiK  summer  and  muscbe  fully  complied  with  byil978.  /r^m 
As  expected,  moit'  of  the  griping,  about  sexual  equality  is  copiUig  from 
coaclies  and  nthlebc  fftrector.^  who  say  thgy, don't  even  have  enough  money  to 

""'V^^V^xTl^^^^  hundreds  of  thousapds  of  ^lollars  eAch  on  Uje 
recniiting  and  maintenance  of  expensive  ath^tic  teams  and  elahortte  cf  ^h  ng 
staff™mei^^  no  rea^on.woraen  should  be  told  there's  nothing  left  In  the 

j\m  KehS^^  director  at  the  University  of  >faryland.  says  he  can't  afford 
to  "iiml  a  lot' of  money  on  womcn'iJ  teams  l)ec:uisa  they  dmi't  generate  any 

^"XTtlie  same  can  be  said  of  most  men's  teams.  Only  football  and  baslcetball 
are  consistent  money.-makers. .  .  *  ' 
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Xlie  new  rules  do  not  rcqulro  that  schools  sixfjul  in,  much  on  wuineu^  teams 
as  they  do  ou  men's.  Tlit-y  do  re(iuire— and  rightly  i>o— Umt  women  be  j?iveu 
decent  coaehing/facilities  and  etiuipment  for.a  change. 

In  the  noncontact  >?ports  like  tennis  and  swimming,  women  must  be  alluwed 
to^cunipete  with  men  if  jhey  chose  to  do  so. 

This  may  seem  strange  ami  re\ulutionary  tu  athletk  deiiartniuuts,  but  it  sounds 
fa i r  a nd  equi ta b1  e  to  us. 


[From  the  I*oulsvllle^jour!er-Journal,  June  0, 1075J 


U.S.  Si.owKv  Acts  To  KN\i)  Sex  Bias  in  the  Schools 

The  only  f?urpnsing  asjxjct  of  the  Health,  Education,  and  Welfare  Department's 
revised  icet  of  guidelines  for  ending  sex  discrimlnatiun  in  mIiovIs  that  it  has 
taken  the  federal  government  so  long  to  draft  a  set  of  such  obvious  rules. 

Three  years  have  elai>se<l  since  Congress  banned  discrimination  between  males 
and  females  at  all  levels  of  public  e<lucation.  A  jear  ago,  ni5\V  produced  its 
lirst  draft  of  proivosed  regidations  fur  implementing  the  law  and  set  ofTa  storm 
of  .protest.  Some  congressinen  even  complained  that  the  dei>artnient  had  gone 
much  further  than  Congre^'  intende<l.  ♦ 

One  partieuhirly  controversial  point,  the  implication  that  since  all  classes 
nuist  be  opc^n  to  both  Kwes  this  niea'at  sex  eduoatiun.  too,  was  quickly  clarifted 
by  HEW  as  a  ndstake;  in  the  latest  version.  se.\-eilucatiun  classes  are  exempted. 
l^roiw)sals  Jlmt  woidd  Imve  forced  fniternities  and  sororities,  as  well  as  such 
organi;!atI(.ir^  as  Girl  Scout  trooi>s  that  are  affiliated  with  federally  supported 
in^tltuti<m<.  to  admit  members  of  the  opposite  ve.\  or  elo.se  down  also  have  been 
eliminated.  Xo  one  could  qua rrel  with  either  change. 


niG-TIMK  SrOKTS>AKE  SA 


The  openinir  up  of  athletic  programs  is.  retained,  to  the  di.Mua\  of  s*mie  sport.- 
eutliusiasts.  Urn  moat  of  their  j^bjections  appear  to  be  exaggerated.  After  all, 
even  the  revised  rules  woulduyfetpiire  equal  expenditures  on  both  nmle  and 
^('"^"h^JiDPrts-only  e<pml  opportiuiities.  In  contaa  ^poii^.  trams  would  lia\f 
^•<iU>wJvided  for  both  j<exos  if  there  were  a  denmnd.  but  nothing  would  rniuire 
that  as  mucli  be  spent  on  the  girls'  ftiotbalUteaui.  f<)r  instance,  as  is  Hient  on 
the  male  varsity  squad.  Jn  sucl»  noncontact  *port^  as  s\\inimiug  and  tenni.s, 
schools  could  let  both  sexes  try  out  for  the  ream. 

It's  unlikely,  then^  tljat  implementation  of  these  rules  uould  wipe  (»ut  inter- 
collegiate sports  cv(Mits.  or  any  other  cstablislied  program,  as  some  opptmunts 
riaim.  What  the  rules  might  cnrourage  some  ^cIiooK•^  to  do.  and  huria.\  for  that, 
is  to  make  their  .sports  acti\ities  Ic.^s  a  training  gnuJbd  i»ir  pr»ife>>iloniIl  ;l^lll^•tl(.'^ 
and  more  a  useful  pifrt  of  the  program  to  prepare  ,\oung  pet»ple  for  the  life 
uhead  of  then^^ 

Providing  Cor  girls'  athletics,  opening  up  sluq*  classes  to  girls  and  li<nne 
economics  courses  to  hoys,  allowing  nmre  wmuen  t»*  rise  U»  higher 
positions  nn  UiO  facultj  and  in  adndnl.slration  the-o  are  aihances  tlmt  better 
scOiool  districts  and  colleges  already  ha\e  made.  The  federal  go\einnient\s 
leisurely  entry  Into  tlie  Held  at  sex  dl.NCrimifiation  in  cilmation  cau  onh  guo 
another  push  to  a  trend  already  in  jnotlon. 


^  [From  tlio  Hoston  IloraUl  Amerlcnn.  JniUi  G.  1975} 

Wah  of  tiib.  Sexks' 

The  new  federal  anti  di.^criminatl^^  guideline^  i--oeil  b.\  the  Dt^p^utUK'nt  of 
Healtlu  Kducation  and  Welfare  t«*  purif>  the  natit»h  >  m  ht»»N  and  roik-L'e-  of  the 
.  last  ^tain  of  male  bia«  oujiht  to  endtar  HKW  .Scci*et.ir,\  Caspar  W,  Weinliergor 
to  feminists,  young  and  old. 

But  don't  counf  on  If,  The  nen-  rules,  it  is  true,  are  designed  to  provide 
greater  opportunity  in  fducalion  f<*r  tJie  men»bt-r^  *>(  the  fair  sox.  JU\t  the 
changes  they  prescribe  are.  in  nmny  ca.-e>,  far  le>-  >neeping  than  auncipated 
and  often  they  merely  formalize  what  was  alreadv  in  process. 

Guarantees  of  Hpial  opportunity  at  the  colhjro  and  uni\ersity  level  in  nd- 
jnlsslons  empIo,\ment  and  finanung  are  b*iig  ovenloe.  But  the  benefits  pre- 
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sc;ib<Ki  for  their  younger  sisters  uf  elementary  niul  freconilury  i>ohoulb  age,  partU- 
ularly  in  relations  to  athletic  activities,  are  alreaily  grailually  being  put  into 
effeoUn  publie  school  systems  througliout  this  area. 

Jt  is  obvious-that  tlie  gnidelines  dealing  with  academic  opportunity  are  of  far 
.jrreater  significance  than  new  rules  govennng  ph.\5>ical  education  and  alliletic 
activities.-Butit  is  .the- latter  which  l^i.e  i,tuaulated  tiie  greater  reaction  rfjid 
/    consequently  feed  the  fires  of  controversy. 

Cue  of  the  feminists'  most  insistent  demands.,  fortunately,  wiih  rejectctl  out  of 
hand:  that  was  recognition  of  girls*  right  to  participate  m  the  basii,  of  full 
equality,  in  inter>eholastic  and  intorcullegiate  conii»et*r.  u  >  Ith  male  athletes. 

The  new  regulations  took  notice  of  the  wide  idijsical  •apuLiJtib.«>  between  the 
sexes,. however,  and  sensibly  stopiKjd  short  of  integratJut:  li  jre  biulblng  tyi>e> 
uf  contact  sports  while  permitting  merging  of  requl.^U  ph,>oical  edutatlon 
programs  and  the  less  demanding  sport  teams. 

ThQ  makeup,  therefore,  of  tennis,  golf  and  shimming  teams,  eouscquently, 
nmy  l>eeome  increasingly  co-ed,  depending  upon  the  i*ru\\ef>s  of  iadi\idual  turn- 
petitors.  But  it  makes  clear  sense  that  it  will  be  .vjuie  tiaie — if  e\er  — before  the 
.separation  will  be  bridged  in  football,  bajKetball  and  hockey  and  other  physVally 
exhausting  sport.*; 

Must  educators  agree  that  this  makes  for  a  sensible  arrangement.  But  it  does 
not  satisfy  the  more  angry  auiong  equal  rights  enthusia.>t.s.  some  of  whuiu  ha^e 
denounced  the  new  criteria  as  ^  too  little  .  .  .  and  too  ineffecti\e,*'  while  their 
male  counterpart.^  are  aghast  at  the  prospect  of  all-Uiale  traditions  tumbling 
Into  dtist. 

Tlrar,j[)f  course,  is  not  what  U  going  to  haiipen  but  it  promlsvs  tu  fan  the 
controversy,  which  is  more  M»und  than  fur>.  and  assure.^  that  the  war  between 
the  .sexes  will  eontinm-  to  roll  merrily  along,  despite  the  noteworthy  effortft  of 
the  IIKW  to  plarthe  peacemaker. 


[Front  the  Christian  Science  Monitor,  June  5»  1075) 
ATTACKING  SKX  BIAS 

The  new  rules  approved  by  M/,  Ford  for  ending  educational  discrluiljiatiuu 
against  schoolgirls  and  college  wpinen  are  welcome. 

Not  so  welcome  is  a  companiMU  IIEW  prupoisal  tu  .stop  responding  to  IiulKIdual 
civil-rights  complaints.  Such  a  step,  which  would  permit  IIEWis  OHice  of  Ci\il 
Rights  to  pick  and  choose  ijmong  eoinplainjts  before  investigating,  could  UiCin 
lessened  enforcement  of  racial  as  well  as  sex  discrimination  laws. 

The  Department  of  Health,  Education,  and  Welfare  was  required  uadcr  Title 
JX  of  the  1072  equal  righj:s  law  to  form ijl ate  rules  to  end  dUi  rimlnation  again- 1 
women  in  education.  The  adndnistratijDU's  proposals,  if  approved  by  Congress 
after  hearings,  would  open  traditionally  se.\-stereot,\peil  courses  like  ^hoi;  to  bovs 
and  girls,  eliminate  sex-based  favoritism  in  admissions  and  schular.shli>s.  and  ri 
quire  equality  in  noneducational  fat^lllties  Mich  as  housing  on  campu.ses.  These 
nonathletic  regulatons  will  likely  ha\e  greater  significaujce  for  the  equality  nf 
opportunity  for  women  than  the  new  pliysical  eduyaUoJi^iles,  which  are  attract 
ing  the  most  controversy*  x       - . 

The  athletics  projiosals  do  not  rjequire  in,stitutions/or  school  systems  to  raise 
spending  on  female  athletics  to.curi'ent  nieuJs  1e\els.  But  they  do  require  that 
girls  be  allowed  to  eonipete,  if  qual|fle^I.  qu  boy.s'  teams  in  noiicontact  sijorts,  or 
have  the  chance  to  play  on  a  gjrli^' ,te,aiu..Ih  tljie  low»cr  school  grjj^les.  schools 
j-eeelving  Title  IX  funds  must  merge  J^ym  ;ind  field  cla.sses  Xor  boys  and  girls, 
while  maintaining  separate  lock(»r-yo6n^facilitles. 

It  would  be  well  for  the  pqblic^tobe  diverted  by  argument  o\er  the  new  sports 
rules,  such  as  whether  they  imply  that  girls  are  the  equal  of  boys  atideticallj. 
Considere<l  as  individuals,  many  girls  may  be  ^uperIor  athletically  to  many  bujs. 
To  note  that  In  many  physically  demanding  endeavors,  like  , dance,  the 
female  performer  reaches  levels  of  \igor,  endurance,  and  style  at  lea.st  equal  to 
that  of  men  is  not  to  dismiss  the  distinction  between  male  and  female  in  ex- 
pression. \\;here  that  is  relevant.  Such  arguments  are  he.-t  left  to  statistics  and 
philosophy:  It  is  not  necessary  to  read  sex-role  significance  Into  running, 
throwing  a  ball,  or  other  elementary  sports  action.  *h 

Particularly  for  women,  the  general  level  of  physical  Cvlucatiou  in  the  V.S. 
Is  low — from  instruction  in  basic  posture  and  mo\ement  to  athletic  and  .vcreii 
tional  skills.  The  automobile  and  TV  set  have  turned  the  country  s  youths,  like 
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tlieir  parents,  into  iion\MilKeri*,  and  nonparticlpnnts.  The  female,  in  ^ocletj  |h, 
(luring  her  school  and  college  >ears,  directed  into  e\en  more  uf  a  specjato^r  role 
by  school  spending  policies  that  imply  sports  are  for  '*nien.**  * 

The  new  physical  education  rules  may  liave  practical  flayv8.  >JPor  instance, 
collegiate  women's  athletic  groups  are  apprehensive, that. the  male-dominated 
organizations  are  poised  to  take  over  their  progranus  threatening  reduced  rather 
than  e.\paiidtMl  female  spurU  opportunities.  But  on  balance  the  rules  affirm  ^ 
women  s  right.s  to  f»<iual  educational  opportunity  In. aJjuii?&iun.i,  stholarshipb,  lu 
structlon,  and  facilities— athletic  as  well  academic. 


rx»'roin  the  Xew  York  Times.  June  5, 1975] 
Sports  for  Pay 

Taken  by  themselves,  the  inevitable  confusion  of  the  guidelines  against  sex 
discrimination  i.u  school  and  ct#Uege  sports  and  the  equally  inevitable  anger  of 
the  response  by  the  college  athletics  lobby  might  be  mildly  amusing.  Unfortu- 
nately, however,  the  controversy  stems  from  a  distortion  of  values  In  the  com- 
mercialized world  of  college  sports  that  is  far  more  serious  than  the  question 
of  women's  role  in  thai  particular  arena. 

The  everyday  issues  of  adequate  support  for  girls"  an^  women's  teams  in 
schools  and  colleges  should  be  relatively  easy  to  revoke.  Women's  physical 
education  acthitles  have  been  chronically  shortchanged  rt  many  schoob  and 
campuses*  and  there  Is  need  for  a  fairer  distribution  of  funds.  Such  details  as 
re(|uirlng  that  physical  whication  classes  be  coeducational  i.i  elementary  and 
.secondary  schools  may  well  merit  some  expert  reassessnient,  but  questions  of, 
what  kind  are  readily  adjusted  to  educational  realities.  ^ 

far  more  serious  issues  are  involved,  howe\er,  in  the  dark  hints  l)y  spokesmen 
for  big-time  college  athletics  that  the  guidelines  will  torpedo  their  multimilllun- 
dollar  enterprises.  Collegiate  inipre^arioi4  appear  terrified  that  their  trading;  in 
high-priced  athlftio  talent  might  be  ^cuttle<l  by  deiuands  for  equal  pay  in 
athletic  "scholar.ships"  fur  wonten.  XJie  answer  to  .such  fears  is  that  the  tlate 
lta.<«  come,  not  U>v  counting  the  wunien  in,  bat  for  guttliig  the  cainpuses  out  of 
their  conmiercialism  thinly  disguised  as  college  sports. 

Mr.  O'lLviuv.^^rr.  Secretary,  lii-st,  with  respect  to  tlie  ^xeneral  regiila- 
tioii-inaklnVr  power  ami,  also*  the  ability  of  the  Con^^ress  to  review 
\uur  re^ahitIoii;>,  I  wa.s  coiibl del  abl\  amubtil  h>  \oui  .'suggestion  that 
the  mere  cxpr)L>toIorL  of  conirressional  dlsNitlsfactloii,  without  si>eci(ic 
aiiiciulaton  language,  uould  lea\e  educational  institutions  through 
out  the  coimtr3  In  the  unfurtunatc  position  of  lein<^  told  by  title  IX 
not  to  disci iuilnute  but  left  with  no  regidation  definiug  that  discriini-'  . 
nation— "Educational  Institutions  should  not  be  left  in  tlie  dark  any 
longer."  -  ,  ^ 

iTow  long  haj  o  they  been  left  in  the  dark,  and  whose  fault  was  that  ? 

Secretary  IVi.txin.TJOKK.  Well,  we  ciin  argue  blame  all  morning, 

Mr.  O'llARA.  Thoi'e  is  no  argument  about  it,  Mr,  Secretary.  Three 
jeai-s  ago  this  week  title  IX  was  enacted— 3  years  ago  this  very  week — 
and  because  we  take  45  days  as  provided  in  the  statute  to  review  the 
final  regidation,  \ou  sav,  "My,  tliat  woidd  be  unfair  if  we  delayed  this 
;  thing," 

^  Secretary  "WEiNUKitGER.  No ;  that  is  not  wliat  I  said  at  all.  "V\liat  I  snid 
was,  if  you  try  to  amend  a  statute  without  using  the  legislative  process, 
it  will  "rai.'-e  constitutional  objections,  wbich  will  continue  to  lea\e 
educational  institutions.in'thc  dark. 

I  suggest,  the  ^-year  delay  was  at  least  partially  due  to  the  fact  we 
were  given  a  very,  very  difficult  task,  w  ith  the  .37  word  prohibitoiy 
.statute*  and  a  \ei\)  nuuld^  oougiessional  intt^nt.  We  luue  done  thq.very 
beat  .we  can,  and  1  year  ago  today,  rouglih,  \\e  published  the  prelim- 
Inai  \  proposed  forui  of  thpse  i^egulations.  And  If  we  had  decided  not 

Er|c  4G8 


461        *  "1^ 


to  take  the/public— get  as  much  public  inimt  as  wo  did,  u.c  couia  have 
had  a  shoit  comment  period  and  .dimply  th  opined  thein  into  the  hop- 
pei%  but  wc^didn't  do  it.  I  thiulc  it  is  wibe  w  didn't  do  it. 

Mr.  O'IIaka.  I  don^t  think  it  ^Yai>  Yvibc  that  yorf  didn  t  do  that, 

'I'hreo  Years  is  a  very  long  time  to  be  tiddliii^  around  ^Ylth  regnhi- 
tioJis,'*?ancl  it  certainlv  does  not  eonie  with  good  grace  for  you  then 
to  say  to  the  Congress  ':Tnt,  tut,  be  carefaK^\ou  might  dehiy  the  nn- 
plenientation  of  the  act."  .      ^  n 

Secretarv  WKiN-nKHOKi:.  That  is  not  what  T  am  saynig  at  alL 

Mr.  O'Hauiv.  That  is  what  you  say:  "-The  mere  exprp'ssioii  of  con^ 
crressional  dissatibf action  without  specific  aincndatoiy  laiiguage;  ie^Tes 
institutions  in  the  unfortunate  position^of  not  being  able  to  discnmH 
nate^*' and  so  forth.       *  /  .  .^.^  t 

The  plain  fact  of  the  matter  is,.under  section  431,  if  Congress  dis- 
approves, it  has  to  bet  forthJ;]ie  reasons  for  disapproval.  The  admin-  ^ 
istration  then  has  an  opportunity  to  go  back  to  the  drawing  board  aiuK 
como  forward  with  changes  in  the  regulations,  and  you  could  dojhat 
in  a  matter  of  weeks,  not  in  tlie  matter  of  yeai-s, 

Secretarv  Wxixbkrokr.  Mr.  Chairman,  the  point  I  make  is,  how 
Congi^ess  disapproves.  / 

Jf  Congress  disapproves  by  a  concurrent  resolutioiu  ratlier  than,  as 
we  believe,  by  the  constitutional  procedure  of  passing  a  bill  under 
which  procediure  the  President  has  an  opportiihity  to  veto  and  a 
chance  for  his  veto  to  be  sustained,  .then  we  think  educational  institu- 
tions will  be  left  in  the  dark,  because  there  will  be  court  clialleiiges  as  to 
tho'propriety  of  an  attempt  to  change  a  statute  by  concurrent  r«;solu- 
tion,4-ather  than  by  the  constitutional  procedure  of  statutory  enact- 

"^Mr.  O'flARiV.  As  far  as  court  procedures  go,  with  respect  to  regula- 
tions, you  know,  Mr.  Secretary,  that  the  ruling  of  tlie  court  is  that 
they  are  not  going  to  overturn  regulations  as  long  as  they  have  some 
reasonable  relationship  to  the  statute?  ^--^ 

Secretary  Weinberger.  That  is  right,  (  V,,^ 

Mr  0'Har.v.  And  there  is  no  constitutional  problem  with  the  cott^ 
utive  branch  changing  its  regulations,  whether  the  changeWcurs  as 
a  result  of  congressional  disapproval  or  whether  it  occui-s  afe  a  result 
oi  executive  initiative.  You  have  l>een  in  tlie  practice  of  Jtequontly 
changing  regulations  and  surely  a  change  in  regulations  doj^  not  raise 
a  constitutional  problem?     '  ,  /  , 

Secretary  Wkixberger.  Xo,  provided  it  is  done  wH^  notice  and 
commentary  in  the  publications  and  all  of  that  it  docs  JBiit  the  question 
as  to  whether  the  regulations  should  be  changed/or  not  is  a  very 
fnndamental  one,,<ind  if  the  Con^rress  feels  riia^  are  m  need  of 
change,  all  we  ariJ  asking,  Mr.  Cliairman,  irthat  you  expi-ess  that 
desire  in  what  we))elicve  to  be  a  way  cpnsistent  with  the  constitutional 
procftdures,8o.that\thcre  will  not  he  court  challenges  tint  will  t»e  it  np 
^anoth'eir  couple  of  Vears.  ^  .  ' 

.  ;:iXrr.  OITara.  Tluit  is  a  yery  dubious  proposition. 

In  other  words,  ivhat  you  are  saying  to  us  is  that,  if  we  enact  a 
Ktatute  wit]!  a  specific  scope  and  hitent  and  you  choose  to  interpret  it 
and-issue  r^gulatio,  -  believe  go  bevqrtul  tlytt  intent,  tlu^rethon 

rests  on  -r  an  afE^ .  >m^.^  unty  to  legiplnte  again  m  order  to  gey  the 
regtpationa  to  acco*  *.t.odatti  ohe  objectives  that  wO  sought  jn  the  orig- 
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inal  legislation.  I  Jua't  tliiiik  tliat  3011  can  say  that  the  adinhiistra- 
tion,  by  choosing  to  interpret  a  statute  in  aoiuo  way  contrary  to  the 
intent  of  Con^^ebSj  can  then  phice  on  the  Congrei>s  an  afiirmatn  e  dutv 
to  aitiend  tlie  law. 
Let  me  get  into  specifics  

Secretary  Weixbekgkk.  I  wonder  if  I  ooiild  coninieiit  on  tliat  before 
you  do? 

.  Mr.  O^ILml^.  Yes. 

Secretary  ^VEiXRr.n(.i.R.  Wliat  I  t>a}  is.  you  .spoak  on  putting  on  Con- 
gr^»ss  the  aflinnative  burden  of  changing  law.  Section  431(d)  pro- 
poses to  exercise  that  burden  bv  enactnieut  (;f  a  i one tir rent  resohition, 
which  is  exactly  the  same  amount  of ^egislati\  e  efl'urt  retpiired  to  enact 
a  statute.  The  dilFerence  is,  the  cojicni  rent  rei>olutiun  does  nut  comply 
with  the  constitutional  ret^uirciiicnts  for  Jiangin*:  a  statute  and  dons 
not  gi^e  to  President  Foid  an  opportuni^ty  to  exercise  a  u*to,  and  that 
is  a  significant  difference. 
The  amount  of  Jegislative  ellort  required  is  exactly  the  same, 
^fr.  O'lLvKA.  Sir.  Secretary,  indeed,  nevertheless,  what  you  are  try- 
ing to  do  is  say  wh  have  an  affirmative  burden  to  change  the  law/ 1 
think,  frankly,  as  I  told  ^fr.  W?i|fgf>nner,  that  we  are  goin^x  to  hnvQ  to, 
if  this  is  foing  to  be  the  attitude  of  the  administration,  if  the  admin- 
istration ]s  gonig  ^o  continue  to  take  the  attitude  that  it  can  write  the 
re^idations  pretty  much  as  it  damn  pleases  and  Congress  can  then 
aniend  thejaw  if  it  does  not  like  it.  my  own  feeling  is,  if  that  is  going 
to  be  up  td'the  administration  and  431(d)  is  going  to  bo  undermined 
and  ignored,  then  what  we  are  going  to  have  to  do  is  change  the  Ad- 
ministrative Procedures  Act  and  remo\e  ijonie  of  the  regulation  w  rit- 
in^jjower  from  the  executive  branch.^ 

^l?c*cretary  "VVktxbkugki;.  Mr.^hairman.  that  obviously  would  be  a 
decision  which  the  Congress  is  perfectly  capable  of  taking,  ajul  in  view 
of  the  difficulty  of  drafting  some  of  these  regulations.  I  \\ould  haye 
to  add,  personally,  it  is  not  a  decision  that  would  bother  me  verv 
much.  0 

What  I  am  saying  is.  there  is  an  obligation  on  the  part  of  the 
administration  to  .see  that  the  retjuirements  of  the  Constitution  and  of 
the  courts  are  complied  with.  We  ha\e  ob\ioubly  not  \Mitten  the  reg- 
ulation in  any  way  we  wanted. 

We  have  tried,  o\er  what  }i)X\  belie\e.  I  gfither.  i.s  too  long  a  period 
of  time,  to  tvy  to  get  thciU  in  conformity  with  the  basic  intent.  What 
WQ  are  .^aying  is.  if  we  misread  the  intent  and  if  there  is  something 
Mrong  with  the  legulations  and  not  what  the  Con^;ress  believes  is  in 
accordance  with  its  intent,  we  think  we  and  the  pujjlie  should  be  told 
so  by  a  .statute,  beeaut>e  we  belie\e  there  is  a  seiior.  eonstitutional 
question,  which  we  feel  an  obligation  to  rai.^e,  if  there  is  an  attempt 
'to  change  that  by  i  concurrent  lesolution.  \vliich  does  not  go  to  the 
President  and  doc^/  not  gi\e  him  an  opportanitA  to  exercise  his  veto 
and  docs  not  gi\e  Congress  the  right  and  oppoitunit  v  to  su.^tain  that 
veto.%  «  ' 

Afr.  "Mr.  Seeretary.  T  tjiink  a  serious  con.^titutioual  question 

y  faised  by  the  cxtiaonlinurx  bioad  raen>e  tlie  administration  claimed 
in  M'ritin^r  of  regulaHons, 

T  note,  in  your  next  para^rraph,  you  point  out  it  has  been  ex- 
traordinarily difficult,  first,  to  interpret  the  intent  of  Congre.s>? 


4Ti) 


463 


Sccrctai-y  Wik-vukkoki!.  Yes:  it  hits,  because  we  have  had  conflicting 
su-os?  0^^  Lm  ^^n•iou.  autliois  of  the  bill.  And  yon  have  been 
feng  tostiinony  before  your  committee  of  examples  of  that  same 

'''Mr'?  I  admit  to  that,  that  the  Con<rre>s  v.as  not  as  specific 

as  it  sl^nld  l  ave  been.  I  think,  particidarly  in  the  athletic  area,  the 

0)  i%S  Avas  remiss  in  not  spelling  ont  more  dearly  what  it  intended. 

/€«,^tn1'i''"'iur.elf  a  secoiurbniden-that  i.,  ^legislator's 

1)  ur(fen-and  there  j-o.i  .stated:  "It  has  been  extraordmnrily  d.n.cnlt 

to  int  rpiet  the  intent  of  Congress  and,  second,  to  acconviiod^^^^^ 
the  concerns  of  a  wide  divei^ity  of  interest  groups  and  iiidiv  dual.. 
In  other  words,  you  are  engaging  in  the  lawinalcing  process^ 
SecretJU'v'WKixiiKUGKR.Xo.sir.  .  i  .  i„ 

Mr  O'H.vnA.  You  are  doing  vhat  Congress  i^  Hippo.^ed  to  do. 
Secretary  Weixbehguk.  Ko,  sir,  wliat  Congress  told  us  to  do.  In 
title  TX,  we  are  required  to  i^suc  regulations  that  are  basically  cou- 
«5istent  with  goals  of  the  statute  and  to  try  to  carry  out-if  I  lia  e 
the  exact  woi^ds  liere~'-carry  out  regulations  that  are  to  be  consistent 
withtheachievcmcntof  the  objectives  of  the  statute.  . 

That  is  exactly  what  we  tried  to  do.  All  we  are  saying  is,  if  aou 
feel  we  have  not" done  it  correctly,  or  in  .accordance  '"^^  ' 

foil  us  so  by  statute.  Don't  tell  us  so  in  a  form  that  will  lead  to  couit 
tcstethatcandelaythibthinganothercoupleofyeais. 

Mr,  O'lLviw.  Mr.  Secretary,  «ith  respect  to  specifics  t'tl^;^; 
vou  say.  as  vou  know,  impobcs  n  !,ingle  duty  on  educational  institu- 
tions, and  it  is  a  negative  duty.  The  only  duty  imposed  on  an  ednca- 
tion.al  institution  by  the  statute  bv  title  is  be  duty  to  refi!^  n 
from  discriminating  on  the  basi.-,  of  sex.  and  regula  ions  are  ceitain  j 
appropriate  in  order  to  more  clearly  define  exac  ly  how  hat,  the 
porformaiice  of  that  duty,  will  be  interpreted  by  the.Departinent  of 
Health,  Education,  and  Welfare,  which,  m  title  is  given  author- 
ity to  cut  otr  funds  for  failure  to  refrain  from  discriiniiuiting  on  the 

But  ^theii  you  have,  in  your  legiiljitions,  some  provisions  that  I 
think  go  considerably  bcjond  and  impo.^e  new  burdens  and  duties  on 

the  institution.  .     .  .        wi  •  •  •  ,.i„ 

,  First,  von  provide  that  each  institution  inu..t-ali(l  this  is  in  regula- 
tion section  80.0— "each  rwipioiit  educational  institution  shall,  within 
'  1  year  of  the  eflective  date  of  this  part,  one,  evaluate,  in  terms  of 
lequirements  of  this  part.  it=.  tin  rent  policies  and  practices  and  otlects 
thereof  concerning  admission  of  student.s  trciitnicnt  of  't'ldcnts.  aiM 
employment  of  both  academic  and  nonacadenuc  personnel    ^'    '  aiul 

so  forth.  .        ,       , .     ..     ,  , ,,  .„,• 

'•Two  modify  anv  of  tlie.-^c  policie.-,  and  practices,  and.  '-(hree.  take 
appropriate  remedial  action  to  eliminate  any  discrimination  winch 
resulted  or  may  lia\e  rcsuUfd  and  maintain  on  file  for  at  least  o 
years  *  *  *"  and  so  forth  and  H)  on.  ,    ,   ,         ,     ,  i , 

■  Xow.  perhaps  that  is  a  good  idea.  P.-rhaps  the  f  oftgrcss  slmulfl  have 
ov^-n  iiuiuired  the  iuslilutioiis  to  set  up  a  sysicni^of  .soU-cvulual  ioii  but 
as  a  matter  of  fact,  there  is  nothing  in  title  IX  that  did  require  that. 
All  that  was  iw|iiiicd  was  that  tlv-  iii.-titutlon,  from  the  eUe.ctive  dale 
of  the  statute,  refrain  from  discriminating. 


Where,  in  fho  statutory  lan^ruacjo  of  title  TX— and  T  don't  want  to 
discuss  the  wi.sdoin  of  domg'flu^,  tn/causi^  1  think  it  1^  prubablv  n  good 
idea— js  there  autLorit\  Jo  require  tJie  grie\ance  procedure  von  sot 
forth,  in  regulation  SOX  -'A  reeipleut  bhall  adoj>t  and  publish  <rriev- 
a?i-e  promlures  pro\idinjr  for  prompt  and  uqual  rebulution  of  stu- 
dents ajid  employees'  couiplaints  alle*riug  an\  ai  tioii  uhich  would  be 
prohibited  by  tliis  part/'  ' 

Xow,  Congress  only  said,  "Tliou  shj>lt  refiain  from  discrimbiatiiig/' 
it  didn't  say,  "TJiou  shalt  establish  internal  giie\aute  i>W<lures  in 
Vase  there  were  any  complaints/'  Probably  that  is  a  good  idea,  too. 
'Maybe  we  should  hf^ve  done  that;  you  understand,  but  we  didn't. 

T  am  wondering  whpre,  in  the  plain  language  of  title  TX,  the  De- 
partment of  Health,  Education,  and  Welfare  finds  authority  to  require 
au  institution  to  establish  a  grievance  procedure  and  to"  conduct  a 
self-evaluation  program? 

Secretary  Wkixuekgkr.  Sections  902  and  001  of  title  IX,  where  von 
told  us  to  i^sue  rulesand  regulations  or  orders  of  general  applicability, 
which  shall  be  consistent  with  achierement  of  objectives  of  the  statute, 
froni  that,  we  concluded  that  it  would  be  quite  reasonable  to  ask  the 
institutions,  since  we  believe  that  you  ^et  much  better  enforcement  if 
you  have  self-enforcement;  we  believe  it  would  }>o  verv  reasonable,  as 
a  means  of  achieving  that  objective,  to  liave  institutions,  first  of  all, 
evahiate;their  own  compliance.  This  means  reading  the  statute  and 
rending  the  regiilation.  jvhich  I  don't  think  is  an  unreasonable  burden. 

It  meai>s  thtti  keeping  the  data  necessai-y  to  enable  them  to  tell 
whether  they  arte  in  violation  or  not.  That  is  a  reasonable  requirement, 
because  if  we  ane  going  to  all(jge  violation  and  go  through  the  proce- 
dure, which  the  I  ^ongress  directed,  of  taking  funds  away  on  any  basis 
of  violation,  we  Save  to  have  data. 

It  is  quite  reachable  to  require  colleges  to  keep  that  data,  As  far  as 
grievance  procedure  i&  concerned,  again,  I  think  it  is  consistent  with 
the  objectives  ofWiat  statute  to  have  tliis  kind  of  attcinpt^made  to  give 
institutions  an  opportunity  to  resolve  allegations  of  discrimination 
in-house  before  thilFederal  Government  becomes  involved. 
'  .TJ^^I®  ^^'^  ^^^^  or^ttmm  different  ways  you  can  do  it,  all  consistent 
with  the  broad  direction  (Vf  the  Congress,'that,we  issue  regulations  to 
achieve  the  objectives  of  thb  statute.  ' 

We  chose  to  do  one  thSt  requires  the  universities  and  colleges, 
m*st  of  all,  to  examine  t]i4  law  and  the  regulation  aiid,  second,  to  see 
if  they  aVe  in  compliance  and  keep  the  data  to  help, in  enfoiveineut 
and  help  them  answer  charges  or  complaints  that  may  be  made  by 
nuhviduftls  and,  third,  to  set  up  some  kind  qf  internal  ^I'ievance 
procexhire  of  their  own  so  we  can  ininimi/.e  tlie 'Fedeial  enforcement 
efroit  and  get  the  best  'kind  of  enforcement,  which  is  voluntary 
compliance.' 

AArt^i'  0'ITail\.  So,  you  do  not  claim  any  specific  wai  rant  in  section 
902  for  those,  but  you  do  believe  that  tho^e  kind.s  of  reouiremeuts 
are  authori-/ed  by  section  002  as  being  under  your  direction  to  ef- 
rectuate  provisions  of  901  by  issuing  rules,  regulations,  and  oinlers 
of  general  applicability,  uhich  shall  be  consi.stent  with  achievement 
of  objectives  of  the  statute?  You  read  it  broadly  to  permit  you  to 
require  that  the  univerf^-tv  itself  fake  certain  actions,  in  addition  to 
simply  refraining  from  discrimination  ? 
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Seci^ctary  ^VEiKBhuGKit.  Yes.  !  don't  want  to  get  into  semantics 
with  you,  whether  it  ib  bpecifie  or  not,  but  we  beheve  wjmt  we  have 
put  ill  the  i^egiihitionb  w,ab  specifically— we  were  specifically  directed 
to  do  as  part  of  the  general  objective,  or  the  general  goal,  rather,  of 
ibbuing  regulation^*  debited  to  achieve  an  objective  very  broadly 
btatcd  l?y  Congrcbs.  This  ib  one  of  the  ways  jon  can  help  acliieve  that 
objective,  so  we  believed  there  was  ample  authority  to  do  this. 

As  I  Siiy,  the  reuson  we  did,  it  was  because  we  believed  voluntary 
•enforcemii;it  and  proviblolib  that  focub  on  voluntary  enforcement  and 
more  or  Icbs  direct  the  colleges  to  get  enforcement  of  this  kind  of 
their  own  are  ^prtigrable  to  setting  up  a  large  Government  police 
force  to  go  in  *anjf  gather  its  own  data  and  do  itb  own  rather  rigid 
enforcenYeut.  '  .      .  - 

Mr.  OTIara.  "Wliile  I  am  going  on  to  the  next  question,  Mr.  Secre- 
tary, I  am  going  to  gl\o  your  counsel  something  to  think  about.  I  would 
like  to  ;know,  or  I  am  going  to  ask  you  before  }ou  conclude,  whether 
^r  not  it  would  have  been  within  the  po\yer  of  the  Department  to 
isbuo  the  regidations  I  have  questioned  if  the  Congi-ess  had  not 
included  iji  tlie  law  the  first  two  sentences  of  section  902  ? 
Secretary  "Weixbergek.  What  are  tlie  first  two  sentences  ? 
Mn  O'IIara.  Welly  let  him  think  about  it  ior  a  minute  or  two, 
and  I  wil  1  go  to  another  question,  if  I  can. 


Secretary  WKiMi>utOKR.  Do  you  want  me  to  do  it  now  ? 
Mr.  No.  Let's  go  to  the  next  question. 

Secretary  WEiNnKHGER.  I  would  like  to  say,  ^fr.,  Cliainnan,  lliat 
bonie  very  bubstantial,  fa\oi>iblo  cojnmentb  came  in  during  the  c(^ni 
mcnt  period  for  thcbc  two  provisions.  I  don-t  know  if  you  feel  it  ib 
relevant  oi:  not,  but  i  t  is  sort  of  unusual. 

*  Mr.  OML\n.\.  No,  I  think  I  would  have  appreciated,  as;  a  matter  of 
fact^  if  you  fellows  came  back  to  us  and  said,  "We  think  you  can 
improve  the  law  h}  includiJig  authority  to  require  grievance  pro- 
ceciure^." 

Sticrctai^  WLiMJEnt.ER.  That  ib  anotlier  of  our  difficulties  of  opinion* 

We  felt  the  grant  specifically  included  this  kind  of  provision. 

^Ir.  O'iLvRAc  I  think  institutions  ought  to  have  grievance  procc- 
durcb'.  The  Institutions  to  which  I  am  the  closest,  Indeed,  have  such 
procedures,  and  I  think  it  ijy  unfortunate  tliat  the  Congress  didn't 
include  It  in  tlie  lau.  But  wo  know  our  differences  on  that  subject. 

Lot  me  ask  you  al)out  subpart  (E)  ,  the  whole  subpart  (E).  Here, 
}ou  are  dealing  with  a  subject—subpart  (E)  has  to  do  with  discrimi- 
nation on  the  hiX6U  of  SOX  in  euiplojment,  in  education  programs,  and 
activities. 

Xow,  here,  .vou  are  dealing  with  a  subject,  ^fr.  Secretary,  where  the 
Congress  specifically,  in  title  IX,  provided  another  method  of  dealing 
\\  ith  employment  practices.  You  told  mo— well,  you  see,  in  title  IX,  we 
wrote  in  the  pro\isions  that  we  are  now  discussing  and  we  also  wrote 
into  the  law  an  amendment — an  amendment  of  the  EEOC  law,  equal 
employ  meiit  opportunity  law— which  i*epealed  the  exemption  granted 
to  educational  institutions  under  thkt  law. 

It  seems  to  me  that  the  clear  intent  of  what  the  Congress  did,  look- 
ing at  the  whole  of  title  IX,  was  to  determine  that  it  wished  to  have 
employ  ment  questions  in  educational  institutions,  discrimination  ques- 
tions, iiandlecl  under  title  VII  of  the  Civil  Eights  Act  of  1D64,  the 
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equal  eiiiplojiuciit  upportiuiities  title,  ami  I  \\iUitecl  to  know  \\liero 
} oti  found  the  a\  arrant  ,to.^o  ahead  and  in&ci  t  a  dual  ^jysteni  of  i-eguha- 
tion  of  eniplojnient  practiecb  liy  inbeithig  \ouibclf  hito  it  in  an  area 
where  the  Congress  had  specifically-  dealt  \\  ith  it  in  another  Avay? 

Secretary  WiaMJKKur.n^  Mr.  Chairman,  we  diHi^t  think  there  is  d  dual 
;5\i>tei;i.  AVe  also  don't  tl^nk  you  ha\e  to  huiit  for  aids  to  construct  or 
look  at  title  Yll  or  legislative  history,  when  }ou  ha\  e  plain  language. 
Wo  feel  we  have  ver^^  plain  language  in  section  901.  It  states:  "Xo 
person  shall  bo  discriminatefl  against  in.  Or  be  excluded  from,  or  be 
denied  participation  in  a  federally  absi.-.ted  piogram,  or  activity,  on 
tho  basis  of  .sex."   *  /  \^ 

"We  think/it  is^a  br6ad  provision.  We  think  that  employees  pJt;iici- 
patein  educational  programs  and  activities  receiVing  Federal  fiiiancial 
assistance  and  are  protected  by  901,  and  you  don't  have  to  look  an^ 
fuiihor.  You  only  have  tp  look  lor  those  things  when  you  have  a 
.  cloudy  or  ambiguous  provision. 

Section  901  strikes  me  as  one  of  the  few  perfectly  plain  provisions. 

]Mr.  O'Hailv.  Well,. during  the  debate,  though j  Mr.  Secretary,  there 
were  a  number  of  references  to  this  and  I  auj  going  to  dig  them  out — 
but  in  the  meantime,  perhaps  we  can  return  to  the  question  I  asked, 
wlmh  was,  whether  or  not  the  Department  would  have  felt  that  it  had 
iuitliority  to  prescribe  grievance  procedures,  to  prescribe  self-evalua* 
tlon  procedures,  under  this  statute  absent  the  first  twq^^sentences  of 
section  902?  ^ 

Secretary  WEiNiiEKOEK.  1  w  ill  now  get  a  chance  to  read  these  in  the 
specific  connection. 

The  fii'st  two  sentences — well, you  are  asking  me,  I  guess,  ]Mr.  Chair- 
man, \>hetlier  we  could  issue  regidations  if  the  Congress  had  not  put 
in  language  telling  us  to  issue  regulations? 

Mr.  O'HAitv.  Or  whether  you  could  have  issued— well,  in  other 
wunLs,  when  I  cjuustioucd  jour  abilit\  to  issue  the  specific  regulations 
dealing  w  'kiU  giie\ance  proceduies  and  self  t\aluation5  you  bottomed 
jour  ju.stification  on  the  broad  grant  of  anthoiity  to  make  regulations 
uiutained  in  the  first  two  sentences  of  section  U0±  So,  now,  I  ain  asking 
if  the  Congress  had  not  included  the  first  two  sentences  of  002,  would 
}ou  lune  felt  you  had  authority  to  make  tho.se  same  ivgulations? 
/  Secrctaiy  WEixnKmiF.i;.  Well,  I  don't  know.  That  is  a  pretty  hypo- 
t)ioti(;al  question^ 

J  didn't  e.\air>iiie  it,  because  we  had  what  wo  felt  was  a  perfectly 
dear  Jirectioii,  If  \  on  suggest  that  you  repeal  those  fii*st  two  sentences 
do  we  ha\  e  tliat  authorityj  I  would  want  to  research  before  I  gave  you 
an  answer,  b(^cause  I  l\aven*t  looked  at  it  at  all.  ]3nt  the  only  question 
I  looked  at  was  whether  there  was  authority  in  the  act,  and  I  foAnd  it. 
And  our  attorney  found  it,  and  I  have  been  advised  our  conclusions 
were  correct.  Ami  we  included  it. 

If  you  repeal  the  language,  then,  of  course,  the  question  would  be: 
"Is  there  general  rulemakiuff  power  absxjnt  a  prohibition  that  would 
enable  ns  to  da  it?"  I  don't  ktiow.  I  would  like  to  spend  time  doing 
roseaicli  before  I  give  you  an  au.swor  on  it. 

If  jou  put  a  prohibition  in  against  regulations  of  any  kind,  then  I 
suppose  wo  would  have  a  fairly  clear  answer  on  the  other  side.  I  have 
not  done  any  examination  of  that  little  question  because  it  is  entirely 
hjpotlietical.  The  simple  fact  is,  902  does  direct  us  to,  issue  regidations 
to  carr^out  objectives  of  the  statute. 
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Mr.  O'JIaua.  "Well,  Mr.  Secretary,  I  do  find  tliat  a  very  important 
biicstion,  becaubc  wo  lm\e  been  discussing  here  the  ability  of  the  Con- 
g^Osb  tu  limit  the  rulemaking  authority  of  the  executive  branch.  That 
is  central  t»  our  entire  discussion  that  is  intended  hc»re  today  and 
earlier  by  letter  conunnnication  bet\veen  us. 

Secretaiy-lVKiXHtaiGEK.  Yes.  *  ,    ,  .  ,  i. 

•  Mr.  0  IlAiu.  And  you  have  stated  you  belie\  e,  (1)  that  the  knid  of 
broad  grant  of  authority  contained  in  901  would  justify  regulations 
of  this  sort,  which  I  complained  ol  (2)  if  Congress  specilically  pro- 
hibited you  from  issuing  reculatioub,  that  that  would  have  precluded 
you  from  doing  it,  then,  I  Uiink  the  answer  to  the  question  I  pose  is 
very  important.  *      ,  *     '  .        •  \ 

Secretary  Weinbergeh.  ^Ve  will  be  glad  to  do  research  on  it.  I  doii  t 
see  the  relevance,  because  it  is  not  before  us.  But  I  Avould  not  ^liko 
my  Jicstitancy  on  that  point  t^  deter  me  from  giving  an  answer,  but 
whilt  I  say  is,  I  never  considered  it  to  be  relevant  or  highly  hyn9- 
tlictical.  I  have  not  considered  it  prior  to  this  time,  but  I  wmII  be  glad 
to  do  so.  We  have  people  herc  today  who  may  be  glad  to  give  you  their 
preliminary  views  on  it. 

]My  own  view  is,  since  there  is  a  clear  directive  to  issue  regulations, 
which  we  tried  to  do,  that  that  is  as  far  as  I  pursued  the  subject.  I 
didii  t  pursue  the  idea  of -^vhat  might  happen  if  you  had  not  included 
that. 

Mr.  G'HarA.  I  would  like  to  ask  if  counsel  is  prepared  to  give  a 
preliminary,  tentative  observation  on  it.  I  ^yould  like  to  liear  it.  • 

Mr.  RinxErAKDt:n.  A^tho  Secretarv  indicated,  we  relied  on  sci^tiou 
902  for  aufiiority  for  this.  If  it  w  as  deleted, it  seems  to  me,  the  (luchtiun 
would  be,  if  title  IX  is  viewed  a*s  an  amendment  to  the  Higher  Eda 
cation  Act  and  the  Elementar}-.  aud  Secondary  Education  Act,  whether 
tliere  is  rulemaking  authority  in  those  other  abtb  that  woaUl.pro\_uIc^ 
us  with  the  legal  authority  to, do  this;  we  have  not  examined  that 
question. 

Clearly,  it  would  l>e  a  more  difficult  question.  I  think,  \\herc  the 
authority  is  here,  iii  this  specific  act,  and  we  ars^  gi\cn  rather  geneial 
autliorit>  to  issue  regulations,  not  only  authority,  l^ut  we  are  directed 
to  issue  i:egidations  coubistent  with  the  objecti\esj  I  think  we  would 
look  simply  at  the  question  that  was  before  us  at  the  time.  It  w  ould 
be  more  diflicult.  certainly.  %vithout  this  provision. 

Mr.  O'IIaiu.  I  would  like  to  have  a  memo  from  you,  if  I  could,  bo- 
cause  that  ib  one  of  the  ways  the  Congress  might  approach  this  whole 
problem.  I  want  you  to  know  we  have  not  made  a  final  decision  as  to 
how  we  are  gomg  to  approach  the  problem.  We  are  looking  at  it  in 
terms  of  431(d)  and  also  in  terms  of  amendments  to  the  law. 

I,  for  one,  aip  uncertain  at  tliis  .stage  in  the.  proceedings  before 
having  discussed  it  with  my  colleagues,  whethc(r  t)io  regulations 
proix)sed  with  respect  to  int'ercollege  athletics,  as  an  e?cample,  are 
amendable  to  the  431,(d)  process,  or  whether  it  would  be  more  appro- 
priate in  that  case  to  come  up  with  an  amendment  pf  the  law,  becauhc 
there  is  some  question  about  t^^i^l* 

'  I  don't  think  there  is  the  same  amount  of  question  about  some  of  the 
other  i*ejrulation3  I  brought  to  your  attention.  For  instance,  subpart 
(E),  which  I  think  in  this  particular  case,  if  one  had  looked  to  the 
intent  of  the  Congress,  where  the  Congress  pru\)ded  a  specific  remedy 
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in  (he  same  statute  Un  iMiiploynicnt  ilii^crlmlnallou,  that  then  to  fniil 
a  second  remedy  that  ^\ay  not  explicit,  but  implied,  presinnably,  is  a 
viohitioii  of  the  con^jressional  intent.  1  want  jon  to  know  I  feol  that 
very  strongly,  and  I  am  awfidly  sorry  I  took  so  lon«r  to  discuss  this 
with  you,  because  other  members  of  the  conmiittee  wish  to  do  so.  I  ani 
/roing  to  yield,  at  this  poiut.  to  the  gentleman  from  rennbvl\aiua,  Mr, 
Eshleman.  \  ' 

[Mr.  Ehineiander  later  submitted  the  fo]loA\ing  further  response:] 

DmRTME:»»T  OF  ,IlEiVLTir,^EDUCATJON%  AND  WELFARE, 

0)mCB  or  THE  'SECKErTARY, 

JulySf,197o, 

Hon.  .Tames  G.  O'Haka, 

Chairmmiy  Snlcommitiic  on  Po.^t secondary  EducaiioiXj  CommiUee  on  Education 
ands  Lahor,  Canrton  House  Office  Building,  U.S.  Ilousa  of  Representatives, 
M'atfhimjtorv,  B.C. 

DiiKK  Mr.  Chairman  :  During  Secretary  Weinberpier's  testimony  before  ymir 
suJ)comini(tee  on  June  20,  you  requested  that  we  provide  you  witli  a  formal  state* 
ment  of  our  view  on  the  following  question:  Whether,  if  the  first  two  sentences 
of  section  902  of  Xitie  JX  had  not  been  included  in  the  statute,  the  Department 
\\onU\  have  had  les'al  authority  to  promulgate  regulations  to  effectuate  title  IX. 
At  the  hoariair,  the  Secretary  and  I  both  indicated  that  w«  had  not  considered 
the  question  previously,  since  we  believed  the  existing  language  in  the  statute 
provided  ample  authority  for  agency  rulemaking.  That  language  in  section  002 
'    provides:,  j 

'  ICucli, Federal  department  and  agency  which  Is  empowered  to  extend  Fed- 
eral financial  as.sistance  to  any  education  program  or  activity,  by  way  of 
grant,  loan,  or  contract  other  th6u  a>  contract  of  insurance  oi*  guaranty,  in 
authorized'^  and  directed  to  effectuate  the  provisions  of  ^^ection  901  with 
rcHpect  to  ftuch  propram  or  activitp  hy*  issuing  rules,  rcgulqtions,  or  orders 
of  general  appUcahxlity  which  shall  be  consiistent  with  achievement  of  the 
olijeetives  of  the  statute  authorizing  the  financial  a^sistan^e  in  connection 
witlj  which  the  action  is  taken.  No  such  nile,  regiiiation.  or  order  sliall 
Iwcome  effective  unless  and  until  approved  by  the  Iresideut.  [Emphasis 
added.] 

,  Yonr  question,  e.«5^>eutially,  has  three  parts,  first,  \vhgther  if  section  002  as 
(triicinaUy  euacttul  had  not  contaiaod  the  ai>ove*quoted  language,  the  Department 
would  have  had  legal  authority  to  I.'ssue  general,  regidatibqs .  second,  whether 
under  tho.'^c  circum.stnnces.  iKs.supiing  the  Dcimrtnient  ha<l  had  the  authority  to 
i^sue  interjiretafive  regulatiims,  it  wuuid  have^  had  sufficient  authority  to  is.sue 
r^riA-i-ion.**  reqidring  self  evaluation  and  grievance  procedures  to  l>e  e^jtabitslied 
by_  recipients:  and  Udnl,  whether  if  Congress  amended  secton  002  as  it  now 
.*ifands  so' as  to  delete  the  al>ove-quote<l  language,  the  Department  would  stiU 
have  suflicient  legal  authority  to  is.s«e  general  regulations. 

,  (i)  Absent  section  902  language^  authority  for  general  regulations 

Title  IX.  viewed  strictly,  is  a  free  .standing  staute  not  an  amendment  to  existing 
law.  'Hiercfore.  it  is  cloar  that,  in  the  ai)Soupe  of  tlie  languace  just  quoted,  title* 
JX  would  be  devoid  of  express  authority  to  issue  any  regidations.  During  the 
di<ens.si6n  at  the  hearing*  I  nierMoned  that  if  title  IX  were  viewed  as  an  amend- 
ment to  the  Higher  Education  ACt  or  the  Elementary  and  Secondary  Education 
Act.  those  statutes  might  contain  provisions  which  would  authorize  Uie  promul- 
gation of  regulations.  Although  we  have  not  had  time  to  do  an  exhaustive  study 
,  of  all  of  the  stautes  involved,  I  am  currentiiy  unaware  of  any  such  express 
anthori;;ing  language  In  tlios^statutes. 

l>5^pite  the  al>sence  ofjKiltfess  laugimge  authorizing  title  IX  rulemaking  bv 
the  Seci'etary  otherOKm  the^  existing  language  in  section  002.  I  believe  that 
the  very  exf.stcnco^a  Congre.^sional  mandate  of  the  nature  of  title  IX  is  suflfl- 
olent  to  lrai)I^?^uthority  for  the  Secretary  to  effectuate  the  nondistrimination 
provisionjrtTf  the  statute  through  is.suance  of  regulations.  The  statutory  language 
and  its  legi.«lative  history  indicate  that  Congres.«?  viewed  title  IX  as  mandatory 
and  that  it  anticipated  the  elimination  of  sax  discrimination  in  federailv  mip- 
ported  education  programs  and  activities  by  enactment  orf  the  statute.  It  ta  al.so 
rlear  that  the  Act  is  reme<lial  legislation  inasmuch  as  it  is  designed  to  correct 
and'alleviate  conditions  adversely  affecting  persons  on  the  basis  of  sex,  and  it  is 
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the  Department  J<'«l'»„^'^„5!j  SScSatlon  and  priiSeduwf  reUUng  to 

under 

rulemaklm  •o'''?,'''^;. .  your  question,  if,  detpite  the  alyence 

Finally,  rewrdlnr  th  s  first  "^t  "^  '""V  Y.d  enacted  the  so-caUed  JatlU 
<)f  ihe  quoted  UUcuage  In Jwction^i,  C^^^  bee^  the 

Amendment  'oJ^^.J^i^'^^r^.^^^TS^  ""'"'^^^ 

for»a«'^^S^^ 

■^Sfleff.tirieUc'i'.^lvmeH-  •rearoname  provisions  considering  the  nature 
of  particular  sports.  ■  mnetiaBe  ostensibly  limited  to  mandating  a 

tiSwrcS^nr^^^^^^ 

:'Xt:.i;^r  n'M  a^^hVrf^^arnf  t^o^'J'^PO^^^^^^^^^^^  acuon. 

(2)  M»ent  I  902  language,  autnoHty  /or  "V-^"*'"-'^"  T^SZ 

ihe  legal  authority  Of  the  Dep^^^^^^^^ 
flnandal  assistance  ^n'^''"''*."  ^fy.li?'"     the  ab^^    of  broad  rulemaking 
ceclures  Is,  In  my         at  'S^'^JS-V^'i^'^'tmc  VI  o? The  Civil  Rights  Act  of 
authority  such  as  section  002,^or  sect  on       °'  ,,^^,,„,tv.  For  this  reason  ' 

low,  >vhlch  explicitly  Pro^^^^  Zllarlnter'^alTroceE  l  bur  notice  of  pro-, 
;;yrTSak/i"«n'dr^^^^^  ■"Ste«a,  speclfleally  invite  comments. 

<m  this  point  in  the  preamble. 

t/rn«J^«<i  w#rft  to  amend  title  IX  as  itnowsfends  so  as  to  delete  the  quoted 

llnHvp  liw  however,  suth  action  might,  nevertheless,  leave  authority  vfor  tfte 
'XXSStT*n"SreSS.^r^  bu^^lmo.fc  alway.  ("'•o'*"^"^^^^^ 

nf  spjflon  901  I  vrbnld  aswume  that  the  courts  would  support  the  Dei)artrtcnt 
In  tS^  r  issuMce-M  a  "estimate,  and  Indeed,  constltutlojially  necessary  action 
{,y  th^BSve  BiJinTto  car'ry  out  Its  responsibility  faithfully  to  ex^uto 

"'r'Sni^  the^e  comments  -will  be  of  assistance  to  you  and  the  other  membew 
of  yJur'lubS.^tTw.  If  I  or  members  of  my  staff  may  be  of  further  nsslstonce. 
.  please  do  not  hesitate  to  leffme  know.  , 
Slnfcercly,  ^    •  joiitt  B.  Ilnn»ixANDER.  ^ 

*  General  Oouiinh 

Ur  EsiiLKstAX.  Thnnk  yon,  ilr.  Cliairman.  I  am.in  no  way  criticiz- 
inc  the  Chairman  of  tlio  snbcommittec ;  I  would  hko  to  pursiie  his 
firet  ouestion  in  a  much  leiss  emotional  manner.  I  want  some  olanh- 
cation.  I  -^vould  direct  my  question  to  I^f  r.  Holmes,  if  I  could,  and  1  am 
talking  aGout  the  3-year  time  frame.  I  can  well  understand  J|  third 
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3  car,  tho  time  of  tlio  third  year.  You  spell  tlint  out  on  pages  2, 3,  and  -t 
of  the  feecrotary  s  tcstinjpny,  but  l  liave  ti  ouble  seeing  tlie  first  2  years 
the  summer  of  1972  and  the  sununer  of  197i.  ■\\^liat  took  tlie  time  thei-e  ? 
,    t?"  I  ask  tliis,  we  come  back  on  the  8th  of  July  and 

Oy  tlie  18th  of  Julj-,  svo  must  give  your  Department  some  kind  of 
answer.  1  hat  IS  my  imder-standing,  and  maybe  it  is  not  that  hard  and 
tost,  but  that  is  jiot  an  e.\aggeratic:i.  So„)ve  will  have  10  days  after  wo 
come  back  from  recess.  ,  • 

Tarn  not  bcin^  facetious,  but  what  did'yo'j't.do  in  the  fiKst  2  years? 
m.  IIor,MKS.  Jfr.  Eshleman,  I  will  beglifd  to  respond.  ^ 
.  ""^^l^j's  testimony.indicateii;  wo  met  immediately,  wcU,  in- 

Augtist  19(2,  with  representatives  of  ]ar-e  nuinbors  of  organizations, 
educators,  what-liave-you,  to  discuss  the  recent  passage  of  title  IX. 
that  summer,  m  sought  from  ^hein  their  comments  and  what-have- 
you.  W  0  proceeded  in  tlie  drafting  process  in  the  fall  of  1972,  and  it 
was  not,  asj'o.u  point  out,  until  J iinc  1971  that  the. regulation  was  issued 
in  proposed  forin.  ,  ,  . 

It  sijnply  took  us  that  ]oiig  to  address  many  of  tho  policy  issues  and 
otJicr  questions  that  we  think  arose  and  to  draft  the  regulation^  Wft 
met  fiwmenfclj  with  individuals  during  that  period,  ancfrmight  also 
note  for  the  iecord— because  I  think  that  tho  record  is  some^^^lat  un-  . 
clear— tluit  there  has  been  no  .enforcement  of  title  IX  in  the  interim 
period. 

•  J"  ^^^P'  V^^"^  months  after  passage  of  the  statute,  the  Department 
informed  educational  institutions  of  the  existence  of  tho  statute,  of 
tho  statutory  langiia^c  in  title  IX,  communications,  having  been  sent 
to  tho  presidents  oi  hi-dier  education  institutions,  chicFState  school 
olhcers,  eleinenUiry  an^secondary  school  officiaLs  as  well  as  vocational 
education  officials. 
.  Mr.  EsnLBMAN'.  Once  again,  I  (jm  not  in  any  way  being  sarcastic,, 
but  was  there,  any  pressuro  on  you,  on  the  Department  to  havo  this 
done,  to  make  the  school  year,  or  make  it  in  effect  by  the  school  vear. 
September  1073,or  September  197i? 

Tliero  is  going  to  be  pressuro  on  us  to  have  final,  whatever  thcfihal 
yereion  IS,  but  this  September,  and  I  don't  see  how  we  are  going  to  do 
It.  That  IS  my  personal  opinion.  I  don't  see  how  wo  are  going  to  do  it 
If  wo  would,  m  effect,  tell  yon  to  redraft,  especially  iti  tht  utliletic 
part  of  It,  would  yon  get  it  redrafted  in  time  to  get  to  get  it  back  to" 
us,  to  make  tha  September  school  year  this  year.? 

Mr.  Holmes.  I  don't  know  if  I  cjih  respond.  I  might  ask  "Mv.  Hhim- 
landcr  to  respond.  But  let  me  note,  if  1  can  go  back  to  your  earlier 
question,  Mr.  Eshleinan,  there  was  a  very  basfc  decision  made  by  the 
Department  after  passage,  as  the  Secretary  notes  on  his  first  pa-e. 
lhat  was  to  dcy%|(»p  comprcliensivo  regulations  and -to  try  to  cfve 
notice  to  educatioiral  institutions  as  to  their  specific  obligations  and 
to  avoid  f  urtlier  individual  ad  hoc  decisions  of  a  polfcy  nature. 

Iho  rcgiilation  reflects,  I  think  a  great  deal  of  work  and  represents 
taincS titled  ^""''^  obligatiiII^cT 

John,  do  you  -wantto  respond  to  tho  other  part? 

Mv.  RmxELANDER.  I  would  like  to  make  two  points,  i„sfc  picking 
up  from  what  Peter  said.  I  think  tlio  Departinent  certainly  coii  c"! 
have  issued  a  general  regulation,  almost  repeating  the-langJa'c  of 
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the  statute  iiiitiallj*.  A  deci^ioU  wa.^  inaJu,  and  1  think  a  covicct  de- 
cision, that  it  was*  much  bettei  to  wuik  out  a  conipiuhuh»i\c  t-et  of 
I'Cguhitions  that  woiild  I'ivc  liotiou  to  all  of  tlic  edut:utorb  and  Institu- 
tions what  \\as  rcqiiircd  undur  title  IX.  ObNiously,  it  taku^  tiiiio  be* 
caiisc of  tlie  detail  6S  the  i  Cguhd*ions. 

2Cow,  with  lespect  to  }our  earlier  question,  an\  anicnduient;?  to  the 
regulations  \\e  would  ic&uo  in  proposed  foun  foL  ijojunieut,  a^buniiug 
that  miniinuiu  coiniucnt  perloif  u£  00  da};^,  and  thcu  ijonie  turnaround 
time,  after  the  coniniuntcj  were  received,  to  i^sue  the  lugulatioiiij  in  the 
linalform. 

"We  W'oukl  then  have,  under  131(d)  ijubmitted  the  regulations  to  the 
Conjjress  for  a  lo-^day  waiting  period.  Xow;,  the  Secrptaiy^ias  indi- 
cated the  constitutional  probleius  wc  had  w  ith  the  concurrent  resolu- 
tion, but  there  is  no  question  that  a  45-day  waiting  time  is 
constitutional  sq  it  would  dehiy  the  elfective  date  45  days  from 
whenever  wo  got  the  final  regulations  published  in  the  Federal 
Kegister.     ^  ^        ,    '  r 

./rhc  specific  answer  is;  I  don*t  think  there  is  any  way  we  could 
i^hue  aiiieiidfd  regulations  pricr  to  the  btart  of  the  school  year. 
^^r.EsIILK.UA^•i  All  right. 

Xow,  to  cluuigo  gears  a  little,  and  this  may  not  suem  of  toojnuch 
import,  but  beheve  me  it  is  out  in  our  district,  we  still  have^I  am^ 
lefcrrin^  now  tu  sporlo  we  still  have  quite  a  few  alumni,  who  on, 
their  \orition  cared  to  gl\e  lai^e  and  small , donations  to  the  football 
leaui  of  their  alnui  Uiattcr,  which  goes  for  scholaishlp  purposes,  foj; 
football  plajer:*,  we  all  know  what  it,goe£»  for,  what  would  title XX 
iLgulatioi.h  do  to  lh.it  i  Could  that  mone\  still  be  used  for  the  purpose 
that  (he  alumnus  inight  intciul  it  to  be  used  fori 

Secretary  WuNBEiioLa.  I  think  so,  Mi'.  Congressman.  I  don't  see 
anything  tliat  would  bar  that  from  contiiuiing.  TJicre  will  be  addi- 
tional elforts  by  Institutions  iu)t  ruquiud  before  to  climiiiatc  discrimi- 
nation against  wouicn  iu  athletic  piograms.  There  is  no  way  in  which 
/on  can  cure  or  uliiiunatc  discriniimitor\  practices  that  have  been 
j;nicticed  in  the  past,  coiisciously  or  anconsciousl} ,  and  itearly^ahvays 
it  was  uiiconscioiisly  in  these  cases.  That  docs  not  mean  the  institution 
cannot  tontiiiue  to  accept  through  whate\cr  form  they  wish  to  pass 
it^  funds  for  bcholaibhlps/It  means  there  wiiriia\e  to  J^e  additional 
.elforts  made  by  the  iiistitution  with  respect  to  a\ailability  of  scholar- 
ships for  women  in^that  jfhstance.  There  is  nothijig  to  prohibit  them 
from  contimiin^  to  accepjl  scholaisMp  funds  fiom  iiiterestcd  alumni 
to  pei-suadc  various.young  men  to  go  c:\  football  {earns. 

^fr.  EsiiiJiKAX.  And  those  funds,  gi\cn  with  the  specific  intention 
hy  the  donoi,  would  not  l>c  considered  discriminatory,  in  your  opinioa! 
'  Secretaiy  "WKiNHKiaiEU.  Xo^*  the>  would  not.  I  think  it  is  fair  to  tcU 
you  that  additioiial  efforts  would  be  required  b}  the  institution  that 
liad  not'bcen  required  in  the  past. 

^Ii'.  EsiiLKMAX.  May  I  interrupt  you  there;  you  mean  with  other 
moneys? 

Seerclary  WF.ixiiKKGEit.  That  is  corre(5t. 
Afr.  EsiiLK^rAX*  I  would  agree  with  that. 
Secretary  WEtNUKROKR.  That  is  my  view,  of  it. 

EsiniK^rAN.  Thank  you. 
^  Mr.  BuQUAXAX.  Will  yo\i  yield ?     '  ,  * 
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Mjc.  KsiWii:.%rA.v.  Ih  lias  a  mooting,  so  I  ^vill  yield.. 
Mr.  BucHAX.vx.  Thank  yoii.  ^ 

Oae  of  our  colleagues  who  is  on  the  board  of  tiMistees  of.a  luiivei'sity, 
expressed  in  earlier  testimony,  concern  about  the  housing, pmvisioiis 
of  the  regulations,  in  tliat  they  have  a  policy  of  providing  o.\thi  secu- 
^nty  for  ^Yome^s  dormitories  because  women  tend  to  be  more  subject 
to  molestatioiwiid  it  is  the  univei'sity's  decision  that  there  is  a  greater 
weed  for  protection  in  these  cases.  It  was  their  feeling  thev  would  bo 
pi^cludwi  from  providing  that  extra,  protection,  Taider  the  Regula- 
tions thoy  would  have  lo'either  supply  equal  piotcction  for  men's  dor- 
MUitories  or  reduce  the  protection  for  women  s  dormitories. 

Soci-etary  WKrxBKROKR.  I  would  hope  that  thei-e  would  not  be  any 

 J»eahamstio4ftt*rpretation«t)f  thnt  kind.  I^ou'^see-aiiyUHug^-^tpf 

all,  tlicro  would  have  to  be  a  challenge  raised  by  men  to  the  effect  tliey' 
>-ero  hot  getting  as  much  security  aS  provided  in  women's  donnitories 
fcnd  there  woidd  then  presumably  have  to  be  some  interpi-ctation  nuide. 

My  own  view  at  this  point  would  be  that  that  situation  is  hardly 
iikely  to  arise,  and  I  would  certainly  sug<rest  that  if  any  univer.sitv 
wishes  to  provide  additional  security  for.^the  housing  tlmt  tliey  con- 
tinue to  do  so  for  Avoiuons  hoiisiii<r.  lu  a'  sense,  excuho  nie,  .sir,  in  a  sense 
wo  are  soil  of  all  guessing,  because  ultimately  i£. someone  wants  to  pur- 
sue s<)inething  like  this  up  to  the  coiii-ts.  that  is  the  only  place  we  can 
^t  a  definitive  answer.  '   '  "  , 

To  the  e.^teuf  I  would  liave  anything  to  do  with  it,  T  would  simply 
tflfke^lha  posillpn  that  if  T  were  asked  fgr  an  interpretation  tliat  tho 
univol*si,ty  concerned  could  of  course  c*^iniie  to  ]>rovide  that  addi- 
tional security  for  Avomeirs  dormitories  if  they  uiaintaiiied  separate 
liousing.  If  some  men's  gi-out)  wanted  to  challoiige  it,  I  would  he  pre- 
pared to  nuiko  a  pix;tty  gooct  argument  as  io  how  it  was  not  discriiu- 
inatory^butlcamt^glve  a  more  d'elinitiveaiisAver. 

^fr.  I^uciiAXAX.  J  appreciate  your  ivsponso. 

As  to  your  testimony,  I  uiuloi^stand  it  is  your  intention  to  follow 
the  mtont  o^t  Cougixiss.  * , 

—  SiHiretary  Wkixbkroku.  Certainly. 

Mi\  BiTHAXA.vr^f  AVo  legislate  specifically,  conrretih.  and  tlearly 
enough,  we  can  count  on  yon  to  do  Vvhatever  we  say  ? 

Secretaiy  WKiXBKKOKk  Absolutely.  All  we  \uint  is  full  directioiu 
and  Avhen  you  gaA'e  it  to  us  with  tlie  Oirl  Scouts  ami  Ho\  Si  ciuts,  we 
incori>oratcd  it  immediately  and  indeed  pleaded  fi>r  \outo*duit.  Wcaie 
not  only  appi-eciative  and  willing  to  do  It,  but  the  record  .should  lx>  ab- . 
soliitely  clear  when  we  get  congresbif^nal  direction  in  legiftlati  w  form, 
we  will  folloAv  itcATry  time. 

^Ir.  EsTiLr^FAX.  Tllaukryou. 

]N[r.  O'ITaka.  The  gentleman  from  Illinois^ 
,^Ir.  Si^rox.  Thank  yon,  ^fr.  Chairman. 

Mr.  Secretary^ Jiji:aLciCa]JJjv\*jsli  you  well  in  ,\our  teinu'e.  I  don't 
know  how  many  iiiore  days  yon  ImAO  in  ofiice,  but  \\c  hope  A\e  don't 
maky  it  too  rough  during  these  final ,days. 

Secretary  Wkivukuoku.  re.vpect  to  work  riglil  up  to  the  end. 
*    ifr.  Snrox.  While  I  dilTored  with  you  from  time  to  time,  I  think 
you  served  your  country  well  and  I  applaud  that  service. 

Secrctjuy  Wi-:ixi5EnoKR.  Thank  you,  sir. 

Mr.  Snrbx.  On  the  question  of  congro.ssional  intent,  if  I  mav  differ 
^  ^  jpith  you  slightly  liere,  it  seems  to  me  that  you  are  suggcbting  that  the 
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Execnti\e  ought  tu  bu  able  to  \cto  a  clarification  of  the  cungiu^sioiiar 
intent? 

Secretary  WEiNBKKOKit.  Xo,  sir,  I  dout  \v«Hnt.to  interrupt  yon,  bnt 
all  I  am  saying  is  that  a  clarification  of  con|rressionaL  intent,  our 
lawyei's  toll  us,  the  Dcpa rtincnt  of  Justice,  and  it  is  also  my  own  feeling, 
should  follow  tliQ  same  basic  procedures  set  forni  in  the  Goustitntion 
,for  enactment  of  a  statute.  We  find  it  hard  to  see  how  a  statute  can  be 
modified  or,  as  you  say.  clarified,  given  the -court  cases  that  say  the 
Bmall  weight  th«at  is  2:iven  to  later  attempts  to  explain  in  committee 
reports  or  whatever,  in  some  uoulegislative  procedure  the  actions  of 

earlier  Congre^ss,  all  we  say  is  we  would  further  muddy  the  situation 
Xf  the  change  in  the  statnlo  or  the  clarification,  if  you*  want  to  pjtt  it  of 
tm^  statute,  oi-  reinterpretation,  any  way  you  want  to  plirase  it,  does 
not'^llow  the  same  procedure  in  the  Cptistitutiou  for  enactment.  If  it 
docSjX^  have  no  quarrel  witl^  it,  and  that  is  the  way  the  Boy  Scout-Girl 
Scout  ekmption  camo  in.  If  it  does  not,  we  would  have  to  challenge  it 
l>ccanse  iui^the  view,  I  am  advised,  of -the  executive  branch,  that  an 
attempt  to  cuHiigo  tlie  statute  brcoucnrreut  resolution  is  not  constitu- 
tional, and  we  na  ve  that  statement  of  the  Depaiiment  of  Justice  which 
we  wouhl  like  to  put  iii  th.c  record  and  our  inemoraudum  to  cover  tlvf!?^ 
the  legal  respof!se  Sve  take  on  this  position.  It  is  not  a  defiance  of  Con- 
gress 01*  anything  of  the  kind,  but'desire  to  get  clarification  that  settles 
the  matter  once  a|Kl  for  all,  .  » 

^rr.QuiK.  Will  you Ivield? 

Mr.  SiMox.  Yes. 

Mr,  QciK.  The  President  signed  the^law  into  which  Congress  wrote 
the  autliority  foritsclf  to  deny,  or  to  reject  the  regulations. 

Secretary 'Wkixbkrgkr.  There  was  a  signing  statement,  Congressman 
Quip,  and  we  have  been  d'v'ccted  and  ever  since,  have,  with  every 
regulation  we  have  transmitted,  called  the  {\tteutiou  of  Congi^ess  to  the 
challenges  of  the  constitutionality  of  this  section,  AVe  don't  have  the 
itenweto,  and  sometimes  it  is  necessary  to  get  a  largo  bill  to  accej^t 
provjsiouH  which  are  not  agreeable,  and  as  you  know,  thohe  are  handled 
with  asigniuir  statemeutc 

^Mr.  QuiK.  Thank  you, 

^Ir,  StMOX,  I  woidd  hope. we  coidd  worl^  thi.sout  without  a  great  deal 
of  legal  pa  pel  woik,  and  my  perspnal  i)Ohition  would  l>o  in  opposition  to 
that  stand. 

In  gimeral.  T  think  what  you  ha\  e  done  iu^itle  TX  is  good  despite  the 
picture  here,  and  if.I  miglit  cite  two  stati.stics  that  hit  me  during:  the 
course  of  the  hearings.  One  is  that  Ohio  State  Univei-sity  athletics 
have  received  all  of. the  attention  and  tlie  expenditures  are  13-to4  on 
males  \  ci'j.ns  females,  aiul  in  the  area  of  .school  superintendents  out  of 
13,000,  there  are  05  (luit  are  female.  So  the  need  foi-  something  along 
this  line  is  very  clear,  ^  ,  '        '  ^ 

•One  t/hing  struck  me  in  a  statement  you  made  on  pa^re  T)  as  I  glanced 
tin  ough  the  rules  and  i-egulations.  I  know  of  a  medical  school  that  now 
is  di.scriminating  in  a  compensatory  way  to  make  sure  tliat  there  ar*» 
v  womefnu  the  medical  school,  ^ 

Xow,  as  I  rea(l«S6.*21  in  your  admission  policies,  that  would  not  bo 
i'leiral ;  is  that  correct? 

Secretary  Wkixhkuokr.  80.21.  You  raised  obviously  a  difficult  point, 
one  which  the  ^npi-cme  Court  came  close  to  addressing  but  did  not, 
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ami  tlilij  tl.e  tjucstlou  of  iiuei'M»  iKfttMimination.  tlie  (inoi,tion  of 
wlu'tli(;r  you  cjui  i>iaViife  iliM  ilinlnatoi  \  prai  tia'^  lo  mlruKs  (lie  bal- 
juicc  or  jnakcn[/for  acliuitti'il  di.sri  ImiilaUou  lu  tlu'  paM.  or  wlieMior" 
inverse  clK^eriniin'atlon  ftiniplv  Inwih  mori^  ili^iiminatiuii  ami  i.s  tlie 
ivrong\vaylo60ATed:it,ands6on.  ^       ,         *  .  ' 

Tliat  cpKStion  hik^'iiot  bueii  tieh  niiined  In  (lie  rourt.s.  Tlie  basis  of 
this  re'^ulation,  \\lucri  gives,  as  a  ];ruliibitioii,  tlic  givui^x  or  prcferenco 
to  one  pei>on  over  anolher  on  tlie  ba-i.s  of  bv  ranking  a])plicants 
S(»pai»atch  on  such  basis  or  ofiiorw  ise  js  an  attempt  to  prevent  the  kind 
of  discriniination  that  existed  primarily  against  womeji  in  tlie  past. 

Trankly,  I  ean't  answer  you  as  to  whether  that  i>rior  history  of  dis- 
crjinination  }vould  b?  suflicient.to  justify  a  di.^criniinatury  practice, 
'inybrso  discriminatory  ])ractices  in  the  future. 

TThe  regulation  attempts  to  j)rohibit  any  kind  of  discrimination  in 
thi^  particular  areji  autl,  read  on  it>  fai'c/it  would  certainly  sound  as 
ff  it  would  block  an  attempt.  t5  give  a  special  preference  which  at- 
tempted to  invert  di^criniinatiouV\eu  though  it  Mas  trying  to  make, 
up  for.disvi  inxination  i!i  the  p^^.st.  *  ^ 

But  the  ultimaje  answer  to  that  uould  have  to  comeirom  tfie  courts 
itnd  it  is  one  of  tlie  major  qnc.4luus  that  will  have  to  be  addressed  hi 
the  future.  ^ 

Mr.  Simon.  T  mention  (hat  simply  becausojt  does  seem  to  me  that 
it  Is.  not  an  unreasonable 'poliey  for  some  scivools  to  have  Some  com- 
^)cn.<.ttoiy  admis.^ion.  policies.  PVrlia])s  the  regulation  sliould  he  modi- 
lied,  at  lea.^l  to  permit  i*ome  flexibility  so  that  the  courts  don't  say  not 
on  the  basis  of  the  statute,  but  on  the  basis  of  your  regulations,  tliat 
compensatory  admission 4)oIicies  aie  nut  wlthlirthe  framework  of  the 
laAV.        •  *    ■  * 

Secretary  'WYTxnhKuKr:.  That  i^  certainly  a  possibility.  The  dangers 
of  inverse  discrimination  to  my  mind  are  very  great  and  I  have  real 
worries  as  to  whetlier  \ou  can  ever  cure  discrimination  by  lun  ing  more 
45scrimination.  Thiis  jgia  i-ather  f unda'mental  point.  * 

'Mr.  O'TLmia.  Will  you  yield  to  me  for  a  minute ?  ^ 

Secretary  WEiNnKiJow:.  WelL  first,  ^^r.  Holmes  calls  attention  to 
section  SG..Of  b)  of  the  rtgulatioa  uhicli  i  ays  in  the  ab^^enco  of  a  finding 
of  discrimination. on  the  basis  of  sex, -a  recijm  nt  ma^  take  aflirmativc 
action  to  overcome  the  eft^eelA  of  conditions  which  resulted  in  limited 
partieipatjon.    -  /  .  ' 

Then  iff  goe?>  on  and  says*  nothing  herein  shall  be  intei-prcted  to' 
alter  any  obligations,  (,t  cetcia,  \^hich  a  recipient  may  iia\e''under  Ex- 
ecntivrOr^ilcn^il^O" — ^ —  „^.,.„-_.^— - 

Ultim^atcly  the  /V  V'vnk  case,  or  .«?omething  like  it,  will  have  to  be 
deluded,  mA  we  willicnow.  T  am  perfectly  willing  to  give  you  my; 
opinion  why  you  don't  cure  disciimination  by  iuvei-sc  diserimin.ation. 

jNfr.  O'IIaka.  Will  you  yield  to  me,  Mr.  Wei^nbergor.  I  was  waiting 
.for  you  to  sfw-soiriething  1  could  agree  with  wholeheartedly. 

Secretary  "^^mpcnicROER.  It  is  only  an  hoizr  and  a  half,  Mr.  Chairman, 

>[r.  CTiAKA.  TWd  J  wanted  to  compliment  yon  .for  having  arrived 
nt  that  decision  and  1  think  that  is  a  view  of  the  majority  of  tlio 
Congress  and  I  just  wish  your  regulations  reflected  it. 

Secretary  WKryBKriOER.  I  think  thc^-  do.     '  ,     \     ,         -  > 

Mr,  O^TLaka.  I  don't  think  they  do  because  the  section  you  just  read 
specifically  authorizes  it— it  saVs  that  "Eegardiess  of  the  fact  that 
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the^  standard  says  that  notliiii^^  shall  be  iubrpreted  to  r(K]uiro''  and  so 
foi-th,  that  it  is  'OK^t  they  do  it,  it  is  they  may  do  that  if  they  wish  to. 

Secretary  WjEixBtencm/r.  The  last  clause  I  read  to  Congressman 
Simon,  I  think^  is  iiiiportant  and  that  says  thexeisnotliing  in  this  that 
*gh'es  you  a  right  Tl||^late  your  basic  obligations,  which  is  not  to 
discriminate.  ^ 

Mr.  .Simon.  If  I  may  disagrQC^bpth  with  my  chairman  and  the  Sec- 
retary. I  see  nothing  wrong  with  the  school  providing  some,  whether 
it  is  in  the  field  of  women  or  iii  the  field  of  race  x>r  other  areas,  \)i'Or 
viding  soitoe  compcnsalory  regulations. 

-Mr.'QuiK.  Will  you  yreid?  *  -  . 
.  -Mr.  StMox.  Yes,  Mr.  Quie.  "  *  ^ 

Mr.  Quie.  The  question  that  comes  to  my  mhid  deals  not  with  women 
or  race,  but  rather  with  men.  If  a  school  now  had  an  admission  policy, 
*the  result  of  which  would  enroll  an  equal  nuniber  of  men  and  women, 
but.  in  so  doing^'oidd  set  a  Jiigher  standard  for  women  than  foremen, 
it  would  be  prohibited  by  tlm  regulations,  so  you  will  end  up  with  an 
iiribalanced  institution,  which  we  are  supposed  to  try  to  prevent  in 
the  fust  place.  You4)ermit  an  iiistitution  now,  under  the  Civil  Eights 
Act.  to  have  lower  standards  for  individuals  on  the  basis  of  race,  but 
it  ^eenis  you  are  going  to  prohibit  the 'lower  standards  on  the  basis 
of  sex  because  it  is  tlie  male  sex  that  would  have  flic  lower  standards 
for  admission  than  the  female  sex. 

Seci-etary  Weixbekow:.  CoHgressman  Quie,  first  of  all,  I  don't  agree 
with  you  that  wo  permit  lower  standnrds  on  the  basis  of  race  or  color. 
There  have  been  some  attempts  to  put  that  into  effect  and  we  had  the 
cases  and  the  discussion  I  had  with  Congressman  Simon  relates  to  that 
point.  .        .     .  ' 

But  v/ith  respect  to  tRe  admission  pf  men  and  women  in  institutions 
that  ard  not  exempted  by  the  statute,  and  thei-o  are  a  few  that  are 
exempt;  but  in  areas  not  exempted  by  the  statute,  I  don't  see  any  other 
way  to  draw  regulaj^ions,  or  to  comply  with  the  statute,  than  simply 
to  .s".  v  tl)at  both  sexes  have  to  be  treated  equally.   '      ^       *         .  ^ 

Ifvou  have  more  male  .applicants,  wlvich  I  take  it  is  your  point, ^ 
or  air  institutiou  adheres  to  a  practice  under  which  male  applicants 
are  admitted  who  meet  less  stringent  remuremcnts  than  feniaje  ap- 
plicants. I  would  ceitainly  have  to  say  tiiat  kind  of  practice  would 
not  he  alloAvod  either  by  statute  or  regulation  or  by  any  regulation  that 
could  he  validly  drawn.  »  .  . 

Mr.  Quie.,  Are  you  saying  you  are  not  permitting  lower  standards 
for  people  of  minoritv  races  of  ildmission?    "  r 

Secretai'v  Wjcixukugki:.  Tliat  is  not  covered  by  this  regulation.  I  am 
.sasim^  tliat  to  the  best  of  my  knowledge,  there  are  som^e  anstilutions 
whit  h  mav  dq  that,  but* we  do  not  either  ehcourage  or  authorize  that, 
nor  should  we,  in  my  opinion,  in  our  other  enforcement-.  But  what  this 
{^articular — well,  I  know  you  are  taj.king  alx)ut  open  enrollment  and 
that  knul  of  thing,  but  that  is  done  by  individual  institutions.  But  in 
the  matter  that  is  befoi-c  the  committee  this  morning,  with  respect  to 
tiios^  regulations,  I  see  nowliere  within  title  IX,  nor  would  I  think  it 
desirable,  for  any  authorization  of  any  different  standard  of  adihission 
based  on  sex.  ' 

Our  resrulations  don*t  authorize  it  and  I  don't  think  any  regulation 
could  unless  you  want  to  change  the  statute  specifically  to  authonze 
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it  and  if  you  did  T  would'tliink  there  is  a  highly  dubious  constitution- 
ality question  to  it "  '  ^ 

^Ir.  QciK.  Let  me  ask  you,  ^vill  you  pui^sue  as  aggressively  tlie  re- 
moval of  lower  standards  of  admission  for  people  of  minority  fJices 
as  you  will  the  jlrevention  of  setting  lower  standards  for  the  male,.' 
admissions?  '  .  . 

,  Secretary  Wkixhkkgkr.  I  would,  but  I  don't  think  it  is  relevant  to  - 
the  hearing  this  morning,  Tliat  is  a  totally  different  ]X)int  in  the  courts 
in  a  number  of  different  situations  ana  ultimat<jly  will  have  to  be  " 
resolved  by  the  courts.  What  is  before  us  this  moniing  is  a  very  specific 
statute  and  some  regulations  that  a^ttempt  to  carry  out  that  statute. 
That  is  what  we  are  trying  to  do. 
'MnQoiE.  Ithinkitis  veryrefovant 

Secretary  WErxBKKGEi?.  I  don't  see  any  basis  in-this  statute  before 
us.this  morning  t.o  authorize  diti'erent  admission  standards  and  lower 
standards  for  men  than  \j:omen  or  making  higher  more  stringent  re- 
quirements for  women's  admissions.  If  it  v.erein  the  statute,  I  would 
think  it  would  be  unconstitutional.  '/ 

Jf  you  want  to  carry  it  further,  do  I  think  the  same  thin^with  re- 
spect to  admissions  by  race,  the  answer  is  yes/ but  it;  is  a  differeiitset 
of  circmnstances  and  js  not  before  us  this  moniinff  and  is  in  the  courts. 

^Ir.  Simon.  I  have  one  final  i>oint  and  I  address  it  really  to  the 
committee  rather  than  to  the  witness,  '    /  ^ 

I  discussed  briefly  with  the  ^aif  and  yrith  the  chairman  of  the  com- 
mitfec  that  I  hope  somehow  we  can,  instead  of  saying  we  do  not  accept 
title  IX  because  of,  and  then  you  liave  to  resubmit  and  then  we  then 
OK  the  balance,  that  we  could  sav,  we  accept  title  IX  except  for,  and 
so  that,  and  section  so  and  so-whfch  needs  ta  be  modified,  SiP  we* could 
take  affirmative  action  and  the  btilance  could'go  into  effect  immediately, 
*  Secretai'y  "WBiyKJ-aiOER.  I  couldn't  answer  that,  but  J  suggest  to* you 
there  is  a  simpler,  solution.  That  is  just  to  allow  the  regulations  to  gt> 
into  effect  and  try  them  for  a  while  and  see  if  some  changes  are  indeed ' 
necessary  as  the  experience  is  built  up. 
This  is,  needless  to  say,  a  very  complicated  field.  It  has  taken jis  too 
^long,  as  lias  l)een  expressed'by  the  committee,  and  I  would  suggest  that 
the  Congress  might  have  somewhat  the  same  kind  of  problem  if  we 
tried  to  write  the  regulations  here  or  if  \ye  tried. to '^leal  with  them  on 
ah  individuaLpiecemeal  basis. 
What  wCi  would  sufjgest  and  urge  very  stron^^ly  in  all  seriousness  is 
,  .  that  yon  let  the  regulations  as  drafted*  after  this  long  tiuvail  and  at- 
t^^ipts  and  comments  and  everything  else,  to  go  into  effect  arid  .then 
if  you  find  there  are  problems  w.ij[fh  specific  things,  those  could  be  ad- 
dressed by  statute  or  by  requpstfe  for  additional  regulatory  action, 
i>[r.  SiMox.  Well,  I  don't  find  ymir> suggestion  totally  offensive.  On 
the  other  hand,  it  seems  to  me  what  we  are  doinghere  is  legislJitihg  and 
if  the  committee  as  a  whole  finds  certain  portions  of  it  need  clarifying 
or  if,  for  pxafnple,  there  are  a  couple  of  paragraphs  that  i^ed  a  sub- 
stantial bit  of  modification,  I  think  that  the  committee  has  tlie  re- 
S|)onsibility  to  move  in  that  direction.  But  I  hatQ  to  see  us  take  a 
negative  stand,  o^  the  whole,  because  pf  a  disagreement  with' a  few 
I){ifagraphs  and  thatis  a  procedure  I  hope  wtJcan  avoid, 
'  Mr.  O'lLvKA,  If  I  could  just  respond  to  the  gentleman  from  Illhiois, 
the  issue  he  raises  is  one  that  has  been  raised  several  times  by  meinbei-s 
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take  that  up  at. 
Fourth  of  July 

•avaikblcfousiu^^^o— -"T.:^^  i 
ble  a  way  as  is  consistent  with  tte  law.  .  ;^ 
The^^entlemafffromMinn^ta;.' 

'srith  the  samft'full  force  and  effect  as  title  VI  of  the.U^i  l^^g^is  aou, 
-  ^S^c^tor^4xBr^,KK.  I  don't  cmite      the^mi^rt^of  your^^^^^^ 
lioii,  Congre.sSman.  Are, you  asking- me  to  predict  M^,tne  .&upi:em*>^^ 

^' AL?  Om/  ?S' no  The  question  is  how  do  ypu^Mte'rp^igi^^^^^ 

tuUon  there  is  a  difference  between  individuals  on  the  basis  of  sex  ana 

or'fol  special  categorization  by -Congress.  I  am  not  aware  ol  any  aa 

"'''Tsv^fecf  that  the  rea^n  that  there  has  not  l^h  a  ™liRg  is  it 
V,  J^^tv  Cs  nS  3^rt  bin  I  suppose  in  light  of  the  comments 

wX^l  iS  cSSnection  with  these  regulations,  that  there  P«;bably  may 
U  a  test  made.  I  don't  have  any  reason.to  suppose,  it  would  go  the 

'  ""'m^Qm^.  Well,  I^iU  send  you  .some  of  the  cases  like  Reed  v.  Reed, 
tmd  then  get  your  reaction  as  voii  look  at  those. 

^"(SS^ThTS^nuttf/^^^^^  is  in  conjunction  with  what 
Mr  O'hS  has  asked  vou.  We  received  .testimony  that  except  for 
lm,latSn«thoi?rvUer  Executive  t)rder.  11246,  the  Department 

in  education  itiStitutions,  don't  you  thnik  that  if  the  Con^e^  m^^^^^ 
file  employment  provisions  to  be  administered  b/  EEW '  that  t^ 
can ISe  S  ns  a^dequately  as  the  Department  of  Health,  ^di.cat.on, 

•  -"'SI'S- WKixnKHOE«.  That  is  atotally  di^e^nt  m^^^^^ 
'1?i^l  responsibilities  that  arc  imposed.  I  would  be  the  last  persf  "  to 
si?  of  S  lid  rtot^ven  be  asked  whether  we  sho,ild  do  something 
Ster  than  anvbo<lv  else  because;  of  course,  I  will  tell  yoiV^<?-^»"' 
Scailse  i "m  very.'supportive .and  admiring. of  the. people  we  have 


,  that  work-  in  tlicso  fields,  juhI  I  tiiink  we  would  do  a  better  job  than 
anybody  else.  ,'     «       .  . 

But  that  is  m  the  rcasoii  -rvhy  we  hiuc  done  tills.  Wha£  we  Jiave 

nm  \in     *°  ^^''"Jt.wc  believe  is  the  plain  meaning  of  section 

•  iik  ^'""''^  !^  P'*'"  meaning,  vcu  don't  hunt  fo? legislative 
aids  or  intent  or  anything  of  that  kind  but  foljow  the  plain  meaning 
of  the  wor^s.  Thrft  IS  one  of;tlie  oldest  of  the  canons  of  sta'tutorv  con-, 
struction.  Tliat  is  the  situation  we  belieye  wo  ha\  e  here.  ' 

Mr.  QuiK.  I  don't  think  that  the  meaning  is  clear  at  all. 

•  rli5Sn!7  ^''^■'''.''^fF'-  Well,  when  it  says,  "No  pei^ou  shall  be 

isciiminated  agauist,  in,  or  be  excluded  from  or  bo  denied..paiticipa- 
of      «  ^  "^'^"''''^  education  program  or  activity  on  t],e  basis 

fi.ilnf.  •    T  ^■"^       fi'KVtl'Jifc  ernpl6vees  do  not  par- 

S  tn  r  hS'' "  ^'^'r^"^  receiving  Fe<leral  assist- 

Jnv  ,V.  «on  ^^"'""y  the  protected  class,  I  don't  see 

any  leason  for  e.\.6ludmg  employment  under  OOl.  If  the  Con^^rcss  wants 

tiS V  '  no' nte?f ' t'^«  world  btt  wi: 
^  Vr  'n,  rf.  ^AV?.?'  "1-^    '1°  ''^"^^^^     t^^'g^'^  «".V  Other  intent. 

Jii  l^op..  AVliat  we  did  js  to  give  iTsponsibility  to  EEOC  feelin'r 
,  t  .'«t  the  executive  branch  would  understand  when  we  did  it  that  wo 
dKlnote.xpec£botkIIEWandEEOCtohandloit. 
7W  ?    'v  V ''w''''-'^'^''-  We  are:nofc  seeking  additional  di/ties  in  our  • 
Department  but  <rying  to  divest  ourselves  of  some  we  got,  and  we 
urged  .several  progi-ams  to  be  abolished  unsuccessfuUv,  unloi-tuna  elv 
.  but  wo  are  not  trymg  fo  get  additional  duties.     '.     '     i™™'»<iteij , 

\\&  don't  see-any  wa/to  reUd  that  langfiago  anv  other  wav  But  if 
Congress  be  , eves  that  employment  shoukl  bf  e.xdluS  and^iandled 
separately,  th.o  s-iiiplest  tiling  in  the  would  to  do-is  say  so 

'^'°'V-"'^  y  '"'^^^^^^  exception  shall  be  denied 

Iho  right  to  participate  and  so  on,  and  when  Ion  have  to  conclude 
I  kJr^  T'"^ .P'»-ticipation,  you  can't  ar^e  that  any  y?ly  Zt 
1  Ivnow  of,  then  I  don  t  see  any  other  conclusion  you  can  come  to 

•      Y^'u''^  "^^^'^  "^""T     ^  different  conclusion  and  the 
°"      l'='5o  "tion  that  you  doniot  have  authority 
r^uS        ^    '         ^^'"^  ''•''^  '^''^''y  implementing  yom- 

mBor  tS  ^S^It:r'"'"'''-  ^  regulation  of  anv 

major  kind  would  require  republication  and  public  comments  and 

fiTv      1  "i'^'Vt'  '''"^  ^  ">"'<^  ^^'ould  bo  that  kind  of 

.  delay,  and  what  I  suggest  if  Congress  feels  this  way  you  'put  a  specific 
exemption  into  this  section  of  the  statute  so  that  we  /lo  mtSoXu^ 
longer  the  plain  meai^ing  that  we  read  into  903.  and  I,  franlv  dS 
see  ai\v  other  way  wo  can  road  that  section.  '        .      '       ^ ' 

Mr.  QviK.  Wc  tliQught  It  was  clear  the  way  we  had  written'it  but  I 
recognize  now  wo  may  Jiavc  to  pufrinspecific  exemption.r 

J^t  me  ask  you  tlieii,  is my  understaiidihg  correct  that  you  diclcall 
some  groups  ui,  tho  ihteres'ted  parties  all  over  tjio  Js^atioh? 

Seci-cfary  Wkinbkroeu.  We  did.  ' 
ir}  .l.^^"  ^'<^^'0"    '},n,V  time  bring  thoprincipals  in  tho  Senate  and 
House  who  were  responsible  for  tho  drafting  of  this  legislation  and  sit 
rhcm  dowii  together  to  talk  about  what  was  meant? 
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Secretary  WKixiuntoKit.  Mr.  ICuizniaii  can 'answer  that,  because  he 
d<Ssl  a  gmit  deal  of  that  brieiiiig.  My  impression  is  we  ctid  make  sub- 

"MnQmiff &  n,ean  briefings.  1  n^aiudid  you  bring  them  in  to 
ask  what  their  intent  was,  since  you  felt  it  was  unclear. 

Ur-  KunzAfAX.  We  were  taking  comments.  In  fact,  we  had  rather 
•  cvinsive  br  elin-s  in  one  room  in  th.is_buU(ling  at  the  tunc  for  Mem- 
bSoT.Con£i^^     the  staffs,  as  I  recall,  a,id  "'O  staff  did  at^nd  m 
which  Nve  made  extensive  notes  on  comments  made -to  us  about  ^^llat 

was  expected.  .     .  ■  \o  ■ 

Mr.  QuTE.  Is  this  after  or  during  the  period  <  .  , 

Secretary  VVkiniskkgek.  ^o;  I  think  it  was  during  the  period,  but 
'  thfiSm  here,  Mr.  Quie,  is,  you  say  "to  find  out  wha  ^^^^^ 
(;on<Mes3  is."  On  this,  matter  at  least  and  many  other  matteis,  ti  e 
Congress  speaks  with  ini^iiy  tongues,  and  the  only  way  it  can  speak  is 
Avith  ail  eiiuclment.     '         „     •      ■,  o     l    t,  ^ 

Wo  have  two  authors,  Uis.  Green  and  Senator  Bayh. 
•  Mr.  QuiK.  I  mean  bringing  tliem  together  in  the  same  place  to  have 
an  exchaiu'c.  You  sought  advice  of  people  all  over  the-Aation.  ^ 

i!^^\VKiS^^nSm.  We  triecao  get  as  wide  a  j^ubhc^nput  as  wc 
could  and  that  included  biicfingS  and  discussions  with  Meinl^oi^  of 
Congress  and  Members  of  the  Senate.  .         .  , 

M?.  &IE.  I  am  Olio  person  who  took  part  in  the  drafting  of  the 
logislaSi  and  I  don't  recall  being  inVited  to  sit  down  ^vith  ^rs^ Green 
and  Senator  Bayh,  or  with  people  of  your  Department  to  try  to  figure 
.  oul.what  the  intpnt  and  meaning  Avas.  .  • 

Secretary  Weixbkkgui!.  I  think  you  would  agree,  rf  vou  hacl  the 
responsibilities  we  have,  that  that  is^a  P>°tt.v; ""P^-actical  proc^^^^^^ 
caul^c  if  you  don't  have  435  and  all  100  present,  j on  run  a  serious  iisk 
and  the  piwdurcs  we  estabiyi  arc  the  ones  wc  are  engiiging-ni  this 

"  Mi"c|oiE.  You  do  feel  it  is  important  to  bring  in  everyone  else  who 
miV'hi  be  interested  in  the  country,  but  not  the  Members  of  Congress 

"'ieSaiT  There  was  no  discriminatory  or  exclusionaiT 

nroce4  an(l  we  tried  to  include  everybody.,  and  wc  asked  for  com- 
mcSnd  got  a  lot,  of  comments  from  Members  of  Congress  in  the 
noi-inal  coninient  period.  ^.     .  •  T^i,^«^/>f 

Mr.  I[oi.MK3.  Mr.  Quie,  may  I  add  something  fo;-  the  i  ecord,-plca^f 
I  was  just' asking  Ms.  Gregory,  with  regard  to  the  cmp  oyment  cov- 
erage issue,  and  the  10,000  comments  that  were  received  by  the-JJej 
\  pallnienKon  title"  IX,  it  is  our  best  recollection  tlia  not  one  suggcsi^ 
\  hat  employment , coverage  was  going,  to  be  ^^^^^^^ 
I  don't  recall  ever  hearing  that  in  our  discussions  with  staff  members 
ontJielEilhmtiltodaji.  .       .        i        fKjo ;« 

So,  I  just  wanted  the  record  to  be  clear  in  that  regard,  that  this  i? 
the  first  time  that  issue  has  arisen.  ,  '    ,     ,  i 

'      SccrtStarv  Weixkhuoku.  Ms.  Gregory  conducted  each  hearing  in  all 
of  the  1:3  cities  all  over  the  country,  and  did  this  point  conio  up? 
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Ms.  Greck)r\%  No;  it  did  Jiot*  As  a  matter  of  fact,  we  met  wi|;h,Ms. 
.Knhii  and  she  didn't  bring  it  up  cither,  so  it  is  new  to  us.  the  wliole 
,  issue.  * 

Mr.  Q01K.  The  first  time  she  brought  it  up  was  in  her  testimony- 
yesterday?    ,        '  .         •     .  • 

/    Ms.  Gregory.  Yes. 

H^*  O'lLvitC.  Mayb^  they  moved  too  hurriedly  on  the  regulation. 

Mr.  QuiE.  Yes.  *  »  • 

I  loolf  at  ilrs.  Gre^ii  as  being  tlie  major  author  of  this  on  the  House 
side,  and  she  stated  November  27,  1974,  011  the  House  floor,  "When 
f  unds  for  athletic  departn'ients  come  out  of  Federal  grants,  fees,  and  tax 
del hu-s,  women  studeifts  are  to  have  equal  opportunity  with  men,  but 
intercollegiate  sports  financed  by  gate  receipts  is  au  entireRdiffcrent 
matter  an'd- not  covered  by  title  IX." 

Secretary  WKixiuaiGtuc.  I  didn't  hear  the  sou  ix?e. 

Mr.  QuiE.  Mrs.'  Greeai,  former  Member  of  Congress  froin  Orc^^on. 

Secretary  Wf.ixbergkk.  Is  this  a  floor  debate?  " 

Mr.  QniK.  Yes.  So  I  therefore  assumed  that  what  she  said  was  avail- 
able td  people  I  n'  the  Department. 

Secretary  Weinbehoeu.  One  voice  out  of  the  435,  and  the  100,  and 
It  IS  opposed  by  a  nmnber  of  other  voices,  and  Senator  Bayh  didn't 
seom  to  ha\;e  any  quesfion,  and  he  is  one^of  .the  other  authors. 

Ml-.  Quip;.  Did  Senator  Bayh  say  specifically  he  felt  ihat  intercol- 
legiate spoi-ts  should  be  governed  in  this  wav? 

Secretary  ^Y+:TXBKROF.Rr  I  don't  know.  3Vfy  impression  is  he  djd.  He 
certainly,  *o  my  knowledge,  never  said  they  should  not  b6.  There  is 
much  more  conclusive  action  than  that,  the  Congress,  as  a  whole,  in  ac- 
cordance with  the  Constitution,  adopted  the  Javits  amendment  which 
directed  us  to  inchide  athletics. 
'  Mr.  O^Har.v.  Will  you  yield? 

I  just  wi^nted.to  take  up  the  qiTestion  that  Mrs.  Green  was  1  voice  out 
of  435.  *  . 

The  Secretary  is  a  goo<l  lawjrer,  and  he  knc^svs  that  in  interpreting 
statutes,  one  looks  at  the  conunittee  repoi-t  and  conference  report  and 
i>emarks  made  in  debate,  and  that  one  is  directed  in  his  attention  to  the 
remarks  made  by  the  bill  manager^  by  the  person  in  charge,  and  by  the 

G?rson,  or  |^ie  offerorof  an  amendment,  moi-e  than  to  any  other  single 
cml^r,  so  I  am.sure  yon  didn't  .want  it  to  be  umlei-stood  that  Mrs. 
Green  s  I'emarks  mad^in  debat^i  would  have  no  more  weight  than  those 
of  aiiy  other  Member,  because  she  was  both  bill  manager  and  author  of 
the  title  IX  provision.      \  .  *  . 

^    Secretary  WfjnbfjJger.  The  rule  you  cited,  Mr.  Chairman,  if  I  might 
say  so,  is  a^rule  which  applies  to  i-emarks  made  concurrent  with  * 
passage,  and  not  considerably  afterward  when  a  question  has  been 
raised. 

The  other  point  is  totally  aside  from  that,  that  is  legislative  intent 
that  you  try.  io  reconstruct.  Here  you  .don't  have  to  because  the  Con- 
gi'ess,  as  a  whole,  not  by  any  discussion  on  the  floor  or  anything,  but 
smiply  by  the  constitutional  process  of  legislative  enactment,  directed 
us,to  include  intercollegiate  athletics,  - 

Mr.  O'llARA/Well,  I  grant  the  first  part  of  your  statemeiit.  I  think 
it— T  think  the  second  statement  is  difl^erent.  Now,  you  know,  that  is  a 
different  question  than  tly&  question  Mr.  Quie  raised. 
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Mr  Qcte.  But  oven  in  directing  tliat  intercollegiate  athletics  should 
bfe  included  it  does  not  say  what  you  ought  to  do  with  thein.  It  merely 
savs  you  ought  to  have  regulatiojis  with  respect  to  them. 

"Secretary  Weinbehoer.  I  didn't  hear  you.  ,  ^ 

Mr.  QuiE.  I  said  the  Javits  language  does  not  tell  you  what  you 
ought  to  do-with  your  regulations,  but  only  sajs  you  ought  to  have 
regulations  with  respect  to  intercollegiate  athletics. 

Secretary  Weimberger.  It  docs  not  contrftveno  Mrs.  Grceh  s  interpre- 
tation, although  I  think  Mrs.  Green's  iotcrpretation  is  weakened  con- 
siderably by  the  fact  it  was  made  not  during  the  debate  of  the  bill  but 

^"Mr°QmE.  Another  indication  by  Senator  Bayh  when  he  testified 
here,  was  that  student  assistance  programs' were  jiot  included  as, 
aid'irom  Federal  Government  to  the  institution,  Jle  also  sta^-to 
Senator  Dominick  on  the  floor  that  he  felt  that  the  legislatiop-tFOuld 
not  require  you  to  withhold  funds  to  an  iiisfitution_,^f<>r  student 
iissistftnce*  .--'■^'''''''^  t 

How  does  tlmt,'  or  how  do  you  feel  that^udent  assistance  tlien 
becomes  an  activity  or  program  to  an  igstitmion  of  higher  education? 

Secretary  Wkinukrokk.  I  cflJiJ>nly^nchido  he  didnx  hare  the  oon- 
chision  of  the  court  injthe-90=^alled  Bob  Joiuu  case  before  him  at  that 
time,  becaiiso^^as-worcad  tliat  case,  it  clearly  states  that  it  is  hot  the 
imesttoft  of  who  is  the  payee,  but  it  is  the  question  of  whether  or  not 
Iherc  ls  Federal  assistance  f  uniialied.  And  Federal  assistance  furnished 
to  a  student  who  in  turn  usee  it  at  an  institution  brings  with  it  the  same 
results  a's  if  you  put  the  money  directly  to  the  institution.  Ihatis  again 
a  court  case.  It  is  a  matter  of  legal  interpretation,  and  probably  could 
be  overcome  by  Congress  if  they  wislied  to  do  so,  but  has  nofc^yet  been 

done.  .  , , 

Mr.  O'lLvKv.  Will  you  yield.  .  |,  .  ^ 
That  is  a  district  court  decision,jisn't  it? 

Secretary  WziXBKKGKit.  No;  it  has  been  affinncd  by  the  court  of  ap- 
peals-within  the  last  month.        ^  1  i,TT  V 

\i>:ain,  I  know  this  passes  the  immediate  question,  but  what  I  don  t 
see  at^  tliis  point  is  the  desirability  of  excluding  student  financial  as- 
sistance from  the  pupview  of  this  ^atute. 
O'Haiu.  I  am  sorry,  ^Ir.  Quie. 

]itr  QtHK.  Let  jno  ask  wu  then,  if  an  institution  comes  under  your 
jurisdiction,  because  of  the  fact  that  student  assistfljiico  was  made  avail- 
able to  ft  student  attending  that  institution  and  that  mstitution  dis- 
criminating, would  you  then  have  the  authority  to  sanction  the  cutting 
ot!  of  student  assistance  aid  to  students  in  that  institution? 

Secretary  WElNnKnc^Ul.  Would  we  have  authority? 

^ir!  QuiK.  To  cut  olt  student  assistance  aid  to  that  student? 

Secretary  W^:iXBr.RGER.  I  didn't  understand,  the  question  Actually, 

Congressman.  i    ,         _x  ^        •  i.- 

Mr  QniE.  Tlie  activities  or  programs,  Federal  support  to  the  insti- 
tution tliat  brings  them  under  purview  of  your  regulations,  if  you 
find  that  institution  is  discriminating,  do  you  have  then  the  authority 
the  right  to  sanction,  to  cut  off  the  siuppleraental  education  grants  and 
national  defense  student  loans?   ^    -    ,       .       r  .  .1.  «  i 

,  Secretary  Wzixbkhger.  I  think  have  to  look  at  the  particular 
statute  involved.  If  you  are  tf^kinglaboiit  title  IX  and  the  conclusion 
is  that  student  assistance  brings  the ihsjijutioh  at  which  it  is  used  unfler 
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the  general  nutliority  of  Uie  ic^mlatlons,  ihm  I  Hiinlc  thb  Federal 
.  fiHaiic/ial  usslshince  to  that  inbtitiition  might  well  Ik;  cut  olT.  1  don't 
think  von  would  take  tlic  student,  or  I  donl  think  von  would  take  tho' 
HSf^istancc  a wav  from  the  stiulent  who  was  denied  acTinission,  for  exam- 
ple, or  anything  of  that  ki;idj  but  you  would  let  hiiu  t.nkc  it  and  use  it 
soniewllcre  where  there  was  not  a  violation. 

*But  a  violation  of  title  IX,  as  T  undei:?^land  it,  subjects  Hie  instini- 
tion  doinjf  the  violating  or  the  poi'son  doing  the  violating  to  a  loss  of 
Federal  fimds.  That  woijld  be  what  we  would  have  io  look  at.  We 
would  certainly  not  take  enforcement  action  against  an  iimocent 
student.  '  * 

Mr.  Qrn!.  What  you  arc  saying  is  that  you  would  cut  ofT  the  aid  to 
the. Ft  u<Jent  i  f  tlie  student  chooses  to  attend  that  in.stitution  ? 

5v»rvctary  Wfixulkokr.  No.  Ko.  What  I  am  saying  is  if  the  student 
Irji'd  to  atlend  an  instihition  and,  in  violation  o£  Title  IX,  was  denied 
ndn^ission,  for  c.x^lmple,  the  institution,  iS  ft  were  guilty,  after  all  of 
(he  proocduros  were  gone  through,  would  l)C  in  dnngcr  of  losing  its 
Fedi  ral  aid.  The  .student  wuijld  l>c  able  to  take  liis  gyaixt  and  try  some- 
phw  else  that  didn't  violate  the  law. 

.^^r.  QnrK.  Well,  f  ho  student  can't  ta^e  liis^grant  and  try  someplace 
thf*  because  SEOG  and  XDSL  and  M*ork-study  goes  to 'the  institu- 
tion he  atUMuls. 

Stvrotary  Wi.iNnKi»ii:h.  They,  I  WQuId  say,  go  for  educat  ional  grants 
whi*h  he  does  take  with  him  and.wluch  we  rcconuuended  to  Sf-OG 
for  a  nuniber  of  ycwv?. 

Afr.  Qf  iK.  Tu  ,anv  caj^e,  vuu  would  use  it  as  a/sanction  for  cutting  off 
thr  aid? 

Scvretary  WKiN'nKRor.r;.  Where  there  is  a  violafion,  the  viohUor 
st^m^ls  tlieVisk  of  ba\in^the  Federal  fundb  reduced,  but  I  would  iiot 
ton^ider  that  a  .student  v, IiO  Is^  denied  adnii.ssion  in  violation  of  t itlcIX 
was  a  vlohntor.  We  would  coiusider  that  the  institution  that  denied  him 
admission  would  Ix?  the  \io!,itor  and  would  be  the , one  who  would 
Ik»  s*ubjected  to  lo?s  of  Federal  funds. 

Jfr.  QniK.  But  their  loJvS  of  aid  is  the  stiulent  s  assi.stance. 

St-fre/4iry  Wkixukuokii.  Well,  if  it  is  that  particular  kiiul  of  pro- 
gram, or,  xvhat  T  am  saying  i.s,  T  think  ihcie  are  various  kinds  of  Fcd- 
ei>I  funds  which  caiilie-  withheld.* 

Mr.  QiTiK.  T  rcrogni/.e  thei-e  are  various  fmids  that  can  Ixj  M'ithheldj 
but  we  interpret  it  in  the  limited  w,ay  that  it  cm  onlvj.x*.  applied  to 
*iho.-f  program:?  and  acti\  itics  financed  by  the  Federal  dovcrnnicnt.  but 
yon  interpret  it  ,1^  meaning  an  institution  that  receives  Federal  aid  to 
any  program.  In  doing  so  you  are  going  back  to  the  Language  as  it  wns 
wriUi'U  by  the  Senate,  wliich  M*as  later  drop|)cd,  and  replaced  by  the 
uunv  limitocl  House  language.,  I  \yant  to  kiiqw  how  it  is  going  to  ha 
haudh'd  because  e\  cn  Senator  Ba^'h.  the  author  in  the  Senate,  has  said 
•it  j^honldiiot  apply  to  student  as<?islance.  Yoirsay  thai  itdocs, 

Sofrct^irv  Wkixukkckij.  We  Siiy  that  Uie  court  casej5  aitd^tho^  recent 
de  Llim  last  month  make.s  it  quite  clear  to  u.slhc/«nfi,shingo£ftudenfc 
a.ssiistau«'e,  to  a^htMdent  who  use.s  it  at ^tt<|)articular  institntioii, Federal 
aid  which  is  covcroJby  tJie^ statute,  aYxl  I  don't  Fee  any  other  way  to 
fc^'l  the  cfunt  ifet:i;don*5.  If  the  Confess  desires  some  ditrerent  r^ult 
and  wants,  fot  c^•aIuple,  to  eiicoiir,age  an  in^tittilion  to  practice  dis- 
criminatory practices  in  this  wavy^yUh  student  ,'vssistance3  then  I  think 
yon  have  to  say  so.  '  * 
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At  llie  itioniciit  wu  feel  wo  arc  bomid  by  the  court  decision  which 
S21VS  that  tlie  furnishing  of  student  iissisU^icc  is  part  ©f  the  Federal 
participation  that  is  allccterl  by  title  ^?C,  alid  covered  by  titleuX. 

Mr.  Quik.  "iVlien  was  that  court  decision  ? 

5?ecretary  WKixurjuJKR.  Well,  the  district  court  decision  was  about  a' 
rear  njro.  The  court  of  appeals  decision  whs  last  month. 
/  MnJlinxKLANOKj?.  ThedatewasMay28.      ,  ,       ,  • 

>rr-  QuiE.  Does  it  apply  t^  von,  when  thcilistrict  tourt  snakes  a  deci- 
sion, or  when  the  court  of  appeals  rules?  4, 

yit.  HuiNKfANDKU.  This  was  a  case  involvnig  the  V  cterans  ^.dininis- 
tration  in  education  programs  under  that.  .  ^  1,  i. 

^rr.  Qtjik.  But  you  .say  thai  u  applies  to  Vou  because  of  the  courts 

deeiMon?  *  ^  .  .         ^       ^      "      -  / 

ifr,  KniXKUvxDKir.  I  think  the  couit  decision  conforms  to  tlie  posi-  * 
tion  we  have  taken,  and  this  amounts  to  Pedcral  assistance. 

JjOT  me  go  bacfc  to  a  point,  address  inystlf  to  a  point  you  made,! und 
tei  niiiiation  is  not  the  onlv  alternative  we  have  for  enfoiwmelit.  In ' 
ca-iK  whoiv  ihi  iv^ult  miijht  l)c  to  cut  students  off  of  financial  aid,  wo 
would  have  the  aiternativo  of  referring  the  case  to  (ho  Itopartmetit  of 
Justice,  and  wlict^e  tliev  taJce  action  which  might  be  yi  the  for^i  of  a 
]aw.«nit  seeking  an  injuctive  mncdy  to  piwent  the  discrimination 
and  not  «;o  to  the  fiuid  terminatioii-ro'ufe. 

.Secretarv  WKiN-in:i:nKi?.  That  is  true.  There  are  other  remedies  and 
^  rthouglit\ou  si)okc  spccifiuiUy  of  taking  funds  away.  Them  are  a 
nuinbi»r  of  choices  of  remedies.  ,    .  «  ,    i  x  ii 

Mr.  QriK.  Ikiiow  there  aix?  other  remedied,  but  yon  come  back  to  tUe 
final  sanction  of  removiinr  Fcdenil  funds,  and  yon  s;iy  that  you  would 
takeout  the  FederaVfniids?-  ,  .  .  . 

'  rncretarv  WeiMikiwikk.  I  am  saviinr*  Congi-essman,  \p  is  oiie#)l  Uic 
nvailnhlQ  remedies;.  Of  coju'i'c;  the  wisy  answer  is  for  Uie  institution  to 
cea-o  the  discriminatory  nacti\tliat  puts  at  risk  their  Fcdanil  funds, 
whVt her  from  student  aid  or  research  grants.  ^    ,   ^  ^  ,  . 

Mr.  QuiK,  Take,  for  example,  fmnncuil  aid-  Students  for  years  have 
tried  to  have  an  even  jniin!)cr  of  male  and  female  students  in  the  fresh- 
man claSi=,  are  you  iroiiig  to  prohibit  thelu  from  doing  that? 

SetntJtiirv^\^:iN«EKOKK-  Froin  ,      .  , 

Mr.  Qvih  Making  cerlaiii  by  mean^^  of  their  admission  standard  to 
'ret  an  eciual  number  of  male  aiid  femalb  students  in  the  f  reshma;i  class, 
;  Sei^rctary  Wkixrkroeil  I  don't  understand  the  pnri>ort  of  your 
queFiion,  lint  if 'we  are  back  on  that  other  subject,  agsiin,  I  don't  sec 
anv  wav  in  which  an  ^institution  can  constitutionally  or  legally  or 
pro|)erl V  have  different  admission  standanls  for  men  and  women. 

M\\  (ixJiT^  Tlioso  institutions  aix?.going  to  have  to  ch.ingejheir  admis- 
sion iKilicics  this  fall.  ,  ^.  .  . 

StMM-elarv  AVwxnniK.KK.  ^^ell,  there  ii?  ahvay.s  a  wt  to  eliminating 
dij^-riminution.  and  of  t-om^o.  some  things  nit»  going  to  lie  rhanged,  We  ^ 
aiv  not  telling  ^ on  tit !e  IX  di>e>  not  i-equiiv  i  Lange.s:  of  loum*.  it  dm;s* 
*  Mr.  Qvnu  Tliey  arc  Jiot  eliminating  discrimination,  they  ^nre  rcquir- ' 
ingiliatthevliaveanequal  uuniberof  l)othse.xes. 

Se«M-etHrv  W>:rKm:Kr.KiJ.  I  don*fe  think  tlieix>  is  any  partieailar  goal  m 
haviuir  an  equal  number  of  men  and  women  students.  What  is  a  goal 
is  to  create  an  inci-case  in  oppojiunitJes  and  the  elimination  of  dis- 
crimination which  involves  a  denial  of  opportunity. 
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Wejire  noi  saying  tliat  eacli  iiistittitiou  luis  to  admit  precisely  the 
same  niiinher  of  men  and  woiiicii,'  l?ut  wo  are  saying  that  theiti  is  no- 
hasis*  '  V 

"Mr.  QuiK.  You  are  prohibiting  tlie  inetitlition  from' doing  that  as^ 
well. 

Se<;njt«r\'  IVxixiiKaGKit.  We  ure  not  necessarily  prohibiting  aiiythnig, 
.  biit  what  we  lire  trA:in<;  to^i>rohibit,  in  line  with  what  we  und<*rstoo<l 
was  our  direction,  Is^discrfminatory  practices  denying  c<juality  of  op- 
"^iwrtunitv.  I  don'fc  see  any  way  yoU  can  guarantee  equaht/of  oppor- 
tunity \i you  want  to^insist  on lower  admission  for  meiland  higher 
admissi6n  standard  for  Wonjen.  I  tliink  that  is  constitutionally  im- 
f>ropcr  and  morally  wrong.  / 

Mr.  QtJiK.  Well,  tliere  are  institutions  th|it  ar^r  going  to  have  to 
change  drastically.     /  / 

Secretarj'  Wkinberckji,  They  may  well  have  but  there  are  a  lot  of 
things  that  have  to  l)e  changed  if  you  pass^a  law  like  this.  I  can't 
understand  a  suggestion,  bypassing  a  law  l;ke  this,  you  are  not  going 
to  re^piiro  chaitj::es.  Of  course  you  are.  / 

>tr.  QuiK.  Well,  what  I  understood  iiowx  the  author  in  the  Senate 
and  others  is  that  student  assistance  was  considered  to  be  aid  to 
the  student  and  not  to  the  institution,  as  you  had  held  all  along 
evidently,  and  you  would  say  that  the  court  case  now  substantiates  the 
view  which  you  took  originally?  ' 

Secretary  Wr.jXKF.Ro>;R.  Our  view  was  that  student  assistance,  assist- 
ance that  tlie  Govennncnt  fui-ni^ilies,  that  goes  directly  or  indirectlyjo 
an  institution  is  Govcrnmenh  aid  wMthin  the  Jneaning  of  title  IX.  If 
it  is  not,  thcrti  is  an  easy  ivmedy.  Simply  tcjll  us  it  is  not*  Wc  believe 
it  is  and  base  our  assuniptioir  on  "that. 

As  Mr.  Rlnnelander  says,  the  court  case  confirms  this  belief. 

Mr.  Qmr.  Thank  you,  Sir.  Chairman. 

>rr.  0'Jt\R.\.  Jfn  Secretary,  I  look  at  the  decision  in  the  case  of  Bob 
•Tone?;  Tniveiiiitv  and  I  think  as  a.  matter  of  fact  it  is  ptobably  right, 
and  T  am  very  iinprtrssed  by  the  welirhr  that  the  Department  gnve  to 
a  deciisiou  of  a  district  cojirt  judge  in  Snith  Carolina,  even  prior  to 
its  aflivmation  by  the  circuit  court  of  nppals.  Iknow  q\\  .some  occasions 
tliat  no  such  weiglit  was  given  to  the  decisions  of  district  courts  or 
even  circuit  courts. 

#  .IVlmt  especially  pleaded  mo  w.as  to  discover  the  district  court  iudge, 
the  judge  who  rendered  the  decision  was  the  ironorable  Itoljert  Jfemp- . 
hilK  and  it  is  apparent  to  mo  that  "Old  Rob''  has  gotten  a  lot  smarter 
since  ko  left  the-  ITouse  of  3?epiv:<ntativei?  in  order  to  have  so  mticli 
weight  given  to  his  pronounffmentsLy  the  Department. 

S^retavy  "Wrixekrokij/IVc  worn  happj*  to  find  that  he  agreed  witli 
us.  ^fr.  Chairman.     y  . 

>rr.  O'lfAitv*  AVelK  Bob  Is  a  fine  follow,  and  a  good  judge,  I  am  sure, 
but  I  am  afniid  if  he  were  raying  the  same  things  from  my  i>ositioiu 
you  would  not  tliinlcit  mattered  at  all.. 

^fi^  Smith,  do  you  have  some  questions? 

^frs.  Smith.  Yes.  First,  I  would  like  to  thank  you  for  making  a 
special  effort  to  come  here  this  morning,  and  I  think  you  have  ren- 
dered a  distinguished  9en*ico  to  our  country  in  this  capacity. 

I  would  like  to  ask  just  one  question.  "When  Senator  Birch  Bayh  first 
discussed  this  b.ack  in  1971, 1  remember  hife  comment  was  that  se:c  dip- 


Er|c  492 


48a 


crimination  shoWd  not  be  allowed  under  any.  progr^ni  or  actn  if  >  con- 
by  a  puE  institution,  but  then  when  the  law  ^vas  Passcd,  ic 
S  «Anv  Vrograin  or,  activity  that  receives  Federal  a-ssistancc. 

kw  ii^S^Slo\ti^,-^  yoii  outlined  the  Department's  policy,  that 
it  Si  Stionarappix^U  dcali^  program  ^activitj,, 

and  I  do  not  see  the  point  emphasized  "receiving  Federal  ass  stance  , 
■Ind  I  wliSe  to  ask  by  what  authority  does  tlio  Department  deviafe 

'^^Jitl^y'hT^l?^^^^^^^  Ml.:  Smith,  I  doirtthink  we  did.  We 
certSy  Yidh^fntend  to  devi'ate.  Generally,  we  tried  to  look  as  wo 
S)mallv  would  for  guidance  in  interpi-eting  laiigiutge  wliere  we  felt 
■  S?eTanm,a^  was  notVrfcctly  plain  as  we  thought  it  was  in  the  other 

•"SeVnht^tetyou  l^k  for  ^uclance  U  hi  th,  ^^^^^SS. 

'  tKft  courts  liave  dven  to  similar  statutes.  Titlo  VI,  in  the  inm^i^  ca^^t* 
w^TnSpiS:!  fn  a  way  that  led  onr  -unseUo  i.cominei^^^^^ 
ret)ort  to  'me,  and  th  s  was  later  coiifirmca  by  the  Depattmeiit  oi 
^S?e  that  pro"  rams  that  liave  any  educational  value  or4iiy  cduca- 
SSneaning  are  the  ones  that  Itre  covered  regardles^  of  whether 
the  Federal  funds  go  specifically  to  those  programs. 

In  S  words.  If  the  Federal  funds  gp  to  an  institution  which  has 
pancat  ortal  programs,  then  the  institution  is  covered  thro  ighout  its 
aSS  ffi^^^^  was  the  ruling  with  respect  to  similar 

laiS  nge  in  titlejYI,  and  that  is  why  we  us<;d  this  interpretation  lu 


With  specific  reference  to  athletics,  which  is  the  ix)int  m  Avhich  it 
usiScSs  up  this  point  became  somewhat  academic  after  pass^ige 
•    TfCVaX  aSnS^  ^vhich  we  thought  ve.7  specifically  included 

**Baflifore  that  time,  we  did  take  this  interpretation,  based  on  the 
-      inteSrSiSi  of  similar  language  in  title  VI,  which  was  interpreted 

'  ^"Ifrs'S  £f a'sTundcrstand  that.this  dealt  with  race  rather 
■       thaK6x  an™  hrSup^^^     Court  has  not  delineated  the  same  sanctions 

-  -^"sSljry  W^Lkkof^^  That  is  correct.  It  has  not..  Wc  tried  to  find 

-  .       <.^l  aSthe  most  similar  language  that  we  could  f.^^^^^^l^j^f^ 

fs  on  the  basis  of  race  ancUofc  on  the  basis  of  sex,  but  it       .I'^^e.  ^ 
Kove.  compelling  similarities  that  required  this  intorpi-ctit  on.  • 
Strs  SMrm.  A^^ell,  since  the  Supretne  Court  has  not  ruled  on  it,  I 
•  wondered  why,you  did  not  follow  the  language  of  the  law  instead  of 
following  this  interpretation.  *  <n„i„„. 

'    Secretary  Wkinbergkr.  We  did  try  to  follow  tJie  language  of  the  l.a^^ , 
^       seckS  foTguidance  as-to  what  it  meant  in. title  VI  the  mos  similar 
.    .      Suto  to.title  IX,  and'in  court  interpretations  of  tliat  statute.  If  we 

Mr^  SMmi.  If  I  may  turn  to  the  University  of  JCebraska,  where  I 
anf  Ster  informed  than  in  otl  er  areas;  where  we  have  a  highlv  suc- 
ce^sfii Metic  program;  whe-e  we  db  not  receive  Federal  aid,  and 
where  we  have  oneSf  th^fewfprograms.in  which  football  mamtains 

■  the  entire-athletic  competitive  jntercoUegiate  competitive  program.  Do 

'■  you  feel  this  woi^ld  come  under  the  guidelines  < 
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fh?T'nff  ^-?^  *'?x' ^  V«"''i^ecl,iArrs.  Smith,  if  tliat  situatioi/afc 

fer>M  fc  programs  and  because  of  tTiatUnd  because  of  tlieinterpretatJons 
we  luv  o  been  told  we  should  uiaiie  of  title  IX,  that,  thSre  tS 
athletic  jM-ograms  Would  also  be  covered,  even  thou  di  theii  athS 
proffram&^tlo  not  get  Federal  funds  spijcifica  11 V.  " 
lliat  IS  the  ponit  and  it  has  been  a  inattej-  of  obvious  contention  and 

IvoTf.r',?'"'  1^^°!'  Vr^'V^^^'^''-^'*^  "-'^J'      of  coursJSa   of  t£ 
! ^  -t^^ the  Javits  amendment  ^vas  passe'Avh  ch 

0  e n  ode  all  of  this  an  I  went  specifically  to  the  point  of  i.  t^rcollog  ate 

''''''  ''^'^^^^  ™  ^--^^y  -Si: 

^^l•s,.  tSiciTn.  Db  I  understand  con-ectlv  that  becaiiqo  qnniA 
.students  receive  Inderal  assistance,  yott  ai-e  ilrS  tT   to  mo  ^ 
Uiat  you  can  come  in  and  regulate  oui-atlileticprogVam^*  ' 

secretary  m.<-isEuaKi!.  The  answer  to  that  is  tve  were  interpreting 
It  that  way  and  prior  to  tli^  Javits  amendment,  at  wIpcIi  point^ft  fr 
comes  r.nnecessary  to  rely  on  such  things  as  title  VI  and^hf  i'L^A 
TsJo  f  ^l^l'oH  f  '"'^ "  specific  direction  to  include  atheticstw^^^ 
CSS  of  whether  a  hletics  received  funds  from  the  Federal  Govenifnent 
but  bccYuiso  the  Congress  said  to  do  so  in  title  JX  ^o^emment, 

bo  wo  may  have  weljLhcen.  wrong  before.  We  may  well  have  been 
wrong  before;  I  don't  think  we  were  but,  if  we  were, liracLSnc  now 
hecKus?  as  we  have  this  Javits  un.endn.ent  lang^igeV  S  S^^^^^^^^ 

athletics,  whetLerVr  not  iEic-s 
Mre.  Smith  WhoHpi-  or  not  Hicv  jot  Fcdcrnl  (iiiids< 
.csct^"^y";  l«>.g..ago  f  „m  which  wc  cannot 

•™  Jciral  arguments  we  believed 

H^n  -^-h  ;  •  "^^^""s^  ^^■'^^'acl  iTere  a  specific  irec 

tion.  Tha  t  is  tiro  view  v.'c  have  tnlvcn.     .  .        <         ^         "  . 

A[is.S-3rmi/rhankyou,]Vrr.Secretar  .  '  ^\ 

,  That  IS  all,  Mr.  Chairman.        ,  - 

?/r;  C>'^'^'\«^-Thank  you  very  much,  .^frs.  Smith.  . 

Lllic  becretary  subsequentl;y'  submitted  the  followin'g.letter :] 
».TiiK  SEciimnv  OF  HKAmr.  KmrcAfiok-,  am)  AA^Kr.FAitE. 
Hon.  Ja  mks.  0.  O'lfAi!  \  Wa.tJtim/hn,  D.  0.,  July  2,  "lOlo.  « 

Klwt.  l,oth  .Mr.  Qui"  (PD  Ci^^^Tft  n,  n""!  '""'  '"lOIHoimi  coninioiir. 

ot  fla-  t™r  ,t)  ,,oinU^^^^  ^f^-,  (PD.  G- 


natimi  based  on  ram  has  not  K«  apMled  Mieh  a  e.t  m  l  ho  area  of  u>x 
nxtion.  Both  wanted  to  know  If  the  i^epartineut  had  taken  that  ^^^J^^^^^ 
Jklertttion  in  drafting  its  Title  IX  vegulatiun.       cases  apimren  y  being  lefeued 
16  are  Frmtiero  v.  Richardson.  41  r.S.  Cm  aJ»73)  :  OeMdti,  v.  ^'^  f^^^  - 
^  .11  I..Ed.2d  25C  (1074);  ^MCHint/cr  v.  ISaWtrd,  T^}'^'  Tr     i  .a 
(Jammrv  15, 1075)  ;  and  Wcinhcroer  v.  WU.^cnfvUt,  ~       ^  (March  10,  lO^u), 

We  did,  in  fact,  takes  these  cases  inro.'considcratioii.  

V"iwould  like  to  einphasixi-  thut  thesi'  ca.es  deal  with  sex  discnnmm  ion  nnder 
the  /ourteeiirh  Amendment  and  uot  hex  (Hscriminatioii  nnxler  a  sped ilc  act  of 
ConiTK^  When  Congress  speciti.ally  prohibits  certain  discrinnna  ioii  by  statnte 
a  'hi-Iie?  standard  may  well  apply  tlian  nnder  t  le  Fourteen  h  Ameiidiiieiit.  In 
r;e"iTwU  v.AicUo,  supra,  the  Supreme  Conrt  held  that  exclusion  of  coverage 
from  the  (California  disability  insiv*ance  sjstein  of  disabilities  accompanying 
normal  pregnanev  and  childbirth  does  nop  amount:  to  discrimmation  xindor  he 
Fourteenth  AmeiuTmeiit.  In  sntscouent  cases,,  employers  have  ^-^^allouge;?,^ 
conif-ntion  of  Che  K(pial  Kmplo.\nient  Opportunity  Commission  that  litle  VII  or 
the  Civil  llight-s  Act  prohitats  emplioment  policies  from  proviuing  skit  leave 
benent^  to  employees  for  all  temporary  disabilities  and  sickness  ^but  not  those 
due  ti)  pregnaiicv  and  childbirth.  lu  a,IJ  of  tliese  cases  t^ie  courts  have  found 
lhac  Ocduldifj  is  nor  controlling,  holding  tliat  a  higher  standard  is'  imposed  upon 
distinctions  based  on  sex  under  Title  ^'il  than  the  rational  baSTs  test  applied 
-to  <uch  distlnecions  umler  ilie  Fourteenth  Amendment,  See  WS^^^^  Lioecty 
MiUiUil  Imnnincc  Co.,  5()S  F.2d  239  (3rd  Cir.  K075)  :  cert,  oranHd,  —  U.S.  ^ 
<li)75i  •  (JommunicuttQfi  ]VorUrs  v.  American  Telephone  urnl  Teleoroph  Co.,  — 
Y'u\  —  fad  Cir.  1075)  :.Gilftcrt  v.  General  Blcctric  Co.^  Xo.  74r-;i557  (Itli  Cir., 
fune  "7  3075)  ;  Vineyard  v.  IJoUinter  School  District,  S  FEP  Cases  1009  (N.D. 
Oil  lTi74i  •  jfnd  i<aUy  v.^^ashviUe  Gas  Co.,  10  FEP  73  (l'U74)."Altlionsh  there 
are' no  ca^es  spccitlcallv  dealing  witli  the  effect  of  GcduldioY  any  of  the  other 
Supreme  Conrt  decisions  cited  above  on  Title  IX,  tlie  reasomlv^  involved  in  the 
Title  VII  eases  is  equally  applicable  to  Title  IXV  \  ' 

Tee  other  issue  which  1  would  like  to  address  was  raisc<l^*^)y  Mrs.  Smith 
(pp*(V-05^77  of  transeript)  when  sho  asked'  what  authority  pvpaUtod  IIEW 
to  take  ;iu  institutionswide  approach  niuler  Title  IX  ratheu.  than  6nly  covering 
those  progi'ains  receiving  direct  Fe<leral  financial  assistrfuce.  ' 
/  The  mngnage  of  section  001  of  Ti^e  iX,  like  .section  001  of  Title  VI,  spoaUs 
in  terms  of  prohibiting  di-sMihnnation  in  a  "program  or  activity  receiving  Fed- 
oral  tinancial  asslstaui-e."  The  language  of  section  002  of  Title. IX,  like  section 
(JO'*  t»f  Title  VI,  prondes  that  any  termination  of  Federal  financial  af?sistance 
for  tailure  to  comply  with  section  901  "shall  ho  liniito<l  in  its  effect  to  the 
particular  program,  or  part  thereof,  in  which  such  noucompliaiice  has  been  .  .  . 
found'*  (This  i^  jhe  su-called  "piiipoinc '  provision.)  lla^ever,  allhough  many 
aetivines  such  as  athletics  do  not  receive  direct  Fe<leral  ilnaucial  assistance, 
Uisonnnnation  in  t-liose  activities  n»ay  so  affect  u^tlier  portions  of  an  institutiou's 
education  program  or  activity  Nyhicli  are  receiving  such  assistance  tliab  those 
portions  of  the  program  must  tUcn  he  viewed  at5  being  "infecte<l  by  a  discrimina- 
tory environment."  lioard  of  Pnhlic  Instructim  of  Taylor  County,  Florida  v. 
I'UfWh.  W        lOOS,  3078  (5th  Gtr.  3000) .  '  . 

In  Taylor,  an  administratlNC  law  judge  uMieluded  that  a  county.school  hoard 
waK  out  of  compliance  with  applicable  IIKW  re;:ulatioiis  and  guidelines  imple- 
mcnuuc  Title  VI.  speuifieallj  finding  that  the  sdiool  district's  urogress  toward 
student  and  teacher  desegieg.aiuti'in  it->  olcnietUary  a*iid  secondnr.V  ^schools  was 
inaiiociuate  and  that  the  distUct  was  seeking  perpetn,itc  a  dual  school  sy^Stem 
tlirou^h  its  construction  j^rugran*.  leased  on  these  findings,  all  classes  of  Federal 
^  finaiu-ial  a.ssistance  ^wcre  oalered  terminated,  including  funding  fqr^  ndulf 
C(htf*atlon.  . 

on  appeal,  tiie  ^'iftli  Circuit  coiuluded  that  all  Federal  financial  assistance 
could  not  he  terndnated  without  an  express  finding  of  fact  that  the  funds  being 

X    J'li.U  i^nndii^lon     snpnnrtwl  l*v  Siithorlnncrs  troatii^(*  which  «tatos  flu^  foUowhif;: 

Th»'r<» -lia**  now  com^*  to      whl»Mpr»'»(l  .j;,'r«^omMtt  ,  .  .  that  civil  faiXxU  nets  are 
rr-ij«MU:il  nud  ^hm\U\  ()p  UMrnlly  fim^vlniotl  hi  that  ti^fir  W<»iH'tU-"Ut  obJfj'Uvt^^ 

iii.u-  ho  n'nU/'»{l  to  tho  fulh'st  o\ti-»t*|)o*<«5^hlo  To  thl'^  ciul.  court**  fp^of  brjad  nnd 
fu.'hi^ivo  auplh-alion  of  statutory  hint:na;:c  hj  wldch  tlic  ert\»'r.»£rc  of  lc«UIat  r.n  to. 
.»*...*o^f  impfonu-nf  oWU  riirht^  Is  dofiiiOJl.  This  poller  has  founa  apiiHoaflon  In 
d<'t»TmIninu'  Mirh  oueMions  n^.  for  oxninplo.  what  act1vUjt'<  or  rlrcjun^taiwes  \\ox(* 
vjJifcL't  to  a  prolilbltlon  «j»alnst  dMrrlinlnntlon.  wliat  pwiJuns  wore  nrotoctod.  nml 
whit  constitutes  n  violation.  ><:orroiatlvcl.v.  oxemptlon.s  and  M1inUatUn«*  wh?ch 
ri-^rri'-t  rh'*  nT»r»ratlon  of  such  lavs,  ar(»  strloMv  constnioiK  iritntloiid  deleted.] 
3  Sntnerlaml  Stqtutory  CdH&tructhn,  4th  C<1.,  IJ2.05,  p.  302  (1074). 
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terjiiinafed  were  thenrnt-lves  l.einjr  administered  In  a  dtscrlinlnatory  manner 
or  were  so  affefte<l  by  discrimination  occairrlng  elsowhere  Jn  the  program  tliat 
they  therely  became  discriminatory.  The  court  i.olnted  out  that  Congress,  in 
enactingjeducation  legislation,  had  not  adopte<l  "a  domprehenslve  'school  pro- 
gram, but  adopted  instead  a  series  of  projects  each  intended  to  rench  specific 
areas  of  educational  need."  41T  F.2d  at  1078..  It  tlierefofe  concluded  that  the 
fcmr««ge  of  section  602  wldch  requires  a  termination  to  be  "limlte<l  in  its 
effect  to  the  particular  program,  or  part  thereof  In  wli'lcli  such  noncompliance 
has  be^n  so  found  .  .  .V  refers  to  noncompliance  in  the  use  .of  fandsimade  avail- 
mu^  "i?*'?f  V'ep edeMj' .statute  whicli.  authorizes  thg  Federal  financial  assistan'ce. 
This  llmltatlori,  thflTcourt  felt,  wa.s  "for  the  protection,  of  the  innocent  bene- 
ficiaries of  programl*^ot  tainted  by  discriminatory  pWetlces."  [Emphasis  in 
^Op-^lcourt  decided  "that  the  puriJosd  of  the  Title  VI  c  toft 
Is  best  elftctuated  by  %»rate  consideration  of  the  use  or  intended  use  of  federal 
funds  under  eaeli  grant  statute."       at  3078.  It  concluded  however  - 

l\V']ith  a  word  of  caution.  In  finding  that  a  termination  of  funds  tinder 
Title  VI  of  the  Civil  Rights  Act  must  be  made  on  a  program  bHrogJ^m 
bu*,^  ICC  ,10  nol.mean  to  iMUratc  that  a  prooram  nA»t  be  coniUlered  in 
'^HullTlT  ''^^r""",-  •,  •  •  Clearly  the  racial  composition  ofThe  school'^ 
Student  body,,  or  the  racial  composition  of  its  faculty,  Vnay  have  an  effect 
upon  tlie  particular  program  in,  question.  ?ut  this  may,  mt  always  be  tho 
ca.se.  In  deference  to  that  possibility,  the  adminiBtrativo  agencv  sccMno  to 
cut  off  Federal  fHnd»  mu,t  make  findings  of  faet  Indieqting  Jilhtf  that  a 
mrltanhir  progmm  ftlie  assistance  paid  m.der  a  particular  grant^tatu  e] 
ts  ttttelf  admimsterea  in  a  diDeriminalory  manner,  or  »>  so  affected  biidis- 
cnmimtory  practices  elsewhere  in  the  schooXsysicm  that  it  thereby  becomes 
discriminatory.  Only  in  this  ivay  can  a  reviewing  £ou^t  knmv  that  the 
effec  s  of  the  Order  enteml  brhhe  agency  have  I,(^n  11m  twT  to  programs 

Tlias,  the  court  refuse<i  to  adopt  a  per  sc  rule  under  which  the  (ll.scrimlnatorv 
M"'YT'rn/ M^ir'l?'"':'  fnml.,  would  alwa.v.s  be  presurae<i.  Rather,  it^Yt  open 
the  iK)SsibiIity  that  Fe<leral  fund^ould  be  .shown  to  l)e  Wnfecte<l  bv.a  (llserindna 
tory  euvironment."  Acconlingly,  ft.e  "piniwlnt"  provision  of  .section  1^  of  iue 
^^k- Z  I'll  '''r"^'^".'"''.,'"  Ir''      I^epartmeut's  jurisdiction  to  .nonitor  and 
^^CFcderTdol'lM^^     tho.|^aspccts  of  a  recipient's  activities  which  actually 
The  Hbove  di.icu.s>;lon  goes  to  the  jwint  of  whether  a  proeram  or  actlvitv  mav 
bo  covere<l  by   lie  nondiscriminatio'n  strictures  of  Tit  e  IX  even  thouch  thnt 
program  or  ac  vi(y  Is  not  itself  receiving  Federal-  financial  sv^jirt  But  if 
students- attending  an  Institution  of  higher  education  are  receiving  l?e  eft  s 
indor  the  various  Federal  educational  assistance  programs,  then  a«  of  the  institu- 
tion's activities  (  mt  are  supported  by  tuition  payments  of  the  s tiK  can  be 
said  to  l>e  receiving  Federal  financial  assistance.  The  Court  of  Appeals  for  the 
^."-cu.  .  \n  Bob  Jones  VnivcrMI,/  v.  Adminislralor  of  Vel^Tns  Affairs 

21^  f-lth  C  r..  May  2S,197o),  recently  considered  wliether  Federal  crants  fvr.f- 
orans-  benefits    paid  directly  to  students  to  support  thei/a  tgrn  a^^e  at  j\o 
.Tones      verslty  co..s(ltute<l  Federal  fiimncial  a.sslstance  to  tlie  UnivS  witli^^^^^ 

fult  iLl^LTf"  f  the  educational  program  of  the.scliools  therTy Ssii « 
,  institutional  fund.s  which  would,  in  the  ab.seiice  of  fe<leral  asslstnnce  1.2 
.spent  on  the  .student.  Analogously,  Bob  Jonbs'  partlcSn  in  thtf  HEW 
adininis  ere<l  National  Defense  Student  Loan  program  (NSCT.)  Xvcd  the 
StuSi'"  '  '^""■"''"ing  itT  assets  to  lo^ns  !o  eMglble 

A  second  reason  supporting  the  proiwsltlOn  that  Bob  .Tones  receives  foriomi 
■     r  tie'™?  flnrt«*      participation  of  veteran*.  wh^L'nUr  ^e  availabfl  tv 
of  fe<  eral  fund.s— would  not  enter  the  education  programs  of  the  aDDrov«l 
^T^'^T^X'^^  IP'"'?]  "5- e"'"--?!"*  the  pool  of'^Sfied  appBs  uS' 
STstrtc? Court'lpp'^^r  ^'^"^"''■^  dlefetedO^oTe? 
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We  hovis  ihQue  coinmentH  have  I»eei)  helpful.  If  or  4inyone  in  tlie  Doimrtment, 
can  he  of  further  nH«i^tance  to  you  or  the  Sulxiomniittee  on  this  or  other  matters, 
ph-a^e  lot  me  know.  1  requesjt  that  this  letter  be  made  part  of  riie  recoi^a  of 
the  hearing. 

Sincerely,  ^   »  ' 

Caspar  AV.  Wej:>*berger, 

Secretary, 

Mr.  O'JLvKA.  Mr.  Secretary,  let  me,  l>eforo  you  Jeave,  join  M'itli  other 
niombei's  of  the  coinmijttee  in  expressing,  on  bohall  ot  myself  and  the 
committee,  my  appi-eciatioirfor  the  outstanding  direction  you  have 
given  to  the  Department  over  your  tenure  as  Secretary.  ^  think  that? 
th*  country  can  be  grateful  for  the  time,  effort,  and  attention  and  cre- 
ativity you  put  hito  your  job;  and  I  iVant  you  to  know  we  appreiate  it. 

Secretary  W>:ixnKiUiEU.  It  is  extremely  nice  of  you.  I  deeply  appre- , 
ciate  it.  , 

Mr.  O'Haij.v.  Wo  don't  always  agree, . 

ilr.  Secretary,  ^Ir.  Brademas  has  three  questions  he  asked  me  to  ask. 

He  asked  specifically' if  a  college  ot  university  awards  athletic 
scholarships  in  one  or  two  predomhiantly  male  sports^  such  as  football 
and  basketball;  must  it,  under  iJic  rxigulatioiis,  award  athletic. scholar- 
ships in  other  sports  as  well? 

V  Secretary  Weixuerokr.  Tiie  regulations,  Mr.  Chairman,  %vould  re- 
quire that  it  award  or  that  it  have  a  reasonable.scholarship  assistance 
program  for  women  s  sports,  witlioui  requiring  equal  aggregate  *xpeu- 
ditui^js  or  anything  of  the  kind,  but,  it  does  require  that  there  should  be 
.some  reasonable  available  pool  of  Scholarship  funds  available  for  wd; 
jnen  if  there  are  to  be  atliletic  scholarships  for  men.  ^ 

ilr.  O'Hara.  But  no  specific  ratios  are  prescribed?  • 

Seci-etary  AVkixbergkr.  That  is  porrect. 

O'lfARA.  AVould  it  be  permissible  for  the  institution  to  base  it 
in  te^-ms  of  what  wa.s  reasonable,  jor  would  you  say  they  could  base  their 
determination  on  the  amount  of  student  interest  shown  in  the  particular 
sport  as  between  the  two  sexe^  or  on  enrollment  or  ,what  kinds  of 
criteria?  j  , 

.^eci-ctary  AVkixhkrgkr..I  wduld  say  is  completely  correct.  The  pro- 
vision says  the  school  must  provide  reasonable  opportunities.  Well, 
reading  the  whole  thing :  / 

To  the  extent  that  a  recipient  awards  athletic  scholarships  or  grants 
and  aid  at  alK  it  must  provid(y^reasonable  opportunities  for  such  awards 
to  membci-s  of  each  sex  in.proiX)rtion  to  the  numl)er  of  students  of  each 
stx  participating  in  intercollegiate  or  interscholastic  athletics. 

So,  yeS;  to  the  extent  you/had  some  interest  ^hown,  you  would  have 
to  provide  some  kind  af  scluilai'ships. 

Mr.  07Iara.  So  it  has  to/ be  done  in  t)roportion  to  participation?  , 

Secretary  WKr.vuKROKR./ln  proportion  to  the  interest  which  is  e.^-. 
pressed  by, participation.  / 

Mr.  O'HaiJa.  Thank  you  agaiuv^lr.  Secretary.  I  am.  going  to  declare 
a  short  recess  of  the  committee  while  the  members  go  to  the  House  floor 
vote.  / 

f  A  brief  ivcess  was  tryKon.] 

Mr.  O'ITara.  Our  iifext  witness  will  be  Miss  Doreon  Brown  of  the 
•Xational  Council  of  Jjfcwish  Women. 
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STATEMENT  OF  DOBEEN  BROWN,  NATIONAL  AITAIRS  COMMITTEE, 
NATIONAL  COUNCIC  OP  JEWISH  WOMEN 

Ms.  Bnowx.  Thank  you,  Mr.  Chairinan. 

My  name  is  Doreeu  Brown.  I  am  a  menilxn-  of  tlie  Xational  Afi'air.^ 
Committee  of  the  Xatioiial  Council  of  Jewish  "Women, aiul  immediate 
*  l)ast  president  of  tliat  committee. 

Tlie  Naiioual  Council  of  Jewish  Women,  a  soi*ial  action  and  com- 
munity ^er\ice  oi-ganizatioir  of  100,000  wornen  in  sections  acro.^i>  the 
countiy,  has^  since  its  inception  SJV  years  a^^o,  been  committed  to  the 
principla  oi  equ(il  opportiinit-y^ior  alKJnchKling  equal  legal  righLs, 
equal  access  to  etlucational  servicesj  and  equal  enlploymcnt  oppoi  tu- 
nities.  -  ^ 

We  have  worked  cun.-^iiitcntly,  at  all  ki\cls  of  go\ernmeut,  in  su]:part 
of  Icgi^Iation  bannjiig  dibciiniijiatiun  and  protecting  individual  lights. 
♦Currently,  the  elilnination  of  discrimination  on  the  basis  of  srx  and 
the  establishment  of  equal  rights  for  women  is  one  of  the  ^Tational 
Council  of  ^Tewish  Women's  priorities  for  action.  , 

Wo  strongly  supported  title  IX  of  tlie  1972  Education  Amendments 
and  its  key  provision  that  ''no  person  in  the  United  States  shall,  on 
the  basis  of  sex,  be  excluded  fioiu  participation  in,  be  denied  theJjciie- 
fits  of ,  qrJBe  sub|ected  to  di.scriinJiiation  under  an\  education  piogiani 
or  activity  receiving  Fedpraj  financial  assistance.*' 

Wlien  the  proposed  HI-W  regidations  to  implement  the  title  were 
issued  by  Secretary  Weinberger  in  July  of  1971.  we  were  pleaded  to 
offer  our  commcnjlb  and  recommendations.  In  expressing  our  cc^ua  vns, 
"sve  concentrated  on  measuring  tlie  ailequac^jvc^ud  lelevajne  of  the  pro- . 
posed  regulations  against  tlu.  actual  u  c^'  dufg  anddntent  of  the  law,  and 
also  within  the  framework  of  our  orgi^nization's  poIicA'  aiu]  philosophy. 

Wo  spcljed  out  in  con^Idtrable  tliitailj\hat  we  felt  ware  the  inart)t 
weaknesses  of  the  proposed  regulatKTnjT  and  offered  specific  recom- 
mendations fur  change,  and  wc  concluded  our  statement  by  urgiuj:  that 
"tlio  final  title  IX  rL*guhitions  be  ca.-t  in  a  manner  calculated  to  elimi- 
nate every  aspect  of  sex  difecrimjnation  within  the  linnts^prescrihed  by 
fcholaw."  •  *      .  •  * 

Although,  hi  our  opinion,  the  now  title  IX  regulations  have  not' Ijocn 
adequately  re\  ised  to  alleviate  all  of  our  Jnajor  conceruj,.  we  are  la*re 
today  to  urge  strongly  that  the  Congrcsa  approve  tliesc  long  awaited 
i'eguIation.«;  so  that  they  may  go  into  effect  on  July  21, 1975^  and  the 
legislation  maybe  implemented  Avith  no  further  delay. 

Any  other  action  bv  this  Congi'ess  at  this  time  would  seriously  un- 
dermine efforts  to'iicliic\e  equality  for  women  in  education.  In.-titu- 
tions  need  inmiodlato  guidelines  in  ord^r  to  start  the  iTDb1ti  \  e  step.-  nec- 
essary to  cHmimite  discrliTjination,  aiul  women  need  immediate  piuuf 
that  the  law  which  the  Congre^^s  passed  3  years  ago  was  intended  to  be 
implemented,  not  merely  to  appVaso.  \ 

The  unconsr:ionablc  3'year  delay  on^the  part  of  ITEAV  in  ii=suing  the 
regiilati(^n.«?,  which  Set  retaiy  Weinbeigei'  daims  was  Ju^cca^ary  to\leal 
with  Mm  ''difRcult  ajul  controversial  issues  inherent  in  the  law"'  and 
was  "tinoe  well  spent,"  has  already  cast  serious  doubts  about  the  Secre- 
tarv's  disposition  to  cari-y  out  the  mandate  of  the  Cojigres.'^. ' 

Disapproval  of  the  regulations  bv  C^^^^i/X^'css,  in  order  to  please  some 
of  the  opponents  of  title  IX,  and  further  delay,  would  ca^t  even  strong- 


^  move  must  not  bo  condoned  by  this  snbooinniittco  or  tJie  Members  o| 
^  the  House  and  Senate  genuinely  committed  to  women  s  rights  in  ei}ucaj 
tion.^ 

Yoiumay  ask  why  wo  arc  urging  strongly  the  approval  of  these  reg- 
ulations^ when  we  have  expressed  strong  concerns  about  their  contents. 
The  National  Council  of  Jewish  "Women  feels  thut  the  defects  of  tire 
regulations  c^n  be^cori-ectecl  by  legislative  means  after  the  regulations, 
have  officially  goneMnto  elleetr 

This  procedure  would  have  two  advantages.  The  title  could  start  to 
bo  implemented,  and  actuaLapplieatiou  of  tlic  regulations  ^yould  make 
some  of  its^  weaknesses  self-evident,  ' 

Without  going  into  profuse  details  at  this  time,  we  would  like  to  refer 
briefly  to  the  .major  shortcomings  whieh  we  feel  need  correction  by 
legislative  means/jph(ry' are:  '  » 

1.  The  absence  pf  any  mandatory  requirements  or  relevant  guide- 
lines for  remcdii^l  and  aflinnative  action  plans^  Although  we  Wjcre 
pleased  to  note  the  addition  of  a  provision  requiring  a  self-evaluation 
to  enable  an  inst,itution  to  identify  and  eliminate  current  discrimina- 
tory practices,  the  elimination  of  a  practice  does  not  constitute  correc- 
tive or  compensfitoiy  action  to  .remedy  past  discrimination  luxd  cannot 
be  equated  nvith  an  affirmative  action  plan. 

2.  The  laclc.pf  specificity  as  relates  to  grievance  procedures  for  stu- 
dent and  eifipioyeo  complaints.  "A  |)rompt  and  equitable  resolution'' 
is  called  for  ni  the  regulations  but  no^tr  defined,  and  staijdards  for  pro- 
cedures ai-e  not  spelled  out.  Due  process  for  the  complainant,  eompara- 
]ble  to  thafc.prbvide<l  for  the  T^ecipient,  should  be  required. 

/   3.  The  projinsions  concerning  the  involvement  of  title  IX  institutions 
^.in  the  adnjinistmtion  of  single-fecx  foreign  scholarship  programs  have 
been  somewhat  improvejl  by  the  requircnient  that  similar  opportuni- 
ties be  jxiade  aviSilable  to  the  mcnibers  of  the  other  sex.         '     .  • 

Xo  such  conditions,. however,  liave  been  place<:l  on  assisting  students 
tq  ,gain  admission  to  an  education  program  w^iieh  discriminates;  if 
the  discriminating  institution  is  exempt  under  subpart  B— singlc*sex 
private  undergraduate  inslitu£ions.  In  our  opinion,  this  provision 
should  be»interpreted  as  condoning  afid  encouraging  discriminaiory 
practices  which  clearly  are  in  opposition  l^*the  intent  of  the  law. 

4.  Tiie  failure  to  i\ddreSvS  the  basic,  problem  of  sex  bias  and,  sex 
stereotyping  in  textbooks  and  curriculnr  material.  We  feel  stronglj'^ 
that  it  is  the  responsibility  of  our  Government  t<^formnlate  and^nuu:. 
elate, a  Federal  policy  concerning  this  crucial  i^^ic;  a  policy  which' 
would  establish  guidelines  and  encourage  the  elimination  of  this  form 
of  discrimination.  *  ^  \,  ^  ' 


Aithoiij^h  thisiconstitutcs  only  a  partial  list  of  the  issues  of  concern 
to  our  organization,  it  represents  some  of  the  major  points  tq  wliicli 
wo  would  lil^e  to  see  the  Congress  (jddress  itself  in  order  to  insure  that 
the  intent  of  thc  law  is^ully  carried  qut.  \ 

In  summary,  w5  w^isli  to  urge'  this  SubcommittceJ  to  support  apjn'oval 
6f  the  HKW  title  IX  regulations  and,  further,  to  recommend  that 
Congress,  after  the  regulations  have  gone  into  effect,  take  tlie  neces;- 
sai7  steps  to  amend  the  regidations  so  that  they  will  fully  reflect  the 
intent  of  the  act. 
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Wo  ur|no  that  this  l>c  done  without  undue  delay,  but  after  adequate 
hearings  befoi^c  all  committees  involved  bO  that  all  concerned  citizens 
may  iiavz  aai  opiK)rtunity  to  express  their  vnewij  on  an  issue  crucial  to 
the  achievement  of  equal  oppoiiunity  for  all. 

Ithankyoii.  ,     ^  •  • 

^Ir.  O'Uaka,  Thank  you  very  much, 

1  am  having  difficulty  undei-standinor  jouv  third  point,  on  page  3* 
If  you  have  an  institution  that  is  specihcally  exempt  under  the  law 
and  it  is  the  law  that  exempts  them  ? 

'^k,  ]^nowx.  That  is  cori-ect.^ 

O'jr.MjA.  Single-sex.private  imdergraduate  institutions,  I  don't 
understiind  how  von  feel  that  way. 

Afs.  JJiiowx.  t  don't  claim  that  the  law  should  cover  the  exenipt 
in.-tilution'',  but  I  feel  iStrongly  the  title  IX  institutioji  which  is  assist- 
ing Its  students  to  attend  a  nou-t  itle  IX  institution  is  against  the  prin- 
ciple, certainly  against  objectives  of  titje  IX.  and  they  should  be,dis- 
ioui*a<jed  if  not  mandated  not  to  do  so.  But  I  am  itot  referring  at  all 
(o  tiio  institution  wliich  is  not,covered  by  title  IX. 

Mi\  O'ITaka.,  ^Is." Brown,  when  I  was  tt  student  at  the  Univei-sity 
of  Michigan  some  vears  ago,  there  wius  a  problem  witR  the  fact  that 
thi;  mii\ei-bih  ujedical  school  liad  quotas  on  the  admission  of  Jewisli 
students,  and  I  tJclioAo  the  quota  Mas  not  to  exceed  10  percent  of  an 
entering  olass  at  the  medical  .i><ihool,  that  wer6  to  be  Jewish  students. 

Theix*  were  oilier  forms  of  discrimination's  well,  but  that  was  the 
oiu»  that  came  to  public  attention  duniig  the  time  I  was  in  school  there. 

I  notice,  that  with  inspect  to  your  comments  on  atlirmative  action 
programs,  that  although  you  were  pleased  to  note  the  admission  of  a 
provision  in  the  regulations  reqf^irinj^  solf-eyaliiation  to  enable  an 
institution  to  identify  and  eliminate  current  discriminatory  practices, 
the  limitation  of  a  practice  does  not  constitute  corrective  or  compen- 
satory action  to  i-cmcdy  past  discrimination  and  cjumot  be  equated 
with  an  affirmative  action  program. 

At  the  TTnivei-sity  of  ^ficliigan  Medical  School  today,  I  can  well 
imagine  the  son  of  a  Jewish  fatlier  who  liad  l3oeii  denied  ftxlmission,  one 
iOf  my  contemporaries,  who  had  been  denied  admission  to  medical 
school  just  because  of  a  quota,,  that  son  might  be  denied  to  attend 
medical  school  because  his  place  was  taken  by  a  women  or  a  member 
of  another  niinority'^roupT  ^  .  *  • 

Ms.  Browx.  I  can  well  imagine  it  and  I  know  it  happened.  My 
organi/.ation  lias  a  very  stmiig  positipn  in  favor  of  affirmative  action 
and  an  equally  strong  position  against  quotas  or  propoitional  repre- 
sentation^ per  se.  ^   >•  ^  ^ 

We  do  not  feel  the^vay  othei's  do,  tliat^^vhat  is  called  quotas,  reverse 
discrimination,  constitutes  a  q^iota.  It  constitutes  someone,  whether 
it  is  a  Jewish  father's  son  or  whether  It  be  Mr.  O'Hara's  son,  may  hav^ 
to  suffer  because  temporarily,  in  order  thaKsomebody  who  has  been 
discriminated  against  for  yeai's  will  have  an  opportunity  to  join  iiim 
in  equality,  we  consider  affirmative  action  a  temporary  measure  and 
feel  strongjy  that  one  does  not  equate  equality  h}f saying  it  exists  after 
one  ha.s  deprived  an  individual  of  one  for  many,  ma^y  years/ 
^l\Vdo  hav(^  a  very,  very  strong  position  against  quotas  and  are  very 
faniiliar  vi'ith  the  situation  that  existed  years  ago,  and  tlmt  still  ^s- 
sibly  exists.  '  *  ^ 
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Mr.  O'IIar-v.  Well,  if  a  medical  sdiool  is  going  to  take  in  a  class  of 
100,  reserves  a  cei'ta  iu.nnmber  of  places  io j  someone, 
ils.  Bkowx.  This,  of  course,  is  not  the  i.ssue  in  this  case  for  women. 
.  ^    BufI  agree  with  vou  tlult  you  can  make  it  sj^rong  ti  raiment  and  we 
>have  ariiied  this  verv,  very  strongly,  wo  have  participated  some 
of  the  couH  cases  imiciis  ciirial  and  as  strong    moral  issue,  I  am  not 
quite  ,siire  in  inconveniencq, cases  one  can  make  for  ^V\^^r  1^ 
~    aiscriminatioil;  we  still  have  a  linn  moral  and  ethical  belief  there  ts 
need  for  affirmative  action  in  spite  of  the  fact  sOiiioone  might  l)e  tern- 
porarilv  displaced,  someone  who  might  have  more  opportunities  to 
find  tlieir  application  accepted. in  other •  universities  than,  .say,  a 
mhibrity  student  aj^plying  would  have-  v     .  ir 

•  Air  OTIvKA.  I  don't  iindei-stand  that  to  say  to  a.ii  applicant  for  a 
plabe  in  a  professional  school,  and  places  in  professional  schools  are 
rinich  limited  Siicli  as  deiital,  medical,  law.school  to  say  to  an  applicant^ 
"I  tell  you;  because  of  the  color  of  your  skin  or  because  of  your  sex, 

^  we  are  goinc?  to  deny  you  a  place  that  we  would  otherwise  have  given 
yon,  but  don'tjeel  bad  about  it  because  20  years  ago  it  would  have  been 
tlfe  other  way  around."  .  ^        ^     *     ^ .  * 

Ms.  Browk.  You  are  putting  it  on  the  Ixisis  of  a  negative  basis— ^^e 
are  denving  vou  a  place  because  of  your  color,  or  creed,  or  sex— \yhile 
"on  a  posiitve  basis  what  you  are  saying  is  that  someone  who  is  as 
-  equallv  cu^^lified  as  you  itre.  within  a  set  qualitative  criteria,  someone 
within  that  criteria  "who  may  have  one  degree  less  here  on  ati  objec- 
tive test,  but  may  have  moi-e  as  far  a  desire  to  study,  as  far  as  .per- 
.sonalitv  and  as  far  as  anything  else,  as  far  as  motivation,  we  are  giving 
that  per.son'an  equal  chance  to  yours  of  ^ettincr  mto  tly  university.  . 
"  This  is  the  argumeiit.we  base  it  on.  We  are  not  denying  my  son  tJie 
-    ,^  opportunity,  or  vour  son  the  oppoitunity  to  go.,  We  are  SJiyjng  there 
.     are  manyother  oppoituhities  for  yon,  but  John  Doe.  who  comes  very 
-  close  to  von  in  qualifications,  does  ndt  have  the  same  oppoHunities  as 
' .  YOU  huve  and  because  there  are  limited  places  in  medical  schools  this 
l>oy  and  his  entire  race  heeds  td  have  the  opportunity  to  have  more. 
.   do<'toi-s.  and  more  lawyers,  and  professionals.      *  ■    .  , 

Mr,  O'Haua.  Well,  I  certainly  am  glad  you  are  against  quotas,, 
though. 

^         :Ms.  Bkowk;  Verv,  very  strongly.  .. 

^rr.O'IfARA.  Thank  yon.  .     .   t.   i  i 

Mr,  O'IIaha.  Our  final  witness  this  morning  is  Barbara  borclon, 
who  \ill  be  accompanied  by  Ms.  Ellen  ]\tcCart«ey,  ^presenting  the 

*  American  Association  of  University  Wo^nen. 

STATEMENT  OF  BABBARA  GORDON,  REPRESENTING  THE  AMERI- 
CAN ASSOCIATION  OF  UNIVERSITY  WOMEN,  ACCOMPANIED  BY 

ELLEN  McCartney 

Ms  Gordon.  >[r.  Chairman,  I  arn.Dr.  Barbara  Gordon,  incoming 
president  ^f  the  IVfarvlaBd  State  Di\'ision  of  the  American  Associa- 
tion of  University  Women.  Uy  professional  experience  includes  IT 
years  in  education  at  alljevels,  from  prescho^r  to  graduate  university 

teachini]^.  .     i       i  i'  • 

T  have  .been  a  te^icher.  a  counselor,  an  educational  psychologist,  fi 
coordinator  of  research  and  am  presently  an  educatiomii  consultant. 
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I  hiive  boeu  an  active  voluntec^r  in  the  oiluontiona^area  and  was  thc^ 
lOTT)  recipient  of  the  Montgomery  Ogunty  JSclncaticn'''Asso<>iatiori's 
Horn  Hook  Award  iji\'en  to  a  ci^xen^fcfr  "distinguished  contribcitioiis 
^    to  public  education.''  I  am  nho  a  wife  and  the  mother  6£a.  junipr  liigh 
fcchoql  daughter  and  an  elementary  school  son. 

•  Today  1  am  represiintin^>  the  American  ^Vssociatidn  of  Universi^ 
AVf^men.  AAUW  was  foiuided  in  188 1  as  tlie  first  associat-ipn  of  coll^P 
and  university  fi-ained  women  \\\  the  world;  wo  have  cipiii^sent  memj 
be!>-hip_oX  10:5.000  woinen  wJio  are  organized  in  1.819'branches  in  all 
i)0  .States,  the  District  of  Cohunbia,  Puerto  Kico,  and  the  Tirgin 
J^jjnnds.  ^  ,  *  ^    *^  / 

The  assocmlion  was  founded  in  Boston  at  tJio^Mifs^achnsetts  la- 
stitute.of 'IVhnoJogy  by  women  from  colleges  ^vljich  ai-o  prominent 
in  our  country  s  hi.story  today.  It  was  founded  in  the  Bost6n'area 
which  was  tlie  center  of  <rultui  al  and  intellectual  vigor  m(l  a  place 
w'lieh  thv  whole  of  the  United' States  looked  for  lendcrbhip  in  second- 
.  511  y  and  higher  educjition.  Yet  (here  was  not  eitlier  in  Bosto.n  or  in 
Camhridge^  any  public  ^school  wh9ro  a  young  woman  could  be  pre- 
/    pared  for  college  .         '      ,  ^      •     '  ' 

Even  in  Philadelphia  no  girls  c^>ula  be  prepared  for  college  in  a 
public  high  schepl  until  '1SJ>3.  AAUW.  thurQfore,  was  f oifnded  to  help 
women  to  have  an  opiV>rrunity  To  prepare  for  coUogu  find  to' help 
I  \umicn  ^pQlle^Q  gradunte-[  make  meaningful  use  of  Tthe;ir  education  in 
'     the  profAsional  wbrhl.  |'helhe*oppc>rtunities  wero  atitomatically  the 
right  of  men  at  this  time.  7' y 

Although  nearly  100  years  have  elapsed  and' girls  .aj^p/aM^  l^e, 
l^'t'pared  Joi*  colleges  aiuMiniversitieS  In  public  scKoOls,  tjjcy  still 
'    do  Tiofhave  equal  aoccbs  to  collegiateTraiiung,  nonbia^ed  "([jolnisciling 
ami  emplo^vmeiU.  -  "  .  / 

Tlic  purpo?es*of  AAT'W  are  in  concert  wifh  the  aims  of  title  IX 
_  of  rlic  Educational  Aniendmelits  of  W72  and  wo  are  most  grateftil  to 
be  able  to  Appear  before  tlje  Po??t^?et;oiularv  Education  Subcommittee 
/    today  to  express  our  support.         •        *    -  > 

:  Weliavc  been  disappointed  tJiat- there  has  been  virtually  fib  enforce- 
*  inent  of  tillc^X  in  our  country  up  to  the  present  time  ancl  fdcl  that  it 
i^  imperative  that  thcpropoftcd  regulatiijiis  be  approved.  Further  delay 
would  lead' many  women  in  the  .United  States  to.  question  the  good 
faith^of  the  Congress  iifthis  vital  area.  Title  IX  has  a  potential  far 
•  ,  posiiively'Snfluent'ing  every  ]>erson  in  tho.Uiuted  Slates"  who  is  con- 
nearer];  with  ou'r  educational  by.siem  as  stiident  or  faculty  mombor. 
JEdu.cation  for  \vomen  today  must  be  considered  asjiuportant  as  edu- 
r  C^i.ri^^A  ff>^'-       Has  al.ways  been  considered.  "Women  mnstdiave  t  he  op- 
pnvtimlty  t6  be  pref^arcd  for  their  rfisponsibiliiles  especially  in  the 

>^  //  ^^^^y  pc'iy^oiis  have  iradit  ionally  thoHght  of  enfployment  for  women 
'    \u  as^hoit  tcimi'isoinethiug  in  whicli  they  became  involved  between 
cplii{)leti6u  ojM^chool  and  childbearing.  when  in  actuality  the  avi^ago 
Avhnuincan  e^Jpcct  to^work  for  25  yea  is.  Thjs  fact,  coupled  Avith  per- 
^1mei)t;U:S'.  Btepurtmcnt  of  Labor  chita^  illiistrates  wOiy  it  is  impera- 
.        tive  fov  women  to  ?ia  ve  ':in  equal  opportunity  in  basic  and  liberal  edn- 
.  cation  as.welj  as  in  counseling  and  career  preparation^ 
\  ;   ^..^'^^^^  AATlW  i.f  vitally  interested  i^i  higher  edncation,  we  would 
^     jiko  to  fc'peak  today  to  the  proposed  reg:Hlatiofis  for  admissions,  4cftm- 
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seling,  maritaljiiiKl  parental  status  and  textbooks.  Uaixy  of  onr  nieni- 
lwr&  ai:c  cilucationaU^rofehbiunals  in  both  clciiientary  and  seoon^tnry 
education  and  higlicr  education.  As  professionals,  they  ore  concerned 
about  equal  treatment  as  employees;  and  Avhei\  serving  as  part-tnno 
eiaplo)  ee.^.  thej  are  coni;ci  ned  about  receiving  equity  in  terms  of  fringe 
benefits.  '  .  *  • 

We  would  like  to  .support  the  guidelines  on  sex  discrunmation  m 
admi.*^bi()nh  to  certain  kind.^  of  institutions— those  of  voaitional,  profes- 
Htmah  graduate,  and  public  coeducational  undergraduate  institutions, 
^\\*  are  sori^^'  not  to  sec  private  undergraduate  institutions  included 
in  this  hnv  since  these  institutions  account  for  l±7  percent  of  tlie^total 
leniale  collegiate  enrollment  '  .  n  . 

Equal  access  to  institutions  of  liigh(S?r  education  is  especially  im- 
portimt  to  woinuii  who  for  uumy  yeai^  havoJiad  to'produco' proof  of 
lii^flior  cuinulativo  averages  than  their  ^iiale  counterpaiis  in  order  to* 
gain  admission  to  certaiii  institiitions  because  of  a  quota  svstein  based 
on  .-uch  factors  ab  departmental  major  or  numlxir  of  beds  in  a  dormi- 
t(iry.  The  talent  of  many  able  Avoinen  has  l)een  wasted  because  of  uu- 
euual  counseling  or  unequal  access  to  higher  education.  .UVUW  believes 
tliat  talent  is  one  attribute  Avhich  we  can  ill  aJT(Ji*d.to  waste  in^our 
pre>-ent.dav  world. 

The  rciTiilatioub  proposed  would  help  give  women  an  equal  oppor- 
tunity'to^pui*sue  «rraduate  work— an  area  where  we  are  sorely  in  need^ 
of  eciual  access.  The  U.S.  OHice  of  Education  reported  that  of  all  de- 
grees awarded  in  3970,  woiilen  earned  U  percent  of  the  bachelor  de- 
grci's.  Irtit  oidv  37  percent  of  the  master's  degrees  and  13  percent  of  tlicv. 
doctiuate  degW>>AVhile  the  propoitfon  of  total  degrees  awarded  Id 
woi!!on  has  been  increasing  l^ince  1950,  the  proportion  of  master's  and " 
df>ctorate  detrreet>  awarded  them  has  dccrea>ct.)  compared  to  1030  when 
wiiUMi  earned  -10  percent  of  the  ijiastor  s  and  T6  j^oent  of  the  doctorate 
deifreo«.        -  .       ,  .  i  ' 

Without  the  proposed  reffulatious,  there  is  nothing— except  rare 
goodwill— which  >w;ll  prohibit  sex  discrimination  in  ail/nissions  and 
recruitment.  " 

The  American  Afe.<ouation  of  University  Women  stron^fly  supports 
the  U'cent  addition  to  the  regulation;,  of  "prohibition  against  sex  dis- 
cnmination  in  counseling." rrevioubly,thi^ hfulbecnspecifionlly  aimed 
at  tiie  apprai-al  and  couiiseling  materials  ntilimlin  the  guidance  proc- 
ess. Tt  does  little  irood  to  have  the  latter  without  the  former. 

Thooretically„even  though  the  families  and  society  can  foster  tradi- 
tional perceptions  of  role,  career,  and  academic  achievement  jioten- 
tial  in  girls  and  women,  counseling  and  rouii.'^eloi'S  ^:an  provide  ob- 
ject 1\  o  data  and  guidance  that  Avill  help  girls  and  women  become  awaro 
(if  the  realities  and  o|)portunities  in  the  world  in  which  they  will  live. 

Pi  ofi»>s;i)iml  counselinij  Wcanie  accessinlo  to  most  secondary  school 
^tudcnts  following  World  Wftr  TI  and  received  a  financial  boost  with 
the  passairc  of  the  National  Pefcnse  Education  Act  in  the  late  lO^O's. 
Coun^elirur  currently  available^at  the  higher  education  and  adult  levels 
can  be  best  vicAved  as  sporadic. 

In  many  colleges,  this  task  is  perfcmned  by  academic  personnel  un- 
trained in  the  counseling  field  and  woefully  anting  in  such  areas  as 
labor  force  data  fur  women.  At  other  colleges  and 'Univcrsities,.thero 
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are  counseling  ccnfcra  uiul  placement  ofliccrs  who  also  do  vocaiionat 
ebunseruig. 

The  AAinV  assumes  that  the  regulation  tc^ni  **comisclors^'  refers 
to  those' who  are  giveu  this  responsibility;  not  jnst  those  who  are 
specifically  trained  in  tliis  fiehl.  ^ 

Despite  the  improved  availability  of  counseling,  there  are  wide- 
spread feelings  among  women's  groups  today  that  professionals  in 
the  counseling  field  are  fostering  discrimination  against  females  in^ 
course  selection  (jiico  girls  take  neither  physics  nor  txiAo  mechanics, 
^'masculine"  boys  do  not  take  home  economics  in  career^Iection—stilV 
emphasising  tJie  wife/mother  role  as  the  principal  female  vocation, 
but  not  the  husband/father  role  as  a  niajoi-  nuile  task)  and  in  mate- 
rial provided  (some  tests  ar^l  a  quantity  of  vocational  guidance  mate- 
rial have  been  found  to  be,5exist,'but still  in  use). 

-'Vlthough  there  liave  wen  some  efforts  on  the  part  of  .professional 
associations  in  the  counseling  area  to  change  the  sex  role  stereotyping 
prevalent  in  the  field,  these  efforts  are  on  a  voluntary  level.  These' 
regulaf  io?is  are  needed>To  make  this  a  necessity  rather  than  an  option. 

AAirVV  Jiad  indicated  in  its  recommendations  to  IIEW  a  m.aior 
concern  with  the  spxual  stereotyping  and  fenude  underrcpreSentatioji 
foimd  in  textbooks  utilized  in  our  schools  and  colleges.  IVe  ai-e  sorry 
that.tho  regulations  do  not  cover  this  important  area,  but  we,  too,,have* 
always  been  concerned  with^the  rights  gtiaranteed  under  the  fii-st 
amendment  We  liave  been  favorably  impressed  ^vith  the  insight  on 
the  part  of  the  major  school  textl)ook  publishing  companies  U\  their 
effort  to  voluntarily  correct  the  injustice  done  by. them  in  their  por- 
trayal sex  role  stereotypes. 

For  our  members,  the  regulatioaprohibiting  discrimination  based  on 
sex  in  employment,  recruitment,  and  h.iring  whether  full  time  or  part 
time,  under  any  educ4\tion  program  or  activitv  which  receives  or 
benefits  from  Fedo^il  financial  aid,,  is  especially  iihportant  Over  l^alf 
of  our  members  hold  fidl-  or  part-time  faculty  pasitions  in  institu- 
tions covered  by  this  regulation.  AAIT^"  has  i-eceived  from  menjbers 
informal  comments  regarding  the  lack  of,opportu)iities  for  promotion, 
the  lack  of  opportunity  for  administrative  appointment^  and  in  some 
cases,  the  lack  of  abijity  to  sccm'C  a  position,  particularly  at  the/highei: 
education  level.  . 

The  Carnegie^  Commission  on  Hieher  Education  in  their  report — 
"Opportunities  for  Women  in  Higher  Education'— summarizes  the 
realities  of  women  bpth  as  students  and  as  faculty  members  in  higher 
education.  These  data  in  this  19T3  publication  suhstantiate  what  women 
have  lone:  suspected:  (1)  Historically,  women  in  higher  education  have 
Ijeen  and  sHU  often  are  dlsadvantage<l  as  indivJduals  compared  to  the 
lev^l  of  their  potential  abilities :  In  admission  to"  college.  They  i>crform 
tetter  in  college  than  thpir  test  scores  Predict,  and  yet  their  test  scores 
are  often  dlscoim'ted  as  against  those  of  males  in  the  admissions  process. 
In  acceptance  into  and  promotion  within  faculties  (and  iidministra- 
tive  staffs).  In  salaries  paid.  We  estimate  that  on  the  average,  women 
ifacultv  rfiwnCers  receive  about  $1,500  to  $2,000  less  per  year  than  do 
men  in  comparable  situations.  This  adds  up  to  nlmit  $150  to  ^200 
million  per  year  across,  the  Xation.  (2)  The  situation  for  women  on 
oollefifc  and  imiviirsltv  facidtles  has  deteriorated  over  recent  decades, 
be^rlnnin/r  with  the  1030's.  The  impact  of  the  women's  suffrage  move- 
ment had  faded  out  by  then.  The  Great  Depression  put  an  emphasis 


*  upon  the  employment  of  men.  ITie  most  rapidly  expanding  fields  in 
the  i940'S  and  lapO's  were  the  "menus''  fields  or  s^lelll:e5  eagineeiing, 

*     and  business  administration.  .     ,  -  \ 

The  report  -favors  at  tl^e  college  and  institutional  l^el :  (1)  Special 
efforts  to  recruit  women  into  the  i)ool -f rom  which  appointees^ are  ^ 
selected.  (2)  Spe<^ial  consideration,  in  making  appointments,  to  the 
potential  cohlrimitions  of  Avomen  to  departmental  and  college  excel- 
lence in  their  roles  as  models  and  as  "si>eeiul  sources -of  sensitivity ^to 
•  'the  problems  and  aspirations  of  women  students.  (3)  Pplicies  tRat 
allow  more  p>m:-time  appointments,  that  provide  for  childbearing  and 
childreariiig  leaves, , that  reduce  the  severity  of  antinepotism  rules, 
and  other  policies  tliat  will  assist  women  to  find  n  fuller  place  in  the,  ' 
'academic  w(^-ld.  (4)  Gieatcr  interest  in  the  adoc^uate  provision  of 
phild-care  facilities  and  policies  of  cooperation  with  groups  seeking 
to  ^)rov4dephihl-care  arrangemeiits.  (5)  More  effort.s  to4)lace  women 
on  administrative  staffs.  (6)  More  women  on  governing  board. 
"Women  and  ilen  and  the  Doctorate"  by  John  Centra  provides 

*  ndditional  data,  on  the  realities  of  women  who  hold  doctorates.  Eirst, 

*  It  eradicates  a  commonly  held  view  that  women's  graduate  education  is 
not  uHlized.  Centra  foun'd  that  less  than  2  percent  of  the  women 
liolding  doctorates  had;j||^er  been  employed.  Appi-oximately  65  i>er- 
cent  worked  full  time  without  interruption.  However,  when  the 
positions  qf  male  and  iemale  holders  ot  the  doctorate  v.  eio  assessed,  it 
was.  determined  that  more  women  were  instructors  -and  assistant 

V  profesisors,  whereas  the  men  were  professors,  depai'tment  head.",,  deans, 
and  pre.sidents.  Centra  also  found  that  the  dispai'ity  in  income  bc- 
comos  greater  with  yeai-^  of  experience.  Men's  iucon\e  varied  from 
$18,700  for  5  or  6  yea'i-s  of  e.xperience  to  $27,000  for  22-23  ycai-Sv  while 
\vomen'S  ranged  frdm '$16,400  to  $21,800  foi'  the  Siime  time  period.s. 

AAir\V  is  fearful  that  without  tlie.se  regulations  which  will  enforce 
title  IX  of  the  Educational  Amendments  qf  1072.  tlie  woinan  'faculty 
member's  status  both  in  rank^and  salary  may  remaiii  inferior  or  might  - 
even  detericft'ate. 

iTntil  the  educational  system  of  the  United  States  pro^vides  equal 
opportunity  for  men  and  women,  society  will  continue  to  suiFcr  the 
^  treinendou.s  loss  of  women's  potential  contribution.  Therefoi-e,  we  urge 
you  to  accept  the  proposed  regulations  foi-  title  IX  of  the  Educiltlonal 
Amendments  of  1972.  It  is  imi>ortant  to  promote  women  to  firs^class  Ck 
f  itiwns;  we  fed  that  these  regulations  will  help  women  aloug  tlft  road 
to  this  goal. 

5Ir.  O'lLvKA.  Thank  you  very  much  for  your Hcstimonyj  and  I  am 
just  sorry  that  the  House  of  Representatives  has  tp  have  meetings 
(luring  the  time  we  hav.e  our  committee  meetings  scheduled,  and  I 
know  that  many  other  members  of  the  subcommittee  would  have  liked 
to  have  heard  your  testimony,  but  they  arc  involved  on  the. floor  of 
.    the  House. 

^       *  ;Ms.  GoKDox.Thankvou.       '  ^       «         .  * 

^Iv.  O'H.vTiA.  The  Chair  will  ani)dunce  this  is  tlie  conclusion  of  the 
Mibcoiumittees  hearinjrs  on  the  subject  of  title  IX  regulations.  The 
record  will  remain  open  fur  submission  of  written  statements  until  the 
close^of  business  on  June  30,  and  if  thore-are  those  who  wish  to  submit 

*  additional  material  for  inclusion  in  the jecord,  we  will  be  pleased  to 
receive  appropriate  uniterial  of  that  soii.^ 
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yfith  thatj  tho  cl}ainnai\  announces. that  tlie  subcommittee  will  take 
up  the  questions  presejited  , during  the  liearings  immediately  upou  re- 
-turn  of  the  House  from  the  Fourth  of  July  break* ,    ,  .\ 

I  thai^k  you  very  much  iprjielping  us  out  The  committee  as  now  ioi 
adioummcnt.  ^  \ 

L^Vhereupon,  at  12.no6n,  the  subcommittee  was  adjduriied.] 
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U.'S,  Senate;, 

^  Washington^  D.C.t  June2ij,  1915. 

Hon.  JamesjG.  O'Haka, 

,Ohair]^Btr^uh<xmmittee  on PoH  Secondary  Editimtion,  "  ,  » 

U!S.  J{ou9€  of  Kepr€9eniative$,  Washington fD.O,  '  v 

'  DcAB  CoNOiESSMAK  O'Haju  :  I^am  enclosing  a  memorandum  In  support  of  H. 
Con.  Res,  310,  which  I  hope  you  Tvjll  Include  in  thejtecord  of  youn  subcommittee's: 
hearin^js  relatire  to,  the  regulations  of  the  Department  of  Health,  Education  and 
Welfare  purporting  to  implement  Title  IX  of  the  Education  Amendments  of  1072. 

As  you  may  know,  on  June  5, 1975, 1  submitted  S.  Con.  Res.  40  iju^he  Senate, 
which  seeks Oongressionai  disapproval  of  the  aforementioned  regulations  on  the 
grounds  that  they  are  inconsistent  with  tli^  •  Congressional  eliactment.  Subse- 
quentlyj  I  provided  Congressman  James  Martin  of  North  Caroliua  wUh  a  copy  of 
that  resolution,  whicli  he  was  kind  enough  to  sbbmit  in  the  House  of  Repre- 
•enta tires.  ^  ^         ^  :  ,  c 

I  hope  that  this  memorandum  wnl  be  of  some  benefit  to-  you  in  determining 
the  degree  of 'consistency  of  the  HEW  regulations  with  the  AcT. 

Please  do  not  hesitate  to  call  on  me  whenever  I  caulbe  of  service  regardinrthis 
matter.  '  '  *  , 

Siilcerely,  '  *  . 

!    .  ,  Jess£  Hklx£€. 

Enclosure. 

•  *  • '  ^  * 

A  MEMoaiifDUM  iiT  Support  or  House,  CoNCUR«fcNT  Resolution  310,  To  Disap*- 

PIOVE  THE  RCGUI^ATIOJf  8  OF  THE  DEPARTMENT  OP  HEALTH,  JEdUCATION,  AND  W'EI^ 

i'AkB  Rcijltino  to  Nondisckimination  on-  the  Basis  of  Sex  in  Education 
Pkoohams  and  AcTivrriEs  Receiving  oa  BisgNEFrriNG'FEou  Federal  Financial 
Assistance  by,  Jesse  Helms,  U.S.  Senate 

Preface*  , 

While  it  my.  purpose  to  indicate  Willi  ;5ome  degree  of  specificity  tlie  extent  to 
which  !  believe  that  the^Title  IX  regulations  exceed  and  are  inconsistent  with  the 
authority  granted  by  the  Congress  to  tlie  Department  of  Health,  Education  and 
Welfare,  I  believe  that  «  few  initial  observations  and  comments  may  be  Jielpful. 

, While  some  seem  co  suggest  that  Federal  Departments  and  agencies  should 
exercise  broad  discretion  when  interpreting  Acts  of  Congress  and  promulgating 
regulations,  I  feel  that  these  departments  and  ag^cles  should  exercise  a  proper 
level  of  jjidicial  restrain  befitting  a  bmly  that  is,  indeed,  acting  in  a  (lUajji-law 
making  role.  Tliis  is  not  to  siiy  that  HEW  was  in  error  in  promulgating  the  rogur 
lations  in  anestipn,  ThTe  Department  had  a  clear  Congressional  mandate  to  do 
that,  for  the  second  section  .of  Title  IX  expressly  directs  the  Department  to  6o 
80.  Additionally,  Section.  844  of  the  Education  Amendments  of  1974  expresslv 
directs  ^le  Secretary  of  HEW  to  prepare  and  publish  regulations  implementing 

•  Title  IX.  '  . 

Therefore,  H,  Gon.  Res.  310  does  not  seek  to  challenge  the  authority  of  the 
Department  to  prepiire,  publisli  <)r  enforce  such  regiUatlons.  Rightly  or  wrongly, 
Congre^??  has  directed  that  thin  be  done.  The  resolution  seeks  only  a  detennina^, 
tlon  o£  the  extent  to  which  the  Department  has  succeeded  or  failed  in  developing 
regulations  which  faithfully  and  consistently  represent  the  meaning>of  Title  IX. 

Fuither,  I  believe  that  it  will-be  useful  both  to  ' the  Deportment  and  the  Con- 
gress for'u,s  to  vitilize  this  proiKjrly  constituted  procedure  to  s^ive  further  elabora- 
tion of  the  Congreeis*  puriwse.  The  HEW  regulations  are  broad,  and  if  allowed 
to  ,<itand,  they  will  have  a  very  sid>stantial  impact  on  many  aspects  of  education 
and  e.\:tracurricular  activities  in  the  United  States.  I  hoi)e^that  the,  House  of 

(400) 


ERIC       •  i  "^mi 


500  , 

K^prtientitlves  ami  the  Senate  will  take  this  opportunity  to  exercise  more  com- 
pletely It*  proper  role  us  represeutatlret  of  tbe^Americtn  people  and  attempt  to 
dlsc^fm  whtt  citlxens  want  in  thii  couuection  and  reflect  on  how  the  public  ih- 
*  terwjt  will  be  l>e6t«enred,  *^ 

Iji  ilie  course  of  tliW  memorandum,  the  following  plan  of  organisation  is  ob- 
served. The  memorandum  Is  divldetl'  into  tWo  parts,  appropriately  labeled.  In 
*   l*art  l,,lt  is  my  pur^)Otfe  to" address  t^ree  yelatiYely  broad  Issues  that  perrade 
numerous  provisions  of  the  regulations,  Th^y  are :  (A)  Whether  the  Department 
.  of  Health,  Kducatlou  and  Welfare  Is  Ju^stlfied  in  using  racial  discrimination  cases 
nnd  regulatipus  as  the  prototype  for  Uie  Title  IX  regulations  ;'CB)  Uie  meaning 
of  an  "educaflfoiLprograw  or  activity     and  {C)  the  meanlngu)f  a;'»program  or 
activity  receiving  Federal  flfianclal  assistance." 
Then,  in  V^rt  il,  these  broader  issu.es  are  related  to  the  specific  sections  of 
,    lIKW's  regirtatlons,  Indloating  on  a  "vjection-by-sjection  basis  the  extent  to  which 
it  Is  felt  that  the  regulatloas  are  consistent,  or  Inconsistent  with  the  Congressional 
Act,  ^  «  \r  - 

In  procee<lIng,  the  express  language  o'f  the  primary  active  clause  of  Title  IX 
should  I)e  kept  thoughtfully  in  mind.  It  provides  as  follows ; 

No  person  In  the  United  States  shall,  on  thel>ftsi8  of  sex,  be  Excluded 
from  participation  in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimi- 
nation under  any  education  .program  or  activity  receiving  federal  financial 
assistance  .  ,  .  .  ' 
This  claut*e,  In  its  elemental  divisions,  may  he  vici^-ed  as  follows : 
<1)  X6  person, 

(2)  iiLth6  United  States,  , 

(3)  shall,  on  the  basis  of  sex  - 

(4)  be  ejtcluded  from  participation  in,  be  denied  the  benefits  of,  or  l)e 

*  subjected  to  discrimination  under 

(5)  any  education  program  or  activity 
(0)  receiving  Fe<lerai  nnHnciat  assistance. 

Of  course,  it  is  a  fundamental  legal  principle  that  all  of  the  above  elements  must 
be  present  before  a  violation  of  the  statute  occurs, 

•  (A)  The  validity  of  the  contention  of  the  Department  of  Health,  Education,' 
and  Welfare  that  racial  discrimination  cases  and  regulations  may  be  used  as  a 
prototyi)€  for  their  Title  IX  regulations, 

( n)  The  meaning  of  an  "education  program  or  activity," 
(C)  The  meaning  of  a  "program  or  activity  receiving  Federal  financial 
Assistance." 

(A)  lUciAL  DrscBx:.:r;,VTiox:  A  Propee  PaoroTTfE?  .  , 

In  developing  the  Title  IX  regulations,  jt  is  unqontrovertcd  that  the  tH?i)art- 
•nonr  iisf»d  FMeral  court  decisions  And  former  HEW  regulations  perrainlnjr  ^to 
racial  discrimination  of  an  earlier  era  as  a  gnide  in  their  work.  Additionally, 
when  responding  to  inquiries  from  ray  office,  representatives  of  the  Departrtient 
have  cited  Federal  court  decisions  relative  to  racial  discrimination  as  their  au- 
thoritv  In  support  of  certain  provisions  of  the -reguiatitns.  For  example,  in  a 
V       letter  of  Qctol>er  25, 1074,  ^lr,  Tlieodore  A.  3Iil«^,  AMrWtant  General  Counsel  for 
^       Civil  nights,  I>epartmont  of  Health,  Edncaiion,  and  Welfare  stated :  "Since  the 
langimge  of  'Title  IX  so  closely  parallels  that  of  OWtle  VI  (relative  to  racial 
discriminatiott),  I  believe  it  to  be  legally  sound  that  interpretations  as  to  the 
scope  of  coverage  with  respect  to  TlUe  IX  should  also  parallel  interpretations  of 
^      Title  VI  in  siTnllar  areas." 

Without  agreeing,  one  can  understand  how  it  might  be  argued  that  a  couct 
decision  relntive  to  one" form  of  discrimination  may  be  cited  In  support  of  regula- 
tory action  pertaining  to  another  form  of  discrimlnationr Presumably,  this  argu- 
ment would  contend  tha£  discrimination  among  human  beings  ijj  essentially  the 
same^-and  the  principles  are  con0t(*ht  In  my  view.  It  is  important  to  dwell  on 
thls-aspect  of  the  underlying  philosophy  of  the  regulations  before  undertaking  a 
irtore-det4iiIed  analysis  of  Indlviaual  provisions,  for  this  assumption  by  the  De- 
partment is  fundamental  and  i>revad^s  numerous  specific  provisions  of  thft 
regulations, 

'  SEX  EQUAL  MOTKCTIOIT  OP  THE  UiWS 

Therefore,  let  ud  consider  the  appropriateness  of  citing  judicial  precedents 
developed  within  the*  context  of  racial  discrimination  as  support  for  certain 
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IHEW  pMlttont  reftrdinf  iK^n(i)4Crimtn&tion  as  support  for  certain  HEW  poel*  , 
.tions  reftrdinf  nondiscrimiattion  on  the  bads  of  sex.  A  discussion  of  this  point, 
«of,  course,  inrolves  an  examination  of  the  equaf  protection  clause  of  the  Four* 
teentb  Amendment  to  the  United  States  Constitution,  which  provides  simply  that 
•**Xo  States  shall .  .  •  deny  to  any  person  within  its  jurisdiction  the  egual  pro-  , . 
tection  of  the  laws."  It  is  elementary  that  numerous  court  decisions  fiave  pro-  - 
vided  interpretation  ;,of  that  Coustitutioaal  language,  and  to  fully,  appreciate  its  * 
planing,  one  must  consider  those  cases.  Law — the  product  of  human  efforts-:-  * 
|B,  by  its  rery  nature,  less  than  perfect ;  and  when  ti  law  attempts  to  ensure 
eqnaUtf,  its  restrictive  felitures  impact  upon  some  more  than  others.  An  absb- 
luttiy  perfect  balance  is  never  achieved*  nor  can  it  be.  Thus,  the  Supreme^Court,  ^ . 
in  Interpretinf  the  equal  pi'ote<:tio&  clause  of  the  Fourteentli  Amendiqent,  has 
held-that  laws  which  differentiate  among'peopl^are  acceptable  if  th^disparity 
in  ireatment  is^based  upon  a  rational  classification  and  all  persons^^within.that 
classification  are  treated  equally.  The  Court's  view  is  that  thi^ove^test  level  of 
equaii^    actiieved  when  people  who  are  similarly  situatediire  treated  equally, 
but  with  a  frank  recognitionithat  situa^io»-v|^; 

The  contention  is  that  this  recognition  reflects  realities  of  life  inherent  in  the 
nature  of  humanity  over  which  no  court  or  government  cj|n  gain  effective  control. 
Tor  example,  it  is  a  fact  of  life  that  people,  once  ybung,^grow  old;  and  to  re^iulre 
'^hat  all  10-year-blds,  25*year-old8,^and  75^year-olds  bcT  treated  altogether  as  one 
class  is  neither  the  purpose  Qor  the  meaning  of  '^jsqual  protection  of  the  law^.'' 
Hather,  the  Court  has  wisely  stated  that  all  Ih^duals  in  each  such  classiflca* 
'tlons  are  to  be  treated  equally,  but  to  require  i^ilar  treatment  for  the  10-year* 
olds  and  the  T5-year-olds  would  benefit  neith(W?,''and  would  unnecessarily  restrict 
iDoth.  This  is  the  meaning  of  the  Constitutional  guatantee  of  **equal  protection  of 
the  laws."  McDomM  v.  Board  of  Election  CommUsioneri,  3d4  U.S.  802  (1969)  ; 
McGo^ean  v.  ^(aryland,  366  U.S.  420  (1961) ;  Muller  v.  Oregon,  20S'^U.S.  412 
'(3908). 

In  JAndiUy  v.  "Naiuml  Carbonic  Ga$  Company,  220  U.S.  61  (1911),  the  United  * 
4;rutei)  Suprem'e  Court  state<l  that,  in  determining  the  reasonableness  of  a  statu* 
^toryArlassification,  the  following  criteria  should  be  considered :    * . 

1.  The  equal  protection  clause  of  the  Fourteenth  Amendment  does  not  take 
from  the  state  the  pow^r  to  classify  in  the  adoption  of  police  laws,  but  admits 
of  the  exercise  of  a  wide  scope  of  discretion  in  that  regard,  and  avoids  what  ^ 
is  done  only  when  it  Is  without  any  reasonable  basis^and,  therefore,  is  purely  « 
j^rbitrary. 

i,  A  classification  having  some  reasonable  basis  doies^t- offend  against 
.that  clause  merely  because  it  is  not  made  with  mathematical  nicety  or  be* 
'  cause,  in  practice,  it  results  In  some  inequity.  ' 
:       '3'.  When  the  classiflcatiouJn.^ch  a  law  is  called  in  question,  if  any  state 
of  fi^cfs  reasonably  caji  be  conwived  that  would  sustain  it,  the  existence  of 
thai  state  of  facts  at  Uie  timfe  the  law  was  enacted  must  be  assumed. 

4,  One' who  assails'thc  classffication  in  such  a  law  must  carry  the  burden 
of  showing  tbiit  It  does  not  rest  ur^n  any  reasonable  basis,  but  is  essentially 
arbitrary.  .  /\  \ 

The  Court  wfent  on  to  say  that  "the  classification  must  be  reasonable,  not  arbitrary, 
,an(l  must  rest  upon  some  ground  of  difference  having  a  fair  and  substantial^rela- 
tion  to  the  object  oX  the  legislation,  so  that  all  persons  similarly  circumstanced 
sball  be  treafee^d  alike." 

■The  foregoing  definition  was  recited  with  approval  by  the  Supreme  Court  in 
Morclu  v.  Doug,  354  U.S.  457  (195T).  Additionally,  in  Reed  v.  Reed,  4(y\  U.S.  71 
(1071),  tie  Supreme  Court,  in  striking  down  as  violative  of  the  equal  protection 
clause  an  Idaho  law  giving  preference  to  men  over  women  when  persons  of  the 
^arne  entitlement  apply  for  appointment  as  administrator  of  a  decedent's  cstato,  . 
.decided  the  case  on  the  basis  of  the  criteria  established  in  lAndaley  v.  'Satural 
V'lrhonio  Oas  Cfompany.  The  Court  said :  ' 

In. applying  that  clause  (eciual  protection),  this  Court  has  consistently 
recogifl^ed  that  the  Fourteenth  Amendment  docs  n<>t  deny  to  States  the 
power  to  treat  different  classes  of  persons  in  different  ways,  (citatidhs 
omitted)  The  Eqiial  Protection  Clause  of  that  amendment  does^;  however, 
deny  to  States  the jpower  to  legislate  that  different  treatment  be  accorded  to 
persons  placed  byvi  statute  into  different  classes-on- the  basis  of  criteria 
wholly  unrelated  to  the  objective  of  that  statute.  A  classification  *must  be 
reasonable,  not  arbitrary,  and  must  rest  upon  some  ground  of  difference  hav- 
ing a  fair  and  substantially  relation  to  the  object  of  the  legislation,  so  that 
.  all  perso^)S  similarly  circumstanced  shall  be  tuefinted  alike'. 
J  '       54-W77— .33    ^  . 
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The  Court  felt  that  glrlnj^  a  preference  to  men  over  women  In  the  administra- 
tion of  decedeutt'/entateif  indeed  wai  not  reasonably  aud.BubstantiBliy  related  to 
a  proper  legislatiye  puilxMje  because  there  Is  no  justification  ior  treating  women 
differently  than  men  in  that  regard.  However,  the  important  lesion  in  this  case 
1b  that  the  Sap>reme  Court  reaffirmed  the  teat  ot  classiflc|ition  enunciated  in 
linMey  y,  Natural  Carbonic  Ga$  Company,  and  it  did  so  in  1971,  stating  that  the 
CJouft  has.  "consistently  recognized  that  the  Foiirteei\Jh  .Amendment  does  not 
deny  to  the  Stktes  the  power  to  treat  different  classes  of  persons  in  different 
ways4'         /  „  *  * 

Therefore,  It  is  clearly  the  general  rule  followed  by  the  Supreme  Court  that 
it  Is  permiBsihle  under  the  equal  protection  clause  to  establish  rational  dasslflca- 
tions  wnich  hear  a  reasonable  relationship  to  a  proper  legislative  purpase,  and 
to  treat  various  classes  so  established  differently,  provided  that  all  persons  within 
a  i)articular.\cla8s  are  treated  e^tually.  The  Court  has  obviously  followed  this  long- 
establiahed/mle  because  it  provides  a  means  of  offering  an  "equal  protection  of  the 
laws"  without  unduly  denying  one  citizen  his  rights  Unnecessarily  in  un  overly 
zealous  attempt  to  ensure  another  equality. 

Additionally,  the  Court  has  recoguized  a  presumption  which  operates  in  favor 
of  the  reasonableness  of  legislative  classifications.  Under  this  presumption,  if 
any  state  of  facts  can  reasonably  be  conceived  that'would  justify  the  classi flea- 
Uon^  the  existence  of  those  facts  wUl  be  assumed  by  Uie  Court  to  be  the  basis 
for  the  Olasslfication,  and  the  legislation  will  be  upheld  as  not  violating  the  equal 
protect/on  clause.  Undsley  v.  Natural  Carbonic  Oas  Company.  Further,  in  MuH^ 
V.  Orcpon,  208  U.S.  412  (1908),  the  Court  held  that  there  are.  certain  "natural 
chissifiwUions"  which,  by  the  order  of  nature  and  the  being  o£  humanity,  are 
obviously  rational,  and  therefore,  aeecptable.  Such  "natural,  classifications"  the 
Court  said  indude  age,  sex,  weight,  and  height  lieallzlng  the  date  of  J/tf//cr  v, 
Orcfjon  (lOOS),  it  will  be  necessary  to  subsequently  consider  the  validity  oC  that 
decision  In  the  light  of  more  recent  decisions  and  modem  circumstances. 


In  fairly  recent  years,  the  Court  has  developed  an  exception  to  tl^o  gcuoral 
^le  discussed  above.  This  exception  evolved  out  of  the  race  discrimination  cases 
y>f  the  1060^s  and  it  provides,  in  essence,  that  where  the  daasifloation  Is  t>ased  on 
certain  "suspect  criteria,"  or  where  the  jilassiflcation  restricts  a  "fundamental" 
right,  a  stricter  test  of  the  validity  of  the  classiflcatlon  will  be  applied. 

Jn  ShapHo  v,  Thompson,  394  U.S.  618,  th^  Court  held  that,  where  such  "suspect 
criteria"  or  *'fundamcntal"  rights  are  involved,  the  classiflcatlon  must  not  only 
nioet  the  standards  of  the  traditional  test  of  reasonableness,  as  indicated,  but 
th^e  must  ahjo  be  a  compelling  state  interest  served  by  the  classiflcatlon.  Under 
this  exception,  little  or  no  presumpion  is  Indulged  in  favOr  of  the  validity  of  the 
classification ;  but  it  most  stand  or  fall  on  its  own.  The  Constitution  of  the  XJnit€4 
States,  Analysis  and  Interpretation^  at  page  1474  (1973).  Of  course,  race  has  been 
held  to  be  a  "suspect  criterla"'and  classifications  based  on  race  have  been  held 
to  bo  vicia tlvc  of  equal  protection,  aljsent  a  compeUing  state  interest.  Broxon  v. 
Board  of  Education,  347  U.S.  483  (1954-)  \  Hunter  v.  EHckion,  893  U.S.  385  (1969). 
However,  even  in  mn  rognrd»  the  Court  held  in  Lee  v.  Washington,  390  U.S.  333 
(1968).  that  "preflervatiOtt  of  dlacipline  and  order  in  a  Jail  might  Justify  racial 
segregation  there  if  showil  to  be  necessary  (anA  compelling  to  the  interest  of  the 
state)."  The  Constitution  of  the  United  States,  Analysis  and  Interpretation,  at 
pnsre  1474.  footnote  4  (1073)^  * 

While  race  has  been  the  primary  application  of  the  "suspect  criteria"  excep- 
tion^ nationality  and  alienage  may  also  be  included.  Oraham  v.  Richardson 
403  U.S.  865  (1971).  But,  while  "suspect  <friteria"  Is  directe<l  to  the  reasonable- 
ness of  the  classification,  the  "fundamental"  rights  question  Involves  the  T&Udity 
of  the  legislative  purpose.  Only  a  compelling  state  interest  will  justify  the 
abridging  of  such  rights.  Exam^iles  of  "fundamental"  rights  Include  the  right 
to  vote,  Dunn  r.  Bhimstein,  495  U.S.  330  (1972) ;  the  right  to  IntersUte  travel, 
Shapiro  v,  Thompson,.  SSHt  U.S.  619  (1969) ;  the  .right  to  be  free  of  wealth  dis- 
tinctions In  the  criminal, processJ>Ta*e  r.  Short,  401  U.S.  395  (1971) ;  the  right 
to  procreation,  Shinner  v.  Oklahoma  e(s  tel.  WllUamion,  316  U.S*  535  (1942) . 

The  application  of  this  stricter  test  haf  been  limited  to  criteria  Involving  race, 
nationality,  alienage  and  the  Court  has  generally  attempted  to  st|rlke  down 
effort*  to  structure  cUsslflca  tions,  however  derived,  which 'have  the  practical 
effect  of  classifying  by  race,  / 
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PillVATE  VEttSUS  STATE  ACTION 


While  the  above  discussion  has  been  directed,  largely  at  state  action,  that  l8 
to  say  state  i|iW8  e^stabli^hing  classifications.  It  Is  lmi>ortant  to  note  tlut  ac^on 
in  this  regard  may  be  of  a  private  nature,  as  opposed  to  goveruuiental,  \MtU 
regard  to  private  action— that  is  to  say,  aeUon  by  individual  citizens,. or  private 
Institutions— the  Court  has  taken  the  position  that  the  equal  protection  chuise, 
docs  not  apply,  and  privately  established  ci?sslfications  however  unre^^^ 
not  constitute  a  violation.  In  Shelley  v.  Kramer,  m  13.  (1948),  the  Couft 
•aid  that:  ^'The  14th  Amendment  erects  no  shield  against  merely  private  pori- 
ducL  however  discriminatory  or  wrongful/'  This  Of  course.  Is  u  franli  realisation 
by  the  Court  that,  while  It  can  strilce  down  and  prohibit  governmentally  imposed 
discrimination.  It  cannot  effectively  control  the  minds  of  ciUzens  which  are  ulti- 
mately answerable  to  a  higher  tribunal.  ^  ^  . . 
'  On  the  other  hand,  while  the  e<iual  protecUon  clause  does  not  empower  the 
Supreme  Court  to  review  prlyate  classlflcatlons.  Congress  has  acted  In  this  rejf  ard, 
and  the  Court  has  upheld  such  Congressional  enactments.  For  example,  the  Court 
4id  not  have  the  authority  to  prohibit  racial  discrimination  in  publtc accommoila- 
Uons,  but  Congress  enacted  the  Civil  Klghts  Act  of  xm  prohibiting  such  dis* 
crimination.  In  Heart  of  Atlanta  Motel  v.  l/.S.,  370  US.  241  (19ai).  that  provision 
was  .upheld  by  the  Court;  and  regardless  of  prior  debate  concerning  Congress 
authority  to  regulate  such  private  action.  It  is  clear  that  Congress  may  now  do  so. 
Of  course,  prior  to  1972,  Cougressioual  limitations  upon  the  right  of  private  citi- 
«ens  and  e<lucatlonal  Institutions  to  establish  classifications  of  their  own  choosing 
had  been  limited  primarily  to  matters  pertaining  to  race,  religion,  color,  national 
orlglnTand  the  like.  And  even  with  the  enactment  of  Title  IX  of  Uie  Education 
Amendments  of  1972  relative  to  dUcrimlnaUon  on  the  basis  otsex  "under  any  edu- 
cation program  or  aetlyity^  receiving  Federal  financial  assistance  .  .  .,  Congress 
has  only  partly  limited  private  or  state  classifications  using  sex  as  a;cnterla. 
To  l>e  sure,  there  are  other  Congressional  enactments  pertaining  to  equal  employ- 
ment oi»portunlty,  etc..  but  cleariy.  Congress  has  not  chosen  to  directly  pattern 
legislation  relative  to  sex  as  a  classification  after  the  racial  legislation  of  an 
earilei-  era.  For  example,  under  exlstiug  law,  public  accommodations  may  not  be 
restricreu  on  tne  oums  ol  ittcc*  uul  nurj  i/s  *vo^^*k-».x-v  t^*-  — ^ 
It  is  not  immlsslble  to  maintain  any  racially  separate  classes  In  public  education 
Institutions,  but  It  Is  permissible  to  malnUin  certain  separate  classes  for^boys  and 
girls,  even  under  the  extreme  position  advanced  by  the  Department  of  Healtlu 
Education,  and  Welfare. 

IS  SEX  A  "flUSPEOT  CBITEBIA?'' 

But  recalling  that  HEW  Is  citing  Federal  court  decisions  and  former  HEW 
guidelines'  as  authority  for  many  of  the  provisions  contained  in  the  Title  IX 
regulations,  one  is  compelled  to,pohder  the  validity  of  .?uch  action  in  terms  of 
legal  scholarship  and  decisions  of  the  United  States  Supreme  Court,  Jf  HE\N 
considers  that  there  is  no  legitimate  distinction  between  race  as  a  classification 
and  Sex  as  a  classification,  so  that  they  may  be  vle\fed  collectively  and  a  race 
discrimination  case  ma^  be  clte<l  in  support  of  a  sex  discrimination  f^^gulatlon, 
and  vice  versa,  one  wonders  If  the  United  States  Supreme  Court  hn,s  adopted  thi^j 
view  Having  reviewed  above  the  position  of  the  Court  regarding  race  as  a 
classification,  let  us  now  continue  our  review  of  the  decisions  of  the  Court  tela- 
tlve  to  sex  as  a  classification.  Surely,  it  is  uncontrovertible  that  the  United  States 
Supreme  Coitrt,  ^Ith  its  twenty  years  of  hjstory  in  striking  down  acts  of  dis- 
crimination, is  uniquelv  qualified  to  determine. the  Talldity  of  HEW's  contention 
that  racial  discrimination  cases  and  regulations  ate  an  appropriate  authority  to 
«upi)Ort  sex  (liscrimlnatlon  regiilatlons  which  are^snpposed  to  implement  a  Con- 
gressional Act^How  then  does  the  CMurt  view  sex'as  a  criterion  for  establishing 
a  ratirfiml  ciasslflcatlon  under  the  equal  protection  clause?  Does  the  Court,  lilce 
IIBVV,  view  sex  as  a  criterion  on  the  same  footing  with  the  previously  disap- 
proved efforts  to  establish  race  as  a  criterion?  Because  of  the  HEW  assertion  of 
'slmllariiy  this  quosUon  Is  clearly  central  to  a  consideration  of  the  consistency 
of  the  Title  TX  "regulations  with  tiic  Congressional  A<*t  .Let  us  then  briefly  rovlow 
what  tJiQ  Supreme  Court  hrfs  said  about  sex  as  a  classification  under  the  equal 
protection  clause ;  *  ^     ,  • 

T       Prior  to  November  22.  1071,  tlie  United  States  Supreme  Court  has  never 
'    Invalidated  any  law  or  regulations  discriminating  between  people  solely  on^ 
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account  of  their  ^'tx.  In  a  number  of  earlier  decisions  sPannintr  almost  a 
c<'ntury— from  Bradwell  v.  lUinoU,  83  U.S.  (16  Wall.)  130,  In  1873  throufi 
Florida,^  368.  US;  57,  In  1961— the  Court  has  uniformly  rejected  tne 
axfmi^bt  that  yarioda 'flex-baaed  atata  laws  contraTened  certain  foanrnteet 
jOf  thf!^  fourteenth  ameDdment."  **Sex  IMacriminatlon  and  the  Soprem'e 
^;onrtr^l971~1974,"  New  York  UniverHty  Law  Review^  hj  John  D.  Johnstou, 
'?r.,;Pfbfe»«or  of  Uw,  Vol.  40,  No,  5  (Nor.  1974) . 
As-Pfofeaaor  Johnston  pointa  out,  darlnf.the  period  1971  through  1974,  the 
Conrt  heard  and  decided  six  cases  dealing  with  this  qneation.  In  Reed  v.  Reed 
(1071)rineTiou»l7  discussed,  the  Court  clearlj  appUed  the  traditional  '^rational 
^lassificacibn''  teat.  Then,  In  1972,  the  Cfourt  decided  Stanley  v.  lUinoii,  405  U.S. 
•<M5,  ^hl^h  ^nTolred  an  Illinois  sUtute  declaring  that  the  mother  was  the  sole 
parent  df  an  illegitimate  child.  The  coostitntionalitj  of  the  statute  was  chal* 
lenged  by  the  father  of  thfi  illegitimate  child.  In  striking  down  the  statute,  the 
*  Court  decidea  the  case  primarily  o^  "due  process  of  law"  grounds,  finding  that 
the  father  bad  been  denied  custody  of  the  child' wltliout  the  benefit  of  a  hearing 
as  to  his  fltneii  to  be  its  guardian.  While  mentioning  th^-^'eqnal  prY>tection  clause''  • 
wifhln  the  context  of  married  Tersus'linmarried  fathers,  the  Court,  in  resting  the 
weight  of  the  deci^sfon  on  the  "doe  process  clause,''  elected  not  to  directly  address 
the  question  of  sex  as  a  classification  under  the  Ve^ual  protection  clause.'' 

In  1972,  the^  Court  heard  ^i^'r^f/fro  v.  Richard  font  411  U.S.  67T.  The  case 
inrolred  an  Air  Force  officer  who  attempted  to  claim  her  husband  as  a  dependent 
Jn  order  to  obtain  housing  and  medical  benefits.  The  statutes  authorizing 
depfndents'  allowances  for  military  pereohnel  provided  that  married  males  were 
"ellgiWe^to  receire  allowances, without- proof  of  their  wives'  actual. dependency, 
whereas  females  were  required  to  prore  that  their  husbands  were  dependent  upon 
Ihem  for  more  than  one-half  of  th.eir  support.  While  the  Court  Iield  the  ^ta^ute 
Inralid  as  Tiolatire  of  the  JTlfth  Amendmenfct^dr^e  process-equal  protection  stand- 
ards, the  majority  of  the  Court  declined  to  treat  sex  as  a  ^'suspect  criteria?' 'justi- 
fying the  more-strict  reriew  test  *  r 

During  the  foUowing  term,  the  Court  heard  Clereland  Board  of  Education  t. 
T^afieur,  414  U.S.  632  (1974),  Before  the  Court  was  a-ch^Uenge  to  the  yalidtty 
of  mandatory  pregnancy  leare  regulations  imposed  by  two  public  school  boards 
ui^m- their  f^emale*  teachers.  I>eciding  the  case  on  due  process  grounds,  the  Ma- 
jority held  that  a  regulation  mandatory  pregnancy  leare  four  or  fire  months 
prior  t0  birth  of  "the  child  was  arbitrary,  as  were  regulfctions  prohibiting  re- 
employment prior  to  a  stated  period  following  birth ;  but  it  upheld  a  rule  making 
the  teacher  eligible  for  re-employment  as  soon  as  a  physician  certified  her  fitness, 
but  deferring  her  resumption  of  responsibilities  until  the  beginning  of  the  next 
school  year  after  'uch  certification.  The  Court  indicated  that  the  latter  rul^ 
Kerve<l  a  legitimate  state  interest  in  presenring  continuity  of  instruction ;  and  it 
was  suiBclehtly  flexible  to  take  into  account  indiridual  differences  among  women 
as  to  when  they  could  resume  employment  following  childbirth.  The  decision 
did  not  indicate  that  pregnancy  is  not  a^condltion  unique  to  women*  or  that  tt 
is  analogous  to  any  other  temporary- disability.  On  the  contrary,  the  Court  upheld 
a  rule  requiring  a  certincation  of  Htness  by  a  physician  before  a  woman  who  had 
given  Mrth  could  resui^e  employment  There  was  no  indication  of  eridence 
that  any  such  certification  was  required  for  men  who  had  \undergone  any 
InArmity,  or  that  it  was  required  of  women  for  any  infirmity  other  than  pregnancy. 
Herice.  the  Court  approved  the  treatment  of  pregnancy  as  a  condition  unique  to 
women,  justifying  a  special  rule  of  a  distinct  classification  of  teachers,  - 

Three  months  after  the  LaFleur  ca«e,  the  Court  decided  Ki^hn^r.^Slievint 
416  U.S.  3Ct  (1974).  Under  consideration  was,  the  constitutionality  of  aifl^rida  • 
statute  which  granted  a  |500  exemption  from  od  valorem  property  taxation  to 
eterjr  '*widow%  blind  person,  or  totally  and  permanently  disabled  person."  The 
stahite  was  challenged  by  a  widower.  The  XJourt  upheld  the  statute,  and  based 
Its  (^cislon  on  the  traditional  ^^rational  classification"  test,  citing  thtt  Reed  case 
as  authority.  The  Court  said:  . 

Jt  has  been  ably- pointed  out  that  the  object  of  the  legislation  here  in 
question  is  "to  reduce  to  a  limited  *e3c.tent  the  tax  burden  on  widows  who 
own  property  to  the  value  of  $600  and  . . .  thereby  to  reduce  the  disparity  ' 
Ifetween  the  economic . , .  capabilities  of  a  man  and  a  woman (W)  omen 
workers  as  a  class  do  not  earn  as  much  ashmen.  Certainly  t^ls  has  a  "fair  and 
substantial  relation"  to  the  ability  of  women  property  owners  to  pay  taxes 
on  property  of  even  minimal  value. 
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Wjhetli^  the  decision  represents  a  view  toward  the  inability  of  women  to 
compete  for  salaries  because  of  elements  inherent  in  their  being  or  because  of 
social  factors  and  attitudes  is  simply  not  stated.  All  that  is  stated  is  that  the 
,  Court  determined  ^tbat  the  statue  treating  women  di£^erently  from  mcu  i» 
acceptable. ' 

finally,  the  Court  heard  QcduUig  v,  Aiello,  417  U.S.  484  (1974),  The  case 
arose  out  of  a  California  statutory  program  providing  benefits  for  employed 
l)Crsons  unable  to  perform  their  usual  duties  because  of  physical  or  mental 
disability,  but  denying  such  benefits  to  pregnant  women  for  loss  dtwork  due  to 
pregnancy  or  any  complications  arising  therefrom,  during  the  pregnancy  and /or 
2S  days  after  its  termiuatlQD..The./OM;cr  Federal  Court  found  that  thcpregnancy 
classification  was  a  "suspect  criteria"  invoking  the  more  strict  review  test,  but 
the  Supreme  Court  reversed  the  lower  court  and  refuted  to  accept  pregnancy  at 
a  "suspect  criteria."  Interestingly,  the  Court  denied  that  the  classification  was 
baswl  upon  "gender  as  such,"  It,  concluded  that  the  classification  was  not  on 
gender,  but  on  the  basis  of  pregnancy ;  and  while  only  women  can  become  pregnf^nt, 
the  factaloae  was  not  held  to  be  determinative.  'Xhe  Court  said  *'The  pro-am 
divides  potential  recipients  into  two  groups — pregnant  women  and  non-pregnant 
persons.  While  the.  first  group  is  exclusively  female,  the  second  includes  members 
of  both  sexes." 

During  the  same  period  when  the  above  sir  cases  were  being  considered  by,  the 
.Supreme  Court,  another  case  was  assending  through  the  Federal  appelate 
process.  Arising  out  of  the  State  of  Kentucky,  Ruth  Robinson  v.  The  Board  of 
Regents  of  T^astern  Kentucky  University^  475  F,  2d  707  (1973),  was  heard  by  the 
Unite<l  States  Court  of  Appeals  for  the  sixth  Circuit,  and  a  decision  was  rendered 
on  March  28, 1973. 

The  case  involved  a  class  action  by  a  female  student  to  challenge  dormitory 
curfew  restrictions  at  Kastcm  Kentucky  University  which  were  applicable  only 
to  women -studj&nts,  Tlie  suit  was  dismissed  by  the  Unite<l  States  District  Court 
for  tlie  Eastern  District  of  Kentucky,  and  the  praintiff  appealed.  It  was  expressly 
charged  tlmt  ''the  University,  by  imposing  dormitory  hours  for  women,  while 
granting  self-rcgulate(l hours  to  all  male  students,  regardless  of  age  or  permission 
from  their  parents,  had  violated  her  Fourteenth  Amendment  right  to  the  equal  pro- 
tection of  the  law,''  Thi^^Pcase  clearly  presented  for- judicial  review  the  position 
advanccil  in  the  HKW  rogulations  implementing  Title  IX.  Section  S6:^Tot  the 
HEW  regulations  provides  that;  recipient  (educational  institution)  shall  not, 
on  the  basis  of  sex,  apply  different  rules  or  regulations  ,  ,  .  related  to  hous- 
ing ..."  .  ,  ,  . 

In  upholding  the  University  regulations,  the  Conrt^o/  Appeals  decided  the  case 
by.  the  traditional  "rational  classification"  standard.  Citing  numert)us  cases,  in- 
cluding JAndslev  v,  Xaimal  Carbonic  Gas  Company  (1911)  and  Reed  v.  Reed 
(1071),  both  discussed  ea^^icr  herein,  the  Court  said  that  "The  equal  protection 
clause  does  not  require  identical  treatment  for  all  people.  The  states  retain, 
Imdcr  the  Fourteentlr  Amendment,  the  power  to  treat  different  classes  of  persons 
in  different  Way^."  Continuing,  the  Court  said ;  "Courts  often  have  upheld  state 
classifications  based  on  sex," 

Explaining. the  two  standards  that  the  Supreme  Court  uses  in  reviewing  "equal  . 
protection"  cases  ("rational  classification"  v.  "suspect  criteria"},  the  Court  of 
Appeals  said : 

Two  separate  and  distinct  stiindards  of  review  under  the  equal  protection 
clause  have  emerged.  The  first,  which  has  a  much  longer  history.  Is  the  tra- 
'  ditional  or  rational  basis  test.  It  requires  that  a  state  classification  be  up- 
helil  unless  there  is  no  rational  relationship  between  the  classification  im- 
|)Oscd  by  the  state  and  the  staters  reasonable  goals.  Under  this  standard, 
"(a)  statutory  discrimination  will  not  l>e  set  aside  if  any  state  of  facts 
reasonably  mhy  be  conceived  to  justify  it,"  (citations  omitted) 
The  second  alternative  standard,  the  compelling  state  interest  test  ("sus- 
,  pect  Criteria"),  is.  relatively  recent  in  formation  and  provides  a  greater  bur- 
den for  the  state  to  meet  in  justifying  a  classification  in  its  statutes,  or  reg- 
ulations. This  test,  which  becomes  api)licable  when  a  fundamental  right  of 
the  aggrieved  party  is  at  issue  or  a  susiMict  classification,  such  as  race,  is 
used,  requires  that  to  jn.stify  tl|c  clarification,  tlM>  state  must  demonstrate 
a  compelling  state  interest 
Returning  to*the  precise  issue*  presented  in  Robinson  v.  Board  of  Regents,  the 
Court  said  that  "in  this  case  we  can  find  neither  a  fundamental  right  at  issue 
nor  a  suspect  classificatiOH  being  applied,  .  .  *  (W)e  conclude  that  the  rational. 
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relationship  or  trtditionftl  standard  of  equal  protection  rerlew  is-  tppH<:able 
liete, . . .  The  goal  of  safety  is  a  legitimate  concern  of  the  Board  of  Regents  and 
•    this  court  cannot  say  that  the  regulations  in  question  are  not  rationaiiy  related* 

to  t5ie  effectuation  of  this  reasonable  goal  A  classification  having  some  rea- 

SoiiaUIe  basis  does  not  offend  the  equal  protection  clause  merely  because  it  is 
not  drawn  ^with  mathematical  nicety/'  The  Judgment  of  the  lower  court,  in  dis- 
mis5sing  the  case,  was  aflltmed.  .  ^ 

On  Augufct  1,  lp73,  tfiTe  plaintiff  filed  a  writ  of  certiorari  in  the  United  States 
>  Supreme  Court  seeking  jreview  by  that'  court  of  the  question  of  whether  sex  J» 
''suspect  criteria"  and  whether  she  had  been  denied  ''equal  protection,  of  tht 
law."  Obviousiy,  the  Supreme  Court  was  tlien  presented  with  the  opportunity 
to  hear  the  case,  and  iu  its  wfsdOm,  esUbiish  sex  as  a  "suspect  criteria"  forever- 
wore.  Howerer,  HolHnton  r.  Board  of  RegmU  laid  d,ormant,-no  action  being 
taken  by  the  Supreme  Courf  on  tiie  writ  of  certiorari,  while  the  Couft  heard  and 
decided  Kahan  v.  S^evin  KniX  Geduldig  t.  Aiello,  both  of  which,  as  previously  in- 
dicated, were  decided  on  the  basis  of  the  traditional,  rationai  ciassiflcation 
standard ;  and,  as  noted,  in  Gedulding  v.  Aiello,  Jthe  Supreme  Court  wcpressly  ovei> 
tumed  the  lower  Court*  decision  faroring  pregnancy  as  a  **suspect  criteria." 

What  then  did  the  Supreme.Court  do  with  Robin9on  v.  Board  0/  RegcnUt  On 
MJy  13, 1974.  the  Supreme  Coiirt  denied  certiorari,  ^16  U.S.  982  (Supreme  Court 
Docket  No.  73-221).  Cleariy,  the  Suprenie  Court  felt  that,  in  reviewing  six  sex 
diijcrimlnation  cases  within  four  years  and  refusing  to  find  sex  to  be  a  "suspect 
criteria,*',  or  even  to  strike  down  such  a  classification  on  equal  protection 
Kroumls.  the  question  had  been  decided.  Thus,  the  decision  in  RoUnMon  v.  Board 
oJ  Rci^U,  favoring  the  right  of  a  state-supported  University  to  establish  dif- 
ferent dormitory  curfew  rules  for  women  students  tlian  for  men  students,  stands 
approved  by  the  United  States  Supreme  Court. 

In  conclnslon,  it  appears  that  the  Court  has  modified  its  historic  position  only 
sUghtly  in  that  it  wiil  review  aileged  8*x  discrimination  cases  and  possibly  strike 
down  a  state  law  or  regulation  if' it  appears  that  the  aggrieved  party  has  been 
denied  -due  process  ofvlaw."  But,  it  appears  equally  clear  that  the  Court  has 
had  ample  opportunity  t(>  consider  the  proposition  of -^whether  the  question  of 
sex  discrimination  is  on  the  same  footing  with  racial  discrimination,  as  the 
Department  of  HEW  contends.  Clearly,  the  Supreme, Court  has  responded  in  the 
negative  and  refused  to  follow  its  own  precedents  reiative  to  race  discrimination 
cases  when  deciding  sex  discrimination  questions. 

It  is  therefore  submitted  that,  since  the  United  Stnt^  Supreme  Court  does  not 
"  vi*e\v  race  discrimination  precedents  as  supportive  of  sex  discrimination  conten- 
tions, the  Department  of  flBW  is  not  justified  in  utilizinjg  either  race  discrimina- 
tion cases  or  race  discrimination  regulations  as  suwx>rtlve^  of  its  regulation* 
,  o  implementing  Title  IX. 

(B)  BDUOATioir  PaooRAM  08  AcnviTT  ^ 

Section  901  of  Title  IX  provides  that  the  prohibition  relative  to  exclusion  or 
discrimination  on  the  basijf  of  sex  shall  pertain  to  "any  education  progxam'or 

activity  "  It  is  important  to  note  tliat  Congress  did  not  say  "any  program  or 

nctivitv."  It  qualified  the  term  by  prefacing  it  with  the  word  "education."  There- 
fw.  the  prohibition  relative  to  discrimination  on  the  basis  of  sex  extends  only  to 
programs  and  activities  that  are  a  part  of  the  education  proem.  - 

However,  the  Department  df  Health,  Kducatlon  and  Welfare  In  its  regula- 
tions has  elected  to  adopt  an  extremely  broad  definition  of  the  temy^'education  f 
and  therefore,  it  is  necessary  to  consider  e.'^actly  what  is  considered  to  be  an 
"eiiucatfon  program  or  activity"  under  Title  IX. 

Even  a  superficial  survey  of  reported  Court  decisions  throughout  the  nation 
reveals  that  structured  physical  education,  or  physical  training  programs,  which 
are  a  part  of  either  the  required  or  elective  curriculum  of  an  educational  Institu- 
tion, are  considered  to-be  education  programs  and  activities.  Accordingly,  there 
is  no  d6ubt  of  the  inclusion  6i  snch  programs  within  the  meaning  of  the  term 
"education"  in  section  901  of  Tltie  IX. 

However,  since  the  IIBW  regulations  include  "e.^toiCurricular"  programs  and 
activities  in  their  coverage  of  applicable  programs  and  activities  (H«W  section 
86.31).  it  becomes  pertinent  to  consider  whether  extracurricular  programs/ and 
activities  are  properly  within  the  purview  of  the  term  "education."  It  is  a 
fundamental  rule  of  construction  that,  unless  a  contrary  intent  is  expressly  evi- 
dencetl,  words  within  x  statute  shall  be  given  their  common,Tiatural,  or  customary 
meanings.  Bouiherland*9  Statutory  Oonstntctiont  fourth  edition,  Voinme  2-A, 
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|46.01.^pa«es  48  and  49;  Order 'of  Railway  Conducidn  of  America  t.  Swann, 
«*iaU.S.52Vv(lJH7).  !  '  .  . 

■Kxirtter,'Jveb$ietf9^2{fno  Wl^rld'^ Dictionary  of  the  American  Language,  second 
cojlege  e<iItIon  (1972)  states  that  ^iM?ation  involves  ^'formal  schooUng  at  an 
in.stltudon  of  learaing;  systemic  study  of  the  methods  and  theories  of  teach- 
ing and  learnnig/;."Cnrriculum'\Ia  defined .  therein  to  mean  "a  fixed  series  of 
Btu(lle.s*^r^ulre{l,/as  in  a  college,  foi^.  graduation,  qualification  In  a  niajor  field  of 
iPtudy,  etc.;  all/bf  the  courses,  collectively /offered  in  a  school,  college,  etc.,  or 
'laa<i)(irtlculair  subject"  On  the  othe/U&ujk/^extracurricular"  is  defined  there- 
in to  mean  "not  a  part  of  the  required  curriculum-;  outside  the  regular  course  of 
■tudy'butlinder  Ibe  tupen-islon  of  tie  school." 

Clearly  extracurricular  programs  and  .activities  are  not  commonly  and  cu«- 
to^rilT  considered  tOr  be  withihi  the  :term  '^education."  This  commentator  Is 
notati-are  of  any  United  States  Supreme 'Court  deoisionij  attempting  to  define 
the  meaning  of  the  term  "education"  In  this  context.  Further,  a  constitutional 
lawyer'ln  the  American  Xaw  Division  of  the  Library  of  Congress  indicated  the 
•ame  conclusion.  .        ^,  .  .  .  «... 

However,  in'its  recent  decision  In  San  Aniowio  School  Di9inct^j,  Rodnguez, 
411  UrS,  1  (1973),  the  Sujprem^  Court  held  "that'  there  was  neitlier  a  suspect 
>U>«sifl<ation  nor  a  fundamental  Interest  Involved"  In  the  philntlffs  contention 
that  he  i^ad  been  denie<l  CQuaf  educational  opportunity  In  violation  of  the  equal 
protection  clause  of  the  Fourteenth  Amendment,"  and  "that  the  (educational) 
•vstem  must  be  Judge<i  by  the  tradltlonalr  restrained  standard,  and  th«it  the  sys- 
tem was  rationally  related  to  the  SUte'a  Interest  In  protecting  and  promoting 
local  conti^l  ot  education."  Comtituj^on  of  the  United  Statei,  AnalyiU  and 
/n*er/)re<«<ion,  page  SUB  (19T4  Supplement).  '  ^ 

AiUUtionaUy,  the  Supreme  Court  said  that .  .  the  Importance  of  a  service 
performed  by  the  State  does  not  determine  whether  It  must  be  regarded  as  funda- 
mental for  purposes  of  examination  under  tlje  Equal  Protection  CHause.  .  .  • 
(T)lie  answer  lies  In  assessing,  whether  there  Is  a  right  to  education  explicitly 
or  Iraplldtlr  »waranteed  by  the  Constitution."  The  Court  concluded  that  "A  right 
to  e<)ucation  Is  not  expressly  protected  by  the  Constitution,"  and.  It  was  "un- 
willing to  find  an  implied  right . . ."  Constitution  of  the  United  States,  Analysis 
mnd  Inter jMret4^tion,  page  S119  (1974  Supplement).*  ' 

It  is.  therefore,  evident  that  the  Supreme  Court  has  not  l)een  willing  .to  ex- 
pend the  "suspect  criteria*'  or  "fundainental"  right  test  mider  the  equal  protec- 
tion cijiuse  to  nonntcial  discrlmhiafiou  In  educatt<5hal  opportunity.  Further, 
*tJie  court  has  concluded  that  there  is  no  Constitutionally  protected  right  to 
e<hwr.ition.  Applying  the  common,  customary  meaning  of  the  term  "education ' 
and  the  term  "c^ra curricula r"  cited  above  In  the,  light  of  the  Court's  declslen 
in  San  Ant<mio  School  DisiHct  v.  Rodriguez,  it  Is  obvlous  that  the  Supreme  Coijrt 
has  declined  to  follow  It^  precedents  relative  to  the  {'suspect  criteria"  test 
(racial  discrimination)  when  assessing  the  aTallablllty  ot  educational  opitor- 
tunity.  It  Is,  therefore,  submitted  thai  tJie  I>epartment  of  HEW  is  not  Justified 
In  iiting  Stipreme  Court  decisions  Involving  racial  discrimination  or  In  using 
Title  VI  regulations  as  a  prototype  In  extending  the  Title  IX  reprulntlons  to  In- 
clude Vxtmcurrlcular  programs  and  activities,  or  other  nonacadcmlti  services.  , 

Therefore*,  the  common,  customary  hieaning  should  1>€  given  to  the-tecm  *  edu- 
cation" In  taction  901  of  Title  IX.  Tlmt  plain  meaning,  as  previously  Indl<mted, 
does  not  Include  extracurricular  programs  and  activities.  It  Is  equally  obvious 
that  the  term  cannot  properly  be  extended  to 'include  J?tudcut  housing,  medi- 
cal services  and.  benefits,  and  other  such  services  offered  by  an  educational 
Institution.'  ,  ♦  <  «  , 

^{O  J^(?ORAM  OR  ACTIVITT  KECWVINO  FEDERAL  FINANCIAL  ASSISTANCE  ^ 

In  addition  b  the  limitation  of  the  appHoablllty  of  Title  IX  to  an  "educatldn 
proL'r.im  or  activltv"  as  Indlcatwl  In  the  prccedlnjr  s^ection'  of  Part  I  of  this 
memorandum,  section  001  of  Title  IX  provides  that  the  prohibition  of  exclusion, 
or  di.-'crlinlnatlon  (>n  the  Im^Is  of  sex  applies  only  to  ;*education  programs  and 
aotlviMcs  receiving  Fe<leral  financial  ji5<sl<;tance."  Thus.  It  Is*clear.that  not  Jill, 
e<lucation  programs  and  activities  are  included.  The  statute  applies  only  to  those 
which  receiveFederai  financial  assistance.  *  ,  u  * 

However  the  Department  of  Health,  Education  and  Welfare  ha?  extended 
Its  regulations  to  Include  every  "education  prognim  or  activity  .  .  ."  ".  •  ■  ^^liich 
receives  or  hotiefits  from,  (emphasis  added)  Federal  financial  assistance.  (HtiW 
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regrulatidns,  section  8C.11).  Cbvimisiy,  Confess  in  iti  enactment^  Title  IX 
did  not  say  '^br' benefits  from  Federai  financial  assistance/*  HI5\V  added  tliat. 
•  I^rther,  the  word  **b€nefi'ts"  Is  used  three' timet*  in  Title  IX,  once  in  subsection; 
(a)  of  section  901,  and  twice  in  subsection  (b)  of  section  901.  In  a il'^hree  instances, 
the  word  is  clearly  used  to  modify  "p^son,"  "peisitis/' -or  "members  of  one  sex." 
At  no  time  U  it  uied  to  modify  the  phrase  **€ducation  program  or  activity**  at' 
lipWt  useof  th%4cord$ugge9t9,  ,  • 

•  Since  the  language  o^^Titie  IX  avtal^  in  terms  of  "receiving  Federal  financial 
^     • .  assistance,"  it  is  useful  tu  consider  th^  meaning  qf  th^  term  '^receiving."  Realizing 

tliHt  this  term  Jias  iustoricaily  been  employed*  in  the  drafting  ift  iegislatiouf/' 
in.  addition  to  its  wide  use  througJiout  the  law,  the  commentator  befieves  that  « 
^     (stecourse.to  a  more  legalistic  definition  is  appropriate  (although  application  of 
the  common,  customary  definition  as  contained  in  Webster  would  render  the  same- 

•  result).  Corpus  Jurii^  Secundum;  Volume  74/  ''Receive,"  page  643,  provides 
that  **.  .  .  'receiving'  ne<^essarily  implies  consenting  to  receive,  and  that  there 
is  a  receiving  whenever  there  is  a  cjimnge  of  possession;  as  vjhen  one  parts  with 

'the  control  ota  thjng  and  another  takes  and  accepts  it."  Clearly,  the  act  of 

•  I'rcceiving"  occurs  and^is  completed  when  one  entity  deliver.^  possession  of  n  thing 
to  another  entity,  which  accepts  it.  There  is  no  basis  for  believing  that  Congress 
Intended  by  t'he  enactment  of  Title  IX  that  tlie  meaning  of  tiiis  termi  should 

extended  ho  as  t<i  indirectly  encompass  remcrte  benefits  to  some  program  or 
^      activity  separate.from  the,,edncation  program  or  activity  to.  which  the  Federal 
lhifl|ielal  assistance  is  given/  *  •       '  ^ 

Fiirther,  lIK\y  cites'FcdOral  Coiirl  decisions  involving  racial  discrimiuatron 
,  In  support  of  tHe  irtclusion  of  fhe  phrase  "or  benefits  from"  in  connection  with 
F'e(ieral  flmuicTal  nsHistance.  As  indicated,  in  Section  (A)  and  Section  {fi)  of 
l*art  I  of  tliis  nffemo"hiudnm,  the  Supreme  Court  has  declined  to  follow  its  ovrn, . 
precedents  relative  to,  racial  discrimination  when  decidhig  sex  discrimination 
-    *    (ineslions      well  as  when  deciding  ijuestions  pertaining  to  discrimination  in 
educational  opportunity.  Reed,  v.  Jteed,  404  U.S.  71  (1071)  ;,Robinso)i  v,  hoard 
of  RegentB,  475  F.  2d  707  (lOTJi),  Certiorari  denied,  410-  U.S.  0S2  (1974) ;  Sa}i 
Antonio  School  District  v.  Rodriqncn,  411  U.S.  1  (lJ)73)\^Therefore„.the  citing 
of  such  cases  in  justification  of  lIKW's  provisions  extending  coverage  of  the 
regulations  to  programs  and  activities  which  do  not  themselves  receiv.e  Fe<ieraj 
financial  assistance  is  rejected  as  not  being  properly  supportive  of 
-authority.  Thje  use  of  Title  VI  regulations  as  a  prototype  for  the  Title  IX. 
regulations  Is  similarly  rejected. 

*  Part  II— Sectiox  bt  Section  Anaj^ysis  of  the  HEW  TiTtr  IX  Rhoulations* 

XoT».— Where  a'  wction  or  part  of  a  section  of  the  HEW  Title  IX  refutations  Is*  n6t 
mentlone<l.  the  same  Is  not  objected  to  as  belnr  Inconsistent  with  the  Act.    «  ' 

Note  also  that  the  varlouii  Subparts  of  Part  II  of  this  memorandam  correspond  to  the 
Subparts  tf  the  HEW  Title  IX  reralatlons.  Additionally,  for  the  conrenlence^  of  the 
reader,  the  test  of  Title  IX  of  the  Education  Amendments  of  %V12  together  with  the  text 
nf  the  U£W  regulations  purporting  to  Implemeft  Title  IX  appear  at  the  conclusion  of 
this  memorandum.  «^ »  *  ( 

^'  Subpart  A-rlNTRoi^ucnojr  •  ^ 

-  .  Section  ^ff./.— Purpose  and  effectiVe  jjaie :  This  Section  providJs  thai  the^ 
plirpose  of  these  regulations  is  to  effectuate  title  IX  of  the  Education  Amend-  ' 
ments  of  1&72.  as  ariiended'iby  Public  Law  93-568.  It  Is  also  stated  that  it  is  ' 
the  purpose  o'f  these  regulations  ^^to  effectuate  section  844  of  the  Education 
Amendments  of  1974,  Pubiic  I>aw  93-380. 

(7omm«it<.— Section  844  of  the  Education  Amendment-^  of  1974  Is  not  sub-- 
stantire  law  appTicable  generally  to  citizens  of  the  United  States,  Rather, 
3t  is  a^directire  from  .the  Congress  to  the  Secretary  of  the  Department  of 
jienlth,  Edrication,  and  Welfare,  and  it  is  .applicable  only  to  the  Secretary. 
^  , '   Section  844  does  notf  purport  to  amend  title  IX  of  the  Education  Amendmenta 

•  *.  *of  1972.  nor  doea  it  do  so.  An  such,  it  Is  not  a  delegation  of  authority  from  the  , 
^       Congress  to  tte  Secretary,  As  a  directive- from  the  Congress,  it  can  properl.r 

1)€  reviewed  by  the  Congress,  and  it  can  be  retracted,  amended,  or  ratified.  A 
proper  means,  available  tgr  the  Congress  for  such  review  is  a  Concurrent  Reso- 
/  Intion  submitted  pursuant  to  section  431(d)  of  the  General  Education  'Pro* 
^  .visions  Act  (20  U.aC.  f  1232,  ti  $tquitor). 

/      Section  86.2. — Definitions:  Subsection  Jg),  paragraph  (li)  provides  that 
***Federal  financial  asslstance'''means  .  .  .  (s)cholarships,  loans,  grants,  wages^ 

> 
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isnd  18  contrary  to  re««oni  For  e"»P»^  HSS^^^ 

nneratei  an"  educmtlon  program  or  actlTlty  which  "cel/*",         .  .liSvaT 

*'cCm^TU??hrn»€  "Wirongh  another"  Is  objected  tons  being  Inconsistent 
witiruir  ixTllrC^s  slated  previously.  The  phrase  "or  henems  f rom"  Is 
01  jected  to  for  reasons  sfate<l  in  the  preceding  paragraph,  J.  Se«^ 

Ha.,  \  of  thiK  meniorandiiin.  Tor  the  baiance  of  thiS  memorandum  the  commeji- 
tatSr^rtll  waTrfemrof  "educa^  lastltutlons"  rather  than  reciple"?l„«. 
•if  s-tel  UTtU  0.e  f</^^^  tenn  conveyi  'a  clearer  and  ""ore  graphic  mean- 
IiJ  to  thTJverage  reader.  It  should  be  understood  that  as  «sed  In  this  mem(- 
laUlXhSnaUnstUntlou" 

or  any  Tocational  school,  professional  ?ehool.  90I  ege  or  ""''J*'^*^' 

ff.mmrnl  —The  oorrcsPOiuTiiiR  portion  of  title  JX  is  as  louows .  ...  an  euu™. 
tlonn  Instil  PuWic  or  private  preschool,  elementary,  or  secf.M- 

arTilS  Tany  1^^^^^^  of  vocational,  professional  "r  ^higher  h  ucation 
Sr^^^f  fbnfc  In  tlie  rase  of  an  educational  institution  (obviously,  as  just  defled) 
■comS^  of^"-^  Omn  one- school,  college,  ^h'^f'  "'I  "d^n^rt- 

r  fr^tivrlv  separate  units.  Such  ternt  means  each  ."udi  school.  co"e«c- o^^epart- 
mpnt    sSn  m  subs«^  of  ""e       ^hc  language  of  itle  IX  does 

Lrlmle  tho  lisslbl  1^  that  a  local  educational  agency  could  l)e  or  contain 
•  n^ft'lmln  strntfve'^-  soZnte  unit.  Therefore,  HEW  has  no  license  to  prec  ude 
"i?clTM™ilv.  AM  HEW  requlre.v.that  toaunllfy      «"  "j*!'"'" 

ve?^  seniratc  i  n  t,"  admission  to  stioli  Unit  must  be  Independeut -of  ^dmis- 
on  o'anyXr  of  the  Institution.  By  t'''V^"'~  '  "^^uJ^^f  ^^^^^^^^^^ 
a  criteria  not  contained  in  ami  Inconsistent  with  title  IX,  sceUon  Ml.  subs,ec- 

""^JfiL  SB  1 -Remedial  and  affirmative  action  and  self-evaluatlon-Subsec 
SertIon.  SS.9.— «emM^^^^^^  nfflrmatlve  action  on  the  part  of  an 

StioinrinsmutC  to  e^abraT^^^^^  persons  to  overcome  the  effect,  of 

s''ry«^'*<VT*v^i';lni^'n'tme  "rants  HEW  authority  elth<>r  to  require  re- 
memrorlSmaUv^^^  !o%Sfgate  regulations  reaulrlng  or  indicating 
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STInif  l^^^lf  (loslrablllty  of  such  notion.  One  can  only  assume  that  HEW 
•section  ^50.<J  (a)  and  (1)}  are  based  on  title  Yl  rcg^ilatlons  (relative  to  Tacial 
'  KuTi^^^^^^  ."r"l  ^"P^^"^^  C«"rt  casCJJ  Involving  such  discrimination.  A« 
imiicuted  In  Part  I,  .Section  A  of  tills  meiaorandum.  the  citing  of  such  regulation! 
•ml  cases  lu  support  of  provisions  of  the  title  iX  regulation^  as  well  as  the 
use  of  same  asja  prototype  for  the  title  IX  regulations  Is  objected  to  as  belnr 
Iiiconyfstent  with  the  Act  and  Supreme  Courtde3ei5ions.         ""J^^^"  ^^^^ 

ontt'f'i^'Tt  *'sclf.evaluatfoe  by  pducatlonal  Institutions  and 

correction  of  practices  that  are  violate  0/ title  IX.  Needles.vto  say.  It  Is  inherent 
n  the  nature  of  any  law  that  those  affected  must  comply  with  It,  and  If  they 

i'2.?r.n.f  Jm  r*^'"'^         «  «t  1^  iiicumhent  upolvthem  to 

determliie  the  extent  of  their  noncompliance,  and  rectify  it  To  the  extent  that 
^  inf.  ^o^?^  that  truism,  thoy  are  not  objectwl  to;  however,  paragrdikh 

requires  -'appropriate  remedial  steps  to  ellmimite  the  effect* 
of  any  discrimlifanrm  ^>Klch  ^suited  or  may  have  resulted  Xrom  adhcrence  to 
^    those  (uoncomplying)  policies  and  practices."  "unerence  to 

C^ommcni.-^ln  as  much  as  this  Involves  remedial  or  affirmative  action,  It  Is  / 
nhcw  1  W?''  reasons  stated  In  the  preceding  paragraph.  Additionally  It  Is  •  / 
n^lpA^^^^  fl"^  ^requires  such  remedial  action  to  eliminate  the  / 

effects  of  discttminaUon  which  "...  mau  have  resulted  ..."  (emphasis  added)  / 
fl^oo"^^  '^^^"^  uoucomplylug  policies  and  practices.  This  phrase  Is  too  vague  /  * 
to  place  educational  institutions  on  notice  as  to  what  is  expected  of  Mieni  It 
tlierefore,  Is  violative  of  any  basic  sen.se  of  fairness,  and  affords  HE\V  an  open- 
ended  license  to  arbitrarily  Indicate  that  some  well  Intended,  seemingly  harm  e^ 
poUcy  or  practice  'may  have  resulted-  In  some  degree  of  discrimination,  and 
the  educational  institution  must  compensate  for  that  Furthennore.  under  th  s 
iiiay^havc  resulteil"  phrase,  the  educational  Institution,  as  a  practical  matter 
will  ha\:e  no  alternative  but  to  assume  that  any  policy  ^r  practice  which,  under 
™'^SJ«.''''''l^^  f.^  ''  of  facts,  could  po.<5.sibly  have  resulted  In  discrlininatlon 
necessitates  Remedial  or  atfirmntlve  acthm.  Otherwise,  the  educational  Institution 
wouhl  place  Itse  f  11  jeopardy  of  a  possible  finding  by  IIBW  that  It  failed  to 
Implement  remedial  or  afflnnative  actlofi  as  required  bv  the  ".serr-6valu:if|on" 
^  pSr^sHf  ?Hle\^^  "^^^        ^  ^^-^^"^^  '^""^^  consistent  with  the  , 

While  paragraph  (I)  of  subsection  (c)  Is  objected  to,  to' the  extent  that  It 
Kifnn  nf  ^"^P*^?^f  educational  Institution,  comment  regarding  the 

Inclusion  of  such  employees  Is  reserved  to  a  subsequent  portion  of  this  part 
Sub$€Ction  (^)  requires  that  "Ilecipleuts  (educational  Institutions)  . .  .  main- 

required  , .  .  and  (requires  educational  Institutions  to)  prwlde  to  the  Director 
upon  re<2uest  a  description  af  any  modifications  made  pursuant  t<?  (the  self^ 
evaluation)  and  of  any  remedial  steps  taken  pursuant  to  (such  self-evaluatlon)."* 

^^^^''^  ^1       ^  "^^  as  supportive  of  sni). 

section  (d).  Tlie  only  language  In  either  section  001  or  902  which  could  concelvalilr 
hear  on  the  requirement  of  subsection  (d)  appears  In  section  002.  which  provides 
|n  Pe.tlnent  part;  that  ua  "department  or  agency  concerned"  shall  take  aiir 
♦'action-  relative  to  u -possible  violation  of  title  IX  until  lt^ha.-5  "advised  tlie  ap-' 
propnate  person  or  persons  of  the  failure  to  comply  with  the  requirements  and 
has  deferminwl  that  compliance  cannot  be  secured  hx  voluiitarv  iiieau<»"  This 
language  oDvlotmly  contemplates  the  situation  where  a  violation  of  title  IX  has 
been  determined  to  exist,  and  tlie  remaining  consideration  is  what  to  do  about  it 
The  Act,  as  above  cited,  .requires  HEW  to  make  an  effort  to  secure  compliance 
by  voluntary  means."  However,  section  80.3  of  the  IIBW.  regulations  requires 
the  e<lucatlonftl  InstltutKms  /q  place  themselvjcs  on  trial,  judge  theniselve<?  and 
after  rendering  a  verdict  tojmplement  their  own  judgement,  and,  under  SuWc- 
JL^xfi^^V^**  reporhto  XIRW  nje  remilt*-.  >IMierc  is  nothing  In  title  IX  grantlnn: 
to  UE\V  the  authority  to  require  that  Citations  to  title  VI  regulations,  or  Su- 
preme  Court  cases  Inrolvlng  racial  issujes  in  support  of  such  rcqnlrements  is 
rejected  for  reasons  stated  in  Part  I,  Section  A  of  this  memorandum. 
♦im'^Jil^^*^  •*T^^''"''?",^^  require<l:  This  section  require^  that  each  "applica- 
tion for  Federal  financial  asslslance  for  any  education  prof  ram  or  actlvitv  a^  a 
condition  of  Its  approval  contain  ...  an  a.«?surance  from  the  applicant  "  that 
eaeh  education  program  or  activity  operated  hy  the  applicant  and  to  which  . .  . 

^^^^^^  ^'"^  ^  operated  in  compliance,  wltli  (these  regula-  ' 
Hons)."  The  section  goes  on  to  stato  that  such  "assuranft  of  compliance  ,  . 
sliall  not  be  satisfactory  to  the  Director  (of  the,Omce  of  Civil  Rights  of  IIBW)  If 
the  applicant . . .  falls  to  Commit  Itself  to  take  whatever  remedial  action  Is  neces- 
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«r,  m  .ccord*.>c«  with  r8a.8{a)  to.rtlmluate.exlstln,  m^rlmlnatfon  oa  the 
ulfs  of-Sex  or  to  eliminate  the  eflectfl  ««^«^^Xte^o  rem^Iai'dr  afflrnwtlve 

oLment-to  the  extent  th»t  tUu«vcUon  reU^e^o^^  objected- to 

•ctton  to  remedy  the  effects  of  supposed  p«i  oiscrumiwi, 
tor  T«ason«pr«vlou8ly  stated.  .        ,  ig^fion  contemplates  the  siile  or 

Bcctim  86.5— Transfers  of  P"P«'ty  •  ™*-^^^^^  unless  certain 

transfer  or  FederaUy  m.anc^  (In  who^e        part)^^^^^^^  transferee 

■       ;S^?lrd«m:5'to"*b!.'  'J^^^^'lt^f^A^-c^.l  assistance,  and  therefore, 

yeftt  "dummy  transfers"  simply  'J*^"^"  H  rtL  S'^rket  ralue  of  the 
-       HEWregurations,  the  phrase  ""'•J*^',"' '^fj^^^^^^  for  to  the  Federal 

--'prbwsrty  is  not  upon  such  sale  or  P'^^?J?5'?^^    I-  therefore,  objected 

Government.  Is  too  vague  •  f '"I^^l^d^  Gorernm       mean  "paid 

,to.  Kor^example:  Does  ^°       ^^owiJi  V^^^^y 

'to  the  Federal  Opvermeut/' or  dow  It  m^^^  Additionally,  to 

sold  for  *  fair  market        J*"^?- £^e*,i  G^^^  is  the. accounting  tor 

which  Department  or  °i.";i?^!tt,t  purchasers  of  property 

be  made?.Fu«her,  simple  fairness  '^^^'^P^.t     ^.^^      notice  of  this  ?o- 

•  ?^om  educational  Institutions  be  more  ad«,^^^^^^^^ 

. .  .   tentUl  liability.  If  this  is  not  done,  ""'J^^Vg'^tf^^f  property  at  a-  true  fair 
t     tlonal  institutions  «»1  of  thSwrt  of%tlnti;i  pnrchasers  regnrillng. 

market 4alue  becauije  of  » .^»""«»»  ofl  Xide?s  of  the-  extent  ,to  which  such 

.  this  upduly  ^"K'?^  P"^i^'^?;e??^hlK 

"strings"  on  projterty  «  upon  real  proiierty,  the 

it  is  felt  that  If  HEW  wishes P'«?f  Ha^t  in  the  Office  of  the  Beglstet 

'     department  should  duly  re~r<l  allien  '^^^^^l^Xomr  appropriate  polltl- 
of  Deeds,  or  other  Appropriate  <^d«?,  ln^e^uniy^^  p^uchasew 

cal  subdivision,  where  the  real  P^l^V^„^^}^^  To  do  less  is  to  deny  to  -private 
wl U  -be  put  on  proptr  notice  of  «f  ^  ehcmbranw^^ 

dtl«ns  the  kind  of  «*ref|n;Rrot^tfon  th,t  ,VJ^Io„  of  grievance 

Section  se.8.-Des  gnaUov»  of  ««PP»*'^'«  Institution  "designate 

proce<lure8:  This  section  re<iu  res  and  carry  out  Its. 

.      St  icaat  one  employee  to  '^'^l^^'^^'SS    .  TncluXing  any  investlgattto 

•  responsibilities  under  .  .  .  (  hese^  Its  noncompliance  . . 
.  of  any  complaint  communicated  to^<^  r«iplent^^ 

'     a'iS  S"brr°»;«nrfVuS''an'?»  a"««ing  any  action 

which  would  1*  prohibited  by  (*e?e  regiilatlons). 
•     (7om«ent.-Tl.ere  is  no  anguage  nor  is  there 

ItT  to  refiiilre'the  deagnatlon  of  «n„«??P'°^"?' the  author  t^  to  require  • 
any  language  In.  title  IX  «rantl.ig  to  the  ^P*4™f  ^evanoe  pro<4(lnr^,  or  to 

'       an  e«lucatloT,«l  institution  to  preiwre       P"^\'*^»,f,?,^;,,y,  tb  th^  extent  that 

Sn-^'rai^st^^^^^^^^^^  '"'"^-^      """'^  . 

ments  iV^n  educational  Institutions  to  «  ^e  PUbHclty  o  their  i»h^^^^^^ 
ofuTU  : .  -which  notification  Shall  in^^^^^^^^^ 

SlSlnaHon  ^/-rejected  for  re,son^  stated  in  Tart  I,  Section  A  oj  this 
memorandum.  s^-,p;,„  B-Coveuaoe  '      ^  - 

■  SB  //  ^Mlfcflffoii.— This  section  provides  that  except  as  pTOvlded  In 

tlttflXreStlt'^lhe''"^^^^^^ 

ititutlon)  and  to  each  e<lncatIon  prosram  or  activity  0P«rated  ^J. ^""'^^h ' 
which  ?Mdve8  or  benefit*  from  (emphasis  added)  Federal  itsslstance. 


—  — —  „^lStl^ll^.%, ,    A-»*rtT  ««4t4VM.^.«uaL»  jn.  ^uuj^Lcos  iuLt;uut;u  euucH- 

Uou  projiframs  and  actiyiUes  thAt  benefit  rrom  such  financial  assistance  to  b« 
►iucluded,  Gonsrre^^^liad  ample  opportunity  to  suy  so.  Further,  it  slmuld  be  noted 
that  the  vvord  -b^j^fits"  is  used  three  tiines  In  title  IX.  once  In  suhsectiou  (a)  of 
^  .se<'tion  001,  and  twice  In  subse^itioa  (b)  of  section  001.  In  all  three  instances, 
the  word  if?  used  to  modify  "person,". /'i)ersons,"  or  "members  of  one  sex" 
TrC^^,?  modi/y  the  phra$e  "education. program  or  activity'*  at 

HEW  sufjffents.  ^ 

Section,  86.17.  Tran$\tion  ///an^.—This  sOCtlon  among  other  things  contains 
A  subsection  [subsecUon  (d)]  which  Is  enUtl^t  "Effects  of  Past  Exclusion."  Re- 
cltmg  a  S!ip|)ose<l  ijped  to  overcome  "the  effects  of  past  exchision  of  students 
on  the  basis  of  sex/*  the  subsection  requires  educational  institutions  to  'im- 
plemenr,  specific  steps  aeslgne<I  to  encourage  individuals  of  the  previously  ex- 
cluded sex  to  api5ly  for  admission  to  such  InstlUitions.  Such  steps  shall  include 
instituting  recrltment  programs  which  emphasize  the  Institution's  commitments 
to  enrolung  students  of  the  sex  previously  excluded." 

Comvicnt:  S!ib^?ectldu  (d)  Is  objected  ^to  because  it  Is  an  "aflflrnmtlve  action 
program.  As  previously  stated,  there  is  no  lauguase  in  title  IX  granting  HEW 
authority  to  require  affirmative  action  programs,  an^  citations  relaUve  to  title  VI 
K'gulatlons  and  Supreme  Court  cases  involving  radal  discrimination  are  relected 
iXH  not  U  ing  l>roiK»rly  suppprtative  of  such  authority  for  reasons  stated  in  Part  I, 
^5ectloaAof  thlsmeinorandum.  ' 

DISCRIMINATION    OX   THE   B.\SIS   OF  SKX   IN   ADMISSION   AND  RECRUlTiCENT 

FROHIBITED 

.^cc/ton  8(;.2/.^  Admission— Subsection  (b),  paragraph  (2)  provides  that  an  edu- 
^  c-rttional' In.stltutlon  "shall  not  administer  or  operate  any  tost  or  other  criterion 
Tor  admission  wlilch  has  a  disi)roportlonately  adver.?e  effect  on  persons  on  the  " 
basis  of  sex  luUe.ss  the  use  of  such  test  or  criterion  i.>  shown  to  predict  validly 
f^uccess  jn  the  education  program  or  activity  Ua  question  uml  (emphasis  added) 
altornatjve  tests  or  criteria  which  do  not  Imve  such  a  disproportionately  adverse 
^  efffct  a  re  shown  to  be  unavailable." 

Comtncnt:  The  above  quoted  provision  merits  a  ciireful  rereading,  it  states 
that  an  educational  Institution  shall  not  use  a  te.st  for  adml.^slon  on  which  mem- 
beris  of  one  sex  score  less  well  than  njeml)ers  of  the  other  sex,  It  is  shown  that- 
the  tej<t  validly  predicts  success  In  the  education  program  or  activity  in  ques^ 
t.on,  i  hij.s  jar,  tUv  subsection,  wholhcr  one  accepts  it  ccuisistencv  with  title  IX 
^r  jior  is  at  least  lo-lcally  consistent  within  itself.  But  it  goes  on  to  sav  that  an 
-   educational  Inslitutlon  using  a  test  on  which  members  of  one  sex  score'less  well 
than  members  of  thO  other  sex,  and  which  test  has  been  shown  to  validly  predict 
^'uctvH^  In  the  education  program  or  activity,  still  cannot  l)e  used  unless  it  Is 
j^hown  that  alternative  tests  on  which  menibers  of  one  .sex  do  not  score  less  weU 
in  not  nvhilablc.  XOTK  THAT  TIIKI^B  IS  NO  REQUIREMENT  THAT  THE 
LATTER  TEST  PRODt?CIXG  EQUAL  RESULTS  I5E  SHOWN  TO  VALIDLY 
^^^'^^^.TJ^l^^^^.^        '^^"K  EnuUATIOX  PROGRAM  OR  AC'Avi^X  ll 
Ql  hS LION  Therefore  if  on .rt  particular  test,  \\hlcli  has  been  shown  to  be  a 
raliU  prediction  of  students'  ability  to  be  successful  in  a  particular  education 
l^rngrnm.  meml>ers  of  one  sox  score  less  well  than  members  of  the  other  .sex.  then, 
that  t^'st  cannot  be  used  If  there  Is  nnotbor  t-J^t  a\ai!ub!e  (which  mav  even  have 
m^on  shown  not  to  validly  predict  student.s"  ability  to  be  sucmssfnl  'in  a  imrtic^ 
iilar  education  program),  If  on  the  second  tc^t  meuibcrs  of  both  sexes  score 
^'OtiAlly.  Thl.M  Is  patently  ridiculous! 

Additionally,  this  provision  places  the  burden  on  the  educational  institution  - 
to  prove  that  a  particular  test,  on  which  nicmber.s  of  both  sexes  do  not  score 
equally,  validly  predicts  students'  ability  to  bo  succes.sftU  In  a  particular  educa^ 
tlon  program  or  activity^.  ^Vslde  froni  the  fact  that  HEW  is  placing  the  burden 
on  t^ie  defendant  to.  prove  himself  innocent,  HEW  is  additionally  requiring  the 
institution  to  do  the  impossible  No  reaMnmble  per.^un  rontcnds  that  anv  partlcu. 
lar  t*^•^^  Is  a  perfect  niea.sure  of  ahlllty.  Trsti*  aro  tlu-  prudnct  of  human  efforts 
•and  subject  to  human  frailties.  Hnrely,  It  Is  the  dutv  of  those  who  construct 
^?nch  tests  to  make  them  as  nearly  perftet  as  possible,  and  where  a  choice  of 
several  test^  Is  available,  It  is  the  duty  of  the  educational  institution  to  select  the 
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one,  or^ucs,  that  are  most  iiearly  perfeot  in  vaUdity..precJlcting  students  abihty 
to  be  suecessful.  But  to  require  the  school  to  prove  the  ^'^^^J^'I^.^.^^^^^^^f  Vlf,in^ 
require  an  impossibijitv.  Noueof  Uie  tests  are  completely  valid ;  th<Jref ore,  under 
thtf  IIBW  provision,  the  only  test  that  couicl  be  used  would  be  one  that  showeu 
equal  resiilfs  l)otuwn  members  of  both  sexes,  even  though  it  may  have  beeft 
established  that  such  test  was  not  the  moSt  valid  nieasnrc  ot  ability  available. 
This  provision  goes  beyond  tiie  authority  granted  to  the  Deimrtnient  in  title  lA. 

Suliaection  {o),  puraoraph  1  w  requires  that  with  regard  to  admission,  an  edn- 
caiional  institution  "shall  not^pply  any  rule  coucerning  the  actual  or  Potential 
jmr^ulttJ,  family,  or  maritaMtatus  of  a  student  or  applicant  which  treats  persons 
differently  on  the  basis  of  sex."  .  .     .  ,  * 

Or^n^mcnt:  ijnder  this  provision,  an  educational  institution  cam  ot  refuse  ad- 
mission to  unwed,  pregnant  students.  It  is  not  asserted  herein  w-hether  educa- 
tional institutions  should,  or  should  not,  adopt  such  a  policy.  It  is  ho\wvpr 
contendwi  that  Ihey  have  a  perfect  right  to  do  so  if  they  choose,  and  neitiic^ 
the  Inited  Stales  Constitution  (see  Part  I,  Section  A  of  UnS  memonindiini)  nor 
titL  IX  prohibits  t^  from  doing  so.  Specifically,  title  IX  prohibits  *'e^cUi(Moii> 
from  participation  In  .  .  .  any  education  program  Or  activity  .  .  .  on  the  basi^  of^ 
sex/5  in  Oeluldig  v,  Aiello,  417  U.S.  (1974),  the  United  States  Supreine 
Court  refused  to  strikfydQwn  a  statute  treating  pregnant  public  6c>><><>>/eacli  is 
differently  from  uoriuregnant  pnbli.c  school  teachers. 

denied  that  classlflcatlon  was  based  upon  "gender  as  such."  The  Court  difMicluded 
tlmt  the  classlticatlo^Vas  not  on  gender,  but  on  tJie  basis  of  Pre«"«"<^> 
•  while  only  women  cad  become  pregnant,  that  fact  alone  was  not  held  to^be  deter^ 
mi  itS^^^^^^  '--Tlie  program  divides  potent  al  reclpien  s  into  wo 

groiips-pregnanfi  women  and  nonpregnant  persons.  While  tiie  /^st  group  s 
cxS  females  the  second  ipcludes  members  of  both  sexe^."  Therefore.  If 
S  eSion^^  in  the  exercise  of  Us  discretion  <^^oo«es  /u^^^^^^^^ 

adml^  pregnant  women,  married  or  unmarried  while  cf!,"tinuiiig  to  admit 
Siant  Arsons,  according  to  this  very  recent  Supreme  Court  declsk)n,  tJie  iiibti- 
«i  would  not  be  discriminating  on  the  basis  of  sex.  It  would  be  di.serlinliiatiiig 
oil  the of  pregnancy,  and  ia  the  Court's  view,  that  is  a  valid  criterion  upon 
which  to  base  a  classification. 


^dncat 

iSrS  ;  (3)Tro  Mdcrtimt  nn-edncntional  instiintion  "shall  treat  'Usab  it.os- 
relS^o  pregnancy,  clillUbirth,  termination  of  pregnancy,  or  recovery  thorc- 
from  1.1  U.C  same  manner  ahd.unacr  tl.(.  same  policies  as  any  other  tc.nponuy 

*%t";,?cr?^?hL?paSS  .lirectly  in  the  face  of  the  %npremo  .Cm.rt 
rnfuir  rb'cdi  df/^  cited.  The  paragraphs  "^c  c  ear  y  . ncon- 

«Uf««/«-ith  tlt^  because  title  IX  prohibits  discrimination  on  the  basis  of  s-ox, 
nml  tL  Cprcme  CoS  held  that  differentiation  on  the  basis  of  pregnancy 
?s"'iot  diSl'mtion  Oh  tfe  bflsis  of 'Sc?;  Obviously,' title  IX  dOQs  not  mcntiou 

^"fmilph  (.})  of  the  srjme  subsection  prohibits"  an  educational  Institution 

ttu^AJw^^^tU  o^^t  of  careless  mispronnhclatloii  of  the  two  former  tern.«, 
S  is  co\nSator  uclcomcs  the  evolution  of  the  term  *'>lS  ';i>^<='J"««  O"  .'""  '^ 
i...^.,  i  i.o  I  ns  been  miccrtaln  as  to  whether  a  particular  female  constituent 
uc-easious  he  has  ^cen  '»'«!"^  i-^  correspo^dence  was  nmrricd  or  not.  Tliorefnro, 
t  is  T  ^e  Sv  of^fs'  officTtlm'^he^  ?n  doubt,  ,.se  ">rs.»  The  term  frnnl^y 
,n«  ,  fnV-  ilmve^^   nothing  In  title  IX  Drohll.lts  an  educational  nstitutlou  t  o;n 
nniiW  L^^^  status  of  applicants,  and  nothing  In  title  IX  rtMiiiires 

InqiiirliiK  '"'^'?,"'V,  "V"  ".^  it.  correspondence  politely  or  crudely.  Tn  short, 
!,';;tl  Inu  in      e   X  Sv^  to  effectively  proJUbit  the  use  of 

"Mi^.^'  or  "Mrl"  w  any  circunistaucc.o.  Additionally,  since  paragraph  (4) 
J  tip  .nbsootfon -expressly  allows  l.Kujirlcs  as  to  the  Sfx  of  an  appHeant.  it 
^  fLpf  n nni^irv  e\l^^^^^^  this.sitiiatlon  and  the  Supreme  Court  ruling  iir 

S/rfir."  So  "Ot  on. the  basis  ot  sex.  'Xhc  distinct  on  l.v- 

«.    e  basis  of  v^^        n  I'"so»     ^  '"""ied  person  or  an  uupinrncd  person. 
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Tltk*  IX  doo^  nnf  prohibit  dL?cr!iutnntioii  on  tlje  basts  of  marriage  or  non-marriage. 
It  l#ruhlblts  discrlmtnatiun  on  the  basis  of  sex.  Both  men  (^nd  women  get  married, 
and  iiresuraably  with- seme  degree  of  mathematical  correlation.  The  proviiiion 
Is  clearly  inconsistent  with  title  IX. 

Sevtion  SG^3,  Recruitment— Tills  section  prohibits  discrimination  on  the 
ba^^i.s  Mf  ^eSylix  the  recruitment  and  admission  ot  .stud en ts,  and  it  indicates  that 
an  iducaUonai.in*tltutlun  may  l>e  required  to  "undertake  adtlttional  recruitment 
efforts  for  one  sex  as  remedial  action  pursuant  to  §SG.3(a),  and  may  choni^e 
to  undertake  sucli  efforts  as  affirmative  action  pursuant  to  §SC.3(b)" 

C'jinmcnl:  T<>  tJie  extent  that  an  educational  tu.-^ticution's  recruitmpnt  program 
dofN  nut  iiivulre  admission  preferences  for  member:^  of  one  sex,  it  is  not  violative 
of  title  IX.  Nothing  In  title  IX  prohibits  recruitment  of  students  on  the  basis  of 
any  criteria  the  institution  electa  to  use.  Title  IX  only  i  rohibits  preferential 
adml;>sions  practices  on  the  basis'  of  sex.  Additionally,  to  tl|e  extent  that  this 
section  ot  tie  regniatiuns  pertains  to  remedial  or  affirmative  action  programs,  , 
it  is  objected  to  for  reasons  prevloasiy  stated. 


e.vlu'^i«m  from,  or  discrimination  under,  "any  acadeiuK,  extraturricular  re- 
sear«*h,  tKrcupatlojml  trainiiig.  or  oiiien  education  prognim  or  activity  operated 
by  a  recipient  which  receives  or  benefits  from  Federal  financial  assistance." 

romment:  To  the  extent  that  subsection  (a)  i)ertains  to  "extracurricular" 
progthms  or  activities,  and  to  1113  extent  that  it  pertains  to  any  programs  or 
activities  whi<h  are  said  to  "benefit  from",  but  which  do  not  receive  Federal 
^nancial  assistance,  It  is  objected  to.  The  Inclusion  of  "extracurricular"  pVo- 
gracii>  arc^^objected  to  for  reasons  stated  iu  Part  I.  Section  B  of  this  memoran- 
dum. Hmvever,  to  summarize  brielly.  the  plartalnent  phrase  in  section  (Kil  of 
title  IX  provides  'educati^iU  program  or  ai^tivity  recer.ing  Fedtral  huancml 
asMstance."  Clearly  the  word  "education"  modifies  both  the  word  "program," 
and  tiie  word  "activity."  Therefore,  it  is  appropriate  to  read  the  phrase  as 
•*educatjon  program  and  e<lucation  activity."  Xae  word  extracurricular  Is  an 
adjective^  as  is  the  word  **education*'  in  the  above  context.  Extracurricular  is 
detir.td  to  mean  'Miot  part  of  the  required  curriculum;  outside  the  regular 
course  of  study  but  under  the  iJUpervlsion  of  thd  .schoof.'*  Webster's  Now  World 
Dictionary  of  the  American  Language,  page  407  (2nd  ed.  1972).  Clearly,  a 
ConlU%-t  in  terms  exists  witJiin  the  subjection  of  the  regulatit^tis,  as  well  as 
between  the  regiilatlons  and  title  IX.  By  lis  very  d4.'nnitio^  cxtrauirricular 
programs  and  activities  are  outside  the  scope  of  title  IX.  Thp  use  of  the  phrase 
"benefiting  from  li'edenil  financial  assLNtancu  '  in  objfctfil  to  for  rea^uns  statea  in 
Part  I,  Section  C  of  this  memorandum.  Briefiy,  tlie  objection  lies  in  the  fact 
that  section  901  of  tUIe  IX  provides  coverage  for  ^fjncation  i)rograni.s  and 
ncHvitJesr  receiving  Fedenil  financial  a^jsiaiance.  C^iiign:;^  did  not  .'^ay  'or 
benefiting  from"  such  assistance.  IlEW  addvd  thaf,  and  that  IIKW  addition 
is  in^onsj/tiint  with  the  Act  * 

Suhs^f^tion  (b)  paragraphs  (4)  and  (5)  pro\:ide  that  except  as  otherwise 
provided  in  Subpart  D  of  the  regulations,  an  educnUonal  institution  cannot, 
on  the  basis  of  sex,  "subject  any  person  to.Veparate  or  different  rules  of 
behavior,  sanctions  or  other  treatment,  (or)  Diiscrimlnate  against  any  iier^on 
in  the  application  of  auy  rules  of  appearance/** 

Comment:  The  br  ad  sweeping  nature  of  the^e  two  paragraphs  deny  any  valid 
distinctions  relative  to  behavior,  treatment,  or  appearance  Injtween  the,  sexes. 
SuOh  a  view  flies  in  the  ;ace  of  the  position  adopted,  by  the  Supreme  Court  as 
dlscus^d  in  Part  I.  Section  A  of  this  nieDioran<lnm.  >Vithout  attempting  to  imag- 
ino  "e'ii»ry  possible  instance  when  the  above  two  Paragraphs  will  result  in  reg- 
ulating n  result  not  inf ended  I)y  title  IX,  an  obvious  example  Is  readily  apparent. 
As  will  be  note<l  subsequently,  section  86.3-1  of  the  regulatious  recpiires  that  all 
classes  including  phjsical  education  classes  texcept  to  the  extent  that  body 
contact  Is  the  jjurpose  or  a  n;ajor  part  of  the  activity )  must  be  taught  in  mixed 
classes  »>f  members;  of  both  sexes.  Swimming 'is  not  generally  considered  a  bo<ly 
,  contact  sport,  and  U  quite  properly  Is  not  identified  as  such  in  section 
therefore,  when  swimming  is  offered  as  a  part  of  a  physical  education  program. 
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the  swisnBiiui:  claM  muit  bo  conducted  lu  mixed  classes  of  members  of.  both 
^•exes.  Since  paragraph  (u)  of  subjection  (b)  proWblti  "the  appUcation  of  any 
rules  of  appearance"  which  discriminate  on  the  uasia  of  sex,  an  educational  insti- 
tution cannot  presCTlbe  differ^t  l)athinf  suits  for  men  and  women.  Without 
being  uunecessariiy  specific,  sulficc  It  to  say  that  because  of  obvious  differences  in 
the  anatomy  of  the  sexe^,  social  mores  in,  this  country  hare  for  a  number  of 
years  Indicated  that  somewhat  less  reTealint  articles  of  apparel  arc  necessary 
for  women  than  for  men  when  swimming.  If  it  chooses  to  prescribe  swimming 
,  apparel,  unless  an  educational  institution  >^ees  that  women  may^  adopt  the 
more  revealing  swimmijif  apparel xjustomary  tor  men,  it  will  be  required  to  insist 
that  men  return  to  a  form  of  bathing  suit  encompassing  a  shirt  not  unlike  that 
worn  by  men  in  the  early  part  of  this  century,  NoUiing  In  title  IX  grants  to 
%H£W  the  authority  to  restrict  the  ability  of  an  educational  institutlou  to  pre- 
scribe proper  swimming  apparel,  or  t(f  limit  the  aWlity  of  an  educational  Insti- 
tution to  establish  roles  relative  to  students'  dress  and  appearance  generally, 
♦  iiuhsection  (c)  of  »ectUm  86.31  provides  that  where  a  person  or  other  entity 
(not  a  governmental  unit  within  the  Ignited  States)  provides  to  an'  ednca- 
ttontl  institution  "scholarships,  fellowships  or  'Other  awards  .  ..restricted  to 
members  of  one  sex,  which  are  designed  to  provide  opportunities  to  study  abroad, 
and  which  are  awarded  to  students  who  are  already  matriculating  at  or  who  are 
graduates  to  the  recipient  institution,"  the  Institution  cannot  accept  same,  unless 
the  educational  institution  also,  from  whatever  source,  provides  ''opportunities 
for  similar  studies  for  me^abers  of  the  other  sex."  -  . 

Com)iwnt:  When  a  person  makes  a  bequest  in  a  will  that  a  certain  sum 
of  money  shall  go  in  trust  to  a^partlcular  educational  institution,  the  income 
from  which  shall  be  used  to  prorvde  fellowships  for  member^  of  one  iHentifte^ 
sex  to  study  abroad  to  the  exclusion  of  the  other,  that  is  a  private  act  ot 
discrimination  on  the  basis  of  sex  accomplished  through  the  use  of  private,  as 
opposed  to  Federal,  fluBiicIal  assistance.  As  Indicated  in  Part  I,  Section  A  of 
this  raemornndum,  such  pnivate  acts  of  discrimination  have  never  been  the 
subject  of  Supreme  Court  decisions  ^relative  to  sex  discrirainntion  and  only 
to  a  limited  extent  ^have  they  be*n  the  subject  of  Cortgrcssional  enactments. 
Nothing  In  title  IX  grants  to  HEW  any  authority  to  regulate  such  privnle  acts 
of  discrimination  on  the  basis  of  sex.  Title  IX  only  pertains  to  education  pro^ 
^  grams  and  activities  receiving  Federal  financial  asMstance, 
^  SubMeotion  (d)  of  Heiicn  86.SI  extends  the  CQverage  of  the  regulntions  to  pro- 
grams not  operated  by  an  educational  institution,  but  participation  In  which 
is  considered  bv  the  Institution  ,  to  facilitate  one  or  jnbre  of  its  (Hlueation  pro- 
grams or  activities.  The  institution  is  required  to  "Implement  n, procedure  designed 
to  assure  itself  that  the  operator  or  sponsor  of  such  other  education  program  or 
activity. . ."  does  not  discriminate  on  the  basis  of  sex  in  atnanner  not  permitted 
under  these  regulations  to  the  educational  Institution  in  question.  Addltionallyi 
.  the  subsection  provides  thiit  nn  educational,  institution  shall  not  "i>erniit"  stu- 
dents or  employees  to  participate  in  such  programs  pr  activlties-if  the  institu- 
tion considers  the  program  or  activlH-  "as  nart  of  or  eQuivalcnt  to"  (emphasis 
added]  an- education  program  or  activity  rated  by  the  educational  institution. 
The  section  does  not  indicate  whether  it  contemplates  the  educational  institu- 
tion allowing  academic  credit  for  such  participation;  therefore,  it  is  necessary 
to  as«nme  that  such  participation  is  proscribed  whether  or  not  academic  credit 
is  allowed,  or  allowable. 

Comntent:  To  the  extent  that  J^uoh  pro/rram  or  activity  not  operated  by  the 
educational  Institution  and  dops  not  receive  Federal  financial  as<;istanco,  sub- 
section f  d)  is  objected  to  for  reasons  stated  in  Part  I^ccti'>n  CJ  of  this  merao- 
randnm.  Additionally,  to  the  extent  that  si^bsectlon  (d)  prolilbit«  public  educa- 
tional IniititiUlons  from  "permit(Hng)"  students  or  employees  to  participate  in 
such  Drograms  and  activities  iiot  oneratcd  by  the^instltutlon,  when  no  aoadfmic 
/        credit  or  other  benefit  is  granted  by  the  educational  Institution  for  such  par- 
/•      ticipation,  the  subsection  is  objected  to  as  being  -violative      the  Fr)rirfPPTifh 
.     Amendment  to  the  Constitution  of  the  United  States  in  that  it  forces  such  public 
educational  Instltntlon  to  deprive  its  students  an(r  employees  ot  '^liberty  .  .  '. 
'     "  without  due  process  of  law."  Of  course,  neither  the  Department      HEW,  nor 
,  t     anv  public  educational  Institution  can  prohlI)it  a  student  or  employee  from  par- 
tfcipatinjr  in  a  pro^rram  or  activity  not  operated  by  the  educational  institution, 
on  snch  persons'  own  timf  and  of  such  l)ersons*  own  volition,  simply  because  it  is 
felt  bv  ?neh  Institution  that  such  participation  Is  "equlvalejit  to  an  education 
program  or  activity  operated  by  such  Institution."  / 


IR  Meyer  v.  ychraika,  262  U.S.  300  (1023)  tiie  United  States  Supreme  C(mjt 
mid  tlitt  liberty  under  tlie  Fourteentli  amehdraent  "denotes  n,ot  merely  frecdoiA 
IVom  bodily  restraint  but  also  tlie  right  of  the*lndivldiial  to.eoiitraet,  to  engage 
\u  any  of  the  common  occupations 'of  life,  to  acquire  knowledge,  ,  ,  ,  and  ^feii- 
erally  to  enjoy  those  privileges  long  recognized  at  common  law  as  essential  to 
the  orflcrly  pursuit  of  happiness  by  free  men."  Though  Meyer  v.  yehraska'^s 
a  fairly  old  case,  one  would  hope  that  the  meaning  of  liberty  In  the  United  State:; 
is  no  more  restricted  today  than  in  1023,  and  tliat  case  »i)eclfically  Included  tlic 
acquisition  of  knowledge  as  a  right  protected  by  the  Jb'ourteenth  amendment. 
How  then,  under  the  Constitution,  can  HEW  requlre,that  a  public  educational 
institution  receiving  Fc«l^ral  flnancial  assl.^tance  so  limit  the  freedom  of  its  , 
students  and  cmi)loyees  as  to  proscribe  their  liberty  to  participate  In  educa- 
tonal  programs  and  activities  offered  by  some  other  entity  simply  becavse  they 
are  fell:  to  be  equivalent  to  those  offered  by  such  institution?  If  a  student  wishes 
to  participate  In  a  program  of  an  entity  separate  and  apart  from  thg  educational 
institution  in  question  dimply  for  such  5;tudent'8  own  eUiflcation,  and  the  stu- 
dent is  duly  accepted  for  such  participation,  and  it  is  for  a  lawful  VirposCy  the 
Constitution  protects  the  student's  right,  to  do  so.  HBW  should  do  no  less. 

Section  80,82.  Ilonsing — This  section  pertains  to  student  housing  and  provides 
that  an  educational  institution  "shall  not  on  the  basis  of  sex,  apply  different 
rules  or  regulations,  impose  different  fees  or^  requirements,  or  offer  different 
services  or  benetlts  related  feo  housing,"  except  that  an  institution  "may  provide 
separate  housing  on  the  basis  of  sex." 

Comment:  M  indlcate<l  previously,  title  iS:  only  grants  to  HEW  authority 
to  Issue  regulations  governing  educational  programs  and  activities  receiving 
Federal  financial  assistance.  While  some  dormitories  may  be  built  with  Federal 
financial  assistance,  they  clearly  are  not  either  an  educational  program  or  an 
edticatjonal  activity.  Therefore,  they  are  not  within  the  purview  of  title  IX.  and 
regulations  ;)ertaining  to  housing  arc  inconsistent  with,  title  iX.  Citation  of  title 
VI  regul^ations  and  Supreme  Court  cases  involving  racial  discrimination  are* 
rejected  as  not  bt-Ing  siipportivc  of  se,\  discrimination  qfiestlons  for  reasons 
•Stated  In  Part  I,  Section  A.  It  should  also  be  nKJallcd  that  as  recently  as  May  l.*3, 
1074,  the  Supreme  Coiirt  refused  to  overrule  a  dccI.*>ion  of  the  United  States  Cour^ 
of  Appeals  for  the  Sixth  Circuit,  Rohbmn  i\  Jioavd  of  Regentt,  475  F.  2d  707 
(1073),  CertIoi:«ri  denied  416  U.S.  082,  which  held  that  differing  dormitory  rule:j^. 
for  male  and  female  students  were  permissible  In  a  public  educational  Institu- 
tion under  the  equal  protection  clau.«c.  In  approving  separate  classifications 
based  on  sex,  the  Court  of  Appeals  said,  '*A  classification  having  some  reason- 
able basis  doe»  not  offend  the  equal  protection  clause  merely  because  it  is  not 
,dra^*n  with  mathematical  nicety." 

*Scct}pn  86.S4,  Access  to  course  offerings — This  .section  provides  that  hn  edu- 
cational instltntlon  ''shall  not  provide  any  course  or  othenvise  cariy  out  any  pf 
Its  cilucatlonal  program  or  activity  separately  (emi)hasis  added)  on  the  basis 
of  sex.  ..."  * 

Comment:  AVliilc  it  Is  agreed  that  by  the  enactment  of  title  IX,  Congress 
intended  to  ensure  equal  educational  opportunity  to  members  of  both  sexes,  the 
IIKW  requirement  that  ail  «ucli  program^  and  activities  be  taught  In  mixed 
Classen  is  objected  to  as  being  Inconsistent  with  the  purpose  and  Intent  of  title  IX. 
Each  iMlucational  institution,  or  school  system,  etc.  .Is  the  proper  unit  tq  decide 
whether  a  particular  class  shoufd  be  taught  on  a  coeducational  basis.  The  ifaan- 
date  of  Brown  v.  Board  of  Education  relative  jfco  race  Is  rejected  as  not  being 
suppoi  tlve  on  the  hasis  of  sex.  because  as  noted  In  Part  I,  Section  A  of  thiis  memo- 
randum, the  Snpremp  Court  has  refused  to  fijliow  its  o^-n  precellent*  Relative  to 
racial  separation  when  deciding  sex  dlseri  mi  nation  questions.  References  to  title 
VI  regulations  are  simllarip  rejected.  There  simply  Is  no  roccelatlbn  between  the 
relationship  of  one  rate  of  people  to  another  race  of  peaple,  and  the  relationship 
between  men  anrf  women.  To  a.^ert  that  the  correlation  is  the  same  In  order  to 
geek  support  for  the  HEW  regulations  is  Simply  anoth^er  exploitation  of  minori- 
ties to  achieve  the  arbitrary  purpose^  evidenced  In  these  regulation.?. 

Subseotion  (o)  provides  that  section  86.54  "does  not  prohibit  separation  ofsti^- 
dents  by  sex  within  physical  education  classes  or  activities  dtiring  participation 
In  wrestling,  boxing,  rugby,  ice  hockey,  football,  basketball  and  oUierspbris  the 
purpot:e  or  major  activity  of  which  Involves  bodily  contact." 

Conm€ni:Jt  Is  agfifed  that  physical  e<lucatIon  programs  offered  as  a  part  of 
the  Institution's  cunieulum  as  ''education  programs  and  activities')  within  the 
meaning  and-^ntentTof  section  901  of  title  IX.  Indeed,  there  are  numerous  Court 
case*  holding  tlittlphysical  training  1«  within  the  raeanlng.of  the  term  "educa- 
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*  ^lon/*  W^ds  And  Phra9€i,  Vol.  14,  "Education."  pages  125^127.  HEW's  allowance 
of  separate  classes  for  contact  sports  in- physical  eduction  prosfwnu  is  simply 
an  admission  on  its  part  tliat  vaUd,  rational  classifications  on  the  btsi§  of  sex  lii 

^^fub^ciion  id)  provides  that  "Where  nse  of  a  single  standard  of  measuring 
skill  or  progress  in  a  physical  edncaUon  class  has  an  adverse  effect  on  members  of 
one  sex,  the  recipient  shall  use  appropriate  standards  which  do  not  have  such 
effect"  rrosunmbly  this  provision  is  intended  as  a  caveat  to  subseotion  (b)  of 
the  same  section  which  permits  the  "grouping  of  students  in  physical  education 
classes  and  activities  by  ability  as  assessed  by  objective  standards- of  individual 
performance  developed  and  applied  without  regard  to  sex." 

Comment:  When  the  two  subsections  are  read  together,  the  inevitable  ednclu- 
sion  is  that  an  educational  institutiomnay  use  whatever  standards  it^chooses 
to  group  students  by  ability  in  .physical  education  pi'ograms,  provided  that  a  pro- 
portional baUnce  ot  members  of  both  sexes  results  in  each  group.  KealUing.that 
lifting  barl>ells.  doing  push-pps,  and  chinning  bars  are  not  body  ^t^ct  sporty 
and  under  the  regulations  .cannot  be  taught  in  separate  classes,  undfTr  aubsectiou 
(d),  if  the  teachers  use  muscular  developmentj as  the  objective  standard  for 
grouwng  students,  and  if  the  resulUng  groups  consist  of  dtotdportlonate  num- 
bejcir  of  male  and  female  students,  that  sUndard  for  »roii^ing  must  b^^dJs^u- 
tiiiued,  and  the  teacher  must  select  other  "appropriate  standards  which  do  nyt 
have  such  effect."  One  wonders  what  the  other  "appropriate  staftdnrds 

CK'arly.  It'Is  not  the  purpose  of  title  IX  to  require  that  boys  and  girls  lift 
barbells  together,  Jn  the  *«ame  groups,  and  folloyving' the  same  pace  of  weight 
progrejAion,  but' the  HEW  regulations  say  thcr  must 

Sumciidn  (c)  of  SMion  86.3Ji  provides  that  "Portions  of  classes  in  elemen- 
tary/and secondary  schoola  which  deal  exclusively  with  human  sexuality  may  be 
conducted  in  separate  sessions  for  boys  and  glris."  v      ..^  . 

cTSntSi/t;  It  is  ^oted  that  this  aliowancfe  of  "separate  se«ions".is  Permittf 
onlylu  "elementary  and  secondary  schools."  Therefore,  in  institutions  of  post- 
secontiary  education,  the  llEW  regulations  Fcquire  that  "classes  .  .  .  which  deal 
^fifSusi^^^^  with  human  sexuality"  be  conducted.  In  mixed  groups  of  male  and 
female  students.  It  is  not  suggested  by  this  commentator  whethfr  classes  deal- 
ing-exclnsiv^  with  human  «JXuaUty"  should  be  t*^,^^' °9t  ^>Jf^^^^^ 
mixed  groups  of  male  and  female  students,  or  taught  in  separate  ^oups.  It  is 
suggested  Uiat  the  HEW  provision  requiring  that  such  classes-^  taught  in  mixed 
groups  on  the  poit-secondary  level  Is  inconsistent  witU  Utle  IX.  . 
%S«c«o»  «^.35.^Co.uD8eliflg  and  use  of  appraisal  and  counseling  materials— 
,  This  section  prohibits  discrimination  in:counseling  studenU,  and  it  prohibits  the 
aise  of  diffe^nt  materials  on  the  basis  of  sex  in  connectiop  with  such  counseUn^ 
Additionaily,  it  provides  that  educational  Institutions  shall  develop  and  use 
internalT^^^  (counseUng)  ^^^^^als  do  ^^^^ 

'  mate  on  the  basis  of  sex.  Where  the  use  of  a  counseUng  test  or  otll^r  instrument 
results  in^substanUally  disproportionate  number  of  members  of  one  sex  n 
rnv  oartici^ar  course  of  study  or  cl^ssiAcatlon,  the  recipient  (educa£ional  institu- 
?ionr8bair tak^^^^^^  to  assure  itself  that  such  m-P^^^^^ 

Dortion  is  not  the  result  of  discrimination  in  the  instrument  or  its  appliqition 

Omm^nt:'^^^  objected  Jto  on  essentially  the  same  grounds 

as  Xe  Vtated  in  conneitioh  vfith  Section  86.21,  subsection  (b).  P^^^^graph  (2) 
T^}Z\v2    %PSt  or  Other  criterion"  foxitadmission  to  an  educational  institution. 
'    B^ieflv  the  Sisfoffi^  the  educational  institution  to  prove 

That  J  mrticula^^^  other  instrument"  on  which  members  of  both  sexes  do 

^TAh  ^n^^iial^^^  ^'wfnot  the  re.sult  of  discrimination  In  the  instrument  or  its 
apSliSnTA^^^^^^  HEW  is  placing  the  burden  on  the  defend- 

ant to  prove  himLlf  ibnocent,  IIBW  Is  additionally  requiring  tiie  educational 
institution  to  d/the  impossible.  No  reasonable  person  contends  that  any  par- 
t"cu  ar  te^^  of  ability.  Interest,  or  aptitude.  Tests  arc  the 

3d;  Kma^efforts  and  subject  to  human  frailties.  Surely,  it  is  the  duty 
of  those  who  con  such  tests  fb  make  them  as  nearly  i>erfect  as  poss  ble, 
ami  wKei^  a  choice  of  seveTal  tests  is  available.,  it  is  the  duty  of  the  educa- 
flonftl  nstitntlou  to  select  the  one.  or  oh^J,  that  are  most  nearly  l^rfect  in 
Sldly  pfflin^^  studlifs'ability,  iiiterest,f  pUtude,  or  other  factor  be^^^^^ 
ured  But  to  reqiilre  the  institution  to  provide  ^^s^l^ance  of  the  vaHd^ 
te^is  to  rwuire  an  impossibility.  Nothing  in  title  IX  grants  to  HEW  the  author- 
itf  to  promulgate  such  a  regulation.  On  fhe  contrary,  it  Is  «^f«ft«l  that  the 
regulation  directed  confiicts  v.'ita  title  IXJn^that  it  could  result  in  a  denial  of 
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an  equal  eductUonal  apportunlty  for  members  of  one  sex  If,  as  the  Supreme 
Court  miggesU,  *valld  clafcslflcttlon^^on  the  b^sls  of  sex  do  exist  Tor  example, 
\        this  commentator  Is  not  prepan&d  t6  say  categorically  that  women  do  not  have 
a  greater  aptitude  for  Terbal  ^xejrtlses,  and  that  men. do  not  have  a  greater 
'    .       aptitude  for  mathematical  exercl&es.  If  that  Is  the  case,  the  HEW  denial  of 
\     the  use  of  any  te«t  showiiif  a  need  for  remedial  classes  for  men  in  verbal 
exercise*  and*for  women  in  math  exercises  would  result  In  a  denial  of  the 
availability  o^duch  classes.  Thus,  the  HEW  reg;ulatIohs  may  actually  require 
J^®"^^!  educational  opportunity.  This  Is  cleariy  luconslsterit  with  ^Itle 

Financial  assistance— subsection  (a),  paragraph  (2)- provides 
that  an  educational  institution  shall  not,,  ^^through  solicitation,  listing,  approval, 
provision  of  facilities  or  other  services,  assist  any  foundation,  trust,  agency, 
'    organization  or  person  which^jprovides  assistance  to  any  of  such  recipient's  stu- 
dents in  a  nianner  which  dlscrimiiAtes  on  the  basis  of  sex." 
C'Gmment:  This  provision  Is  objected  to  because  it  seeks  to  limit  the  liberty 
— ^ —    61  an  educational  institution  to  deal  with  entities  and  persons  not  receiving  Fed- 
eral financial  asaistance,  and  which  are  not  covered  by  Title  IX.  In  the  above 
provision,  HKW  attempts  to  do  Indirectly  that  which  it  cannot  do  directly,  to 
with  :-Iuhibit  the  ability  uf  an  entity  or  person  not  covered  by  the  Act  to  differ- 
entiate oq  the  l>asis  of  sex  in  the  provision  of  assistance  to  students. 

Suhncction  (o),  paragraph  (3)  provides  that  an  educational  institution 
slmll  Jiot  apply  any  rule  or  assist  in  application  of  any  rule  cQncernIng  ell/^blllty 
for  iuch  assistance  which  treats  persons  of  one  sex  differently  from  persons  of 
the  otlier  sex  wlth^  regard  Ho  .  ,  .  parental  status.'* 

Comment:  This  paragraph  is  objected  to  for  ^^asons  stated  in  Section  A 
of  Part  I  of  this  memorandum  and  for  reasons  stated  earlier  in  Part  II  of  this 
\  mcmoraadum  relative  to  Subsection  (c),  paragraph  (1)  of  HEW  section  86  2L 
BricUy.  in  Geduldiff  y.  Aicllo  (1J>74)  the  United  States  Supreme  Court  refused 
to  strike  down  a  statute  treating  pregnant  public  schoolteaclicr9^-4fflF^ki:pnt!y 
from  nonpregnant  public  schoolteachers.  Tlie  Court  (ienle<l  that  tficclassin^L 
tloii  was  based  upon  "gender  as  si^h."  The  Court  concluded  thatvfte  ciasslflca- 
tlon  was  not  on  gender,  but  on  the  basis  of  pregnancy,  and  Wirile  only  women 
can  become  pregnant,  tliat  fact  alone  was  not  *held  to  be  di§t^mlnative.  The 
Court  said,  ''The  program  divides  potential  recipients  into /tw/  group^preg- 
mint  women  and  nonpregnant  persons.  While  the  flrstgroup  Is  exfclusivcly  female, 
the  second  includes  members  of  both  sexes."  Therefore,  differantiation  on  the 
bai»is  of  pregnancy  or  parental  status,  according  to  the  SupremeTConrt,  It  Is  not 
a  differentia tion  on  the  basis  of  sex.  In  short,  pregnancy  or  parental  status 
Is  a  valid  criteria  upon  which  to  base  k  classification.  Neither  tfe^ual  protec- 
tion clause  of  the\Fourteenth  Amendment  nor  Title  IX prohibits  if/  / 

Section  8€J7,  8^h$€ctioh  (&)  provides  an  educational  in^tiAlon  cannot  "ad- 
minister or  assist  in  the  administration  of  scholarshlpflir fellowships,  or  other- 
forms  of  financial  a.ssistance  established  pursuant  to  domestlfc  or  forOign  wills, 
trusts,  bequests,  or  similar  legal  instruments  or  by  acts  of  a  th^en  govemmen 
which  reciulres  that  liward?  be  made  to  members  of  a  particular  sex  specifid^ 
.    therein,  "unless  the  institutiotis  develop  and  use  procedures  to  ensure  ik^ 
•  discriminatory  awards  of  assistance,''  and  under  such  procedures  "students/are 
selected  for  awart^  of  fl^jancial  assistance  on  the  basis  of  nondiscrlmlnafory 
criteria  and  not  on  tl^e  basis  of  availability  of  funds  restricted  to  members  ibf  a 
particular  sex;  (and)  An  appropriate  sex-restricted  scholarship,  fellowship,  or 
•    othepform  of  financial^assistancc  is  allocated  to  each  student  .  .     thus  selelted  • 
and.  "No  student  is  denied  the  award  for  which  he  or  sh^  was  selectoiT.  .  ! 
l)ec%««e  of  the  absence  of  a  scholarship,  fellowship,  or  other  form  of  fii^ncial 
assistance  designed  f  of  a  member  of  that  s^tudent's  sex."  / 

Coinrficnt:  When  a  perspn  makes  a  bequest  tn  a  or  other  gift,  of  a  ccr- 
tain  sum  of  money  providing  that  a  certain  sum  of  money  shall  go  in/rust  to 
a  particular  educational  institution,  and  the  income  from  such  sum/shali  be 
used  to  provide  fellowship,  scholarships,  or  other  f^rms  of  financial  iisslstancc 
for  members  of  one  specified  sex  to  the  e5clu5?ion  of  the  other,  that  \k  a  private 
act  of  diffcrcntia^on  or  discrimination,  on  tJ)e  bnsls  of  sex  accompUalJed  through 
the  use  yf  private,  as  opposed  to  Federal,  financial  assistance.  As/indicated  In 
Part  X,  Section  A  of  this  memorandum,  such  private  nets  of  discr^ination  have 
never  been  the  subject  of  Supreme  Court  decislon5?»lnvo1ving  s(K  discrimination 
under  the  equal  protection  clause,  and  only  to  a  limited  extaifit  have  thev  been 
the  subject  of  Congressional  enactments.  Kothlus:  in  title  IK  grrints  to'  HEW 
any  authority  to  regulate  such  private  acts  bf  differentia^iorijon  the  basis  of  sex, 
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Title  IX  only    rtaint  to  "education  programs  and  activItiSs  reoeivlng  Federal 

ti(jrtal  Skill  is  required  for  P«>-«"f,        ""^^f.^ndi^^tf^  to 
actirit(ies)»  wltbln  the  meaning  of  tlUe  IX.  As 

to  deal  with  entitles  a"df^"on^"e'"^f ''f,  «'"Vr  sI^Ho^^^^  (B)  a^d  (C)  of  this 
ffnancial  assistance."  Reference  ^^'^^^J'^l^JX  l^XoZ  Subpart  F  regarding 

(^)  o;  .cctio.  SCM  r-'.nf l^^lSartB 

»''s!s\'^i\'rrv.:^VisT^^^^^^^ 

^'Kf         neaUh  and  'nsuranoe  ^^ne«^^^^ 

ri^.nl!«r;e«^^^^^ 

A,,,ll,lonnn,s  the  same  ,„,at„Uou 

to  students  Is  mentioned  with  approval.  „fof„,i  i„  Part  T  Section  (B) 

i/rZnrnt:  'i'his  section  Is  objected  to  for  ^^'f^ '"te„n  "edS 

iminral  and  cirtoniarj-  inem«     '»  J8  and  »1  O'der  ol 

-•'^.^^^"^'^Ualor^parc.t^^^^^^^^^^^^^^ 

rJ'S^l  ;»nXonm«  s"t:\ns^'^?c7;ra't^^atudents  dltferently 

.  on  the  bnsls  ot  sox."  „v,ro„t„rf  rn  for  reasons  stated  in  Part  I,  Section 

comment:  This  provision  Is  oWe'^ted  o  for  ra^^^^^^^ 

(\)  U  this  niomnrnndum.  Under  thW  *'<>?"°"' ""o^;  "^^^^  differentia- 
tion is  prohibited  from  applying  any  rule  ^^''n^''"^;^^^  s„ch 
flon  at^all  ^esar.lins  students  vW.o  are^P^^^^^^^^^  j,,^^ 
student  1.  married  or  nn^arrle(^.  If  an  a„d. participate  in  other 
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the  child.  This  commentntor  would  not  suggest  whether  an  educational  Instltu^ 
=tlon  should  adopt  sueh  a  p(flicy,  nor  would  he  suggest  wliether  an  institution, 
should  adopt  a  less  permijjsive  policy.  Such  a  decision  Is  propferly  the  prerogative 
of  the  particular  educational  institution  in  auestlon.  However^  in  ,view  ot' the 
Supreme  Court  decision  in  Geauldiy  v,  Aiello,  417  U.S.  484^^(1974)  which  held 
that  differentiation,  or  discrimination,  on  the  basis  of  pregnancy  is.not  discrim- 
ination on  the  basis  or  sex,  and  in  view  of  the  Supreme  Court  decision*  In  San 
Antonio  Scho<A  DUtrict  v.  Rodriyuez,  411  U»S.  1  (1073)  which  held  that  there 
is  no  Constitutionally  protected  right  to  an*educatlonal  opportunity,  HEW  is 
not  justified  in  reciulrlng  that  educational  institutions  not  differentiate  on  the 
basis  of  actual  or  jwrential  jmrental  status.- 

SuhMtction  (6)  of  Section  86.4O  provides  that  an  educatlonaj  Institution  shall 
not  diiicrimlnate  against  any  student,  or  exclude  any  student  from  its  education 
.  program  or  activity.  Including  class  or  extracurricular  activity,  on  the  basis  of 
such  student's  pregnancy,  childbirth,  false  pregnancy,  termination'  of  pregnancv, 
or  r^rery  therefrom,  unless  the  student  requests  voluntarily  to  participate  in  a 
separate  portion  of  the  program  or  activity  of  the  .  .  Institution.  Subsequent 
paragraphs  of  subsection  (b)  further  outline  prohibitions  and  lliiiltatlons  of  the 
Institution  relative  to  pregnancy,  including  the  requirement  that  prcljnancy,  false  " 
pregnancy,  termination  of  pregnancy  and  recovery  therefrom  be  treated  in  the' 
same  manner  and  under  the  same  policies  as  any  other  teniporary.disabilltv.witl'i 
respect  to  medical  or  hospital  benefits,  services,  plans  or  policies  whicli  such 
reclplentadmlnlsters,  operates,  offers,  or  participates  in  with  respect  to  stutlents 
admitted  to  the  recipient's  educational  programs  or  activities.'' 

Comment- Subsection  (b)  is  objected  to  for  reasons  stated  in  Part  I,  Sections 
(Aj;  (B),  and  (C)  of  this  memorandum  as  well  as  for  reasons  stated  in  the  com- 
ments relative  to  subsection  (a)  of  Section  86.40  above.  SuhsecUon  (b),  as.lndl- 
cat^,  r«iulrefl  that  termination  ojf  pregnancy  be  treated  in  the  same  manner  and  ' 
under^the  same  policies  ds  any  other  temporary  disability  with  respect.to  medical 
or  hospital  benefits,  services,  plaris  or  policies.  Therefore,  HEW  requires  that  the 
educational. Institution's  nibdicf^l  benefits  cover  students'  abortions.  Addltlonallv. 
as  noted  earlier,  the  Institution  is  not  permitted  to  consider  the  marital  status  of 
the  student  The  insjtltutl6n's  medical  benefits  must  provide  abortion  coverage  to 
both  married  and  unmarried  students.  There  Is  obviously  nothing  in  title  IX 
granting  such  authority  to/HBW.  Further,  in  GeduUUy  v.  AieUo  (1974),  cited 
.  previously,  the  Supreme  Court  has  held  that  differentiation  on  the  basis  of  preg'- 
nancy  is  not  dlserimlnatioh  on  the  basis  of  sex.  »  / 

SMion  86.U^  Athletics— This  sect.lon  provides  that  *'No  person  shall,  on)the 
basis  of  sex.  be  excluded  from  participation  In,  be  denied  the  benefits  of,  be 
treated  differently  from  another  person  or  otherwise  be  discriminated  against  in 
any  InterscholasUc,  intercollegiate,  club  or  Intramural  athletics  offered  bv  .  ,  . 
.  •  educational  Institutions,"  and  no  educational  Institution  shall,  except  as  allowe<l 
in  subsection  (b),  provide  any  such  athletics  separatdy.  9n  such  basis. 

Comment:  This  entire  ^ectlon  pertaining  to  athletics 'is  objected  to  for  reasons 
stated  In  Part  I,  Sections  (A),  (B),  and  (C)  to  the  extent  that  such  athletics  are 
not  regular  eleme"hts  of  the  physical  education  program  within  the  cuprlculuni,of 
the  ln.Htitutlon.  Clearly,  athletics  beyond  the  physical  education  class  level  are  not 
\*lthln  the  meaning  of  the  term  "education"  as  used  in  section  901  of  title  IX. 
Additionally,  to  the  extent  that  such  programs  and  activities  do  not  receive  Fed- 
eral financial  assistance,  they  are  not  ca\er.ed  bylltle  IX  even  if  thev  were  deemed 
to  be  within  the  term  "education."  It  Is  noted  that  HEW,  In  addition  to  cltim?^ 
sections  901  and  002  of  title  IX,  also- cites  section  844  of  the  Education  Amend^- 
ments  of  1974  in  support  of*the  Inclusion  of  athletics  within  the  regulations.  The 
citing  of  section  844  Is  rejected  as  not  being  supportive  of  such  a  granf  of  authority 
to  HEW,  because^tfon  844  does  not  purport  to  amend  title  IX  (fTthe  Education 
Amendments  of  1072,  nor  does  it  do  so.  As  suchT  It  Is  not  a  delegation  of  authority 
fron;  the  Congress  to  the  Secretary  of  HEW;  and  therefore.  It  is  not  substantive 
law  applicable  generally  to  citizens  of  the  United  States.  Section  S-H  ia  k  directive 
from  Congress  to  the  Secretary  of  the  Departinent  of  Health,  iiducation  and  Wel- 
fare, and  It  Is  appllcablfe  only  to  the  Secretary,  Further,  as  a  directive  from  the 
Congress,  It  can  properly  l)e  rcvlewo<l  by  Cengress,  and  it- can  be  retracted, 
amended,  or  ratified.  A  proper  means  available  to  the  Congres.^  for  stich  review 
Is  a  Concurrent  Besblutlou  submitted  pursuant  to  section  431(d)  of^tho  General 
Education  Provisions  Act  •  / 
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DISClIillKATlbiC  ox  THi;»A8I8  OF  8EX  IX  ENfill.OYMENT  IX  EDUCATION 
*  '  PtOOEAilS  AXD  ACTIVITIES  PBOHIBl'XEO 

a^his  entire  Subpart  of  the  HEW  regxilations  i>ertains  to  employment  of  indi- 
TiduaU  by  the  educational  insUtution.  While  it  Is  recognized  that  the  phrase  la 
section  001  of  title  IX  respecting  '*partiCli>ation  in  .  .  ..any  education  program  or 
activity  . .  ."  may  arguably.be  interpreted  to  include  those  who  teach  such  activi- 
ties, it  is  the  view  of  .this  commentator  that  such  a  conclusion  ia  not  mandated  by 
thelangutgeof  tItielX.  «  *  ^  ' 

Additionally,  section.  703  Of  the  Civil  RighU  Act  of  iP^-f-as  amended  by  the 
JSqual  Employment  OpportunitVtAct  1972  specifically  provides  that  **It  shall  be 
an  unlawful  employment  practice  for  an  employer  to  fall  or  refuse  to  hire  or  to 
(Uncharge  any  Individual,  or  otherwise  to  discriminate  against  any  individual  with 
respect  to  his-  comnensation,  ter^is,  conditions,  or  privileges  of  employment, 
because  of  such  IndivIduaVs  ...  sex  "    -  ^        ^,      /  f 

Section  705  of  that  Act  created  the  EqualEmployment  Opportunity  Commission, 
and  section  706  of  such  Act  empowers  the  Commission  to  prevent  any  person  trom 
engaging  in  any  unlawful  employme'nt  practice  as  set  forth  in  section  703.  ...  * 

Clearly,'  the  Equal  Employment  OW)ortunity  Qommissiour  aiot  HBW,f  Is^the 
proper  agi|ncy  of  the 'Federal -Government  to  consider  questions  of  possible  dls- 
crlailnaUon  on  the  basis  of  sex  in  'employment.  And,  of  course,  its  power  and 
ftMtliority  governs  educational  institutions  as  well  as  other  employers.  On  April  5, 
a072,  the  Commission  published  in  the  fFederal  iJej/ia/er- regulations,  or  guidelines 
.  relative  to  discrimination  because  of  iex.  'Xhose  regulations  are,  of  coti^se,  cur- 
rently in  effect.  ^    '  .      „     ,  ' 

in  the  light  of  the  authority,  jurisdiction  and  work  of  the  Equal  Empteyment 
.  OpiK)rfunitv  Commission,  It  is  sul)mltted  that  the  better  reasoned  view  is  that 
Congres^j  did  not  intond  for  title  IX  to  be  extended  to  Aver  employees  Of  edu- 
cation«,l  InstHutions.  ^Rather,  it  is  suggested  that  Congress  Intended  the  Equal 
Employment  Opportunitv  Act  of  1012  to  cover  such  inatters.  It  is  notewojthy 
that  both  Acts  were  enacted  In  the  sAme  year.  Therefore,  it  is  submitted  that 
the  pro|)er  agency  of  the  Federal  Odwrnment  to  promulgate  regulations  respect- 
ing discrimination  on  the  basIS/Of  fTex  In  employment  is  'the;Equal  Employment 
'  Omwrnnity  Connnlssiwi,  not  IIEW. 

*Jn  the  light  of  the  two  previously*tpentioned  enactments  of  1072,  it  would  defy 
conmion  sfense  to  conclude  otherwise.  Piirther.  simple  principles  of  good  man- 
agement and  economy  In  government  require  that  competition  amo;i^  Federal 
agencies  which  have  a  duplicative  effect  not  be  perniilled. 


Statement  of  the  Bastebx  Association  fok  Intercollegiate  Athletics  for 

Women  ' 

The  Eastern  Association  for  Intercollegiate  Atlrtetlcs  for  Women  (EAIAW) 
wa.^  formed  in  1972  to  provide  .direction  a^d-^leadershlp  for  i\omen's  inter- 
collegiate programs.  The  Association  administers  regional  championships  In 
a  variety  of  sports  for  women*<i3AIAW,  w^th  a  membership  ^of  almost  200 
institutions,  serves  as  the  earftem  'regional  structure  for  the  Association  for 
Intercollegiate  Athletics  for  Women  (AIAW),  The  purpose  of  the  organization 
is  to  foster  broad  programs  of  women's  intercollegiate  athletics  which  are  con; 
>?lstent  with  the  educational  aims  and  objectives  of  the  member  schools.  It  has 
been  Instrumental  in  encburaging  high  caliber  programs,  extending  and  enrich- 
ing programs  for  female  athlete*  which  ar6  based  upon  the  focus  of  the  nuli- 
vidual  participant  In  her  primary  role  as  a  college  student 

This  Subcommittee  is  Inquiring  Into  the  consistency  of  Title  IX  regulations 
with  the  authorizing  Ipglslntlon.  Title  IX  of  the  Education  Amendments  ori^>J2. 
Much  has  been  testiflea  to  wllH  respect  to  particular  athletic  programs.  EA|A\\ 
urges  the  Subcommittee  to  not  l»  sidetracked  by  these  Issuei?,  but  to  squarely , 
address  the  principal  concern,  the  consistency  of  the  regulations  with  ,the 
statutory  authority  tnerefor^ 

Despite  what  has,  been  nrged  by  a  number  of  organizations,  athletic.^,  and 
particularly  intercollegiate  athletics,  are  programs  and  aofivltlos  Intended  by 
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Conrmt  to  be  cOTtriNl  by  Title  IX  An  examination  of  the  lefislative  bistorj     ,  , 
of  Title  IX  ettabl)tbes  that  intercollegiate  atbletics  was  well  wltbin  the  con- 
templation'ot  the  enactors  of  that  legUlatlOB*  as  programs  and  actlTitiei  to  be 
covered*  Senator  Birck  Bayb  mada  apedfic  reference  to  the  inclusion  of  sports  « 
'  ^  fiMrilitiea  and  intercollegiate  athletic  programs).  Repres^Utive  Green's  bearings 

made  repeated  references  to  intercolle^te  programs,  'Most  importantly,  tbe 
directire  of  tbe  QeneraV  Education  Amendment  of  197i  aet  fprtb  that : 

The  Commissioner  sball  prepare  and  pnblisb/not  later^tbau:30  days  after 
enactment  of  this  Act>  ^ropbaed  fegnlations  implamenting  the  provisions 

*  •  of  Title  IX  of  tbe  Ednc^on  AmendmenU  of       relating  to  the  prohibition 

of  sex  discrimination  in  federally 'aaaisted  education  program^  wliich  aball 
includevWith  respect  to  ^intercollegiate  athletic  activitiea,  reasonable,  pro- 
Tisions  considering  tbe  nature  of  particular  sports. 
Once  this  Subcommittee  satisfies  itadf;  aa  indeed  It  must^  that  tbe  regulations  ' 
are  fully  consls&nt  with  the. legislation,  the  Subcommittee  ithould  support  tHe 
enactment  on  July'21ftt  of  tbo  regulations.  Without  these  regulations,  hii$torical  , 

*  ,       prejudices  and  blatant  discriminatiQn  agmintt  women  in- competitlTe  athietics 

shall  be  permitted  to  abound  In  tba  ttala^doininatad  gorem^nce  of  competitive 
athletics*  IIAIAW  strongly  supports  tbe  regulationaJnaolar  as  they -Implement 
the  concept  of  equal  opportunity  r^ardless  of  sex.  The  aifectuation  of  the-  • 
Title  IX  regnlations  on  July  21st  shall  asrre  as  the  Tehicle  by  which  Voiueu  can  v 
bei^  to  have  better  access  to  competltlTe  athletidl— «nd  hopafuUiy  eventually^ 
acquire  iqual.  accaas  and  baTt  an  blatorie  opDortonity  to  remedy  and  overcome 
tbe  disincentlTes  and  disadvantagea  under  which  lumen's  competitive  athletics- 
have  been  forced  to  taietlCQ.  '  V 

Am  an  organiMtion,  XAIAW  la  llnnly  committed  to  competitive. atbletics  aa' 
an  integral  part  of  the  educational  program  at  all  colleges.  Indeed,  EAIAW 
believes  that  the  primary  justification  for  intercollegiate  programs  is  their  * 
educatfon,  not  their  financial  valoe.  Tbe  NGAJl  has  defined  its  basic  purpose: 
/    ^  •  to  maintain  intercollegiate  athletics  as  an  integral  part  of  the  educa« 
tional  program  and  the  athlete  as  an  integral  part  of  tbe  student  body,  aiid, 
by  so  doing,  retain  a  dear  line  o<  demarcation  between  college  athletics 
and  professional  sports.**  (Article  2,  Section  2  of  the  NCAA  ConstituKon)  ^ 
%  .The  NCAA,  however,  has  <irjnie(l,  eonjewbat- contradictorily,  that  wHlle  their 
^''^'-^..^    program  is  adoeajtlont  tfaa  flaanda];  agpaeta  of  college,  iports  demand  that  a  por- 
tion  of  the  men's  intercollegiate  program  should  be^  exempt  from  Title  TX  , 
because  it  is  revenue  produeing,  or  In  the  alteTu&tlve,  that  the  entire  program 
ot  intercollegiste  athletica  sluoiM  jiHK'cdTm^  by  TitlcIX.  Tht  rationale  for 
this  peeition  Is  twofold  i  '(1)  latarcoUegiate  atbletics  do  not  receive  direct 
nandal  lielp  from  tb^  federal  government,  and  (2)  the  present  economic  crisis 
makea  it  impossible  to  implement  the  regulations  set  forth  by  HEW  without 
jeopardizing  men'g  Intercollegiate  atbletlci,  and  interfering  with  the  nnaiicinl 
success  of  the  men's  intercollegiate  programs  of  indivldnal  member  schools.  If 
making  ^profits  Is  indeed  tbe  primary  objective  of  competitive  sports,  it  does  ' 
*       not  bave^  place  in  the  educational  setting  and  should  not  only  be  exempt  from 
Title  IX,  but. should  be  eliminated  from  bigl^r  education  altogether.  It  shoyld 
be  cajried  on  as  a  busineaa  and  solely  as  a  business.  If,  on  the  other  hand,  as 
^  the  NCAA  has  stated,  the  primary  goals  of  its  pro^m  are  educatl/)naL  there 

X,  Is  no  justification  for  exempticm  of  any  portion  of  that  program  on  the  grounds 

Aof  fin^ndal  dilficnlty  in  compliance, 
^   ^  ^  Thiere  is  no  judicial  precedence,  nor  legislative  authority  which  would  allow 
;  a  convenience,  or  economy  as  a  hnsis  for' inviting  and  tolerating  sex  bias  In  educa^ 

.tional*  programs.  Tbe  intent  Qf  Congress  in  enacting  Title  IX  was  the  adoption 
of  legislation  which  would  eliminate  discriminatpry  actions  wherever  thoy  exist 
in  'fducatlon.  Title  TX  was  pasi^ed  because  it  was  recognieed  that  the  federal 
.government  should  not  support  educational  programs^tbat  deny  equal  opportunity 
to  one  group  of  citizens.  To  more  in  any  direction  which  would  continue  to  invite 
the  wldespreftd  discrimination  which  is*  present  in  intercollegiate  sports  for  ^  ^ 
,  women  wouldfrlolate  the  clear  mandate  of  the  statute  to  eliminate  sex  discrimi- 
nation in  all  tweets  of  education, 

*  With  respect^to  the  \m\t  of  federal  monies  in  intercollegiate  athletic  programs 
raif^ed  by  the  NCAA  and.  various  individuals  and  professional  edncation  groups,        ,  ^ 
EAIAW  fully  supports  AIAW  s  testimony  of  June  20, 1©75,  concerning  the  inten* 

tion  to  include  athletics 'in  the  coverage  .of  Title  IX  as  it     ,  •  was  resolved  by 
the  directive  in  the  General  Edncation  ATuendments  of  1974  that: 

*  *     ^'The  Commissioner  shall  prepare  and  publish  not  later  than  80  days  after 

enactment  of  this  Act,  t>roposed  regulations  implementing  the  provisions  of 
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Tltu  IX  of  the  Education  AmtndmentB  of  1972  relating  to  the  Prohibition 
S  ^xdi^rlmSiatC^  federally  assisted  education  projframs  «h  ch  sUa  1 
tacl«Je  \S  to  int^  <thletlc  act^vlUes, -reasonable  provl- 

■iODS  ooiudderlng  the  natnr*  of  the  particular  sports."  indirectly 

.     attitude,  towards  •".^«-au^^^^       U^r'sSindH^^  rf^^^^^  Yet 

thete  women  "T^^^       m^n'n  tthletici.  The  realization  of  a  return 

:?&'«Ctr»^1n  aviso's  i^'HwaSLt offense  for  women  students  to 

brogtirm  ('«""«  5?  nfS:!  rj^^  of  the  program.  Although  this  recognition 
S'm'eSrll'^^e'v?.  tt"  nceR  t fSt' 'or  WioirV  uVuy  relevant  to 

•*.TfroftL**imSbuToa«ce"'^^^^^^^  or  to  assume  that  intercol- 

!lila  e  SSts  Kt  either  dl4^^^^^  orrndlrectly  teceiva  federal  support  Cer-- 
^inly!  mn.v  fwimies  vsed  in  lnteVcolle«Iate  athletics  are  ^hnred  by  Pb.vsicp 

eoteflTed*."sSmetIm^^^  A  projector  »nd  vl<^o  Is  jmlned  th^^^^^^ 

.  funds  dt  ESEA  and  use<l  by  male  or  female  tennis  team  Jo  ,^,«'P ""^^ 
Jni-  nprfnrmance  errors  The  federal  government  has  thife  iiroyKiejl  tue  mtans 
f«  a  c^mcXr«i."n^  cr^^^^  This  iton,  supported  by  f<''l<;r"l  f'-nds 

nre^'e^tcd  Interc^^^^  athletics  from  having  to  purchase  such  a  projector  or 

K  tall  t  W  a  all »«  one  i=chool  activity  can 

be  l^dlJ^t  fiiiBncial  assistance  to  other  .school  activities.  In  othor  case^.  If  fed- 
e^l  fi  nds  are  not  available  for  a  given  activity,  local  and  state  funds  ^vould 
■      h^Tve  "o     dIverteV  to  svXort  that  activltj.  This  may  be  Indirectly  helpful  to 

'  '"WSrlhTdJllcW-.^^^^  moml^r  schools  in  conducting  Intercolloglnte 
atXt"r  nmprLsrA  inin^  from  NOA^A  J!tates  that,  Intercol leglates  have  an 
Snnoal  dS  of  M0.!5sfcllllon.  Whaplek«%  the  tab  at  Individual  Institutions, 
^r  t hes2dotlts?The  fnnds  must  coiiie  ftP«h  sources  within  the  university  funds 
which  may  hare  been  saved  as  a  reault  ot^odoral  support  in  some  other  area  of 

*'IiJrhfdlS&'' under  which  w<nn(^n's  Intercollegiate  athletic  prosram., 
onirate  nre  most  ap'paTPnWn-the  dollars  expended  on  tlioso  proerams.  The  mo-st 
e"fmTnat)on  of  XWany  athletic  bndeet  will,  reveal  blatant  dlsorlml- 
ration  Tn  onoJnt  on  of.^md,tj.>t  women'.s  Intercollegiate  programs.  There  not 
a  slncle  malor  nnlverslfv  which  ff)ond«  overSU  poroent  of  tbeir  anniml  athletic 
budget  on  women's  programs.  A  piajorlty  of  the  athletic  budgets  reveal  a  nci-re 

* 
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clw  to  1,5-2  percent  of  the  iottl  ttbletic  budget  The  1.5-2  percent  i«  a  100 
percent  increase  orer  budget  tllooitlona  pie-1973  when  coUefes  ind  imiTersitiea 
began' to  be  concerneU  about  the  powible  future,  requirement!  of  the  Title  IX 
•  regulation*.  Many  women's  collegiate  althletic  programs  have  had  enbitanltai 
gains  in  a  relative  sense,  but  tlie  new  expansion  of  interest  in  competitive  aporta 
by  female  athletes  exceeds'  the  funds  being  made  available.  Before  the  enact- 
ment of  Title  IX,  not  a  single  large  university  epeiit  more  than  |100,00Qf  on 
»^'^JI^?*v'*'*  athletlc^budgets.  Recent  changes  have  forced  increased  funding. 
A 1974  University  of  Minnesota  survey,  for  example,  inqaired  into  the  admin- 
J^J?*^?"!!"^  fimding  of  ^*Big  Ten  Conference  and  SUte  Universities."  The  survey 
indl^ted  that  expenditcres  for  vromen's  programs  ranged  from  a  low  |3,000  at 
University  tov*  high  |110,000  for  Michigan  State.  At  other  large 
universities  where  the  annual  athletic  budget  for  men  is 'over  11.5  milUon, 
budget  allocations  for  m^t-imo.  women  Include :  Universlt v 
of  Southern  CaUforpim,  |100,OC|0;,  University  of  Maryland,  »42,000  (HEW  suit 
pending) ;  University  of  Midilgan  |HO,000  (after  a  complaint  was  fll*d  Iri 
Augwt,  1973  to  HKW)  MJiilversfty  of  New  Mexico,  $36,000;  University  of  Call- 
Berkeley,  $42,000;  Washington  SUte,  118,000  (uew  figures  suggest  niar 
Ul^fSS^  ^"^**> '  ♦^^J        Unlvinilty  of  Arizona' 

Constant  reference  was  made  by  the  NCAA  In  its  testimony  before  the  Sub- 
^Jf'UlH^  concerning  the  historical  growth  and  development  of  men's  inter- 
,rB*i^*P?'^  •"^  threaU  thereto  by  the  development  of  womeii^s  Inter- 
collegiate athletics.  In  a  report  to  its  member  schools,  the  NCAA  has  reminded 
It.^  members  to  ^Finally  haDimer  the  impossibility  of  ^meeting  the  requirement 
of  overall  program  equality  for  men  and  women  without  severe ^ curtailment  of 
men  s  programs  which  you  have  built  carefully  over  many  years."  It  needs  to  be 
clsrlfied  that  the  m^n's  programs  have  grown,  in  part,  because  women  have 
contributed  financially  through  state  taxfi<,  tuition,  and  student  fees  towards 
men  s  programs  with  NO  return  on  the  sum  paid  for  wopien's  intercolleclates. 
DIsorlnilnatlon  against  women  in  athletics  has  helped  support  men's  programs 
and  thus  men  have  profited  by  the  fiagrant  discrimination  of  women  In  Inter- 
collegiate sport.  It  Is  repugnant  to  the  Ideals  of  fairness  and  equality  to  openlv 
<.*ontfn«e  to  support  concepU  which  lead  to  such  discrimination  of  nearly  50  per- 
cent of  the  student  body.  Women  have  paid  the  price  for  the  growth  and  fiourlsh- 
Ing  of  men's  athletic  programs^  and  it  Is  time  for  that  support  to  be  given'  to' 
w-omen's  programs.  '      .  * 

What  l8f  the  logic  of  supporting  men's  nonrevenuc  sports  and  not  the  women's 
nonrevenne  sports  when  both  groups  have  made  contributions  to  the  finances  of 
the  program?  Certainly  sports  are  a  refiectlon  of  society,  and  when  society  did 
not.accept  the  female  athlete,  it  Is  understandable  that  discrlmfnatory  actions 
nbonnded;  but  the  new  generation  of  students  no  longer  look  to  athletic  stereo- 
typing, and  this  fact  has  opened  wide  the  door  for  competitive  athletics  to^e  an 
ncceptable  part  of  a  women's  life-style.  .There  must  be  a  concerted  effort  to  over-^ 
iJom^  the  attitudes  of  the  past  and  help  the  female  population  come  to *know  the 
joy  of  effort  higher  levels  of  achievement,  and  the  values  in  pursuit  of  excellence 
throni^h  sports  in  our  colleges. 

It  Is  obvious  that  If  additional  funds  are  not  available,  the  develepment  of 
competitive  athletics  tor  women  may  necefs-lltate  some  curtailment  of  men's 
competitive  athletics.  In  most  cases,  this  could  be  solved  by  simply  more  logical 
expenditures  and  procedures.  This  may  be  the  opportune  time  to  examine  and 
oraluate  the  competitive  athletic  programs  Within  each  college  and  university. 
The  goals  of  these  programs  may,  require  re-directlon  in  order  to  be  more  c?on- 
sistont  with  the  function  of  higher  education  which  has  as  Its  focus  the.qnallty 
of  the  experience  for  the  students  both  male  and  female,  and  not  for  the 
revenue- to  Jbe produced  In  the  educational  setting. 

In  the  hearings*  of  the  Subcommittee  on  Post-Secondary  35ducatIon,  Friday, 
.Tune  20, the  KCAA  proposed  that  there  be  an  in-depth  study  of  the  prac- 
tical Impact  of  Title  IX  before  the  HEW  regulations  are  accepted.  AIAW  and 
KATAW  hare  already  examined  the  practical  Impact  of  the  Title  IX  reguliftlons 
on  ,both  men's  and  ivomen's  sports  and  can  see  no  real  concern  for  the  disaster 
predicted  by  KOAA  In  enactment  of  Title  TX:  Naturally,  we  cannot,  nor  can 
anvone^elpe,  predetermine  all  problems  which  ml^rht  arise,  as  only  experience 
and  function^  operation  of  the  guidelines  can  determine  the  exact  nature  of 
difflcultfes,  and  can  then  resolve^them.  It  seems  clear,  however,  that  the  call  by 
the  NCAA  for  still  another  study  period  Is  nothing  more  than  a  stall  tactl'o 
tleslgned  to  prevent  se.x  blas.In  competitive  athletics  from  being  eliminated;  as 


■oon  as  poMlbl*.  A  •tudy  can     unaertitken  «lmnltaneous  with  en«ctment  of 

*^C^5!S!°EilUW  would  be  the.llr.t  to       est  and  '^P/^^'ll^^^^J^^;, 
hlghl,  prSfesdonal  research  Ptocrtm  1°  ,«»«*'^«,'° ^^^^ 
•oSTof  tbs  Important  quesUons,  such  as  integrated  ts.  •fP»«tf  t^;  ^^^X- 
seTa  reason  for  watint  on  the  reswlts  of  such  a  stndy  to  enact  TlUe  IX  re.uia 

ittStSi  f^^reSrirlS  5ie  Ic<Srto  education  that  Is  afforded  male  counter- 
^^^Z/^l&aon,  a.>4  the  large  number  of  litigatlous  «nd  campUlnt« 
Jiurtin  THS^  damonstrate  the  urgency  of  Immediate  passage  to  provide  we 
eSriSm'^S'liowm^/BffiwNo  f^u?e  equaUty  of  opportunity  for  male  and 

*'l^*S?mteJs"'of *»e  Subcommittee  and  the  NCAA  expressed  concern  for  the 
f^^rt*  wWlt  SSrilTui  toat  woraeuVrr^       were  not  highly  successful  and 

M^f  ^tTw  speitatoM  aid  beUere  siKh  ah  Interest  is  possible  through  well 

'".Sl'*^^<rf*Ster'Sft*S°M  tor  women  is  definiteiy  growing. 

rJ^^J^^r^J^^^Vrmt^Srotl^i^^o  dMlre  to  parUcipate  in  regional 

^iiws  ^^MlSn  of  the  Subcommittee's  hearings,  Ropre- 

th'iWAW  SVhToH<Sri irS^"n"iS^  the  requirement,  which  would 

.be  mandated  as  a' result  of  the  T^ulatlon^        „,jnber..hlp,  but  the  cooperative 

^^^^^^^r!  X  tw?«o^ip«  Sits  «^^^^^  both  groups 

^i^Tn^BAUW  me^be'^  i^  are  rer,  co^l^nt  of  the  ramlficntlons  of 
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leglates.  Many  members  of  EAIAW  and  AIAW  may  continue  to  strive io  prevent  • 
^  ^hoiarstolps  from  being  awarded  to  females,  and  accordingly  to  prevent  their 

*°  effort  to  decommerclalize 
Intercollegiate  athletics,  Neverthelees,  all  members  agree  that  the  primarv  con- 
cern is  to  promote  all  possible  means  for  gaining  access  to  opportunity  for  the 
women  athletic  participants  and  believe  that  the  provisions  of  the  Title  IX  ^€^u- 
lations  provide  the  basis  for  making  this  access  possible.  A»  stated  bv  the  AIAW 
President,  W(Mneti's  intercollegiate  programs  are  attempting  to  devel(>p  programs 
that  are  not  a  "carbon  copy"  of  the  men's.  *\  . .  We  believe  this  can  be  done  within 
tne  gtructnres  of  the  law,  Including  the  provisions  of  thfe  Tltle^iX  regulations 
It  could  be  every  bit  as  discriminatory  to  force  women/Into  the  programs  and 
patterns  established  by  men  for  men  as  to  preclude  parhdpation  of  women  en- 
tirely. Women  must  be  permitted  to  develop  and  i>artIoli>ate  In  athletic  Drograms 
f  r^}?^^  ^^^^^  "^^^^  interests.  We  believe  this  is  the  spirit 

»  regulations  promulgated  by  HEW  are  a  start  in  that 

direction." 

Tlie  actions  o?  AIAW  ajid  EAIAW  in  each  of  their  Delegate  ^Asseniblv  meet- 
ings Is  unanimously  pa^ss'lug  the  following  resolution  on  separate  teams  is  fully 
A-    ^Aiia,*?tent  with  the  provisions  of  Title  IX  regulations : 

Be  it  resolved :  There  thall  be  separate  team^.for  men  and  women.  No  male 
student  may  participate  on  a  women's  Intercollegiate  team.  No  female  stu- 
dent may  participate  on  a  men'sJntercoUeglate  team.  In  addition  to  seiMirate* 
teams  for  men  and  women,  intercollegiate  mixed  (co-ed)  teams  corapose<l  of  • 
?^ll?S*i  nT"i^.   .L*'  males  and  females  comi)eting  on  opposing  teams  are  ' 
UESSlRABliK  In  those  sports  in  which  such  teams  are  appropriate. 
9ome  of  the  tfttlonale  offered  for.this  resolution  were:  * 

t.  MEir  2f0T  PERMITTED. OX  WOMEN'S  TEAMS 

,  ^*  women's  teams  prevent jsmigJHjror^ttnwrtnnlty  due' to  the  physio- 

logical  differences  between  the  m^k'-^mrfemale.  ll^cre  are  several  physiological 
functions  which  impose  llmKSTlons  on.  the  femlle,  especlailv  in  regard  to 
strength  and-speed  In  perforfeance.  X  - 

1.  The  female  hormoM<e$troffen  results  in  i^fhlbltlng  the  growth  of  ^muscle 
tissue  while  increasing  thh  amounts  of  adipoj/tis'sue.  The  male  hormone  andro- 
ffen  enhances  the  growth  of  muscle  tissue,  ^e  ratio  of  Jtrehicth  to  weight  is 
much  greater  in  the  male  than  the  fe^iale.  Conditioning  may  enhance  the  devol- 
o;>n|en^  muscle  mass  and  minimize  the  amount  of  ad Uxwej tissue  of  female 
athletes.  It  should  be  clear,  however,  that  phy.siolofflcal  dinQm&^  dictate  that 

-  the  male  athlete  will  not  ony  remain  superior  In  sports  rSiuirlng  muscular 
strength  and  speed,  but  also  Im  able  to  reach  a  higher  level  ot  training  because 
of  those  factors.  .  ^  ,  *»  ^.^auac 

2.  Maximal  oxygen  uptake  (maximal  acrobic  capaclty)  is  lower  In  the  female 
than  male,  Maximal  oxygen  uptake  is  a  fiihctlon  of  both-tbe  cardiovascular,  and 
respiratory  systems^and  1^  thus  limited  by  the  Indlvlduars  response  to  a  stress 
Tprlrtbles  related  to  these  systems.  An  adult  female  has  a  lower  level  of  hemo- 
gjOJ^In  f  nd  erythrocytes,  and  since  a  female  Is  generally  smaller  than  a  male,  she 
al^>  has  a  smaller  heart  thus  less  cardiac  output.  In  addition,  she  luis  a  smaller  * 
lung  volume^  therefore  r^maller  vital  capacity.  However,  the  smaller  organs  do 
not  necessarily  prevent  her  from  developing  an  efficiency  comparable  to  that  of  ' ' 
the  male.  When  evaluating  maximal  aerobic  power  on  the  basis  of  working 
iQiiscle.  the  female  can  (levelop'the  ability  to  utilize  .approximately  the  same 
jmotint  of  ^gen  per  kilogram  of  body  weight  hs  the  male.  The  problem,  hoxv- 

u  ^  ^If'J.^}^^  ^3^r^l^  carry  her  w;elght,  muscle  mass  and  FAT  with  her  when 
She  porfonns.  Therefore,  even  though  she  may  ^be  as  efficient  as'the  male  with 

'  w  '  !!IS:^i"J^/*l^J^^^"  uptake  In  the  working  muscle,  she  still  has,  to  provld<\  oxvgen 
V  ^  •  «»        This  tends  to  decrease  her  overall  efHcIfencv.  ' 

:  J.  Facfor  analysis  studies  ivake  apparent  the  imporfisnce  of  the  strenffth  co^. 

ponent  in  ;U1  comp(»tiuve  ntliletics  and  the  relaUve  Importance  of  tiie  siTeod  fac- 
tor  I?  mo.st  comr>etitivo  athletic...  There  Is  an  overlap  In  the.strongtrf  Epeed  ^ 

,^"^l''c'  ^1^1^  "'i?*?       ^^'"^^^^  npt  stronger  and  have 

more  speed  than  a  1  fema  el  The  pr(>»)lem  lies,  however,  in  the  reality  that  the 
overhip  occurs  in  the  higher  end  of  the  female  distribution  and  the  low  end  of 
^L^^^  distribttUon ;  th^jrefore,  females  of  above  average  strength  cannot  com. 
pete  equally  with  males  who  are  above  average  in  strengtii.  The  same  overlap 

^I'^^i^.  ^'"^  *".rM'*"^'\^?  ^^'^-^^^^  '^^''^^  ^^^^  are'slgnincant  l2  iXr^ 

collegiate  competition  where  we  are  deaUng  with  top  level  performance.  ' 
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Th«  oiiltural  concpnts  of  the  female  athletes  in  our  soelety  have  been  a  fac- 
io?«^feh  his  affeShe^^r  per^^^^  attainment  in  the  past  ami  tJie  residue 

will  continue  foffears  to  eome.  This  is  an  additional  disadvantage  to.  the  women 
at  lete  whrmust  compete  with  the  more  e;cperienced  male  athlete  «or  men  ber- 
ship  on  a  single  team.  'Xhe  lack  of  experience  is  another  deterrent  to  her  athletic 
success  on  a  single  team  composed  prlmarilj- of  males.    .,  - 

n.  WOMEIT  KOr  PEBMITTED  OX  MEN'S  TEAMS 

A  ThP  nollev  of  Dermitting  women  on  men's  teams  Is  discriminatory  to  ben. 
Ift^^mfn  c^nTakeTman's'pIace  on  HIS  team.but  "f, "  ^ 

plaM  of-HER  team  when  he  la  ?uperi,or  to  the  woman  ln»athletic  ability,  this  is 

*  E''s}nere*[elLfiSfde8troy  equality  of  opportunity  because  the  large  major- 
Itv  k  wonfen  tTa  be  excluded  from  tl^s  competition  The  P ^9  ^^f- 
ag9s  colleges  and  universiUes  to  avoid  the  responsibility  of  providing  women  8 


tea-ms. 


D  Women  desiring  to  be  participants  on  men  s  teams  rfefleclan  assumption  of 
inferiority  ofTr""r«n;^  or  lactf  of  a  program.  Neither  of  these  casetj  SHOULD 
be  %  e"ated  There  must  be  concerted  effort  to  provide  toP  'ejel  competlUon 
for  feHrithSand  to  provide  them  with  programs  which -^o  Hare  compa- 
•J  We  SSnle"  sch^ules;  facilities,  equipment,  medical  '°'»,„<;°«^^^^^ 
lent  WQjuen'J  athletic  team.'!  which  are  designed  specifically  for  the  sex-based 
<>ic*<i!flpntlon  of  the  women  athlete  can  result.  _i^i„ 

*n.L  mi^  have  doellhed  to  Uifferentiate  on  .the  basis  Inherent  y<,vIoIa- 

tlve  ofTl  l  Coite  itution  while  requiring,  at  the  most,  that  "strict  «<llclal  scni- 
r  t  nv»  J'roH«cr«  v.  Richardxon,  4UiU.S.  677,  1073)  S'if  ^'f  ^^j^ 

-B  e  rolevont  Judicial  precedents,  liowever,  in  no  way  preclude  the  offering  of 
f.mrnto  athletic  prc«raina  for  men  and  women  so  long  as  such  differenUaUon 
wTea^onalTrlMa^ed  the  achievement  of  a  valid  educatio-jal  object  We.  The 
wifier'Ttiou  of  c^^^^^  in  fI>orts  progfaius  has  been  held  to  be  sueli  »ii  oU-. 

rl^tiv«  To  renui^^^^^  all  non-competitive  activities  be  coieducatfoiial  is  to 
ioid^v/.  oro^di  ial  equal  ty  *at  the  quite  pofesibl'e  expense  of  substantive  5n- 
eo  «i  fy  nen  cflX  barrW  frolft  the^^Qirate  women's  tennis  n  the  open 

t««r^  ^on«.nf  The  ODtion  Of  permlttintf  women  to  have  a  separate  team  in  all 
«f"rtXth  toiilct  an  uQii^Li^ftact  wh7re  there  is  any  interest  in  such  part.eipa- 
Mnn  r^caraicM^  policy  of  women  on  men's  teams,  is  essential  to  the 

rof^vs  o"  acldev^ng  s^  equality  for  female  students.  If  a  single  team 

^vWr^lt  S  l-e  predominantly  a  inen'.s  team  as  the  best  women 

atliletxJs  gencM^Mv  Will  no^     as  good  as  the  l>est  nude  athletes  in  those  sports 

^^'f^iS'"^"al1'/eTfhar«^^       oppoHunity"  relaUve  to  the  number  of 

■  m.«!d"  r""  f  e^'li  «ex  in  pro,!oi  tloii  to  the, number  of  students  of  each  sex  par.- 

"'^hJ''';uaUmr;;^^^^^^^^^^^  n«-.rmative  action  has  been  t..Ken  on 

n  ^^mnuV  nnd  t  I  -M.^!  gn"  pri  aiinlie.s  to  make  possible  both  a  Junior 

4/r«ity  and  a  vanity  team  for  women  while  the  male  student  had  a  s'-'f^  te"m 
T.  rsity  ana  »  >  ""■J  ,.'  fof,,,  number  of  female  athletes  siirpiissing  the  total 
<       i  M^nT,    ,  t  ,V  intereolle^  X  This  would  mandate  that  more 

:  ";;'iri:;.hipi  ,0  g  V     to  vo  .Slu^^^^^      me«,  it  .seems  obvious  that  this 
w' "m  t  l^in^^^^^^^  regulations;  and  in  fjct  perhai«  just  the  opposi  e  was 

u.Vh1-  til  l"  H  fewer  sclioiai-shlDS  would  have  to  be  giv-a  to  feina  e  at hietcs 
'V-  '  "         'I'hi,  woukl  be  more  in  keep  ng  with  the  desire  of  I-AIAW 

^'i  ZnVas  tw'<<itofar.W^^  a^  "Jos^ble  for  those  in.slitutions  who  wish  to 
\  n  .Tniwlol     wliirli  he  prima  y  empJ-asis  on  the  pursuit  of  exee  leiice -for 
u::;;wn  sake  Thm  lra  need  for  elarifleation  of  the  intent  of  the  regulations  iu 

''I'nJi'li^lon  T3\IA-\V  urges  the  Sulxiomutittee  to  supiwrt:  the  iinnicdiate  en- 
^^„^;^V  fhb  Wnlat  on^The  regulations  will  generally  be  conducive  to  the 
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Ss  Act  of  197™  r^^^  programs  nnrtorlylng  the  Education  An.e.Kl- 

to  mnvt  H,a>niil  .'-  J^.'^A^^  the  Siibconinilttee  to  request  HEW 

(af  The  „HH  fion"?f*'''"f'f at  the  earliest  opportunit " 
A^m^^flZ£^Stl:^\^^l^^'''  -  -""-nnce  process  with 

to  Vv.„,^I'?n""f  "i'.*^  '^"■""^  ''^  collegiate  Institutions  will  be  reouircd 

iLf^MM        cO"'I>ll«"eo  to  a  time  „ot  to  exceed  one  vear.  tlierebrreZ  fn-' 

Tliese  nifxllilcations  are  designed  to  expedite  the  proces<!  of  ussurin"  tui^ 

w  fio..'."'"^  ''^  another  generaUon  of  students  before  the  benefits  of  Title  IX 
legislation  are  reallztd.  On  behalf  of  women  and  women  athleterEAIAtv  ~  • 
if  m'^To*'  '-^'"0  IX  regulationrwith  Sfestfons  for  chan°«^ 

tS^St^^^Si^J^  '"'^  In-Pl^nentauon  of » 

Appendix 


"^"S^YxArOAT^m^f  T""'*  ^E^'l ^'^'"""S  to  Title  IX,"  Answer  to  XCAA 

ShK^^ia^iT'^'-  '"^"""^''"^  St  '  (U^ 

3.  Adrian,  Mariene,  "Sex  Differences  In  Biomechanics."  Women  ami-  <^nort 

I'roceea,»!;,  of  A.  Katmwl  Research  Conference  on  KomXa  sTort  TlZ 
Pennsylvania  State  University  I'enn  State  IIPER  Series  ^T'>  md 
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7^1  o  ,  ^'«t  AIAW  Delegate  Assembly"  Journal  of  licaUh,  Phiiti- 

„-    caJ  Bdiicatton  and  Recreation,  June,  1073.  i 

'*^^ih  ^n^'^lY"  ^Conditioning  for  Stress  in  Sports."  Paper  presented  at  the 
sixth  annual  Syniposium-jredlcal  .Vspects  of  Spoits,  Feb   10  197.5 
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32.  Sphaffer,  T.  B.,  "Physiological  Considerations  of  the  Female  Participant" 

Women  and  Sport  Proceedings  of  a-  yaiional  Re»eurch  Cmfcraueon  , 
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33.  Thonras  Clayton,  ^'Tlie  Female  Sports  Participant ;  Some  Phvsiolo-'ical  Cues- 

tlom,"  mwS  Research  Reports:  Women  in  -SpowrVolumeT  AAICIPBR; 


STATE.MraT  or  JaJIES  A.  HARRIS.  PllESIDEST,  XATIONAt  EDUCATION- 
ASSOCIATION 

The  National  Education  Association  is  pleased  to  testify  before  thl"*  Snlv 
committee  on  the  federal  tegulatlons  Implementing  Title  IX  of  Uie  1970  Ednr-a- 
Uon  Amendments.  NBA  worked  to  ensure  pa..sa«e  of  tlje  orl,,diml  ll^lg-^tlon 
?v„ic«i^'"'"f'^  comments  last  fall  to  the  Depiufment  of  llealth,  E<lncaUon'  an  . 
Welfare  urging  the  development  of  .strong,  effective  regulations.        "^-luon,  ana. 

«eV^^kp"rlmin!i'i!f„''n'r'^'"?^  Bondlscrlmlnatlon  laws  have  previously  prohibited 
f  .  o'fpr'ra'nfttlon  In  educational  employment.  Title  IX  Is  the  first  and  onlv 
leglsla  I„,.  to  prohibit  sex  discrimination  against  students  m  fedSy  "ssist^^^ 
edncatlonal  programs.  More  than  CO  million  students  enrolled  In  prTrams  from 
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Sex  discrimination  In  education  admisiions,  Tocational  education  profframs^ 
•couniselinsr  and  guidance  materials»  and  mandatory  xaaternity  leare  for  female 
-€nipIoye€3  «was  recognized  by  Congress  at  aigniflcant  denial  of  equality  tor 
women.  Potential  effectireneaa  of  the  regulationt  now  before  thi»  Subcommittee 
cannot  be  orerempbatiied,  although  they  do  not  apeak  td  all  the  sources  of 
•ex  bias  in  education.  Nonetheless^  we  beliere  that  this  is  the  beginning  of  a 
good  fnith  effort  on  tlie  part  of  HEW  to  enforce  the  Congressional  intent  of 
Title  IX. 

Becognixing  that  the  purpose  of  thes;?  hearings  Is  to  determine  only  whether 
or  not  the  regWatious  conform  to  the  Intent  of  the  law-^ud  we  beliere  that 
they  dp— we  would  like  to  point  out  several  areas  which  we  feel  deserve  special 
•commendation.  . 

In  our  initial  comments  on  the, proposed  regulations,  NEA  urged  .that  in- 
stitutions be  encouraged  to  begin  a  self-evaluation  proeess  to  identify  overt 
and  covert  forms  of  discrimination  within  our  agencies  and  institutioBS  and 
.Initiate  voluntary  efforts  ^toward  coinplJance  with  the  law.  We  are  pleased  to 
jiote^that  the  final  regulations  liaw  incorporated  that  recommendation, 
>  The  NBA  is  also  pleased  to  see  that  HEW  modified  its  proposed  requirement 
lor  ,use  of  an  integral  grievance  procedure  prior  to  the  filing  of  a  complaint 
^vith  HEW.  Although  such  a  requirement  was  not  Jn  the  initial  draft  of  the 
xegulatloris,  it  was  reported  to  have  been  h  part  of  the  r^ulations  submitted 
to  the  President  earUer  this  "year.  We  found  no  legislative  history  to  Justify 
such  a  requirement  and  are  giitifled'that  it  is  not  included  in  the  final  docu- 
ment's provision  regarding  internal  grievance  procedures.  •  -  . 

Certainly^  there  are  areas  which  HEW  nUght  have  emphasized  more  strongly. 
For  Instance,  there  are  still  no  provisiocs  requiring  review  of  sex  bias  in 
textbooks  and  instructional  materials  nor  is  there  any  provision  for  equal 
benefits  In  retirement  plans  for  employees,  nor  for  the  development  of  essential 
Inservice  training  programs  for  schpol  personnel.  In  addition,  we  are  concerned 
that  HEW  has  not  yet  established  an  active,  aggressive  record  in  relation  to  the 
enforcement  of  TitUe  IX.  In  the  nearly  three-year  interim  between  passage  of 
the  legislation  and  the  release  of  these  regulations,  millions  of  students  and 
<*raployee*  have  been  denied'full  equality.  With  the  release  of  the  final  regu- 
lations ,which  Implement  the  intent  of  the  law,  the  issue  of  enfoijcement  will 
now  become  paramount 

Since  ihl  pa^SiigeM)?  Title  IX,  18  states  hnve  moved  toward  increasing 
equality  through  the  passage  of  some  form  of  legislation  dealing  with  sex 
equality  in  educatforf.  In  addition,  at  least  eight  state  laws  or  administrative 
mondatcs  move  Ceyond  the  proposed  Title  IX  regulations  in  their  requirements 
for  afllrmative  or  reme<lial  action  in  both  employment  and  educational  pro- 
^rrams.  These  actions  reflect  growing  recognition  bf  the  urgency  of  the  matter. 
We  cannot  afford  to  delay»  and  face  the  passage  of  another  school  year  without 
be/:Inning  the  difficult  tksk  of  moving  toward  sex  equality  In  education.  ^ 
We  would  hope  that  the  hearing  record  of  this  Subcommittee  and  of  the 


notlfving  our  membership  of  the  new  regulations^  and  the  implications  for 
school!?.  We  lire  hopeful  that  with  the  watchful  assistance  of  the  Congress, 
private  organizations,  and  individuals,  HEW  will  Implement  the  rcgiilations 
qurckly  and  fully  so  that  sex  equality  caii  become  a  reality  in  our  educational 
agencies  and  institutions.   


e.\pfn(litures  of  athletic  departments  for  women;</1nterc()llegiate  athletic  pro- 
grams, it  necessary  to  consider  an  in.%intions  ability  to  support  not  only  its 
wonien',«  athletic  program,  but  its  entire  athletic  progranv^.«: 

Mr.  Clmirman^  on  June  17,  1075  your  witnesses  ineluded  coaches  from  the 
Americart  Football  Coach's  Assoolatiorr.  This  list  of  coaches.  Darrel  Royal,  Bob 
Blackman,  Jerry  Claiborne,  Frank  Kifsh.  Tom  Osborne,  Bo  Scbembechlen  Mike 
White,  and  Joe  Yukia,  all  coach  for  National  Collegiate  Athletic  Association 
(XCAA)  Division  I  schools  {major  colleges  and  universitle'^).  In  their  twimony 
tht?y  stated  tfie  need  for  women's  athletics,  but  stressed  the  fact  that  the  uni- 
versities could  not  support  a  women's  athletlo^rogram  at  a  level  comparable  to 
the  men's.  Tlds  inability  to  support  an  equal  women^s  athlotic  program  Is  even 
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more  of  a  burden  on  NCAA  Division  II  schools  and  National  Association  of  Inter- 
collegiate AtbleUca  (NAIA)  schools. 

Unlijke  larger  schools,  the  athletic  programs  at  small  colleges  throughout  the 
nation  are  not  sel£-supportin«.  as  are  t)\e  programs  mentioned  by  the  coaches 
on  June  17.  Also  small  colleges,  to  run  both  their  men's  and  women's  athletic 
programs  at  a  break-even  level  are„recelvlng  Federal  aid. and  therefore  would  he 
directly  influenced  by  the  provisions  In  Title  IX.  Even  with  the  added  fund^ 
provided  by  federal  aid  a  large  number  of  small  college  athletic  programs  are 
being  ran  at  a  dciicit, 

Mr,  Chairman  the  provisions  in  Title  IX  would  not  advance  the  women's  athletic 
programs  at  these  smaller  schools,  but  would  force  Oiese  institutions  to^jCHmlnate 
all  athletics  from  their  list  of  ejctracurriculnr  activities.  Obviously  you  and  the 
members  of  .the  Subcommittee  realize  the  Importance  of  intercollegiate  achletics 
as  a  vfable  part  of  higher  education  or  you  would  not  be  dl^fcussing  it 

At  most  colleges  and  universities  the  athletic  departments  do  not  oppose 
women's  athletics.  In  fact  they  are  quite  supportive  and  are  willing  to  .increase 
funds  for  women's  athletics  based  on  their  need.  Immediate  equality  for  women's 
athletics  is  unreasonable  because  at  moi)t  schools  the  women's  progranii>  do  not 
need  equal  budgets  and  do  not  ask  for  them.  Perhaps  a  graduated*  equality  would 
need  to  com^  about  when  interest  in  women's  intercollegiate  athletics  Is  equal 
with  that  of  men's  program,  but  until  that  time  women's  athletics  should  be 
funded  on  the-basls  of  their  need.  ^ 

Mr.  Chairman,  the  problem  seems  to  be  that  small  colleges,  NCAA  Division 
II  and  NAIA  schools,  direct^-  eftected  by  Title  IX  will  have  to  eliminate  athletics 
completely  if  ITederal  regulations  by  n.E.W,  are  enforced  across  the  board. 

It  is  my  suggestion  that  a  Federal  agency  be  set  up  to  look  objectively  at  In- 
dividual institutions  o\jpel!se  by  ca^e  basis  and  decide  whether  It  Is  makhi? 
■ft^e<}Wit»  allotments  fwr  womwViiitRccctlit^giateaihleUcs;.  then  If  not,  siisi>end 
their  Federal  aid  or  whatever  Is  necessary,  '  ' 

Mr.  Chairman,  women  have  au  equal  right  to  all  the  benefits  of  IntercoUeglate 
athletics.  But  to  pass  across  the  J>oard  legislation  on  all  athletic  programs  at  all 
Institutions  would  be  unfair  not  only  to  men*s  athletic  programs  but  also  to 
v.'omcn's.  Therefore  si.»eci2l  provisions  should  be  made  in  Title  IX  for  small 
colleges  which  will  carry  the  brunt  of  its  effect. 


STATEStnfT  or  THE  Nationai*  FEnERATiox  or  Business  a:id  Professiokal 
Women's  Clubs,  I:fc. 

The  National  Federation  of  Business  and  Professional  Women's  Clubs,  Inc., 
\n  pleaeed  to  have  this  opportunity  to  present  its  Tiews  on  the  final  regulations 
for  enforcement  of  Title  IX  of  the  Education  Amendments  oll072. 

Our  organi^uition  Is  composed  of  nearly  170,000  working  women  who  reside  In 
every  one  of  the  50  states,  the  District  of  Columbia^  Puerto  Rico,  and  the  Virgin 
Islands. 

Ever  since  oUr  inception  in  1919,  the  National  Federation  has  placed  equality 
of  educational  opportunity  high  among  Its  gtrtils.  One  of  our  major  Federation 
objectives  is  directly  related  to  this  subject:  To  extend  opportunities  to  business 
and  professional  women  through  education  along  lines  of  industrial,  scientific, 
and  vocational  activities. 

Many  of  our  members  are  actively  Involved  in  rooting  out  sex  discrimination 
where  Is  exists  in  education,  and  in  promoting  the  development  of  new  oppor- 
tunities for  women  to  put  them  on  an  equal  basis  with  men. 

Tlie  elimination  of  sex  discrimination  In  education  Is  a  major  item  on  our 
National  Legislative  Platform  and  we  strongly  supported  passage  of  Title  IX.  Be- 
cause many  of  our  members,  are  teachers  apd  educators,  our  interest  includes 
equality  of  education^-'cmployment  as  well  as  equality  of  educational 
opportunity.         *  <: 

Wo  were  particularly  pleased  that  Title  IX  was  enacted  because  we  felt  this 
indicated  that  Congress  was  truly  aware  of  tbe  magnitude  of  the  problem,  and 
that  Federal  government  supi>ort  of  equality  of  educational  opportunity  would 
have  a  tremendous  impact. 

We  have  been  greatly  distressed  by  the  fact  that  three  years  have  passed  with- 
,out<regulations  for  enforcement  of  Title  IX.  While  passage  of  legislation  is  Im- 
portant, it  means  little  if  there  is  no  enforcement. 
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It  is  unreasooMble  to  exj^^t  .that  much  movement  cau  be  made  toward  im- 
plekenting  Title  IX,  or  that  enforcement  can  truly  begin,  without  Che  existence 
of  guidelines.  _ 

Therefope,  we  strongly  beliCTe  that  the  final  regulations  issued  by  the  Depart- 
ment of  Health,  Education  and  Welfare  should  be  permitted  to  take  effect. 

mile  these  regulations  are  not  all  that  Ave  had  hoped  they  Tv-ould  be,  while 
we  would  ake.to'have  seen  more  comprehensive  and  far  reaching  guidelines,  we 
8tlU  think  it  is*  cnicial  that  they  take  effect  In  their  present  form  so  that  en- 
forcement or  thla.mq^Jt  important  law  can  begin— now. 

Airetdy  too  niany  young  women  and  girls  who  would  have  been  affected  by 
Title  IX  have  p«s«ed  through  the  educational  system  without  the  benefit  of 
educational  opportunities  taken  for  griinted  by  young  men  and  boys.  Since  l?assage 
of  Title  IX  in  Jt>72,  too  many  opportunities  have  been  lost,  top  many  doors  have 
been  closed,  too  many  lives  have  l^en  altered  because  of  sex  discrimination  in 
education. 

While  these  past  opportunities  may  never  be  recovered,  it  is  imjwrtant  that 
there  be  no  more  delay,  that  no  more  girls  and  women  be  atb'crsely  affected  sim- 
ply because  they  were  born  female.  Congressional  acceptance  of  tUe  Regulations 
In  their  present  form  t^'ill  assure  that  a  beginning  can  i>e  made  now  to  develop 
the  talcutii  and  aspkatiom?  of  a  sizable  portion  of  our  population. 
*  We  would  like  to  comment  briefly  on  the  matter  of  athletics,  a  subject  which 
has,  in  our  opinion,  received  a  disproportionate  amount  of  publicity.  We  believe 
tluit  athletics  and  sports  programs  are  an  important  part  of  the  education  and 
development, of  .the  whole  person,  male  or  female.  Wc  agree  that  athletics  are 
an  integral  part  of  an  Institution's  educational  program,  and  that  they  should 
be  covered  by  OTiUe  IX. 

In  conclusion,  we  urge  that  Congress  allow  tlie  regulations,  in  their  present 
form,  to  become  effective  in  July.   

'  1 

AssociATiox  OF  Soutbeb:t  BArrisT  Coixeoes  akd  Schools 

,  RlJSOI.UllON 

Whereas,  representatives  of  the  53  colleges  and  universities  who  are  members 
of  the  Association  of  Southern  Baptist  Colleges  and  Schools,  did  meet  in  Nash- 
.vilic,  Tennessee,  on  Thursday,  September  26, 1074 ;  and 

Whereas,  in  session,  serious  consideration  was  given  to  the  proposed  rcffu- 
tationi  for  the  implementation  of  TITMJ  IX  of  the  Education  Amendments  ot 
1072  relating  to  the  prohibition  of  sex  discrimination  in  federally  assisted  educa- 
tion programs ;  and  * 

Whereas,  it  is  the  concept  of  these  assembled  representatives  of  the  Association 
of  Southern  Baptist  Colleges  and  Schools  that  the  present  regulaUom  present 
problems  with  regard  to  educational  policies ;  the  terms  "comparable,"  "equal," 
'^reasonable/'  and  "proportionate,"  all  of  which  appear  throughout  the  proposed 
renulations  are  open  to  varying  interpretations ;  and 

Whereas,  these  interpretations  may  differ  anywhere  from  slightly  to  sig- 
nificantlv,  dei>ending  on  whether  the  interpretation  is  made  by  the  Department 
of  Health,  Education,  and  Welfare,  by  the  college  or  university  administrators, 
or  by  the  students ;  and 

Whereas,  the  possibility  exists  that  iinl<*sq  the  terms  ere  clearly  and 
specifically  defined  in  the  regulationi,  actions  based  upon  such  varying  definitions 
may  be  arbitrary  and  even  capricious ;  and 

Whereas,  it  is  the  basic  concept  and  couTlction  of  the  Assoicatlon*of  Southern 
Baptist  Colleges  and  Schools  to  honor  and  respect  each  of  God's  creations;  ^nd 

Whereas,  some  provisions  of  the  proposed  reifulaiion*  for  the  implementation 
of  the  provisions  of  TITLE  IX  of  the  Education  Ameifdments  of  1072  violJ^te 
the  spirit  ot  positive  Christian  commitment  thus  creating  moral  and  Christian 
conflict  with  the  same,  as  itrrelates  to  the  basic  health,  safety,  honor,  respect,  and 
position  of  all  persons:  andi  _  ' 

Whereas,  the  Higher  Education  Act  of  1065  (Title  20,  Chapter  28.  Subchapter 
7,  Section  1144,  United  States  code)  states  that  "nothing  contained  In  this  chapter 
shall  be  construed  to  authorize  any  department,  agency,  oflScec  or  employee  of  the* 
United  States  to  eiercise  any  dire*ctlon,  supervision,  or  <^)ntrol  over  the  cur- 
riculum,  program  of  instruction,  adminisnation  or  personnel  of  any  ^uca- 
tional  inatitutlon  »nd     it  therefore 
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Re$olv€4,  That  tb§  propoMd  r0pulation$  be  amended  to  prorlde  lluit  there  be  Jio 
mndtie  or  imifarreiited  Interfereiuie  with  or  Intrusion  into  the  internal  open^c^ 
ot  anr  prirate  institntion  bj  members  of  soremment  coniiitent  with  the 
-coaranteeof  the  original  act;  and  b^  it  therefore    '  -    ^  ^ 

X^vt4,  Tbdt  the  proposed  regUlationi  be  amended  so  as  to  peihnlt  interpreta* 
^ion  conalsteiD^  with  the  ChriatiaQ  and  mbral- respect  for  the  indlridual  as.  taught 
In  the:  Holy  Bible,  and  as  adhered  to  by  the  member  institutions  of  this  Associa- 
tion;  and  Im  It  ali^ 

Xeiohkif  That  the  proposed  r€QulaHon$  be  amended  to  recognize  the  Inherent 
Jhofnao  need*  and  constitutional  rights  of  everj  indiridual  among  which  are  the 
right  of  priracyrthe  right  of  safety  from  harm  or  being  placed  in  fear  of  bodily 
:injnry ;  and  be  It  further  - :  ^  ' 

Re90lv€4,  ;That  the  r€putatUm$  be  amended  to  allow  for  the  orderly,  proper 
'and  neceasaky  protection  of  these  and  other  God-given  Inalienable  rights  in  the 
-pursuit  of  happinesa,  and  the  enjoyment  of  the  practice  of  religion,  and  peaceful 
existence. 

It  U  retplved.  On  this  the  26th  da/ of  the  month  of  September,  1974,  in  session, 
by  the  repi^esentatives  of  the  member  institutions  of  the  Association  pt  Southern 
Baptist  Colleges  and  Schools,  with  copies  of  this  Resolution  to  be  distributed 
'to  the  Secretary  of  Health,  Education,  and  Welfare  in  WashIns:ton  and  to  other 
appropriate  oflfoes,  and  a  copy  of  this  Resolution  to  be  spread  upon  the  Official 
'Records  of  this  Association.  ^ 

Thls>the26thday  of  September,  1974  •      ,  ^ 

AssocLiTio:*  or  Southerx  Baptist  <  J 
y  Colleges  a.^d  Schools  X 
By  James  L.  Sells. 
By  G.  Kklley. 

Attest;  '  0  ,  , 

-Ben  C.  Fisheb,  * 

Bxtctitive  Direcior-TreunHrtr,  ,  *  ^ 

Education  Commi$9ion,  8,B,C, 


Btatemeitt  or  Oail  G.  GaoTDEa,  Potomac,  Md. 

Chairman  0*Hara  and  Ladies  and  Gentleman  of  the  Sub-Committee:  Mine  is 
a  different  kind  of  testimonj^.  It  is  the  ^timony  of  a  citizen  who  illed  an  actual 
Title  IX  co^laint  in '  December,  11^73  against  a  major*  university—the  Uni- 
versity of  Maryland^  Tou  will  be  hearibg  much  "lawyer  talk"  during  the  up- 
coming barings  and  perhaps  what  is  offered  here  will  be  a  welcome  change. 
What  follows  is  not  an  attempt  to  "try"  a  particular  case  but  to  illustrate 
certain  underlying  attitudes  which  bear  significantly  on  the  important  issues 
which  you  are  considering:  -*  , 

(1)  Mr.  James  H  Kehoe,  the  Athletic  Director  at  the  University  of  Maryland, 
is  one  of  the  most  outspoken  opponents  nf  Title  IX.  I^e  has  consistently  refused 
to  discuss  my  Title  IX  complaint  with  me  or  an.vOue  i-lsC'  on  a  give-and-take 
basis  (supposedly  *^03  the  advice  of  counser).  I  have  been  quite  prepared  up 
to  this  point  to  witlidraw  by  complaint  on  the  basis  of  certain  assurances.  How- 
ever, mediation^hrough  the  .University's  Office  of  Human  Relations  has  been 
rejected.  ^'"'^^--^      -  '  *  , 

(2)  Mr.  Kehoe  inveighs  against  Title  IX  as  unrealistic  and  as  a  dangerous  threat 
to  athletic  programs  everywhere.  Mr.  Kehoe,  however,  refuses  to  allow  public 
scrutiny  of  his  budget.  In  this,  he  i^  not  very  different  from  most  Athletic 
^Directors.  Tet  how  can  tlie  t^timony  of  such  persons  be  taken  seriously— 
especially  those  persons  representing  public,  t».x-supported  Institutions— when 
tbey  refuse  to  allow  a  public  audit  of  their  books?  To  my  knowledge,  no  o^ne  out- 
side the  University  of  Maryland  knows  Mr.  Kehoe*s  budget  in  detail.  Even 
within  the  University  the  budget  is-  not  generally  .available.^  The  Chancellor's 
•Commlsdon  on. Women's  Affairs,  to  take  an  example,  was  not  able  to  obtain  a  copy 
of  the  complete  athletic  budget. 

(3)  Mr.  Kehoe  apps>ears  to  justify  his  immunity  from  public  accountability 
and  Title  IX  on  the  bands  that  Ills  operation  is  self-suj)porting.  liCt's  take  a  look' 
.at  this:  ^  ,  ^  - 

(a)  The  total  athletic  budget  at  the  University  of  Maryland  is  about  $2,.500.(k)0. 
The  women  receive  only  f30,000--or  A  smidgin  oi^er  1%.  (  lately  it  seems  that  Mr. 

Er|c  '  ,  • 
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Kehoe  Jias  (Tiscovered  J>ome  hidden  costs  aud  is  now  saying  that  the  women*s 
budget  Is  §50,000.)         *  .   ,  , 

!b)  A  mandatory  athletic  fee  of  $30.00  a  year  is  imposed  on  every  undor- 
graduate.  'Xhis  accounts  for  aj)0ut  $700.000 rijf  the  $2,500,000.  This  athletic  fee 
does  permit  the  stiulents  to  attend  ,all  home  games.  However,  twenty-four 
thousand  students,  don't  go  to  each  game  (C?ole  Field  House  doesn't  even  hold 
that  number)    so  Mr.  Kehoe  does  a  brisk  trade  selling  the  same  seats  twice. 

lO  The  Terrapin  Olub  contributes  another  $500,000  to  the  J()2,o00,000  total. 
To  my  knowledge,  however,  no  Terrapin  Olub  money  is  asked  for  or  given 
to  the  woMO^i's  program*  The  weekly  promotional  newsletter  mailed  tq  Clu^ 
members  from.^Xr.  Kuhoe's  office  says  virtually  nothing  about  the  women  s 

tdf  The  bafance  of  $l,300,00o'  (or  roughly  50%)  fs  raised  from  ticket  sales  ami 
TV  ri*'ht's,  etc. 

(0?  As  to  expenses,  Mr.  Kehoe  does  not  pay  rent  for  Cole  Field  House  aud 
JKyrd  Stadium,  provided  through  the  Unlvei^ity  of  Maryland.  - 

^ilie  puriw^u  of  the  above  is  to  indicate  that  this  particular  athletic  progran) 
Hii  not  "sulf-supportlng"  as  claimed.  Additionally,  it  is  to  indicate  that  women 
a-e  nc»t  included  iu  fu»id-rnlslns  go«ls.  And  still  additionally,  it  is  to  indicate  timt 
nrtlirUnhTrsTtroT  Maryland  at  least,  money,  is  not  only  withlicld  from  the 
woni(»n,  it  is  actually  taken  away  from  them.  The  women  stndenl^^:;«aQtribute 
$:jOO,UUii  of  the  $70aU00  total  in  athletic  fees.  And  the  women's  program>^s  h« 
ten  cents  on  the  doll:^,  or  $30,000.  Mr.  Kehoe  needs  the  womtMi's  student  iitiTkjyc 
foe  to  stay  in  business,  but  giving  the  womeu  s  athletic  progiam  a  fair  shake  -'wiIK 
shut  down  the  non-revenue  sports," 

(4)  A  front  page  feature  article  appeared  In  the  Dlamondback  (tlie  student 
newspaiHJr)  last  spring.  The  key  to  Mr.  Kuhoe's  basic  attitude  was  made  clear 
when  the  writer  reported  the  Athletic  Director  as  saying  that  since  it  was  mtvr'j 
to/;tbaU  and  basketball  which  produced  revenue,  most  of  the  surplus  revenue 
Miould  go  to  incn*9  non-revenue  sports. 

(5)  Mrisv  colleges  and  universities  have  moved  to  upgrade  their  women s|>ro- 
granis-Hloubling,  tripling,  quadrnpllng  the  budgets  year  by  year  (up  to  $100,000— 
^cimoOO— $300,000).  Maryland,  unfortunately,  is  an  example  of  an  institution 
which  has  done  very  little— even  with  a  Title  IX  complaint  lodged  against  it. 

(1>)  I>nstly,  tliere  is  a  great  cry  of  '^WolfAVolf  on  Mr.  Kehoe's  part  and  others 
of  like  voice.  They  claim  the  proponents  of  Title  IX  are  out  for  equal  funding 
(whkh  ivnuU  wr*>ck4be  athletic  programs)  when  everyone  involved  has  stead- 
fastlv  maintained  that  tlie  women  seek  only  equal  opportunity— a  fair  shake 
consfstent  with  the  present  level  of  Interest  It  Is  indeed  interesting  to  note 
that  only  the  har(Miners  us^e  the  scare  tactic.  The  Athletic  Directors  vlio  are 
alreadv  upgrading  tlielr'women's  programs  aren!t  crying  Wolf-\\  olf . 

Ladles  and  gentienien  of  the  S\ib  Commlttee,  the  attitudes  outlined  above,  while 
attributed  to  one  man,  are  typical  of  a  great  many  Athletic  Directors,  most  of 
them  consider  that  the  National  Collegiate  Athletic  Association  with  its  bursting 
treasury',  speaks-for  them.   


Statement  of  Xatio^tal  AssoaATiox  or  Basketball  Coaohm 

The  National  xVssociatJon  of  Basketball  CJoaches  (NABC)  released  through 
its  Board  of  Directors,  the  nations  basketball  coaches  positiOirtJtf  the  highly 
controversial  Title  9  Regulations  promulgated  by  HEW.  The  NABC  is  making  a 
concorfPd  effort  through  its  2,000  members  to  delay  application  of  the  Title  O 
Kogulatlons  to  intercollegiate  athletics  until  HEW  makes  a  serious  study  of  the 
practical  application  of  Title  0  on  college  programs.-  • 
-  The  coaches  after  two  days  of  briefings  say  that  the  Title  D  Regulations  which 
IIEW  would  impose  on  colleges  and  universities  under  the  pretext  of  elimina- 
tion sex-discrimination,  will  place  inter  collegiate  athletics  under  the  full  control 
of  the  Federal  Government  and  \yill  eventually  destroy  many  intercollegiate  pro- 
grams. Further  the  regulations  are  not  responsive  to  the  financial  and  social 
renlKics  of  intercollegiate  athletics. 

••We  re  making  a  strung  apiKful  to  our  Nation's  basketball  Coacne.s  to  Join  us  In 
our  efforts  to  advance  our  position.  We  encourage  the  sporting  public  and 
basfcetball  fans  throughout  the  country  who  have  enjoyed  and  supported  our 
collegiate  basketball  programs,  to  be  aware  and  Join  us  in  contacting  our  Con- 
gressmen to  support  oureoncem." 
'  54-D77— 75  35 
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College  basketb^Ul  \ut»  enjoyed  its  greatest  |)0|Milnrity  ever  this  i>ast  seiusou 
«     ami  a\ong  witli  football,  havo  been  tliu  niujur  revenue-prod uchig  activitie:?  w'iileh 
have  be^efijbBd  the  many  otlier  sports  in  collegiate  athletics — both  juaie  and 
.  female;  andls  now,  through  Ms  imi>euding  legisiatlou,  in  danger  of, collapse. 
^  *      '  /  •  '  .  lilLI,  FqSTEK, 

Pre$id€tit,  y.A.B.C,  Duke  University, 


Statkmext<,of  the  Lkagub  of  Women  Votkks  op  tue  T/nited  States 

f  The  League  of  Women  Voters  of  the  United  Statoii  welcomes  the  opportunity  to 
submit  this  statemwit  in  support  of  immediate  implementation  of  the  Title  IX 
regulations  to  the  Higher  Education  Amendments  Act  of  1072.  Over  tlie  years, 
the  li^Hgue  has  concentrated  on  elementary  and  second&ry  education  focusing 
specifically  on  ways  to  ensure  that  all  Americans  have  equal  access  to  educa- 
tional opportunities  regardless  of  race  and  economic  position. 

In  recent  years,  we  have  turned  our  attention  to  anotiier  kind  of  discrimina- 
tion thatMs  \vnloly  sanctioned  in  both  the  private  and  public  sectors  to  an  intoler- 
able degree;  ^hat  is,  sex  discrimination.  The  League  has  found  tliat  equal  access 
to  e<lucational  opportunities  has  been  one  means  to  promote  social  arid  economic 
justice  for  all  races,  liikewise,  we  believe  that  equal  access  to  educajionai  opiwr- 
tunities  is  one  way  to  foster  social  and  ecpnomic  justice  for  l)Oth  sexes., 

Tliree  years  have  been  lost  in  implementing  the  reciuirements  of  Title  IX. 
Congressional  intent  has  Iwjen  thwarte<l  by  executive  branch  footdraggiug.  Kow  , 
that  final  regulations  have  been  submitted,  the  League  of  Women  Voters  nirgds 
that  this  committee  and  Congress  act  constructively  and  uot.bloclk  implementa- 
'  tlon  of  its  own       Act.  ^  ^  . 

Schools  are  the  prinmry  vehicle  in  our  society  for  socialization  and  career 
^  ^  motivation.  To  the  extent  that  pul)lic  schools  treat  young  women  as  second- 
class  citizens,  inferior  to  their  male  classmates  and  less  worthy  of  expendi- 
tures of  educational  resources,  women  will  continue  to  occupy  the  lower 
economic  stratas  of  our  society.  Despite  tlic  widespread  jhyth  that  young 
girls  can  look  forward  to  a  carefree  married  life  supiwrted  by  a  malo  bread- 
winner, the  facts  are  that  the  majority  of  women  will  work— and  will  work 
in  economically  disadvantaged*jobs.* 
Sex  discrimination  in  publicly  8upi>orted  educational  institutions  has  already 
n?inforced  cultural  biases  about  women's  roies  in  ^wiety.  AVomtfn  who  might 
have  come  Into  their  full  Inteilectual  mt;iorities  were  never  niotivated  to  pursue 
shch  ends  ^uereiy  because  of  fender.  Concomitantly,  those  women ^ who  have  ac- 
qnired  the  necessary  etlucational  cretlentials  often  find  tiiemseives^den led  access 
to  academically  suitable  employment  opiwrtunitles  or  to  equal  remuneration— 
again,  merely  because  of  sex.  As  this  new  generation  of  young  women  trairels 
through  elenientary.  secondary  and  post^econdary  institutions,  we  must  not  allow 
them  to  suffer  the  xiime  fate.  Tli*  Title  IX  regulations,  in  our  judgment,  would 
provide  the  impetus  for  8orely-nee<led  changes :  delay  in  tlielr  implementation  will 
result  la  a  liasic  loss  to  Individual  women  and  to  tlie  nation. 

We  commend  IIRW  for  including  the  provision  which  treats  pregnancy  as  a 
temporary  di.««tlbillty.  In  effect,  this  prwision  rea.^iSures  w<mien  that  their  unique 
child  bearing  ability  will  not  be  us^d  punitively.  Ironically,  this  uniquelj;  female 
characteristic  has  been  used  as  a  rationale  to  impede  women's  progress  and 
abort  their  potential  in  the  economic  and  intellectual  world.  ]  , 

We  also  support  tiie  provision  requiring  institutions  to  conduct  .sf  If-evaltmtions 
and  hope  that  they  do  not  view  this  requirement  as  an  attempt  to  establish 
blame*.       •  .  . 

Conversely,  we  hope  Jt  is  seen  as  an  opportunity  to  determine  how  policies  .nnd 
practices  can  be  changed  so  that  equal  opiwrtunity  will,  in  fact.tiKs  enjoyed  by 
women  and  men.  Jt  is  conceivable  that  upon  finding  discriminatory  practices, 
e<lueational  Institutions  will  hasten  to  change  them  voluntarily.  ,  . 

One  provision  that  causes  us  great  concern,  however,  is  the  section  on  grievance 
procedures.  Although  institutions  are  required  to  set  up  procedures  fpr  the  reso- 
lution of  student  and  employee  cumplaintft,  no  deadline:^  or  standdrds  havn  boon 
.establislied  that  would  ensure  that  complainants  receive  prompt  and  equitable 
treatment.  ^  i 


t  Comment  of  Stisannf  M«rtlnM  ««  it  app«*red  In  "Sex  |)IncrimIntt!on."  In  Kntmllty  ^in 
Kdncatlon,  Number  18,^ctober  1«74,  Center  for  Law  and  Educntion.  Harrnrd  bnlverslty, 
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We  are  disturbed  by  llio  dljiproiwrtioimte  emphasis  tliat  tlie  section  on  ntliletics 
.has  generated.  In  our  Judgement,  tlie  primary  Issue  is  tluit  wpial  opiK>rtnnity  m 
athletics  and  all  phvsical  education  programs  will  be  provided  to  all  students. 
We  bellevi;  tSmt  Title  IX  regidatious  prohibiting  sex  discriuifuation  will  CJrpitnd 
these  opportunities.  .  .   ,         ,     *  *  ^ 

These  shortcomings  can  be  adjusted  in  subsequent  regulations  under  statutory 
guidance.  Ou  balance,  the  Letigue  is  confident  tliat  Title  IX  regulatiojis  advance 
the  concept  of  expanding  realistic  equal  opi)ortuuity  without  i*;gard  to  i^ex.  ior 
deny  women  equal  access  to  all  facets  of  tlie  educU<lonul. experience  by  faillup, 
to  luipleniejit  these  regulations  wouki  be  a  severe  seclMick  to  the  8aM;?/!!^Vi  i 
iHjen  made  in  tlie  areas  of  e<iual  oi)portuulty  since  the  passage  of  the  Civil  Klglitft 
Act  of  10&4.  Immediate  Congressional  implementation  of  the  Title  IX  regula- 
tions win  bring  women  of  all  ages  closer  to  the  actualization  of  equality. 


Statkmknt  or  David  Rose,  U.vivkrsitv  of  Massaohusptts 

Mr  Chairman,  members  oi;  tlie  subconinvittee,  my  name  is  David  Rose.  I^am 
a  graduate  student  (PIiD.)  in  sociology  of  siwrt  ut  the  University  of 
ehusetts  lu  Amherst.  I  am  submitting  written  testimony  to  tlie  Subcommittfto  in 
order  to  clarify  some  of  tlie  coutenUons  and  issues  revolving  around  the  proposed 
nmplementRtiou  of  Tltie-IX  with  respect  to  Intercollegiate  athletics.  My  pnniary 
purpose  Is  to  dSplct  a  mord  Hccurare  and  precise  picture  (Jrintercolleglate 
athletics  than  the  blurred  and  distorted  one  presented  (and  implied)  l)y  Dr. 
Fuzak,  representing  the  NXtlonal  Collegiate  Athletic  As.soclatIon,  lu  testimony 

^""'"''sSS^  to  refute  the  XCAA  daims  tluit  (1)  Title  li  shcuUl 

no^  l^lmplemeute<l  becaiLse  It  will  "spell  disaster  iii  this  time  of  ecpnomie 
crunch  to  the  entire  IntereoUeglate  athletic  program  at;,  most  colleges-aiid 
the  opportunities  for  women  Btudenf-ntldete-s,  no  less  tlian  men,  will  De 
severely  impaired  In  the  process;"  a^id  timt  .       ,  ^.  < 

C>)  Title  IX  «cc</.  }iot  be  Implemented  because  women  s  atlijetic  expansion 
can  be  accommodated  within  the  i>rsent  XCAA-douUniited  system. 
According  te  Fua:ak\s-statemeut,  the  NCAA's  position  on  Title  IX  is  as  follows 
the  NCAA  and  ifs  member  lusUtutions  Imve  been,  and  are,  fully  committed 
within  the  limits  of  all  available  resources,  to  provide  the  &c^*  .J>oj<^iWc  ijiter- 
^Vllei^i  e  athletic  programs  responsWe  to  ^^^'onstra^^^^^^^ 

female  student-athletes."  [p.  1^1  (Kmphasls  theirs  Hence,  the  >UVA  ib  pliilo- 
Shically  ^^^^^^^^^^  to  equal  .ex  opportunity  hi  inter^ifllegiute  nthle  ic..  If  He 
prcS  status u>r  women's  intercollegiate  programs  Is  not  equal  to  that  of  tl  e 
mer  the  rU)^"Mbility  Is  not  the  MCAA's-.^iuce  women  have  oi^v  r^ctuit  .v 
Xoni  ''slgi^ficant  and  reasonably  sustaiiie<l  intercut  .  -  -^"^  »?;,^»J<>»e^:mtc 
nth  etics  [p.  13]  Having  been  made  aware  of  this  interest,  the  V^AA  a  id  it^ 
meu^^^^^^^  moved  tq'respoiid  vol.nitarily  [p  13]  and  lla^^^^^^^^^^^^^ 
aceoTuDlisluuenLs  in  meeting  tliese  demands.  (PP.  IJ.  13]  I.nfortiiiiatei}.  rue 
\C^^^^^  also  pr(£ently  in  deep  tinanelal  trouble  [p.  10],  and  lave  ndt 

'h^t^ia"^  "S  they  would  have  liked.  Lamenting  tljnt  It^  mem. 

m  have  no  control  over  the  source  of  their  nuaneiul  troubles  including  ,infla. 
0^  aml't l  e  connnerciul  threat  of  professional  .v^^orts.^  <iie  WCAX  argues  that 
CoiiVrc4s  s  ionid  reject  Title  IX.  because  implementing  it  would  comiwrnC  presj 
ttiinnniil  and  ''spbll  (finanelnl)  disaster"  for  l>oth  mens  ami 

r^cnr  is  tE  t^^^  taking  money  from.the  revenucproducing  sports  woald 
Sit  t  ie  «^  ^mts  to  provide  the  vital  funds  by  which  he  rest 

o    1  ic  i   erco"l^e^^^      *itl>l^tie  program  i.<;  lluaueed.  Therefore,  should  Congress 
ncce^^t  untiriX?      NCAA  proposes  that  the  revenne-prodncnig  siK)rts  he  ex- 
from  tlie  regulations,  at  least  to  the  extent  that  the  money  ^yInc  l  they 
g!?;,Sri^^^^^        to  apply  first  to  the  pnrtleular  sports  by  which  it  was 

h\TownKi  is  as  follows:  The  XCAA' is  fir.^t  and  foremost  phllo. 
.oidiieaircoSe^^  to  producing  capital-intensive,  marketable  athletu-^iiter- 
tn  ,  nn^^^^  aractlv^^^^  by  the  Idea  that  the  entertainmeut  provides 

e  muls  for  niredncS^  experience  of  athletic  competition  in  uon-revenue- 
iodi  d  legitimation  shall  he  called  'the  doctrine  of  good 

worS^  interest  in  women^-^ntldetlei  Is  ^^^'^^^^'^.f-'f^^^^^^ 

Us  behavior  is  stimulated  both  by  its  attempt  to  he  resp<msive  and  by  its  attempt 
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y  -  ^40  iJ^rthe^:U^^  own  i>olillcaI  ambition.  Nevertheless,  judj^ing  by  XOAA-proffered  , 
^i;flmine$^  member  institutions*  attortu  to  support  women's  programs  are  more  . 
4<>kc'nlSiti  than  "accomplishments."  The  NCAA  lament  over  its  lack  of  control  \ 
""i^  U^o  sources  of  its  present  financial  difficulties  ignores  the  lack  of  control  it  \ 
fiki^  over  the  primary  factort  of  its  frowth,  an  expanding  student  market  and 
the  dynamic  which  stimulates  the  conduct  of  Big  ICime  football,  the  perception- of 
college  football  as  a  deference  challenge.  Further,  to  contend  that  implementing 
Title  IX  would  endanger  future  opportunities  .for  hoth  men  and  women  by 
endangering  the  ability  of  the  revenue  producing  sports  to  generate  money  is 
to  flagrantly  mlsrepreient  the  extent  to  which  this  model-is  not  now,  M7}d  urill  not 
he,  applicable  to  NO  A  A  member  institutions.  The  NCAA's  own  evidence  supports 
thisNiontention.  Finally,  if  Congress  votes  either  to  reject  impleirfenting  Title  IX 
-^itU  resi)ect  to  intercollegiate  athletics  or  to  exempt  revenue  producing  sport*?, 
it  will  have  contributed  to  the  restraint  of  the  growth  of  women's  athletics  by 
approving  a  **business-as-usual"  conduct  of  intercollegiate  athletics  by  an  orga- 
nization which  has  become  increasingly  unable  to  respond  to  the  interests  of  its 
meml)ers  and  the  student-athletes^which  they  serve. 

It  is' commonly  believed  that  InterccUeirftte  athletics  are  financed  in  such' a 
way  that  football  generates  enough  revenue  to  support  the  rest  of  tlie  inter- 
collegiate athletic  program  sponsored  by  a  college  or  university.  Indeed,  ftiis 
doctrine  of  good  works  has  Jbeen  used  historically  since  the  1920s  to  justify  the 
association  of  athletics  (as  entertainment)  with  higher  education,  NCAA  "data, 
available  in  tiie  Financtal  Analt/Mis  of  Intercollegiate  Athlct\cs  (hereafter  known 
as  rinancial  Aualytfia),  a  monograph  iJublished  in  1970  by  the  NCAA,  shows  tliat 
during  the  '6O9,  for  cU»l  A  and  ClwwB  schools,  those  275  schools  with  the  highest 
quality  football  programs,  approximately  50-^%  of  the  average  athletic  budget 
was  expended  on  football  and  basketball,  the  other  revenue  producing  spdrt 
fpp.  47.  19].  The  data  also  showsiimt  for  thesd  same  classes,  football  and  basket- 
ball generated  from  50-659^  of  all  athletic  revenue  [pp,  14,  16].*  Hence,  there 
Is  often  revenue  left  over  which  can  be  used  to  finance  other  sports  or  can  be 
pliiced  in  a  reserve  fund  for  future  use.  Since  the  NCAA  claims  to, be  philosophi- 
oally  committed  to  eanal  sex  opportunity,  St  indicates  that  the  policj^of  its  meni' 
her  Institutions,  in  view  of  the  demands  of  female  student  athletes,  will  be  to 
use  part  of  that  excess  to  meet  those  demands.  [Fosakj.  . 

Ironically,  because  there  is  already  an  organization,  the  Association  for  Inter- 
colleg  ate  Athletics  for  Women,  providing  the  services  the  NCAA  intends  to 
provide  for  women,  It  is  immediately  apparent  that  there  is  more  to  the  NCAA 
action  than  their  statement  reveals.  The  ulterior  reason  for  the  NCAA's  interest 
jn  condncting  women's  prcTgrams  is  that  if  it  succeeds.  It  can  claim  to  represent 
both  male  and  female  college  student-athletes,  a  claim  it  must  be  able  to  support 
^  J;  u?^.  Vnited  States  representative  fo  the  World  University  Garae« 
Council,  The  relevance  of  this  behavior,  particularly  as  it  bears  upon  the  clash 

ihwif."  }u%  •"^  ^^"^  ^^^^"^^^  of  U.S.  amateur  athleUcs,  is  so 

ob\ious  that  it  deserves  only  passing  recognition. 

new-found  interest  in  women  [Notk:  The  Financial  AnaXu%in  does 
not  mention  one  word  about  womens  athletic  programs.],  the  appropriate  ques- 
tion to  ask  is  how  are  .the  histitutions  responding?  Assuming  that  the  flirares 
VT^'Ik'  «re  attributable  to  NCAA  activity  and  no  ATAW  acMvlty 

tSnlr'f^''\?V^M''''*'"^^^'^  ^^/^  ^'■^'^'^P  ^"  membership),  the  model  NCAA  in- 
mSfv^'^A.^K^^^n  P>^?pam  the  University  of  Michigan,  has  responded  dra- 
^  th^oJJ  nf  IV'l^^^atlng  14%  of  the  non-revenue  producing  athlefic  budget  , 
/    2  ^^f  non-rerenue  producing  sport  athletes  who  are  female.  If  this 

l!fn£i^*  other  less  useful  figures)  are- representative,  us  they  claim,  the  so- 
called  accomplishments  are  rather  meager.  Of  course,  besides  the  relatlvelv  small 
tlme  siMin  in  which  the  NCAA  members  have  had  in  which,  to  re^nd,  therTls 
also  the  problem  of  the  financial  difflcnlty  of  existing  men's  programs. 
..riil!?J!l '  ^^'J     ^'^^  financial^queeze  on  the  Big  Time  during  the  OOs,  the  NCAA 

il^^T.Tif     'I'',"'!'^  Z"''^^?'*'  "^^^^^     ^^^^  P^o<^»ct  of  that  effort,  essentiallr 
concl udo<    hat  infiation  and  the  increasing  quality  of  services  were  respon.iible 
for  the  ris  ug  costs  of  athletics,  particularly  in  the  Big  Time.  In  vi™f 
tuzak  testimony,  one  reason  for  the  rising  quality  of  services  was  the  need  to 
compete  favorably  with  professional  sport  I  contend  that  the  Flnancia^^^^^^ 

f  JJi'^ti-l!!**  tV^^^^\.A^J^^V^^^      nomewhat  Intccnrttfl,  For  a  corrected  niit  of 
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mlsnlaceg  tlie  sonrce  6t  tiie  present  llnanelal  diflienlty'beeause  It  falls  to*take. 
^to  n^^^^  which  atbletlCH  grew,  ^n'f^e  f  ^  an^ 

(loeis  not  recognize  the  basic  dynamle  which  stimulates  the  conduct  of  big  tjme 

•    '"affig  the  iatter  first,  a  conimou  belief  is  that  coiiege  football  5^cont^oll^^^^^ 
leSH^^nd  icss  of  ti.e  entertainment  doiiar  because  it  must  compete  with  ucreas^ 
nSy  Troiiferatlng  rarictie^  and  numbers  o£  cutdrtainmeut  formy,  especiaiij 
frofesSC  in  competing  with  profes8ionai  sport  as  an  ^«°teminmeia 

nrodu^t  collCK^  footi)ail  must  gain  control  of  tiic  arena  of  combat,  the  feat—Ui 
thf  "tadiS^m  M  TV  set  Given  the  reputed  ^V^'^^i.^*"!.^^*^^* 

pro  sr^rt  e'Spanded  during  the  OO's,  it  is  appropriate  to  ask  ^^If/^^ 
did  not  emuitte  the  business  practices  of  the  pros?  That  is,  wiiy  did  the  ^CAA 
liot  aet^s  a  cbrportte  body  similar  to  the  NFL  (at  least,  after  merger),  and  - 
,  control  hs  growth  in  order  to  maximize  ^ts  profits?  In  order  to  xinderstand  what 
^  his  (luestlan  \h  asking.  I  must  refer  to\Xealc's  claim  that  professional  sports 
i>it'i  iar  economics  make  each  sport  a  natural  monopoly  in  whieb  the  firm  is  not 
the  f mncST^^^^^^  rather  the  league,  the  NFL  The  product 

1  iodu^^^^^^^^^^^  Is  therefore  not  the  single  game  event,  but  rather  the  race 

for  thb  league  championship.  Given  this  background,  the  l)rovlous  question  then 
asks,  did  the  NCAA  engage  in  the  following  business  practices:  , 
1. -expand  Into  other  seasons  of  the  year?  Kg:  did  they  increase  the  number  of 

^^2^expand^?^^  and  quality  of  its  media  (especially  TV)  coverage? 

Ek.  did  they  iKihedule  gaipes  so  that  a  race  was  produced  over  the  media/  , 
3.  expand  Into  regions  of  the  country  which  arc  ready  to  support  Big  0^^^^^ 
intercollegiate  athletics?  Eg:  did  they  Investigate  the  financial  viability  of  offer- 
ing sports  In  'weak'  locales,  like  the  Northeast,  and  then  encourage  and  help 
finance  some  sciiool  in  that  region?  mo^vpaa-j 
4  cipand  into  other  activities  not  traditionally  associated  with  the  NCAA? 
Eg-  did  tiicy  establish  outside  commercial  ventures,  like  sales  of  sports -equip- 
jnent.  siwrt  films:  sell  Insurance;  conHtrnct  non-athlctle  facilities;  etc.? 

While  It  is  true  that,  for  example,  the  length  of  the  football  season  was.  in- 
creased  and  that  member  Institutions  did  comply  with  television's  efforts  to 
arrange  important  Interregional  or  conference  champlonsbip  games  so  that  they 
ocenre<l  If  for  a  championship,  the  NCAA  did  not, net  in  as  centra  ly  planned 
a  way  as  possible.  There  are  two  related  reasons  for  this.  On  tlie  one  baijd,  to  do 
so  would  be  to  oi)enly  admit  the  blatantly  commercial  nature  of  tiie.qiterprlsc, 
an  admission  which  the  niognls  of  the  game  have  only  recently  begun  to  iJmkp,; 
thouclrnot  without  some  compunction.  On  the  other  hand,  the  strain  toward  such< 
central  planning  Is  restricted  by  territorial  (that  Is,  polltlcrtl)  barriers.  Mor^ 
specifically,  the  ccntrallssed  conttol  Is  inhibited  by  the  dcccntrall7.cd  contro 
stnictnre  represented  by  the  states,  >Nho  retain  sovereignty  over  edncatlou  and 
who  endorse  Uie  NCAA's  principle  of  "institutional  control'  of  athletics. 
Given  this  decentralization,  It  Is  now  possible  to  examine  two  Issues  more 
idofHjly:  (a)  arc  the  colleges'  competing  with  the  pros?  (b)  are  the  colleges 
merclv  minor  leagues  for  the  pros?  If  the  colleges  are  cowpeting  with  the  pros 
but  nre  at  the  same  time  minor  !caj;xics  for  the  pros,  then  thwe  iiiust  someliow 
1)0  a  separate  product  Identity  which  the  coilbgos  have  been  able  to  Sustain.  Xiiat 
is,  unlike  other  minor  league  operations  (notably  In  basebal  and  boxing)  which 
have  been  klUe<l  oy  market  penetration  (through  television)  of  the  uiajors,  Big 
Time  college  football  has  been  able  to  suH'l  vc  and  even  flonrlsh  /grow)  financially. 
This  Is  possible  only  If  the  product  being  offered  by  the  colleges  Is  perceived  to 
1)0  dlsti'nct  from  that  of  the  professionals.  'Hie  question  is  then,  in  ^imt  sense  is 
the  coiiege  game  distinct  from  the  pro  game?  The  answer  is  that  college  fooimi 
comnetition.  more  so  timn  professional  football,  is  poreetved  as  a  deference  dial- 
Irnac  AVhat  this  means  5s  two  fold:  the  qnaiity  of  the  team  is  somehow  rcpre- 
.^entaUvc  of  the  quaiiiy  of  the  scliool:  so  that  victories  on  the  field  create  a 
prestige  hierarchy  of  institutions  of  Jiigiicr  education.  The  significance  of  tbis 
coarept  demands  elaboration.  4, .  *■    ^  4^  ^« 

That  such  a  l>ellef  of  prestige  hierarchy  based  on  athletic  outcomes  exists 
perhaps  needs  little  support.  It  Is  widely  prcsumejl  «PP»cable  to  Internatlon^^ 
competition,  as  atte3te<bto  by  the  significance  of  winning  matches,  like  the  19<2 
.  Olympic  basketball  game,  agalnst'the  Soviet  Union.  That  it  also  app  les  ^o 
oreanlzatlons  In  academla;  both  for  secondary  and  for  higher  edncatiomi  Is 
supporter;  by  the  also.wldcly.accepte<l  existence  of  the  trmlihomtl  rivaJrt/.  The 
prestige  hierarchy  Implicit  In  the  rivalry  is  most  explicitly  state<l  In  the  phrase, 
'•braggln'  right.s,"  which  are  the  spoils  of  victory  (for  both  participant  and 
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A|)ectntor)  in  the  Alab»mn/Anlnlrn  game.  Without  going  into  the  historical  ^ 
background  of  any  particular  rivalry,  it  Is  sufficieut  for  present  purposes  to 
note  that  there  is  a  strong  territorial  (but  also  some  ethnic  and  social. class) 
iuundation  to  most  of  tlie  rivalries  presently  important  in  college  football  today. 

That  the  i>rofessioual  version  of  the  game  lacks  this  concept  of  a  prestige 
hierarchy  associated  witli  territory  is  easily  seen  by  two'  iwints.  Firsf.  ^hfe 
shifting  and  creation  of  professional  franchises  during  the  recent  e3C)>aiision  of 
the  60s  makes  the  attachment  of  a  city  (state,  regional)  label  to  a  team  much 
more  a/tiflcial  tlian  ItHloeftyin  the  case  of  a  more  territorially  fixed  (especially 
state)  university.  Second,  a\d  more  imiwrtant,  the  recruitmf||t  of  t>*rsonnel  by 
means  of  a  common  draft  fr^n  an  nndlffcr^^htiated  i)OoK  a>|^^done  in  the.pros. 
offers  no  eqiilvalent  to  the  social  bond  \vhieh  ^evelops  l^ecause  of  the-.rfCtrulHng 
'  l>rwedure  of  the  colleges.  Tht  recruiting  prcie<lure  of  college  fodtbait  cr^fates 
(tnke.<  advantage  of)  a  social. Sond  whereby  the  athlete  chooshig  a  particular 
jH?lio(d  is  believed  to  do  so.  not  merely  lKH;au?e  of  the  ^pimrtnnity  it  Offers  him 
for  future  athletic  puri>oses  but  l)ecau9e  of  the  quality  (^f^^ucation  offered  by 
the  school  (implicitly,  education  offerod  by  ai  sfht<B.  spcial  ciass,  religious  or 
ethnic  group)  und  because  of  all  the  nice  i>6oi)l^  Cfetfpeclalb^^alumhi)  whose 
own  ethnoceutrlcally  high  opinion/)f  the  schrlol  (and  themspkeft)  his  choice 
<jontirms.  Rooney  presents  data  which  suggests;  <|6' leaSt  for*  the  Big  Time 
conft^rences  l>e  examined,  an  exceedingly  high  proportion  of  Big  Time  college 
athieies  are  recruited  to  play  in  the  same  region  in  wldch  they  were  high 
Hch()0\  athletes.  Kurtlier,  most  of  the  inter-regional  athlete  migration  wHich 
occurs  seenis  to  be  an  overflow  from  high  producer  (high  school  level)  areas 
to  the  I^ockle  Mountain  States.  '  * 

There  is  an  additional  imp<?rtant  point  to  add  to  this.  It  is  not  necessary  that 
a  majority  or  even  plurality  of  the  people  of  a  state  or  alumni  of  a  school  believe 
that  ijie  outcome  of  tlie  game  establishes  a  prestige  hierarchy.  After  all,  most 
IMH>ple  are  either  not  in  n  i)09ltion  to  take  an  active  interest  iftOTiese  matters 
or  do  not  socially  interact  witli  iiuli  vidua  is  from  other  regions  tma  whom  such 
a  luerarcliy  has  l)eluivioral  implications.  However,  for  those  persons  who  do 
regularly  Interact  with  elites '^froin  other  areas  and  who  are  In  a  position  to 
affect  the  iH)iicies  of  .State  U.— for  example,  a  state  or  national  politician  or  A' 
businessman  alumnus,  "braggin'  rights*'  can  very  detinltely  hinge  on  the  outcome 
of  athletic  contests. 

Summarily,  then.  I  am  suggesting  that  the  difference  l)etween  college  and 
prof&<;slonal  footlmll  as  commercial  products  is  that  college  fo(»tball  Is  seen  as 
a  deference  challenge  between  scliools.  and  Implicitly  between  states.  Witliln 
this  argument  I  am  also  suggesting  the  tiuancial' success  and  expansion  of  Big 
Time  college  football  was  stinmlate<l  during  the  (50s  not  so  l>ecause  of  competi- 
tion witli  other  entertainment  forms,  but  because  of  its  ftuulameutal  nature 
aSia  deference  challenge. 

If  the  deference  challenge  was  the  stimulus,  student  expansion  was  tlie  means. 
The  same  means  permitted  the  state  universities  outside  the  Northeast  to  dis- 
place riie  private  schools  of  the  East  from  their  dominant  iwsitious  in  college 
football  to  years  earlier.  During  tlie  (iOs.liigher  education  was  a  major  growth 
industry,  riding  tlie  crest  of  recklessly  expanding  economy.  The  enrollment  in 
liiglier  education  increase<l  both  absolutely  and  relatively,  so  that  with  each 
new  year  college  atiiletics  liad  l)igger  classes  of  Incoming  freshmen  undergradu- 
ates  and  'freshmen'  alumni  to  draw  ufKm  to  fluance  the  deference  challenge. 
It  is  important  jto  note  that  women  constituted  an  Increasing  proportion  of  that 
captive  nmrket.  Xow  however,  with  lK)th  the  economy  and  enrollment  slowing 
down,  the  expanding  captive  market  for  college  footlmll  has  disappearciLfDcspite 
this  gloomy  situation,  tiie  NCAA  maintains  tlmt  its  members  will  be  able  to 
continue  tlie  expansion  of  womeu's.progranis:  and  that  they  will  Ik?  able  to  do  I 
this  hy  continuing  to  .rely  pu  revenue  pro<luclug  sports.  I  will  sho\^  otherwis'e. 

According  to  data  preseute<l  in  the  Einanclal  Aualysl.*!.  in  1060  (l)efore 
■things  got  worse),  for  SWo  (550  of  (555  members)  of  the  NCAA,  football  fell 
into  one  of  three  categories:  (a)  not  sponsored  i)y  the  instltntion  (210).  (h) 
siK>n*<ored  as  parf  of  the  wlucatioiial  ex]>erience  with  no  concern  for  its  ability 
to  generate  revenue  (170),  (c)  sponsored  as  a  revenue  producing  sport  but  one 
which  Is  a  net  money  loser  (170)  (pp.  2,  47J.  More  can  be  learned  bv  coiic*en- 
tratlng  on  Classe  .\  and  B,  the  two  whose  members  si)onsor  the  highest  caliber  . 
football  and  wiio  therefore  should  l>e  expecte<l  to  conform  to  the  golden  goose 
myth  regarding  football's  iinimrtance  as  a  revenue  pro<lucer.  What  the  data 
In  fact  suggest  is  that  in  10(JO,  for  these  classes,  only  380  sponsored  football 
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ZX^Tl'h^it^  ^SZtuut  increase  in  the  relative  iu.portance  of 
K"«<"s'"X;;:^^n  ?^ot"f  on^  ^.ula^^^^  t\;A'eml  during  the  00.  Ot 

Vm,wTZtU  %  ti^x'd  li^  sports  to  sustain  all  or  n  u.ajor 

.mrrof  l«terc%  b.ulgets"  Is  blatantly  misleading  as  a  desyrip- 

Ton  of  thXnS  struct.ife^of  intercollegitite  athletic*  AVhile  It  Is  id.n.sej 
tHu  V  that  football  pro<lnce*  revenue  for  the  financing  of  ot^er  sports  It  can 
1^  "mil  (lot'x  tit  the  (latn  u.orf}  ncenrately  If)  (nterpretw  to  n.enn  nothing  more 
ha  .  •  fLXill  its  a  «.ttj<  r1..a-t  of  the  nt].l>Hie  liu.lget,  will  '•f.f""^ 
fsJ  f^  s  u. port  itself.  It  IS  interestiag  to  note  tlmt  when  aske<l  to  defiue  "revenue 
*  ^-fv,,„i.vX«..     Piiinlc  hetlKwl  hv  involving  the  notion  related  above. 
v(      '  Fl  m  r  ^e.r  nvoSe  stm  believe  that  the  present  flnanelal  difflcultles  arK 
H      ftiere  ^n^.hase  In-'the  w>aon.lc  ilevelop'n.eut  of  Intereolleglate  c^".  / 

/      c  ud  .(le  l'y  arguing  that  the  doctllne  of  g,oo<}  works  wlll.iipver  again  (if  it  ejcr 
I    1    m.  V  to  more  than  a.  smailnMnrMty,  (ft  intercollegiate  athletic  progn^ns. 
'     T  or  kr  to  lo        I  "ll  divide  the  fo.^a%lu>ols  of  the  ^'C-VA  into  OeveKj^ 
a  d  (ic""  01  ing  se^'toi^.  AVhite  .Alie^entire  «.«ie   i&  not  ptesedtly  supported) 
■        hv  empirical  In.ta  I  l..'lleve  it  atcou»ts  l^ttefcjlifu  aj.y^other,  for  the  presear 

'"bv  ZtSVsectof i  n.ean  tho^^  school..fl.„se  progran.s  have  mo^e  or 
.       *  nrUwcecl' the  top  caliber l.f  towuhl  over  the  last  15  to  20  years, 

m'  theVoTo  P  J.^^e«^      '■«««"  thVse  schools  /hich  dnrlng  the  OOs  atteu.p  ed 
.tevelo,  ntl  U  on  the  n.bdel  of  J.e  Big  Time  both  becanse  he. 

nwlol        perceived  to  be  tlnanclally  vlabltf  h^mo.e  iniiwrtantly  l'i'<-n"';?^»]^ 
l"m  or.4t  tl.e--i-  schools  ncrepfed  the  Idea  of  /jo'tl./ill.as  a  defereuee  cj.a  «  go 
w  dch  the  prestige  of  Ihe  school  wa»  aca«-?lo<i.  Th  order  ot  test  fo"  hal  s 
«U.a(  itv  as  a  rovenutt  prwU.ccr-.  I  want  to  ojfalnlue  this  n.odel  In  .-.H^rfc  detail, 
/      f(.oii-i»K  on  the  persiKS-tlve  of  tfle  devclopiuB^ector.  '  ,  ,  ' F, 

i\  The  developin!;  sector  are  those  schoolXhicl.  I  shall  call  sGcond' Icydl 
iiresti-o  schooU  In  a  state.  Which  p.xi)ai/e<l  from  stiitc  or  teachers  colleges  to 
fii  l-Hed-ed  nniv^sUie.-.  complete  with/ho  traditionally  large  -Student  nwpnlii. 

•  tlmis.  A?  the  time  ofjhe  great  wlncaJTon  Iwom  of  the  OO-^.  these  schools  wero 
tod  hv  men  who  Imd  been  edneatcjl  and  gone  oa  to  adndnlstrate  at  a  Hrst  level 
prestiw  schocd  and  %\ho  aceeptid  all  the  classical  assumptions  about  thf  cqudner 
of  Uiterco'.k'clate  athletics.  Including  the  Importande  of  foot  ball,  to  the  lluauolal 
well-l.elng  of  the  athletic  vi;»gMiu.ind  to  the  s<K;ial  well-hclilg.  both  i>»ernai 
and-.<'Xteraal  of  the  schocd.  However.  l)C/!ai|So  tlie- football  program  at  the 
.s-ewnci  level  '•ohnol  was  not  velf-iupportinfe.  -tliese  leaders  used  student  assess- 
nients  ..ud  siute  tax  appr.^pAa(To>w  t.),finrtnoe  f.mLj.all'.s  «'-;?l'nV'''»"^-^""^ . V*''"' 
(.(•cnomlsts  call  the ''take  off  i«?rlo<l,  -  ot?«ua«  Si'^^i  f '"C  "S  foothaU  was  able  to 
support  U«'lf-rinmcl  hoiK'tully  the  rest  of  the  program.  Empirical  evidence. 
niclucUiig  thaK^ifwl. earlier.  ,«i)ggests  tli!ft  post-take-off  has  not  yet  iMipponed 
and  I  c-ontcna-  whl'  "ever  liapitoi.  AVIiy  >loff  The  answer  is  painfully  obvious. 
'Tlitv  markets  aie  .saturated  and  l)ecomlag  inc:re«.slagly  houiogeaeous.  , 

in-  the  pnst  the  sncoesi  which  state  .schools  had  in  displacing  the  Ivy  Pllle.^ 
anci  Eastern  IndeiM-ndents  from' doh'liia.ting  college  football  was  facditated 
not  onlv  liecanse  of^the  size  differential  of  the  pnWIc  vis  a  vis  the  private 
schord.  hut  al.'.V>  Ifficanse  tlic  prograilis-at  the  state  schools  ccmld  jjevelop  (a«  a 
coKia'.oreial  enterf^isej  virtuiillv  unliindercHl.  This  advantage  Is  not  available  to 
the  second  level  schools  of^oda.v.  Tlirojigh  the  wonder  of  television,  the  Big  Time 

•  Ims  penetrated  nationaHf  the  collegiate  football  i.iarUct,  dlii.'ii.Isiang  the  attiac- 
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tlon  of  the  n6n-UIg  Time         ifr^lie^  samr^y  the  major  leagues  of  baseball 
dlmlaUbed  the  attraction  of  ther  minor,  league  version  of  the  game.  That  this 
Is  the  case ^ca^*b5e  learn^a■^wrtJr''h^  looking  for  accounts  of  extreme  cases: 
twdjdeveloping  «ebfor  tear^i>r^r«»ciii^uling  a  game  in  order  to  avoid  competinir' 
•with  the  deteloped  .«tc^or:gattie^  that  Is  bfJng  aired,  on  television  the  same  • 
afternoon,  it  is  this  inajkefc  ^hich  conu)els  the  developing  sector  ' 

to  -continue  to  rely  'oji^tax-approlir^'tlons  and. student  assessments  tp  finance' 
Itt  IntercollegiAte.prog^ilm.  ItlB.aiso^the  probable  reason  for  fluauQlal  difficulties 
ftt  those  »ch<><^it;-^'iijcji  ;f»e  ibe  of  the  Little  8  of  the  Big  10. 

'  Teieris  on  Is  IMitnUoimlwWg  eerUIn  colleg^^  games,  thereby  (peVhaps)  un- 
wittingly cre^tl^ig^prmure' for  an  electronic  national,  conference  in  football, 
rarther  than  the*^e*»ei;tgOographIcal  regional  ones,  - 

s  irqn^^r^gest  that  the,  aiin)€rsIon  and  distribution  of  success  in  - 

Xootball  is  l>ecomIng  Increasingly  concentrated,  Rooney.  for  example,  present^ 
.  evidence  which  suggests  that,  compared  with  the  period  1931-:45.  in  the  period! 
J}H6-«2  and  1D63-71,  the  nniaber  of  teams  to  make  the  top  ten,  andttb  nial:e  it 
jaore  than  once,  declined  [pp.  44-40].  Kven  more  emphatic  is  Uie  fact  thai  ov^r 
the  perlptl,  10C7-1074,  only  seven  teanis  appeared  in  41%  of  all  ABC  national 
telecasts  of  college  football:  Apcordij^  to  the  Financial  Analysis*  aggregated 
average  revenue  data,  although  the  absoluti  amounts  of  revenue  generated  bv  * 
Class  A, and  Class  B  football  and  Iwsketbiill  were  Increasing. xiu ring  the  60s: 
Uie  beginning  of  national  football  telecasts,  the  Big  Xihie  experienced 
Its  fastest  rate  of  revenue  growth  while  Class  B  revenue  growth  from  tliese  v 
HVorts  was  slowlngdown.  ^        ,  ♦  \ 

In  conclusion,  perhaps  Intuitively  the  NCAA  Is  aware  of  all  this.  Perhaps  timt  ) 
Is  why  they  have  gone  for  rejection  of  Title  'IX  in  hopes  of  getting  an  exemption  / 
for  revenue  producing  sports-as  a  conqillatory  measure.  Point  bv  point,  their 
.  contentlons'are  either  totally,  erroneous  or  flagrantly  misleadlng/The  iritiniftte 
charade  was  played  when  the  xpAA  proposed  not  that  revenue  producing* 
sports  be  exemptetl  from  Title  IX.  but  only  that  "the  gro^s  reveaues  from/a 
revenue  producing  sport  be  permitted  to  applji  first,  to  covering  the  expenses  ' 
of  nmintalnlng  Umt  sport**  It  Is  Iroiib  that  thjBf^Subcommlttee  chairman  seemed 
so  tcceptive  to  thte  proposal  when  It  is  merely  a  restatemept  of4he  jnethod 
of  operation  of  axcry  Big  Time  athletic  program  for  the  last  55  years.  All 
that  Is  new  is  the  NCAA's  cha^ttvlnlstically  skeptical  inclusion  of  the  posslbllitv 
or  a  female  or  combined  revenu#producIng  sport 
**  i* 

'      '  »iiuqj3aA?nT 
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gTATEME:?T  OF  JoH,^.  K^csox  IVi^i^RX*  LL.B.,  Ph.  pi.gpAsnixGToy,  B.C. 

.  Y/J/if "  ""^^^J!  ful'OJit^^^,  togetherClth  one-page  of  Soviet  Russlan-Ian^uage 
n'ff^J^M??^'^'^'"'^         ^^^"^^  covering.  tl?e  1060,  1072^1973  and  197f;  stages 
rLf?n  I'^n^^'"^'  ^"  tlie  USSR  Armed  I^orces  of  star  gyiAnast  OlgAor^it 

.       c^^ntSr      1^7^'';    J"       .^l*!  I^J^*  T^*^«  *     S%  submitted  by  me 
i       September  25,  1974  to  the  Special  Subcommittee  on  EdnciiWin  chaired  by  you 
pursnant  to  your  request  dated^Angust  9. 1974.  I^am  presenUng  as  graphically  as 
fnco^^^'r  M  n%ce  material  In  order  to  make  my  ?oInt  SKe'p^^^^ 

'''^^S.^/u^f"""^"'?  J^^"^"  optfmum^cl^rity  lAi'd  forc^,  I  respectfully  re- 
?o  ^.eie'51,^^^^^^^^^^^         ''''        -  ^  ^^^ra*^  KSSJix 

"aifedn^™  H^^^^^  f ^^^^      of  TITLE)     crdudes  trW  applicability - 

f^L  fii    M?.^'  Instmitlon  whose  primary  purposejs  tl)e  tralriing  of  indivldnalt 
for  the  military  services  of  Uio  Unlte<l  States^.      Tbl5!^e5clusWry  do  (^^ 
carried  over  and  reflected  in  the  applicable  RULES  AN^B  Sui"v§(5^^^^ 

o  .         '        .  •,        ,   ^-      ^  ' 


tioii  oti*4irt  S6,  where  In  Soc.  S0.18  one  reads:  "Tbis  part  does  not  apply  to  an 
^fduqitioiial  institution  whose  primary*  purpose  is  the  training  of  individuals  for 
a  miiitai^'  senvice  of  the  United  States. ..."  ' 

I  submit,  Mr.  Chairman,  that  w'hether  couched  in  terms  of  United  States 
mlUtftry  services  or  a  United  States  military  service,  it  is  a  mistake  to  exclude 
froXf^riTJ-E  JX  applicability  such  educaUonal  institutio^is. 

My  principal  reason  for  so  stating,  Mr.  Chairman,  is  my  deep  concern  with  the 
very  jjroat  disadvajntages  faced  by  female  athle.tes,  actual  and  prospective, 
talented  enough  to  represent  the  United  States  of  America  in  athletic  competi- 
tion, Olympic  or'otherwise. 

Tou  will  note  that  I  used  the  term  ''female  athletes"  instead  of  "women 
athlet**s."  I  did  so  in  order  to  Include  girls,  tU  the  American  Olga  Korbuts. 

Yes?.  Olga  Valentlnovna  Korbut,  .born  May  10,  lOC^*"  and  winner  of  three  gold 
medals  and  one  silver  medal  at  the  1972  Summer  Olympic  Games,  was  so  petite 
■  that  on  the  occasion  of  her  winning  Jn  Moscow  the  Women's  1^72  USSR  CuP  in 
Sport  Gymnastics  on  July  2  she  was  likened,  to  a  "vorobnshek"  (little  sparrow) 
on  page  1  Of  (he  July  4  issue  of  the  newspaper  Sovetskil  Sport.  And  what  a  tiny 
girl  she  was  when  at  age  fourteen  in  KleV  competing  in  the  XIV  USSR  AR>UOD 
FORGES  SPARTAKI^VD  she  made  the  Krasnaya  Zvezda  July  6, 1009  sport  page^ 
ns  shown  in  the  attached  poor-fluality  reproduction  from  that  newspaper. 

Mr.  Chairman,  the  real  secret  ot  Olga  Korbut's  great  success  has  bieei}  her 
Saviet  Army  connection  as  an  alumna  of  the  Central  Sport  Club  of  the  Aru?y  In 
Moscow.  Should  vt'e  ln  the  USA  grant  access  ^o  service  academies  at  the  post 
secondary  etlucatlon  I6vel  to  qualified  female  athletes  without  discrimination,  we 
eon  Id  develop  Olgas  of  ouir  own. 

STATF/MK5T  or  AMKRIC.VN  LITE  jNStntANCE  ASSOCIATICN  AIVD  HEALTH  INSURAI^CE 

Association  or  Amebica 

The  American  Life  Insurance  Association  and  the  Ilealfti  Insurance  Association 
of  America  represent  516  life  and  health  Insurance  companies  accounting  for 
about  OO  percent  of  the  total  life  Insurance  in  force  In  the  JJnlted  States,  90  per- 
cent of  the  total  health  Insurance  written  by  Insurance  companies,  and.  over  09 
percent  of  the  assets  of  Insured  pension  plan.«<. 

This  statement  relates  primarily  to  section  86.56(b)(2)  of  (he  regulation  of 
the  I>opartment  of  Health,  Education,  and  Welfare  on  Xondlscrimination  on  the 
BusLn  of  Sex  In  Kducatiun  Programs  and  Acthitles  Receiving  or  Rehefltlug  from 
FedtTal  KlT.^«*^ial  Asi^istance.  That  section  provides  that  a  recipient  of  federal 
assistance  (as  detlned)  shall  not  ,  .  participate  in  a  fringe  benefit  plan  which 
iloca  not  provide  either  Tui'  t^iujil  ptiiiudK  bt;in:IUi>  for  niembyrs  of  each  sex,  or 
for  equal  contributions  to  the  >plan  by  such  recipient  for  members  of  each 

Wo  ijupport  this  section  of  the  regulation.  We  believe  that  it  is  not  "Inconsistent 
with  the  Aet.from  which  It  dorlvos  its  authority",  and  that  In  fact  It  represents 
the  only  proper  interpretation  of  that  Act.  '£o  .simplify  this  presentation  our  com- 
na-hts  will  dual  primarily  with  penyion  honelitii,  although  the  principles  stated 
apply  also  to  life  and  health  insurancabenellts. 

I.  SLWIOX  4>C.o6vn)  (2>  IS  NOT  INCO.VSISTFoNT  WHir  TUK  ACT  FUOM  \MIICI£  IT  DERIVES 

,  iTS"AT;THoiaTy 

Title  IX  of  the  Education  Amendments  of  1072  C20  USCA  16S1  et  seq.)  provides 
that :  *'Xo  person  ...  i»hail,  on  the  ba^^is  of  sex,  be  .  .  .  subjected  to  discrimina- 
tion under  any  education  program, or  acti\ity  receiving  i^ederal  finan(;lal 
nsi^lslnnce.  .  . 

The  statute  under  which  this  Suhcouintlttee  Is  reviewing  the  regulation  (20 
T'S(iA  1232(d)(1))  provides  that  the  rv^iuhitlj!;  shall  become  effective  unless 
Consross  shaft  tlnd  th<it  it  ii>  "inconsi.stent  with  t  e  Act  from  which  it  derives  its 
authority". 

Hence  the  bole  question  here  Is  whether  section  8().5C(b)  (2)  Is  Inconsistent  with 
ritU'  IX.  Section  i>t»..10(b)  (2>  Is  clearly  designed  to  ellmihate  dihcrimlnatlon  on 
the  hnsls  of  sex  in  the  case  of  fringe  benellt  plans,  li  does  so  by  providing  that 
there  must  be  either  equal  periodic  henetits  or  equal  eontrlbutlons  to  the  plan. 
V>  one  can  or  does  deny  that  this  Is  one  method  of  pre\enting  (Jiscrlnilnation. 
In  fart.  It  is  the  method  which  has  been  In  effect  since  19(jn  under  guidelines 
prc«;cribed  by  the  Administrator  x?f  the  Wage  anil  Hour  Dhl^bn  of  the  Depart- 
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?^  If^^^  pursuant  to  the  Equal  Pny  Act  of  im  (20  CFR  SOOllOM)). 
pJ;.^^  ^'"^  '"f/**^''  e^n'eiitly  pref^criUnl  hi  the  guidelines  of  the  Office  of  Federal 
rvk^/ii^'Ji?^'^^      l«;^«ed  purHuaiit  to  Kxecntlve  Order  11246,  as  amended  (4 
liR  00-20.3).  And  until  1072  It  wi|s  the  method  fo>/oxved  by  the  Kciiml  EinDlov- 
ni^it  Oi>iH,rtunlty  Commission  (2J)*0FR  16(W.7(a)  and  (h)  UOT/n^^^ 
u.,?r  "^n  J'^^.T?''^^*''"  8<i.5C(h)(2)  arjfne  only  that  this  is  not  the  Uest 

i'i!  ^  wonUl  prefer  a,  regulation. which  wonid  require  equal  uerU 
1^  L?c.  1?!''  "^'^  I>re<:]u(le  Ju.stineation  of  unequal  periodic  henefit.s  on  the 
naftl.s  of  differences  In  cont  for  men  and  women,  m  the  current  suideliues  of  the 
*>fiual  Employment  Opi>ortunlty  ConimlHSlon  do  (25)  CFK  1604  0(f)  (197*>)) 
Others  would  prefer  a  rejodatlon  inandatliiK  the  u^e  of  u  nnljjex  mortality  table! 
a  i>05*ItIon  which  no.fea^ral  agency  lias  thus  far  adopteil. 

HEW  received  ybihmenti<  on  all  three  of  these  pot,.slbIe  api)roaehej«r HEW  also 
recognized  that  Xliere  is  presently  h  difference  of^oj)inlon  on  this  issue  among 
the  goveniment  agencies  IniYlnj?  jesiKmsIblUty  for  administering  the  several 
reaeral  prohibitions  tigalnst  discrimination  on  the  basis  of  sex. 

After  eonilderlng  all  three  poss'.blb  approache.s,  HEW  conchi(Ie<l  tliat  the  one 
adopter!  in  its  regulation  is  "the  most  reasonal))e  at  present^  Furtber,  aslwiiited 
put  in  the  anaiyfJb<  of  the  regulation,  •'the  Pro^ldPut  has  directed  that  a  report 
1)0  I)repare<)  by 'Oe(ol>er  15  i^eoniniending  n  single  approach"  by  tlie  several 
federal  government  agejiicivH  Involved  (Fed.  Keg.,  Tune  4.  1075,  p.  24135)  In 
view  of  all  this  It  is  clear  l»e.vond  doubt  that  the  regulation  in  question.ls  not 
Mneoimisteiit  with  the  Act/'  opinions  expre.s.^e(l  liv  some  tbne  tliey  would 
prefer  another  approach,  or  approacJies,  3*nve  notliiiig  to  do  with  the  l'^<5ue  of 
cons5.steiiey  with  an  Act. 

11.  SPCnoX  Sfl.Sflfll)  12i  IX  FACT  HKPRESENTS  TUB  O.NLY  PROrEH  I.NTF.i:i»RCTATlO.N  OF 

TilE  UNDERLYING  ACT 

While  we  believe  that  the  above  discussion  dispones  of  tliis  matter  insofar  as 
concerns  review  J>^  this  Subcommittee,  we  also  /eel  strongly  that  the  ariproadi 
adopted  in  the  IIE\\  regulation  Is  the  only  appropriate  one.  In  our  opinion  to 
rwiuire  equal  periodic  benefits  only  or  to  /eqiilre  the  use  of  a  unisex  mortality 
.able  would  go  far  beyond  what  is  necessary-  to  eliminate  disciimliiatloii  on  the 
basis  of  sex  and  would  create  very  serious  problems  for  emplovers,  emplovees 
and  insurers  We  bell'>ve  Uie.^e  couelusions  result  frmn  consldeia'tion  of  existing 
forms  t)f  pension  plans,  of  llic  desirability  of  i)eniiltting  such  plans  to  continue 
to  use  the  varied  approaches  eniplojtrs  and  emplo\ees  have  found  suitable  for 
their  special  situations,  of  the  fact  that  women  do  live  bmger  as  a  class  than 
men.  and  of  the  inwiultable  treatment  that  wmild  result  from  adopting  either  of 
the  other  two  ai)proaches  considered  and  rejected  by  HEW,  Xheo  question  of 
equity  between  men  and  women  in  pricing  uiiniiltles  and  life  insurance  must  be 
measnrwl  on  a  group,  not  on  an  Individual,  basis  and  the  IIEW  regulation  per- 
mits continued  equit.-vble  treutmeiit  of  aU  j>enslunL-rs  wliile  the  alternatives 
would  not. 

There  la  a  Kcal  for  r)q^iMlUy  in'Penition  Plann 

Retirement  benefit  plaiiV currently  follow  one  of  three  forms.  One  Is  the  fixed 
benefit  form,  with  moSitbly  ti^neflts  deteniilned  by  reference  to  salarv  and  length 
of  service.  The  second  form  is  Hie  money  pui'clm>e  rurni.  and  the'  third  is  the 
liroflt-sharing  form,  Unde^  bohi  of  the  latter  forms,  an  amount  to  be  contributed 
each  year  Is  determined  In  acctirdance  witii  plan  provisions,  Tiiese  contributions 
nre  then  accumulated  and  used  at  retirement  to^  purciiase  uhatev^r  montlily 
benefit  they  will  buy. 

Tims,  in  the  case  of  the  fixe<l  l>eiiefit  form,  the  basic  monthly  benefits  are 
always  e<iual  for  employees  with  the  same  wage  and  work  histories  regardless 
of  se\.  but  different  contributions  by  sex  are  require<l  l>eeause.  it  costs  more 
to  provide  annuities  of  a  given  amount  to  women  than  to  men  (as  demonstrated 
in  detail  later  herein).  Both  money  purchase  ami  profit'.>harlng  plans  accumu- 
late equal  contributions  for  equal  salaries,  but  the  montlily  benefits  for^tt-omen 
will  l)€  smaller  because  of  mortality  differences  between' tli^  sexes.  Although 
the  monthly  l>enefits  differ  In  such  fixed  contribution  plans,  the  total  lifetime 
l»viK-rii»  iir^  of  euuni  value  to  both  sexes,  since  women  on  the  average  will  receive 
l)enefits  for  a  longer  period  than  men.  - 

Se<  tIon  86.56(b)  (2)  would  p6rmit  employers  to  comply,  with  tlie  law  by  provid- 
ing either  equal  contributions  or  equal  periodic  benefits  to  men  and, women.  If 
both  alternatives  were  not  permitted.  It  could  be  aaid  that  providijig  equal 
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TM^riodia  b^'iieflts  Ut^crliHlnjiii's  rttfiiiii.st  men  U'Ciiuse  hirffcr  contribntions  uro  re- 
uiiirecl  tor  women.  However,  permUUnjc  !*lan.s  to  continue  to  provide  equal 
imriodic  benefits,  even  tliongli  the  c«^iit  uC  such  benefits  varies  by  sex,  ib'  elear.y 
in  the  public  interest  and  .should  be  allowed  to  continue.  At  the  same  time,  some 
l^ersons  have  claimed  that  fixed  contribution  plans  discriminate  against  \vomen 
beciinse.  in  view  of  their  longer  life  expectuncy,  the  periodic  benefits  they  will 
receiver  for  the  same  amomit  of  money  will  iieccssaril>  be  smaller.  Hero  again, 
however,  gneh  phins  are  in  the  public  interest  ami  should  be  allowed  to  continue. 

Tiie  advocates  of  requiring  equal  periodic  benefits  only  or  of  requiring  the 
u»e  of  unUex  mortality  tables  saj'  tlmt  fixed  (and  ciual)  contribution  plans  are 
(liscrlminutuiT  .solelv  beniiiso  tlie>  do  nut  provide  equal  iHfViOdie  benehts.  But 
such  an  argument  overlooks  the  true  facts.  If  women  covered  by  such  fixed 
eonlrihutlon  plans  were  to  take  out  their  money  in  a  lump  .snin  upon  leiSremcnt, 
they  would  receive  precisely  the  same  amount  of  money  as  men  with  the  same 
wage  history.  Also,  the  aggregate  value  of  licnefits  to  women  w^iil  be  the  same 
a.S  those  for  men,  since  women  on  the  average  will  receive  their  inouihly  pay- 
n'ient.*?-for  a  longer  |)eriud  of  time.  It  is  onl>  the  periodic,  or  monthly,  l)eneht  tlmt 

Look^  at  another  wav,  to  provide  the  same  monthly  benefits  It  would  be  aece.s- 
^nrv  for  the  employer  to  make  larger  contributions  for  women  than  tor  men. 
If  Mils  were  done,  and  lump  .*»nm  distributions  were  taken  upon  the  date  of 
rotlroment,  the  women  would  receive  larger  lump  suni^  than  the  men-  Also,  if 
the  iKMii^nts  were  taken  In  the  fonft  of  annuities,  the  value  of  the  aggregate  bene- 
fits paid  \o  the  woiiien  would  exceed  those  paid  to  the  men. 

It  has  also  been  argued  that  w<m)eu  should  receive  the  same  periodic  benehts 
as  men  because  it  costs  thein  the  same  amount  to  live  upon  retirement.  That 
v^tatement  does  not  go  to  the  point  at  issue.  The  question  is  Whelher  plans  w)iicli 
provide  equal  contributions,  but  do  not  provide  equal  i)crio<lic  benefits  becan.se 
i)i  the  longer  life  expectancy  of  women,  constitute  (li.serimiuatioii  on  the  basis 
of  .sev within  the  menulng  of  tho  .statute.  The  statute  does  not  say  women  sluuild 
receive  the  same  periodic  benefits  as  men.  It  says  there  shsill  l)e  no  diseri  mi  na- 
tion, and  there  is  no  dl.seriniination  if  cither  llie  contribnitous  to  (he  plan 
or  the  periodic  benefits  under  the  plan  are  e<pial, 

B  //  I-t  ImJisinitohlc  That  ^^omeil  Ifave  a  Longer  Life  Ex^vctancy  TUan  Mm 

Tlie  I  .ij/Ceiisus  Bureau  collects  statistics  for  the  entire  population  which  show- 
nimreciablv  lower  mortality  rittvK^for  women  than  lor  men  at  all  ages,  lliis 
is  not  unique  to  the  United  Stati^^^qie  United  Nations  re|K)rts  lower  mortality 
rates  for  women  than  men  throughout  uih  world.' 

The  Society  of  Actuaries  periodieally  publishes  studies  of  ^"tercmiump,, 
mortality  results  under  life  insurance  contracts.  Their  iuo5f,^e^nr*Te>Hs 
(11)72)  cover  policies  amounting  to  $187  billiou^ul^inwlrance  coverage  and 
claims  paid  of  $1.4  blUioiu  Female  myiUlitr^atS:  for  lives  in  this  sample  were 
approci:ib|j;,^9WV*^'I*«'«^mn^<*^'<>?l^»^lty  rates  at  all  ages.'  Similar  results  were 
-^vf* «i*^t5Ve^iY  I  n  "  ^  ^     '*!  i t  n d  i OS. 

In  the  field  of  annuities  the  inot>t  recent  miirtality  table  for  individual  annuities 
was  published  in  1071  based  on  experience  for  tlie  period  UKK)  ihrongii  1007. 
The  experience  covers  both  iKJuple  who  are  working  inside  and  |»eople  who 
are  workiiig  ont.side  the  home.  The  table  sliow.s  overall  female  mortality  to 
be  about  7rj  percent  of  male  mortality/  *  -.n-i 

The  most  recent  group  annuity  mortality  table  was  al.^o  i)nblijjlied  in  IJU. 
Tills  data  siiows  even  greater  dlfi'ereutials  between  male  and  female  mortality,^ 
Karlier  data  compiled  for  a  table  puljllshed  in  30r>l  .showed  similar  difl'crrntinK. 
Interim  studies  made  hv  the  Society  ot  Actuaries  since  J051  show  that  the 
diffcrencei*  in  mah»  an<i  female  nnirtnlity  actually  exrxTiem  ed  by  insured  groups 
were  greater  than  had  l)een  predicted  b\  the  published  group  annuity  table. 

»"Uf<*  Tablo^",  Vitftl  StaUAtic$  of  the  United  States.  lOTl,  Vol.  2.  Section  5. 

^-JfortftUrr  thulpr  Stnn<lnr<l  Ordlnnry  Tn^urnnco  Tasn^c  Botween  IfiflO  nnd  10*0  Annl 
vorrtirlos",  Tra)i»firttonii,  Mctv  of  ActuaHcx,  J$71  Report*  ^'/'»^C'''J^P'  « 
M'hcrrv.  Hnrolil.  "The  1071  Indlvliliial  Annuity  Mortflllty  Tflble O^ransactlons,  Society 

H^^^^^^^  n..  -'Th.  1071  aronp  Annuity  Mortnlity 

Tiihlp".  7VfliMrtr//0JM,  Soctctf/  of  XctuarSCA.  Vol.  XXITT.  Part  1.  Pi\  5fi0  -fiOt. 

*Pi^torj<on.  Uav\M.,  *5Group  Annuity  Mortnllty*'.  Trunanctton^,  Sockttf  of  Actuarlcf, 
Vol.  TV.  pp.  240^*^07. 
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Thu  Social  Admiai.ilratluii  cuUi  cls  inortdlity  data  on  workers,  retired  workers 
and  other  S^ocial  yocurity  boneileiaries.  Tliese  show  higher  dlflferenees  In 
mortality  l)et\veen  men  and  women  than  do  the  census  statistics  for  the  general 
l>opnlation^  > 

Bvea.  thtfugh  the  observed  differences  in  mortality  have  continued  for  many 
years  Including  the  pa^t  twenty  yeur.s—a  period  during  which  women's  roles  in 
the-  working  force  have  drastically  changed— ftt  has  been  argued  hy  some  that 
these  differences  are  explainable  solely  In  terms  of  socioeconomic  differences. 
However,  perinatal  mortality  rates  (I.e..  btillbirths  occurring  beyond  the  20th 
week  after  conception  and  deaths  in  the  llrst  week  of  infancy)  are  over  twenty 
iwieont  higher  for  males  than  females.*  It  is  clear  that  such  differences  cannot 
be  explained  by  other  than  biological  differences. 

ITufther  evidence  that  the  differences  In  mortality  l^etween  tlie  sexes  are  widen- 
ing while  the  differences  in  their  roles  In  society  are  narrowing  is  provided  Iiy 
tiie  M'Jropolitan  Life  Sialintical  liulUUn  for  December  1971.  This  Bnllctin  shows 
tJiat  since  lOCO  the  ratio  of  male  to  female  mortality  has  fncreascnJ  by  more  than 
(50  percent*  It  also  shows  difference^  In  mortality  between  the  se:gDS  for  varirftis 
causes  of  death.  These  btatistics  are  further  support  that  biological  causes  rather 
than  environmental  causes  proiluce  tlie  differences  in  mortality  between  the 
s^xes. 

JJ).  Mandating  Equal  Pvriothc  Benefits  licf/anllcs^  qf  Cost  Would  licquire  Extcn" 
9ivc  and  VnreaHonabl^  ChanocH  in  }->isiing  Pfann  * 
If  tiie  HEW  regulation  w(  re  instead  to  require  equal  i^eriodic  l>enefits  regard- 
less of  cost,  a  great  deal  of  flexibility  in  de.^^ignlng  pension  and  prolit-sharlng 
plans  vvonld  be  eUnilnattd,  and  changes  v  ould  be  required  in  practically  all  sucii 
existing  i)lans.      ^  /  ^ 

For  example,  plans  which  provide  for  equal  contriliutlon«  but  unequal  perioillo 
benefits  nwh  a^  jnoney  purchase  and  p/ofit'Sharing  plans — could  no  longer  be 
written.  In  this  connection,  it  is  import;int  to  note  that,  while  a  large  majority 
of  employees  are  pre^^cntly  covered  u;iidcr  fixed  beneflt  plans,  more  than  one- 
half  of  the  total  nurnl)er  of  plani  in  existence  are  of  the  fixed  contribution  type. 
Tims  it  is  the  Mn/ilit  r  employ ♦Ts  wliich  wti^ild  be  affected  most  seriously  by  the 
equal  periodic  benefits  only  appronc^'i. 

JjaxxiJujQttH>loyew4- fiml'^t^casicr  to  use  a  fixed  benefits  approach  because  their 
earnings  tend  to  be  relatively  stable  over  the  years  and  bxporience  undecA.group 
annuity  contract  covering  hnnd/cds  of  eniployees  tends  to  generate  pi*edlctable 
covts.  In  the  case  of  ajjraalL^mployer,  however,  there  is  reluctance  to  promise 
fixed  beiiefiTs  many  ^ears  in  tjie  future  because  the  ultinmte  cost  of  such  lienefits 
and  the  emjdoyer's  ability  tO/  pay  that  cost  are  subject  to  wide  flnctuations.  For 
this  reason,  smaller  employers  pref(»r  a  fixed  contributions  approach.  The  profit- 
sharin;r  plan  cnrrien  th\n  jrpproach  one  .*^tep  further  by  providing  that  the  per- 
centage of  salary  to  be  contributed  f()r  pension  benefits  will  vary  depending  upon 
the  profits  of  tlie  employjjr's  enterprise.  ' 

,  Fur  an  employer  to  move  from  a  fixed  contributions  approach  to  a  fixed  eqxml 
periodic  benefits  approach  Wi)uld  require  one  of  two  basic  changes-^either  the 
making  of  higher  contributions  for  women  than  for  men  or  the  use  of  a  unisex 
morrality  table.  (\Y^  shall  discuses  later  the  problem  resulting  from  a  unisex 
table.)  OI)viousIy,  lu  the  ca.so  or*evisting  plans,  the  necessary  consequence  of 
nmking  larger  contributions  for  w^)nii'U  thuu  for  men  would  be  to  increase  the 
evpeuse  for  the  eyiployer.  The  employer  coubUhardly  expect  to  be  able  to  redhce 
the  benefits  for  i/ku.  Hence,  tlie  only  practical  answer  would  be  to  increase  the 
IJeriodie  bcnrfit^  for  women.  It  is  estimated  that  in  the  usual  case  the  increased 
cost  to  the  emplbyer  would  be  about  15  percent. 

^Ve  believe  that  the  financial  hazards  of  providing  fi,%ed  e<pial  periodic  l^enefits 
ns  co!itrasted^\vltli  the  certain  current  costs  of  makiug  fixed  etpml  contribuUons 
would  cause  many  smaller  emi)loyers  to  discontimie  their  pension  plan  and 
discouraere  iho  establishment  of  new  plans.  Moreover,  many  educational  in- 
stitutions w/)uld  find  it  lmpossil*le  tt;  c»*idliiue  (hcit  c'Urrent  svstem  of  providing 
liension  benefits  to  their  emplo>ees.  Congress  has  just  enacted.a  law  to  increase 
the  retlreu^ent  .security  of  American^  workers  and  the  continued  growth  of/the 

x-.lJ!?'^*^*  Frnnelsoo.^'*Mortallty  of  the  AK«d",  TrdnMactlonr,  Society  of  Actuarie9,  Vol. 
..Part  1.  pp.  1-24. 

P<rlnatnl  Mortality'*,  Metropolitan  Life  Statitttcal  Bulletin,  Vol.  -43 
(^lnv  10r»2).  i>p.  0-8. 

•     T  nifffri'ntlnis  In  Mortality  ^Viacnln^*".  MetropQlitan  Life  Stalittical  Bulletin,  Vol. 
52  (Deir^mbcr  1971),  pp.  3-6. 
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^eouUl  result  In  dlminlsbing  the  private- liens  on  coverugo  foi  tlions.uuis  or 
'  i.invMw  of  odnoational  institutions  and  of  snnilier  employers. 

^  T^th^s -rha-^  only  the  effects  which  mandating  the  equ  . 

Jlodic  be^eH  s  api,^^^^^^  have  on  fixed  contriI,uti.m  Pl;>"«- "^''-f.^  7" 

r«fA«  vvjii  diffor  for  moil  and  woineii,  bet-ause  of  tlic  diuereaites  lu  uioriuiii.v 
Tl  «s      these  i.fans  the^  ^>:'tio««  ^^O'dd  either  havg  to  bt- 

Iwi^nated  or  the Trnitee  or  insurer  wonhl  have  to  use  a  uuLsex  t"  )  e. 'ihe  lo.ses 
["flexibility  that  would  result  from  nian,iatin(:  equal  period  c  l.eneats  regardless 
ot  cost  are  of  key  importance  to  employers  ami  employees  alike. 

cX  of  Piovimng  benefits.  A  uui.sex  fnble  would  make  the  premium  r^Ues 
for  the  sexes  S  the  adoption  of  unisex  tables  would  result  lu  haviug 

n^Pu  subsWlM  lie  pension  costs  for  women  and  in  having  worsen  subsidize  11  l 
t  rm,r«  co^^^^^  These  results  would  be  inequitable  and  destruc  ive  to  the 

lllslll-ance  Sess  w^ch  Is  founded  ou  proper  cla.ssiliention  of  r.sk  and  charging 
*  T»v'.m«"»«s«»)Droi)r!atc  to  the  risk  represented.  „,«„nv. 
^  n^;Tirr«nL?the ^         uiiisox  tablt^s  to  determine  the  prenuV.iii  rates  for  monej 
.iS"  T>^^^^^^  for  optional  benefits 

ft      s"uhsVn^irrc^.«cecl.  unnuitV  P"^"-'^-'f,,X;T;o )  ^ftnT  m  "n  were 

Kli  in  vvuii  rntpy  somewhere  between  current  male  and  female  laicb.  xm^ 
SVSt'^o^LrrpS      the  "."•c-^emnle  content  of  the  group  and  on  the 

Lcin^/n    M^^^^^  have  to  make.  However,  large  groups  with  a  liigh 

e  cen?a«o^  IHiiisiou  benefits  from  an  insurance  company 

^  percentage  r  7"/;/,^"  r^hjiriros  made  by  the  insurance  company  would 

[Lr^ion  henefits  from  Insurance  companies  to  spiral  upward,  thus  causing  add.- 

rISEEsiiiiM— ^^^^ 

^  The  third  effect,  ^vllich  we  have  already  po  ntcd  ^»  ,  I«  t  w  a  nnlsox 
table  may  appear  to  eaualize  the  Qmn  of  pniviuinj;  pension  benefits  to  men  anu 
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wouuMi..t!ie  actual  voHta  of  .sucli  leiiefttt*  (leiH^nd  uii  the  actual  niortaUty  exijerieiue. 
Hince  tlio  mortality  rattb  for  tnou  ami  woman  actuall.v  are  different,  one  group  is 
i'etting  more  coniiieusation  tlian  tlie  otlier  sime  it  wonld  Ije  getting  more  vaUiable 
Xrilig^  benents. 

Jl^  summary,  laandnting  the  use  of  a  unisex  Uibie  woidd  result  in  inequity 
between  the  »Nexes  in  iirciiuniu  ratei?  and  benellt  optionb,  inetiuity  berween.large 
and  siaull  grouiw,  and  inequity  between  the  sexes  in  compensation. 

.  F,  In  the  Case  of  Pcnnions  It  Is  ViiBOund  to  Aryno  ttiai  DiHcriminatioti MuH  Be 
MetiiiHred  on  theU GSi$  of  the  In dividua I 
As  we  have  pointetl  out,  it  is  indisput^ibie  tiiat  woaien  as  a  gr^oup  live  longer 
than  men  and  tiierefore  equal  periodic  i)ension  benefits  for  women  cost  more. 
Consefpiently,  n  regulation  which  requires  either  equal  contributions  or  equal 
I>enefits  is$  not  discriminatory.  Some  iwrsons  have  sought  to  counter  this  argu- 
ment by  asserting  that  discrimination  must  be  meas!ired  on  an  individual  basis, 
not  a  group  basis;  and,  since  some  women  will  (iie  earlier  than  others,  or  even 
earlier  than  some  men,  those  particular  women  will  be  discriminated  against 

Tliis  attempted  measurement  of  discrimination  is  eonuJlctely  at  odds  with 
the  oi>eration  of  ami  the  reasons  for  insurance,  which  is  by  nature  a  group 
mechanism.  "Obviously,  au  insurance  connmny  has  no  way  of  determining 
when  any  i^articnlar  one  of  its  i>olicy holders  will  die.  Yet,  if  the  company  Is 
insuring  a  iar^e  enough  number  of  i>olicyholders,  it  can  predict  with  a  high 
degreo  Of  accuracy  the  mortality  exiKjrience  ti)r  the  group  as  a  whole.  Who 
will  die  in  a  giv*;n  year  is  a  matter  of  complete  uncertainty;  how  many  will  die  is 
a  matter  of  near  certainty.""  This  has  equal  applleation  to  pensions.  While  it 
is  imiMHsible  to  know  which  retiree  will  receive  more — or  less — than  his  or  her 
share  of  the  benefits.  Jt  can  l)e  predicted  what  his  or  her  probaWe  share  will  be 
unci  purchase  rates  for  annuities  must  be  based  on  such  averages. 

The  function  of  iuKurnnro  U  jwiol  the  equities  of  those  individuals  who  share 
e<iuai  rislJ-s.  in  the  insurance  context,  equity  has  meaning  only  for  groui)s.  Within 
elich  group.  s<mie  individuals  will  receive  niort'  than  others  and  some  will  receive 
less  than  otUei»,  imi  all  will  have  the  risk  tiiey  insured  against  eqtdtably  covered, 
whether  the  risk  is  of  living  too  long  or  not  long  enougli.  This  Is  tnie  for  men  the 
same  as  it  ijS  forewomen. 
'\  In  some  contexts,  it  may  be  .appropriate  to  say  that  the  individual  should  not 
be  dlscriminate<l  against  on  the  basis  of  stereotyi>es.  That  is  to  say,  the  test  is 
comr)€tence  to  do  the  job,  not  sex,  and  it  should  no  longer  be  assumed  that  women 
are  le^«s  competent  because  of  their  sex.  This  theory  i.s  capable  of  application  in 
casj?s  where  individual  eomi>eteneo  can  be  determined.  But  it  cannot  be  api)lied 
In  insuran.ce.  Xo  individual  wonmn  can  say  that  she  is  l)eing  discriminated  against 
Iteeau^e  the  same  contributions  will  purchase  smaller  periodic  benefits,  since  /she 
does  noc  Know  at  age  Or^  or  any  other  age  Imw  long  she  will  live.  No  individual 
woman  can  say  that  she  will  not  ^ive  out  her  life  expectancy,  since  she  does  not 
know  tvUea  she  will  die.  Tf  the  individual  knew  when  she  or  he  woidd  die,  instir- 
ance  would  serve  no  ptirpose.  Therefore,  premium  rates  for  iK?nsion  plans  must 
l>e  based  on  averages,  and  the  averages  demonstrate  beyond  doubt  that  women 
liv<>  longer  than  i^en/ 

^•m.  COMMENTS  0.\  SUBSECTION   (C)   OF  SKCTIOX  8C.D7 

The  life  and  healHi  insurance  companies  al.«?o  have  an  interest  in  subsection 
(c>  of  section  86,57  of  the  regulation.  This  subsection  provides  that  a  recipient 
shiill  treat  prognancr  the  same  as  any  other  temporary  disability  for  tlje  pur- 
poj4e     payment  of  disability*  income  and  other  fringe  l>enefits. 

WeMlo  not  a<;ree  with  this  interprftation  of  the  statute  invoive<l.  That  is,  we 
do  not  agree  that  exclusion  of  nonnal  pregnancy  in  health  benetit  plans,  insured 
ornondusured,  constitutes  discrimination  on  the  basis  of  sex. 

Ho.wever.  this  issue  Is  now  before  the  Siiprenie  Court  of  tiie  Unite<l  States. 
On  Vny  27,  1975,  that  Court  granted  certiorari  in  Libert jf  Mutual  InAurancQ 
Oonuut^y  V.  WetzcU  et  al.  No.  74-1245,  involving  the  sole  issue  of  whether  exclu- 
sion o*f  pregnancy  from  an  em ployerem ploy ee disability  income  protection  plan 
amatltutcs  sex  discrimination  in  violation  of  Title  VII  of  the  Civil  Rights  Act  of. 
10«4,  The  decsion  of  the  Supreme  Court  in  timt  case,  which  should  l)e  announced  . 
sometime  late  in  1075  or  ^arly  in^l07G,  should  settle  this  issue  for  the  pun^ose 

»<*Sternhen.  ChariM  M.  and  Shur.  Walter.  *Trob«b!l!ty.  Mortality  am!  Momty  Concepts"* 
Life  and  ffenith  Iniurance  Handbook,  3rd  etl.,  Ilomewood,  Illinois :  Richard  D.  Irwin,  Inc., 
1073,  pp.  12$-129. 
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of  the  srtjveral  fedornl  i>tatuteii  ua  the  subject  o£  Ulbcrimiuatiun  uii  the  bassis  of 
sex. 

We  appreciate  this  opi>urtuuity  to  comment,  and  we  rcsi>cctfnUy  request  that 
this  statement  be  included  in  tlie  printed  record  of  the  hearings,  AVe  \vould 
welcome  the  opportunity  to  discuss  this  matter  further  with  auy  member  of 
the  i^nbeomniittee  or  its  staft,  if  tliat  should  be  desired. 


Tile  under.signeil  head  football  coaches,  In  a  «i)ecific  meetlug  June  17, 1975  ap- 
proved the  foll6wing,stateuient  of  iwlicy  regarding;  the  announced  HEW  regula- 
tions .Implementing  Title  IX  and  will  recommend  that  the  Board  of  Trustees 
of  tiio  American  l-^ootbaU  Coaches  Association  at  its  meeting  Jtine  21,  1075  in 
Iinbh(K<if,  Texas,  officially  urge  all  AFCA  meml>ers  to  snpiwrt  this  iwsitlon, 

1.  The  regulations  go  far  l)eyond  the  intent  of  Congress  and  i)lace  intercollegiate 
at!iletlc2i  under  the  control  of  the  Federal  Government,  The  regulations  will 
control  the  use  of  donateil  funds,  use  of  generated  income,  the  kind  of  program 
to  be  conducted  and  tlie  altocatlmi  and  (inaUiicaiions  for  scholarship. assistance. 
This  is  not  desirable  for  the  future  growth  of  either  men's  or  women's  athletics. 

2.  Income  generated  by  football  Is  a  principal  sonroe  of  athletic  Income  at  many 
colleges  and  frequently  finances, the  entln*  athletic  program  as  well  as  the  con- 
struction, maintenance  and  debt  retirement  of  facilities.  In  many  instances  it  has 
provided  the  funds  for  the  present  expansion  of  \vomen's  athletics.  This  will  no 
longer  l>e  |>ossible  uiuler  the  II BW  regulatlon.«(, 

3.  College  football,  developed  over  more  than  100  years,  has  l>€en  more  respon- 
Slide  than  any  other  factor  for  the  present  wide  public  acceptance  and  support  of 
-college  athletics  and  there,  has  been  no  yalid  study  undertaken  by  HHJW,  the 

Congrc.ss  or  any  other  governmental  agency  as  to  the  destructive  economic  impact 
the.<ie  regulations  will  have  u|)0ii  football  as  well  as  the  financial  structure  of 
intercollegiate  athletics  for  both  men  and  wom^. 

4.  The  Federal  Government  does  not  provide  any  financial  a.s^istance,  insofar 
as  we  know,  to  intercollegiate  athletics,, but  these  Federal  regulations  mandate 
vast  new  expenditures  while  seriously  damaging  for  the  future  ability  of  men's 
sports  to  generate  Income.  Therefore,  we  urge  that  Congress  suspend  these  reg- 
ulations and  adopt  legislation  which  would  declare  a  moratorium  on  the  applica- 
tion of  nj^;W*s  rules  to  intercollegiate  athletics  during  which  HEW  would  he 
directed  to  -Study  and  report  to  Congress  regarding  (a)  the  need  for  such  rules 
in  light  of  the  \olnnhiry  action  being  taken  by  colleges  and  (b)  the  ^'oonomic 
iniVat5t  of  the  rules  on  all  facets  of  intercollegiate  athletics  and,  in  turn,  the 
financial  i^trncture  of  the  respective  cnlloge^  and  universities, 

.TOIIN  GBKOOtiY, 

South  Dakota  State  University, 
Chninnan,  AFCA  South  Dakota  GoUcgc  Coaches,  . 

Gary  Boxer,  ^ 
South  Dakota  School  ofMitm  ami  Technoj0(/tj. 
Tom-  Long, 
University  of  South  Dakota/SpringficUl 

Bkunaki)  Coopkr. 
UyxivcrHity  0/  South  Dakota,  VcnnilUon. 
Dr.  JA>rEs  KRETCHMA^^ 

X&rthcrn  State  GoUcgc.  . 
Dr,  .ToEr.  Swishkr, 

Dakotfir  State  OoUcgc, 
';^  ^  Gk,\'b  Scjri-KKKWAY.   ^  - 

^  Black  UilTs  State  College. 

Uir.1,  BoBziN, 

Yankton  College. 
Gary  V,  norF.%fAX, 

Sioua-  Falls  College. 
Glenn  Jooadzinskk, 
✓  Huron  College. 

Ralph  Starenko, 

Atigustana  College. 
^  RoNALU  Parks, 

*  Dakota  Wcsleyan  University. 
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AMERICAX  FKDEUATION  of  StATK,  CoUNTT  &  MUNJCIPAL EMPrOTEES, 

Congressman  James  G.  0  IIaka, 

Chairman,  Subcommittee  on  Postsccondary  Education,  Committee  on  Education 
and  Labor,  U.S.  House  of  Jieprete^itativcs,  CanHon  House  Otflce  Duildino, 
Washington,  D,C. 

Pear  Congressman  OUara:  The  American  Federation  of  State,  County  and 
Mniirclpal  Employees  (AFLr-CIO)  welcomes  the  opportunity  to  submit  written 
comments  to  the  Subcommittee  on  the  Federal  Re^iulation^  implementing  Title 
IX  of  the  1972  Education  Act  Amendments.  AFSCMB  has  over  700,000  members— 
40%  of  whom  are  women  and  niany  of  whom  work  within  the  educational  sys- 
tem. AFSCME  is  pleased  to  see  that  the  spirit  and  purpose  of  Title  IX  will  finally 
be  backed  by  regulations.  Their  implementation  Is  a  critical  step  forward  in  the 
task  of  eliminating  sex  discrimination. 

AFSCME  lias  been  vitally  concerned  with  the  problems  that  Title  IX  is  de- 
signed to  correct  For  that  reason,  we  supiwrted  and  welcome<l  the  prtssa?;e  ot\ 
Title  IX  in  1972.  In  commentfng  last  faH  on  the  proposed  regulations,  AFSC2iIB 
called  for  their  strengthening,  pointing  out  several  areas  fo^  improvement. 

JN'ow  that -the  flnal  regulations  ar^  before  this  committee.y  we  urge  ti»eii*  ap- 
proval. As  we  recommend  in  our  prior  comments,  the  final  regulations  have  been 
modified  to  extend  the  following  protections,  against  sex  (discrimination  : 

1.  Self-evaluation  by  a  recipient  of  policies  and  practices  regarding  em- 
ployment of  academic  and  non-acadcmic^iwrspnnel ;/ 

2.  Guarantee  of  pregnancy  leave;  and  /  • 

'       3.  Replacement  of  tiie  original  enforcement  i;roce<Iurcs  with  interim  pro- 
ce<lure«  now  applicable  to  Title  VI  of  kh^  Civil/Rights  Act  of  1004.  (We  view 
this  modification  «»  an  indication  that  final  enforcement  procedures  will  be 
even  stronger,)  / 
While  AFSGME  wholeheartedly  supports  th^  speedy,  approval  of  these  regu- 
lations, we  wish  to  cite  several  impQrtant  items  we  feel  are  missing. 

The  regulations  do  not  ensure  e<iual  benefits  iYi  retirement  plans  for  employees. 
They  also  fail  to  provide  for  inservice  training  pro'grams  for  school  personnel. 
Finally,  while  the  self-eval nation  provision  is.  an  Important  move  in  the  right 
direction,  AFSCMB  views  mandatory  affirmative  action  programs  ns  a  key 
method  by  which  to  undo  patterns  of  previous  discrimination. 

Nearly  three  years  have  passed  since  the  enactment  of  Title  IX.  Wc  .ask  the 
Committee  to  approve  these  regulations  without  further  delay  and  to  urge  UBW 
to  devote  its  att^ention  to  their  vigorous  enforcement 

Sincerely,  *  ,,1* 

;  Jerry«  WvRP,  ^ 

I    International  President, 

~     I  * 

AMEKTCAIf  pOUXCIL  OX  EdUC.^.TION, 

Waithinyion,  D,C.,  Juno  38,  JOto. 
Hon.  JAifES  G.  O'ETara,  '  .  -  / 

Chairman,  Siibeommittce  on  Pqstsecoiidarj/  Eduqation,  Committee  on  Education 
and  Labor,  U.8,  House  of  Rcfircscittativcs,  Washington,  D,C, 

IteAR  yisL.  CiiAiHHA.^ :  The  American  Council  on  Education  recommend?  that 
the  Subcommittee  take  no  action  to  prevent  the  regulations  for  Titlp  IX  of  the 
Higher  Education  Amendments  of  1972  from  taking  effect  on  Jnly  21,  1975. 

Discrimination  by  sex  in  institutions  of  higher  education  is  morally  inde- 
fensible and  wasteful  of  the  talents  of  those  denied  full  access  to  all  educational 
programs.  Many  institutions  have  already  assesse<l  their  ix)licies  and  practices 
and  placed  In  motion  corrective  measures  to  assure  equality  of  opiiort unity  to 
women  and  men.  Those  who  have  not  done  so  need  the  stimuhis  of  the  Title  IX 
regulations  to  begin  the  assessment  process.  Further  dejay  in  promulgating  the 
regulations  would  be  neiUier  just  or  reasonable. 

Thi  regulations  as  8igne<l  by  the  President  seem  to  represent  a  reasonable 
interpretation  of  the  statute  that  both  educational  institutions  and  women 
•hould  have  the  opportunity  to  test  in  Practice  immediately.  The  Council  plans  to 
make  every  effort  in  assisting  institutions  In  the  Implementation  of  this  process. 
Sincerely  yours, 

Roger  W.  IlBYiNS. 
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 .-^'-^  .  •        •  ^-MEIICAJi  CoUXCtL  ON  BdUCATIO??, 

Waihington; D.Cf  October  15, 

Mr.  Petei  Holmes,  .  « ,      .        .  «t  ,^ 

Director,  Office  f(yr  Civil  Riffkfi,  Department  of  Health,  Education  and  Welfare, 
Wa$hin[fion,  D.C. 

DEii  M«,  Holmes:  On  behalf  of  the  American  Council-on  Education's  Equal 
Employment  Opportunity  Task  Force,  I  am  pleased  to  have  the  opportunity  to 
respond  to  the  proposed  regulations  tor  Title  IX  of  the  Higher  Kdnoation  Amend- 
ments of  1972.  The  response  of  the  Task  Force  by  this  letter  and  the  attached 
antlyBls  and  recommendations  in  most  instances  mirrors  the  major  concerns  or 
colleges  and  universities.  In  addition  we  know  that  you  will  be  receiving  indi- 
Tidual  comments  from  institutions  relating  the  proposed  regulations  to  the  pre- 
vailing situation  on  their  own  campuses;^om  the  nature  of  their  responses,  you 
win  note  that  there  is  a  distinct  difersity  aftiong  institutions  of  higher  educa- 
tion which  must  be  recognited  and  delilt  with  It  regulations  of  this  natui:e  are  to 
1)€  enforced  fairly  and  in  the  spirit  of  their  enactment  Reasonable  laUtude  should 
be  given  Institutions  to  carn^  ol^  diverse  educational,  processes  In  a  variety  of 
settings  and  to  meet  the  demands  of:bpth  parents  and  students.  Diversity,  one 
of  the  strengths  of  higher  education  in  this  country,  should  be  fostered  by  fed- 
eral legislaUon  as  being  in  the  naUorial  interests  Title  IX  regulations  should  not 
be  utiliaed  as  a  means  of  elTectuating  the  homogenization  of  higher  education, 
hut  as  a  mechanism  for  establishing  equality  of  treatment  between  the  sexes 
within  the  prevailing  heterogenous  community. 

As  we  have  noted  in  many  communications  with  various  federal  agencies,  col- 
leges and  universities  itf  this  country  are  much  concerned  with  the  Impact  of 
dealing  with  a  multitude  Qf  federal  agencies  with  concurrent  Jurisdiction  over 
charge  of  employment  discrimination.  Although  the  student  portion  of  the  liTO-" 
posed  Title  IX  regulations  is  new  a<id  provides,  in  many  insUnces,  needed' pro- 
'Vlslons  to  ensure  equality  of  treatment  between  the  sexes,  the  employment  por- 
tion of  the  proposed  regulations  cr^tet  still  another  arena  in  which  institutions 
must  again  comply  with  a  set  of  replations  often  conflicting  in  direction  and 
interpretation.  We  are  hopeful  that  this  will  not  be  another  in  which  duplicative 
legislation  multlpUes  paperwork  and  again  diverts  institutional  energy  and 
r^onrces  from  the  direct  fulfillment  o.^  the  spirit  and  the  letter  of  the  legislation. 

The  availability  of  facilities  and  resources  in  meeting  Title  IX  will  differ 
er^atly  from  school  to  school;  Jt  is,  therefore,  suggested  that  it  will  be  to  the 
Kdvantage  of  all  parties  con<*rned*to  alldW  institutions  wnere  neces«ary  lu  uit^ 
with  the  Director  of  the  Office  for  Civil  Bights  a  transitional  plan  of  from  one 
to  three  years  detailing  tlie  mandated  .changes  that  will  be  accomriiHhed  in  that  ^ 

"as  notwl  in  manv  iHstancea  iiVJtUe  attached  commeut^iry,  it  is  essential  that 
the  remUations  be  written  ^with  *)&flicient  speciiicity  for  institutions  to  under- 
stand- their  ri^fhts  and  ^-^jsponsihilities  under  this  statute  for  federal  officers  to 
i)e  Riven  detailwl  standards  for  enforcement.  ^\    .    .  ^, 

It  is  hope<l  that  in  carrjMng  out  investigations  pursuant  to  their  authority 
under  Title  IX,  administrators  in  the  field  will  accord  iilstxtutions  due  pi  oct^s 
of  the  hiw,  ineJua\n>f  iho  presumption  th.at  an  institution  is  imlood  to  be  con- 
sidered innocent  until  facts  are  adduced  to  prove  otherwise  Oixr  expiiTi^nce 
In  the  past  indicates  many  instances  in  wiiich  over  zealous  erif9rcement  has  le<l 
to  backlash,  unnecessary  hostility  and  anxiety  rather  than  the  sinootli  and  cre- 
ative em>rceiiie«luf  ftnleial  legislation  in  the  public  interest.  ^ 

Among  all  the  issues  that  we  addressed,  one  of  the  most  fundamental  to  our 
co«cerns  Is  the  i.^suo  of,  tlie  treatment  of  endovve<l  .single-sex  scholan^hips.  tiile.*:s 
Institutions  arc  permitted  to  pool  their  scliolar.ship  funds  or  otherwise  preserve 
sln'Me-.sex  scholar.Miips.  thov  \\ill  have  to  resort  to  the  judicial  process  in  order 
to  amend  the  multitude  of  trusts  in  their  possession.  Thi?  will  require  appear- 
ance** in  variods  jurisdictions,  incurring  attorneys  fees,  court  costs  and  disi?ipa- 
tion  of  energy  and  time  accompahied  by  the  possible  loss  of^such  funds  to  resid- 
uary takers  under  such  trusts*  The  process  will  inevitably  reduce  scholarship 
nionev  for  students*  both  male  and  female*  It  is  instead  proposed,  that  i^stitu- 
rion«i'be  pemiitte<l  to  pool  their  scholarship  resources  i)y  matching  single-sex 
dollar.^  generate<l  bv  endowed  trusts  with  general  institutional  revenues,  therei).v 
creating  equalitv  of  treatment  for  both  sexes,  and  administering  the  remainder  of 
the  pool  in  a  nondiscriminatory  manner  that  would  ultimately  be  to  the  interest 
of  all  parties.-  ' 
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With  rogani  to  institutiuii.s  of  Iiighor  edncatiun,  \ve  holeheartedly  applaud 
.viMir  iiositiori  with  regard  to  hex  bias  In  eurrieiiluin  niateriul^.  There  Is  no  iima^ 
Hoii  that  the  ser/stereotypes  of  text  and  reference  books  is.  a  seriout  i>roWeni. 
Ilovvevor.  forcing  ItL^tltiUions  to  c^tablisli  st^uidanls  and  procedures  for  review- 
ing to.'^fUx^oks  in  order  to  a.scerUun  whether  they  contain  sox  bias  material  Is  a 
book-hurnliiK  process  reuunihcent  of  ujfller  days  in  our  history  when  books  were 
banned  for  other  less  desirable  rcaj«ons.  Free<loni  of  expre.^slou  must  be  fostered 
by  Institutions,  of  higher  education  if  they  are  to  uccomplbh  the  goals  of  edu- 
cating nien  and  women  forfunctionhi;?  in  a  democratic  society.  Cen.sorshlp  \h  iiojt 
the  answer  wl>ere  individual^$  who  have,  reachedi  umt|^rlty  con  judge  written 
nniterial.s  and  fonnulate  their  own  hleu«  from  tl\pse  available  in  the  markef 
place.  ?5urely  the  tenor  of  our  times  is  such  that  the \;asom^MtrBm4gtal  pressures 
.  can  control  offensive  material  through  normal  pr()ce?Ses\\ithojiK  threatening 
academic  freedom.. In  achlitirtn,  we  hdi>e  that  the  Secretary  will  follow  tlirough 
on  his  .statement  that  IlKV;.  tlm>ugh  the  Office  of  Kdncatlon.  AvUl  provide 
research,  assistance,  and  guidance  to  local  Hlucational  agencies  I A  eliminating 
.*<e.\  bins  from  cuiTicula  and  e<lueational  material.  T 

If  pursuant  to  our  comment.^  and  those  of  other  associations  anil  Institutions 
substantial  changes  are  made  in  the  current  draft  of  the  regulatl&i,  we  would 
like  to  suggest  that  the  i>roi)ose<l  regidations  l)e  reissued  with  a  30-(TOy  comment 
l>erbHl  so  that  these  material  changes  can  be  analyzcHl  further  l)efon»  the  final 
regulations  are  pronuilgate<l. 

We  uw>nH.late  the  time  given  us  to  respond,  and  we  hope  (hat  material  attached 
hereto  will  Ih»  used  to  Improve  the  ability  of  Institutions  to  carry  out  the  spirit 
of  Title  IX.  If  you  have  questions  with  regard  to  any  of  tlie  comments  raised, 
our  Task  Korce  will  i»e  happy  to  meet  with  you  to  discuss  them. 
Very  tmly  you 

BiiKiDoy  Er.MoiT  STKrNiiAcir, 

Attach  men  i; 


KhSrONSK  OK  THK 


AiiKHKAN  Cof.vcn.  o.\  Knuc.vTio.N's  KQf.vr.  EMPnOVMRXIV 
Oei-OKTUMTv  Task  I-'ohck 


>8G.:J  DKFI,\'ITI0.VS 

5UJ(/i)  Keclplent  is  dettned  inter  alia  as  an  entity  which  "receives  or  benefits 
from"  fwleral  financial  assistance.  The  statutory  language  of  Title  IX  of  the 
Kducation  Amendments  of  1S)72  solely  relates  to  the  receipt  of,  federal  funds, 
although  the  persons  prot(?cted  under  Title  IX  are  protected  froniJ>eing,  ou  the 
basis  of  s<»x,  denied  the  benefits  of  educational  in-ograms  or  activities  covered 
by  the  Act.  The  addition  of  the  plK-nse  "or  benefits  from  '  in  the  definition  of^ 
recipient  is  an  unwarranted  extension  of  Congressional  Intent. 

Ucvommmdatiofi:  Delete  the  plirase  "6rrl>eneHts  from"  fnmi  the  definition. 

S(>J\o)  AOminiHtratiiclit  Separate  ih^it}^. — The  nieanlng.of  ^'udmlnistra lively 
separate  units  *  for  adnd.s<ion  purpose*.  Is  Unclear.  If  the  tenn  Is  defined  to  mean 
Imlividual  departments  an  enormous  reporting  re<iulrenu>nt  will  Ik*  iniiK)sed 
uiMm  univerKltle.'t.  which  frefpientl\  consist  of  substantially  more  than  100  sei>- 
arate  departments,  that  would  1m)  compellCHl  to  file  reports  with  HEW. 

Jircnnimcmhitioti:  The  se<  tiou  should  .state  clearly  that  no  unit  smaller  thau«a 
college,  school  or  dhi.sion  which  has  degree  granting  authority  Is  contcmplatcHi 
by  the  regulation. 

S0..1  UK.MKniAr.  AM>  AFFIUMATIVK  ACTION 

SOJ(a)  Ihmctlial  Acti/m.—lt  Is  unclear  when  a  incipient  Is  rcHiulrc»d  to  take 
renu'dlal  action,  Hy  whom  is  the  deterndimtlon  nuulc  that  a  recipient  has  "i)re- 
vlously  discrimlsmtcd*'? 

Kvcottnmmilatian:  Kemcdial  action  to  overcome  the  effects  of  previous  dls- 
erimlnation  on  the  Iw.'-ls  of  se.\  in  an  educational  program  or  activity  which 
rmdves  federal  financial  n.ssi.«tance  may  l>e  recinlrcMl  if  there  has  beon  a  formal 
finding  by  IIEW  of  discrlndnntlon  In  aw>rdanci>  with  sections  86.04-80.00  hereof. 

8Gri  (b)  Affirmative  Aetion.—^hc  concept  of  afiirnmtlve  action  Is  »eendugly 
refpdrcMl  .solely  In  the  athletic  sphere  (S(>.38)  and  In  no  other  arta.  It  Is  uncer- 
tain  whether  this  section  SC.3(b)  compels  ufflnnatlve  action  In  evoo'  area 
nnwjicted  by  these  regidations  and,  If  So,  whether  a  formal  finding  of  prior  dis- 
crliMimtlon  must  be  made  first. 
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U¥C.mnmvndatwn:  TIiKh  .seetloii.  whieli  provides  tliat  an  Jnstltufcioii  may  hiko 
afflriimtive  action  to  oxtTcoine  the  eft'ectb  of  conditions  wliicli  rcsnlted  in  iindtetl 
imrticiVatlou  I)y  iHjrsous^  ot  a  particniar  sex,  slion.id  i>e  notwl  as  l>cingii  gtMici-ai 
dl5iKn'ipr<)r,  hwt  Unit  It  (iocs  not  necessariiy  appiy  in  conjunction  witii  every 
provision  of  tiie  proi^osKi  u.'^niatio!iH. 

80.4   ASSUrXXCK-S  RKQUIRKI) 

56\}(<?)  ^'orm.— Tt  wonid  i»e  iieipfnllJf  tlie  nature  of  the  a.smirance  conid  i>e 
'  spccifliHi  ill  more  (ieiail,  aiui  if  a  presnmption  of  coinpiiaiice  couici  l>e  e.strtWl«iieU 
tliat  \voni(i  contiiiii*  iinlii  a  recipient  luid  i)eeiKfonmi  to  i>e  in  U()ncoiu|)liaiice  by 
,the  Wrector.'Jt  is  not  ciear  from  tlie  language  of  8«.4  wiietjier  tlie  Director,  or 
auy  jjfniiilin;^  aKcncy^  nuiy  j:o  Miiiid  the  formal  assnwince  of  coinpiiance  and 
chail^>n};e  l-ouii)iiance*pri<]^r  to  acting  ou  a  grant  application. 

necommcndiitXon:  \  recipient,  t?.\ecutin'g^*  fonaal  aswnrauce  of  comi>itanee,  Ih 
/or  all  piin>oi^e8  a.*4snined  to  Ih?  in  compilance  ai)f^ent  a  contrary  showing  by  tlie 
T>irector.  *  • 

8«.G  KPnrcT  or  otn>a  kcquikemknts 

St\M{n)  Effect  of  Other  Federal  iVoN«i'ow«.— This  section  presently  provides 
that  the  regniaUoiis  are  independent  of^othei;  federal  obiigatiou:^  not  to  (h^jcrini- 
liiate  4)11  the  imsi8  of  .<4»x,  '  • 

Uvi'immcndation:  In  aroa.s  of  overiapidng  jniiwliction  there, Hlionid  Ih;  an 
auiveinent  among  the  re.'^iHHitive  federal  agencies  as  to  wiiich  agency  will  tal<e 
action  in  eacli  area, 

80.0  DISSEMINATION  Or  POLICY 

$G.O{(t){!)  yoti/faitioii  of  Volicy. —  This  section  provides  that  eftCii  recipient 
.shall  advise  prospective  employees  and  students  that  tiie  campus  is  re<inire<i  by 
Title  fX  not  to  discriminate  on  the  bttsii*of  se.x. 

UcvoMm4iHduti(m:  The.reqnirwi  advisory  statement  siionid  not  imply  that  It  is 
only  on  account  of  Title  IX  tinit  the  campus  does  not  discriminate  on  tiie  basis 
of  sex.  That  iwrtion  of  Stl.d(a)  (1)  wlicih  prescribes  tlie  content  of  the  policy 
statement  slionld  be  deleted. 

S(UH^*\{1)  PHblicatioHH, — This  section  provides  that  each  recipient  Shall 
I»roniIiientiy  include  a  statement  of  its  iwllcy  against  discriminating  on  the  l)asls 
of  sex  In  *'each  annonnceniont,  l)nlletiii,  catalog,  or  api)llcatlon  form  which  It 
iiinkes  available  to  any  person  .  .  The  sweeping  language  of  ihls  i)rovlsloii 
iiniK)ses,iin  lini>osslble  burden  on  the  campus.  ^ 

IWvothmntdatiOH :  A  full  statement  of  the  campus'  policy  Tiot  to  discriminate  on 
the  basis  of  sex  .<<hould  be  included  only  In  major  ^locnnient.s  fsnch  as  facnity  and 
>tndent  handboolcs  anil  otlicial  npi>licatlon  fonns  for  employment  and  admission  ; 
a  brief  >tateineiit  to  that  effect  •wonId  l>e  sufficient  In  advertisements  and  other 
short  annonnccments  and  biilleftns,  similar  In  nature  to  those  comments  i)rcf>- 
ontly  used  to  designate  ••e<inal  opp^rtniiity  and  affirmative  action  emidoyers" ; 
and  campuses  should  not  l)e  obligated  to  republish  existing  catalogs  or  handboolcs 
und  slionld  lie  given  a  reasonable  iiiiioiiiit  of  time  to  adapt  such  documents  to  tlie 
Title  IX  rognlatloiis. 

SO.Dtb){J), — ^'I'hls  .*<ectloii  provides  that  a  recipient  shall  not  use  or  distribute 
a  publication  which  suggu^ts  that  it  trcat.s  students  or  employees  diflrereiitly  on 
llie  basis  of  sex. 

JU'Commcndation:  Thi.-s  proxl.sion  Is  unreasonably  overbroad,  repetitious  of  re- 
qnirenieiits  stated  niure  explicitly  eisewiicre  in  the  regnlatlonsi  and  should  be 
deletcHl. 

8G.21  ADMISSIONS 

S0.2Hh)(2)  Slicciflc  /Vo/ti7»/7io)M.— aids  provisiOJi,  which  rwinlres  'that 'a 
nHjIpient  '^shall  not  administer  or  o|)erate  any  test  or  other  criterion  for  ad- 
mission .  .  .  etc/'  may  very  well  ■limit  legitlmnte  requirements  which  are  pre- 
requisites for  taking  or  engaging  In  a  given  course  of  study.  Also  tlie  "test  or 
criterion*'  ought  not  be  limited  to  one  which  validly  i)re<llcts  successful  com- 
pletion of  an  education  program  or  activity,  but  might  also  be  one  that  piedict.s 
success  In  a  given  tield  of  endeavor. 

nccommemlation:  The  following  change  Is  proi)Osed :  A  recipient  simll  not  ad- 
nilulster  or  oiwnite  any  test  or  other  criterion  for  admission  which  adversely 
affects  any  |>enw>n  on  tlie  bftsis  of  sc»x  If  5ucli  test  or  criterion  Is  proved  by,  the 
Department  to  have  neltlicr  value  In  i)re<llctlng  success  in  completion  of  the  pro* 


gram  o)t  activity  In  question  nor  value  in  predicting  succ^^iif.tfie  given  fieW  of 
endeaVor.  ;  <  „ 

§e.«;(c)  (5)  Prohibitions  ReJatinsT  to  ,}dantaJ  /}^x/^r««/alV5^«/Mi'7T-W 
tbft  provision  which  requires  that  institutions  shVi^lifrireat  di;jabiHties  relating 
'%         to  i)rcgnancy,  childbirth,  misciiJTRage^^;H>5rtion  or^r#c0v^B\t;h^jrcf^piii4a4h^  same 
niaiiherand  under  ^he^sanie  polibies^ajf^ay  0th(^f4^nIW^ar\^di^^alii^ry:/^rl)llySJ• 
-ical  condition  has  been  mtteritUj  aUered  by^tb^idbcislpn  in  U»e  U.S:'*Bni)renie  ' 
Court  in  Qeduldiu  v,  Aiello  is  an  issue  that  ha5  b^u  rafsod  by  nmiiy.  individnals.  f 

liecommendaUoft:  That  the  depa^tm^fc^otaxifyiCs  position  with  regard  to  the 
lawfulness  of  this  provision  in  light^f  flic  Aiello  case. 

86.21  (o)  (4).— This  section  provides  that  no  recipient  shall  make  prcadmissio^i 
inquirj  as  to  th\e  marital  stAttIs  of  an  applicant  for  admission  but  may  make 
preadmissfon  Inquiry  aa  to  the  sfex  of  the  applicant,  If  the  latter  Inquiry  Is  made 
equally  of  i^)pllcants  of  both  sexes  and  Is  not  made  fdr  a  discriminatory  purpose. 

Recommmdation:  Absent  a  purpose  to  discriminate  unlawfully,  a  recipient 
shonld  be  wrmltted  to  inquiry  as  to  the  marital  status  of  applicants  because  that 
Informatloh  Is.  i)ertlnent  to  the  Issue  of  dondclle,  the  principal  criterion  for 
residency  determinations* /The  prol[)09e!d  regulations  could  read  as  follows:  A 
recipient  may  make  preadmission  in^tdlry*  frs  to  the  sex  or  marital  status  of  an 
applicant  for  admission,- Jb^ft  onl^-j^'such  Inquiry  is  made  eqnalfy  of  such  nppll- 
'  -cants  of  both  sexes  a ndTX^thfe  results  of  such  inquiry  arc  not  used  in  connection 
with  i>Iscrimlnatl,9n  prphiblleaby'tl^Js  part. 

/    '"VV         2 3  RECRUITMENT 

.  86.2S{a)  Comparable  Rtcruittnent.— It  is  uncertain  when  remedial  action  Is 
required.  This  sedition  aJSo  raises  the  question  of  how  ^'comparable"  will  be  de- 
i?ne<l.  Is  the  tj«f  of  '  cj^rnparablc"  the  male  and  female  mix  In  the  student  body  of 
Uie  high  sct»Jols  apd  undergraduate  schools  and  programs  toward  whldi  re- 
crnltmenC  afliv;Ui6s  arc  directed?  Or  Is  It  the  actnal  nuuiber  of  ^potential  male 
and  female^^irtiRlents  contacted?  Or  will  the. criteria  consist  of  the  rcsonrccs  In 
money  and  time  spent  in  recruitment  activities  directed  at  members  of  a  par- 
ticular sex? 

Recommendation:  The  condition  under  which  remedial  action  Is  required  shonld 
be  8i)ened  out  Comparable  recruitment  should  be  defined  ujj  the  effort  expended 
by  the  recipient  to  make  Its  total  program  visible  to  membcii  of  b^oth  sexes., 

80.31  EDUCATION  PROGRAMS  ASU  ACTIVITII^S 

S6,31(a)  Ocwcrof.— Research  Is  included  among  the.  activities*  to  Which  the 
paragraph  applies.  There  are  legitimate  sclentiflc  reasons  for  limiting  the 
human  subjects  in  some  research  to  females  or  to  males.  Investigators  should 
not  be  required  to  Include  both  males  and  females  as  subjects  or  potential  bene- 
ficiaries of  research.  Such  interference  In  research  Is  completely  nnwariuiitcd 
and  counterproductive  and  undoubtedly  unintended.  It  wonid  rule  ont  research  in 
obstetrics  and  gynecology,  and  limit  research  In  diseases  which  arc  more  preva- 
lent or  serious  In  one  sex  tlian  Ip  the  pthcr;  It  would  limit  current  valuable 
psychological  research  on  ego  and  sexual  development,  etc. 
,  Recomynendati&n:  There  should  be  hicludcd  the  phrase  '^except  where  bona  fide 
sex  qualifications  are  operative."  ^  -\  '  * 

S6.31{b)'(7)  Specific  Prohibitiona.— This  provision  would  bar  an  Institution 
from  assisting  any  orgfmlsatlon  which  dlscrlndnates  on  the  basis  of  sex  in  nro- 
viding  any  benefit  or  service  to  students.  Implementation  of  these  regulations 
wonld  appear  to  require  the  severance  by  Institutions  of  any  working  relation- 
ships .with  social  fraternities  and  sororities.  There  Is  seemingly  little  societal 
rahie  or  Interest  In  mandating  that  all  social  fraternities  and  sororities  alter 
*  their  membership  repilatlons  so  as  to  permit  membershli)  by,  both  sexes. 

Reoommend<ition:  T!h(xt  social  fraternities  and  sororities  be  specifically  ex- 
clude<l  from  coverage  under  the  regulations  as  not  providing  a  benefit  or  service 
to  students  within  the  meaning  of  section  S6.31(b)(7)  and  not  constltntlng  an 
educational  program  or  activity  operated  or  facilitated  by  a  recipient  AMthlu  the* 
meaning  of  section  86.31(c). 

Sa.Slic)  Vrogramn  ^^ot  Operated  hy  ii!co/pfc«r.— Apparently,  the  Intent  of  this 
provision  Is  that  programs  operated  In  connection  with  the  edncatlonal  activities 
of  the  recipient  Institution  will  ht  held  to  the  same  standards  as  the  recipient 
instltntion  and  that  the  recipient  Institution  will,  In  the  first  Instance,  bo  rowiwm- 
slble  for  enforcement.  In  addition,  programs  not  directly  related  to  the  etlucatlonal 
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.  procrams  of  the  recipient  Institution  tre  held  to  a  lees  stringent  standard.  A 
-fact  sheet"  distributed  by  HKW  provlde«  a  rather  detailed  discussion  of  these 
vohMs,  Including  the  followinic  sentence:  ^'(The  Kegulatlons)  ?et  out  the  major 
criteria  to  be  applied  in  determining  the  existence  of  a  Tlqlat^on  in  this  area, 
which  are  (1)  the  »ub$tanUalitu  of  the  relationship  between  the  recipient  and  the 
orgiiulzation  (including  financial  support  and  housing)  and  (2)  the  downjtf  of 
the  relationship  l)etween  the  organization's  functions  and  the  educational  pro- 
Urmx  or  actintj  of  the'  recipient."  While  th!»  stateni^jnt  in  the  fact  sheet  seema 
dear,  there  Is  nothing  in  the  regulations  corresponding  to  it  If  this  is  the  intent 
'  of  the-regnlations,  it  should  be  stated  with  greater  claritj.  3XoreQver,  with  regard 
•  '  to  separiitG  organizations  with  which  the  unlyer^Uy  has  some  contact  .in  Uie 
course  of  educational  programs--€.g.  libraries,  reaearch  inatitutes,  summer  in- 
tern sponsors,  etc— it  aeems  unnecessariij  sweeping  to  require  that  the  u^i- 
•  versity  "Insure"  that  such  ori^anlzatlons  comply  in  all  regards  to  the  reguiatloni. 
This  would,  of  course,  be  extraOrdinarilr  difficult— indeed  probably.  Impossible^— 
for  recipient  institutions,  and  ieema  an,  bapproprlate  role  and  burden,  , 

Kccommcndation:  In  the  performance  of  its  duties  in  eduaiting  and  training 
individuals,  an  institution  is  unable  to  control  totaUy  all  sltuaUona  in  which 
-  its  students  may  Inxlome  involved.  Therefore,  it  is  recommended  that  an  inst  tu- 
tiou  encourage  operators  or  sponsors  of  other  education  programs  to  prohibit 
discrlmintalon  by  obtaining  a  disclaimer  of  discrimination. 
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S6M(b){S)  Bou$ing  Provided  iJcdpCcn^— This  ^jnovision  requlrea  that 
housing  provided  by  the  instituUon  be  proporUonate  in  quantity  to  the  number 
of  students  applying  and  be  comparable  in  quaUty  and  coat  Absent  dmrlflcatlon 
in  the  pvop5>*^a  regulations,  it  may  be  asserted  by  the  Omcc  for  CiVil  KlghtJ?  that 
the  proporUonate  test  must  be  met  each  y«ar,  or  perhaps  each  awneater.  The 

*  *   difficulty  it  that  an  institution  docs  tot  knovr  how  many  appucatiOns  tor  a 

I'lartlcular  type  o^  housing  for  members  of  each'sexit  will  have  until  the  applica- 
tions are  actuall^filed.  It  la  not  feaalble,'  at  the  bi»t  minute,  to  attempt  to  re- 
arrange'hooslng  to  correspond  preclacly  to  the  ntunber  of  appiicationa,  yet  tniu 
could  well  be  required  under  a  literal  reading  of  the  propoised  regulations. 

Many  campuses  provide  more  security  arrangement-s  for  women  a  pouslng  than 
for  men's  housing.  Such  diiference  Itself  consUtutea  disparate  treatment  Sadi^ 
5ccurity  may  also  hicrease  the  costs  of  women's  residences  compared  to  men  s 

*  residences  and  thus  reduce  comparability  in  cost.  The  rules  aff  atated  appear  to 
require  adding  iindosired  security  in  men'r  housing  or  eliminaUng  necessary 
i-ecurity  in  women's  housing.  <rhere  should  he  no  ssch  requirement  In  addition 

*  the  regulations  should  provide  for'  reasonable  differences  generated  by  students 

•  ^olf  choice  * 

'  The  purpose  of  this  section  of  the  liroposod  regulations  could  be  better  served  , 
bv  developing  language  that  would  require  the  recipient  to  Uke  into  account  the 
noeds  and  Interests  of  students  of  both  scxea  in  ^e  long-range  planning  of  its 
housing.  It  :ihould  be  noted  that  experience  at  many  Institutions  has  «iown  that 
student  interests,  boQi  male  and  female,  change^iu  termH  of  the  type  of  accom- 
modation desired  (suites  compared  with  single  rooms,  for  example). 
^  iUxommmlation:  A  recipient  shall  In  conducting  both  its  short-term  and  long- 
tcrm.planning:  for  housing  for  students  give  due  consideration  to*  the  needs  and 
Intei-CHts  of  all  students.  t  \^     .  >  ^ 

In  addition,  if  sectio;i;i^>.33  is  retained,  ft  ought  to  provide  a  transitional  period 
for  bringing  a  recipient's^hovsing  into  condpliance  with  tlie  proimrtlonate  test,  al- 
lowing time  for  fid  justmcnta  in  housing  arrangements.  ^  ; 

.>5(>c)  i2)  Other  /ToiMfHf;,— The  phrase  requiring  an  institution  to  "take  such 
aetlons^as  may  be  necessary  to  ensure"  equal  availability  of  off-campus  housing 
niacc*  an  unreasonable  burden  on  the  ins{itution.,Colleg€«  and  unitersities  have 
no  control  over  who  decides  to  list  with  them,  thereby  being  unable  to  regulate 
in  nny^  meaningful  manner  the  proportionate  quantity  and  comparable  quality 
requiml  by  the  proposed  regulations.      «  .....  ^  ^ 

nccommcv.dation:  Th6  word  encourage  should  be  substituted  for  cnacre, 

SG  3S  COmparabiUiy  of  Ji'odH^ef,— -Since  most  institutions  presently  lack  com- 
parable Shower  And  locker  room  facilities  for  men  and  women,  they  may  be 
requlrea  to  construct  new  facilities  which  will  be  superior  In  quality  to  the  exist- 
ing male  a5c<l  facilities,  -     *  ^ '    .  *  ^ 

Recommendation:  That  in  instances  where  new  fadlitiea  must  be  built  in  order 
to  comply  with  this  section;  the  use  of  a  cost-quality  index  shall  be  permissible, 
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,   Sfuii  AccKss  10  t:iu  a\Tiox  piiogram  or  activity 

S'U;(a)  Ojflrtn)!//*.— .Suiietal  iiit(Tei>t  in  coiubiuation  v.Uh  pru\rtniiit? 

cmumiiiilty  standards,  connnun  M*n.«jc,  and  'tliu  rigiit  of  i»^ivaev  diutateb  that 
some  physical  ccinaition  class<\s  be  exeniptod  fruin  the  cueUucational  tuurM' 
nM}Uirenicnt  •  » 

lifcommcndftiion:  Tliysital  oOucaMoii  conrM>  in  ari*a.>,tloenie(I  su^ially  son- 
«itIvo  (c.?:.  \U)\i;Ut  rodnetions)  or  providing  (ur  tullision  contact  ^jiiall  i>e  ex- 
empt (rom  the  tooducational  conrR'  nnpiirenitnt  aj^  Ion;:  a>  comparable  ronrj5Cj> 
nro  offeriMl  separately  tov  niombt»r>  tit  both  >eNc.>,  win  never  >ufReicnt  interest/is 

f  ^i»J}<r)  Apprttiml  and  ChntmUmj  MniniaU.^'VhX:.  sectitm  would  I>ar  the^iisc 
^Tof  diflfcrfnt  connsc  lii!*,'  inaU  rialr:  for  ritadeut.s  on  the  ba>iN  uf  .sex.  It-is  rccoKaizeU. 
however,  tiiat  J^onic  testing  niaterialb  ntay  be  better,  predictors  for  one  >sex  than 
another.  '  .  >  / 

nvro'mtmndathii:  If  U  Mij:ge.sted  tlnit  separate  eounsi  ling  examinations  .sh/ndd 
be  permitted  wImto  eqnaliry  of  opi>ortnnlty  nni>  be  lfe>t  advanced  bv  n>inK/(lif* 
ferent  testing  nictliods.  and  where  ^ilTerent  (e:>t.s  are  lieee.s.sarv  to  atliieve  Voual 
re<nlts  for  mendH*rs  of  botli  se.xei;.      '  "  ^  j 

SC.35  riNANCIAI.  AXI)  KMI'I.OVMKXT  ASSlSTAACE  TO  STUPEXTS 

Si»M(o)  (0  and  (ii)  7Vor^^lo^^  /^Hu/icm/ .l.T.ii;»{/ff//cr.---TIie  proiM>se<l  rej:nln- 
tion  should  not  attempt  to  affet  t  existing  flnauLial  a.vsi>tance  projrrams  e.sta»»lislH'd 
l>y  donors  iji  tlie  past  tliat  may  disrrlniinate  on  tlte  liaj^is  of  sex.  The  le^al  proli- 
lems  in  att<nnpting  to  reform  tlie  applical)le  le^al  instruments  can  prove  to  Iw* 
time  consumin?,'.  I'Xiwnsive.  and  migljit  result  In  the  lossvof  the  funds  to  the 
re.sldnary  takers  under  the  trust. 

The  .spirit  of  the  pn)iH>s(yl  re^'Ulatlon  couhl  I*e  nu*t  by  the  re(pdn»nient  tliat 
a  rH  jplent'.s  exlstlnj,'  financiiU  aj<slstance  to  students,  taken  (is  a  \\le>le,  provide 
e<iual  opi)ortnnit;>'  for  members  of  both  se.xes. 

h'rn)mnwnd(ition:  A  miplent  .^hall  be  i*erml(ted  to  accept  atui  administer 
tfifts.  jrrants  and  bequests  re.strie^^d  to  si)ecinc  u^rlpients  or  groups  so  Ion;:  as 
tho  entire  flmmqlal  aid  projjrani/ts  adndnlstered  o^Ni  noudLscriiidnatory  basis. 

Xi!J't(b)  AnAhtancc  in  Mnl'ing  Available  JCwitloi/mcn t.-^Thls  section  pr9hihlts 
a  recipient  from  as.slstiu>f  any  agency.. organization  or  iHjRson  that  discrinunates 
in  makln;:  employment  available  to  any  of  It.s  students  on  the  basis  of  tsex. 

Ifccontmcndation:  A  standnnl  of  '*J<nowinj;*'  or  *'.sliould  have  kiiown"  .<honld 
hi*  applied  to  the  proscription  ajtUist  assisting  such  orpaulzatlons  that  div<.rini 
unite  on  the  basis  of  sex.  Insofar  as  sex  Is  a  bona  fide  occupational  qlmiifha- 
tlon,  It  should  be  i)ermitted  as  a  criterion  under  this  provision. 

Sfl.rtT  MAKITAL  OR  l»AItK<^T.\I,  ST.VrUS 

NMrt/>)  (.7)  Prcfnuinvy  ami  J/chital  Tom (//7/o»*.-— This  provision  provides  th.it 
at  the  eoneluslou  of  a  iirejjnancy  leave  a  **studeut  sliall  be  reinstated  to  her  on;:- 
mal  .vtatus."  if  n  u(^-  nwideudc  year  Is  iuvolvwi.  a  recipient  mav  not  be  able 
to  Kunrnntee  to  any  of  Ita  returning  stndents  the  same  or  equallv  favorable 
finnnelal  arrangements  as  In  the  previous  year. 

UvvtmmnuUttion:  A  student  returnluj^  from  prepuancy 'leave  should  not^be  In 
a  more  ftivorabic*  i>ofi|tlon  than  other  returnlmr  student.^.  .Vnr  inipMrr.tior.,^  \\\, 
Mie  proposed  regulations  that  identical  financial  arrangements  are  guaranteed 
should  ellmlnatcfl.  so  that  such  stndeut.s  are  assnrt^l  onlv  the  same 
consideration  as  nil  other  returning  student.*?. 

«n,3s  ATin.KTrcs 

i^n.^Sin)  r;e«m;/.— This  section  proyfifes  that  separate  teams  may  be  provided 
where  selection  is  i»asc<l  on  comjKJtltlve  skill.  A  more  SJitlsfactory  solution  to  tim 
.sin<ie«sex  team  issuggeste<l  below^ 

Ucrnmmnulation:  Section  .S0.S8(a)  should  he  modlftwl  to  strike  "where  selec- 
tion for  such  tenms  Is  hase<l  upon. competitive  .<»klir'  and  replace  It  with  'Sviien 
^Indents  Indicate  a  preference  for  separate  tean.s  and  when  activities  provided 
for  nu'nd)ers  of  one  .^ex  are  substantially  equal  to  those  provided  for  meniberK 
of  the  other  sex.*'  , 

sCJSih)  Determination  of  Studcn^  /a/crcj»/.— The  provision  for  an  annual 
<jurvey  of  .student  athletic  lnr<;rests  would,  in  effect,  establish  the  verv  troidde*. 
«JOme  pre<*dent  of  mandating  student  jgirtlcipatiou  in  Institutional  decision 

erIc  ;•. 
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student  iireftrem.es,  it  is  b»iggi^^te<l  HiM  tiii.s  i«  an  iiiapiiropriate  iiiti'U.>>i.iii  tlu 
1-Vderal  (jovernnient  Into  Hie  institutional  governaiuo  i>r<>cesj>. 

/fm>mmc/i(/«/ii>«:  ^J..JStb)  siiunld  In?  re<lrafte<!  io  inu\\<ir  tlint  a  retiplrnt,  at 
n-asouable  time  s\KiU>.  sliall  determine  student  inten-bt  in  Mwrti,  activities,  iu- 
1  lading  imrtieitNitlug  and  s>i»et.tator  interest,  iiucli  iletermiiianun  .^Jmll  be  doeaied 
advlMir.v  in  imhire  ami  J?Jmll  nut  bind  a  reci|aeat's  on  ^t>iiig  ijlanulag  id.Kin^j 
to  atlUetic  ac'tivitiei:;. 

isOM{c)[2)  Affirmative  Bfforti.^This  sectipu  i>ro\ido8  tluit  a  rtciident  bliall 
"iiruvhle  .sui»i)ort  and  training;;  actiUties  fur  nu'ndier.s  of  such  >t'.\  desijjaed  to 
improve  and  oximnd  Hieir  eapabiliM'  .  ..ad  intore.st.s  to  tmrtlciiwite  in  suili 
~hinil^»ncl'oi»t)Ortunltles.'*'   ^7-^  * 

Ut'commendatton:  Xlds  provibiutkis  to,>  broad  in  tlmt  it  would  liniK)se  on 
caaiiatses  tlie  oliligaUou  to  develop  iiJiiest  whieli  does  not  now  c.\ist.  Sul»slau- 
tiai  efforts  to  advise  nujnik'rs  ^)f  ix)tli  S(exes  of  opiK>rtuuities  to  iwrtlcipate  in 
attileties  '.vould  neees.^arily  i;enerato  InJeiv^t  Ja  siicii  acti\ities.  and  tluit  Is  all 
.  the  eainpuses  Kliould  be  required  to  do— it  cannot  be  requiie<l  to  cliaage 
-•capabilities  and  lnt(Mest."  ^  * 
V  KtiutU  Opifottuniti/.—TUls  section  requires  tbat  a  recipient  ulueii 

oiH'rates  or  siwnsors  athletics  shall  nuike  athletic  oplMirtunities  available  to 
students  after  taking  into  consideration  tbat  student  interest  in  athletics 
identitled  by  the  campufl. 

The  rcKUlatiouH  must  recognize  that  some  atldetic  t*,ams  are  more  exi»ea.siVo 
tbain  otJiers,  and  tbat  camiaise.s  should  be  iH:rmittwl  U>  emphasize  one  iwirticular 
sport  o\er  nnotlier  as  lon^'  as  It  also  maixcs  *»pport unities  availal)le  to  mead»eiN 
ff  both  sexe>.  Ui.stincJions  should  bo  drawn  between  nunidator>-  student  fees 
and  >state  re\einies  on  tlie  one  Jnuul  and  revouue.s  jicneratwl  from  the  athletic 
events  tbemsel\es  or  >!lvcn  to  the  athletie  propam  from  Narious  booster  club.<  in 
the  cummnaity.  Unequal  e.\|)enditures  bliould  be  peradtted  for  athletic  events 
uhicli  ;renerate  tlieir  ow.a  revenues  or  receive  funds  from  lMM»ster  tUd^.s,  even  if 
one  sex  dominates  that  particnhir  athletic  activity. 

llevumttmuiatum:  Kqual  oiiportunity  should  Ik*  deiiaed  as  equal  opiwrtunity 
proportionate  to  the  demnml  .r  ro<iuest  for  tiio  number  of  8i>orts  4iud  level  of 
comiHititlon  but  shoultl  not  be  iatcri>rcte<l  to  be  iilenticnl  ^to  tlie  number  of 
parliciiMints. 

U(K»ipient.s  shall  be  perniitletl  }o  dc\elop  transition  plans  for  the  extensive 
reUKMlellnK  and  ccaiversion  of  fauilities  which  aia.\  be  mxe^.'5ar.\  to  make  retpdred 
aihlHie  facilities  availalde  to  both  sexes. 

-  siTMw)  Srimrnff  Ttfim^.—^VUia  stH:tioa  authorizes  a  recipient  t<>  oiwrafe  or 
sponsor  sefMintte  athletic  teams  for  mendK»i?<  of  each  sex  as  long  as  tJio  recipient 
d«M^  not  dlscrindnate  on  the  Imsis  of  sex  In  the  distribution  of  equipnu  nt  or 
supplicH  for  such  teams,  'or  in  any  other  nmnner." 

lUcommnKtutttm;  This  pro\isiou  sfiould  be  limitcti  to  instances  of  invidion*? 
dis<'rimiuation.  ,  ^        ,  , 

.vU.S(/)  »pc«(/t^«ms.— Hince  eipml  ajrjrre^iate  eM>eMditures  ar^not  re<pdrcd, 
would  pnqHn  tionate  expenditures  be  acceptable?  K  ('«iuipaient  is  more  expensive 
for  certain  activities  whith  attract  a  fireater  number  vf  joale  i>artitii>ant.-,  would 
women  as  a  result  l>e  diserindnatwi  against?  * 

Uvi'omimfnlatton:  A  diffcreiitialltai  sliouhl  be  eslablbshed,  in  this  scition, 
between  expenditures  for  intramural  and  inlercolle^clale  si)OL't.<. 


.so.  J/ia)  t^M.— nds  seition  precludes  an  emplo\cr  from  lindtlujj,  .sejrreffatlu;?, 
or  elassifylnj:  apidicants  or  emi)loy(^«>  in  a  wjiy  v\hW  h  "could'"  adversely  alffH 
anv  applicant's  or  eniiiloyee's  emplo.\  jneht  upp(»rtunitles  or  status  beiau^e  id  srx. 

hccomiiiomifittnn:  The  use  of  the  phra^^e  'which  could  anrccf  \s  unnecessarily 
broad  and  should  be  replaced  with  the  words  "which  affects." 

.sj;,J/un  t3).— This  f^^ection  provides  that  a  recipient  shall  not  enter  inti)  any 
contrai'tmd  or  other  relationship  which  directly  or  indlre<tly  ha«i  tlu  efTect  «if 
snhj«H  Mnj:  Individuals  to  discrindnntlon  prohibited  by  Title  IX. 

U\-r()nm(H(intioji:  Tlie  use  (»f  the  phrase  "directly  or  indirectly"  '<?onnKl?is 
and  sbmild  be.deleted.  .  , 

M;..}/t/))(.'M  -fl//p//ca//o».-~This  S(K;tion  provides  that  the  Title  IX  re^rnlaflon?* 
m  rejrard  to  emplovment  apply  to  emplo;ier-spoiisorc(l  a<tivlties  iucludini:  uncial 
or  recreational  . proijramv.  A  disllnetion  shouM  be  mail**  between  worthwhile, 


80.41  KMeM»VMKXT 


\V uiitary  social  clubs  such  as  faculty  wives*  aiaoqlatlons  and  eiupluyer-spou^ured 
activities  witli  substantial  employer  support  such  as  faculty  clubs. 

Hi  commendation:  The  provision  should  be  amended  so  as  to  apply  only  to  such 
organizations  which  receive  substantial  employer  support 

19.42  KMFLOYMEXT.CaiTEnLi 

i>o\}i(a).— This  section  proscribes  a  recipient  from  aduilnlsterlng  or  operaUng 
any  U«t  or  criterion  for  any  employment  opportunity  which  adversely  affects 
any  person  on  the  basis  of  sex  unless  use  of  such  test  or  other  criterion  is  shown 
.  toi>r,e<Uc$  vaUdly„^ucCi^af.ul4»;:forjpwuiceJUia,pft^    -  .  --j 

Kivuimncndation:  This  provlblon  should  be  withdrawn  until  the  EEO  CJooiTll- 
uatlng  Council  test  btlectluu  guiUellneh  ha\  e  been  adapted.  In  the  alternative  the 
foUuwIns:  provision  should  be  adopted:  "A  recipient  shall  not  administer  nor 
openito  tti.y  test  or  other  criterion  for  employment  which  adversely  affects  any 
IHJrijim  on  v/ie  basis  &t  aex  ff  such  te^st  or  criterion  Is  proved  by  the  Department 
not  to  predli'C  suceessf ul  performance  la  the  position  In  question." 

*  S«.43  £ECRUIT»CNT 

BGJi${a)  Comparable  and  AflU-mtttivo  Jlecruitinff. — This  provision  by  requlr- 
hi^;  alfinnathujeciTuiUiiUuto  flexes  with  limited  employment  particli>ation  rather 
than  affected  classes  goes  beyond  the  -«coi)e  of  Executive  Order  11240.  SShould 
scarce  resources  be  devoted  to  recruiting  male  nurses  and  secretaries? 

Jitrommcrulaiion:  In  section  S6.43(a)  the  clause  beginning  "except  that  .  . 
until  fhe  end  of  the  sentence  should  be  stricken  and  replaced  by  the  following 
M-ntfiice:  *'A  recipient  shall  not  be  precluded  from  taking  affirmative  attempts 
to  recruit  mcml^er.s  of  one  sex." 

i^AA    COMPKKSAlioX  « 

Xl.is  section  prohlljits  a  recipient  from  making  or  enforcing  any  policy  wlilch, 
on  the  basis  of  sex,  makes  distinctions  In  rates  of  pay  or  compensation. 

lUcommindation.  iVr  uniformity  of  interi}retation  Jurisdiction  over  such  mat- 
ter** >houId  be  nested  with  the  Division  of  AVage  and  Hour  of  the  Deijartmunt 
of  Labor. 

80.45    JOB  CLABSITICATIOW  AHiH  STBUCTURE  * 

Rtcommcndalion:  In  order  to  achieve  greater  clarity  it  is  suggested  that  the 
phraxe  "which  operate  to"  be  deleted  in  section  80.45(c). 

86.4C    ruiXaE  BEXEFITS 

SitJfGia)  Fringe  Ihnefits  Dc/ln€d.--VhQ  dennition  Cany  employee  w'ho  js 
expOLtcd  to  work  or  ha«  In  fact  worked  at  least  one  6eme.*>ter  at  half-time  or 
half  rime  eqtiivalenf*)  ought  not  to  apply  to  faculty,  or  certain  professional 
persons  when  the  initial  tinit  of  their  employment  is  of  semester  length. 

Recommendation*  The  time-in-service  requirement  foi  faculty  and  'such  pro-' 
fesslttnals  sh^juld  be  expressed  as  follows,  an  individual  "who  haa  completed 
four  academic  semesters  or  two  calendar  years  of  employment*'  (thus  distln- 
gulnhlng  the  fcubgroup  from  those  whose  employment  is  in  fact  ^temporary,  an 
witJi  \isiting  faculty  or  professlanals  cmplojed  for  projuct*>.  For  the  puriio.'se  of 
frlngo  ufuefiti>.  students  be  excluded  as,  by  deflnltlon,  temrwrary  employees  w  ho.'so 
empl'»jnu-nt  is  assumed  to  terminate  with  the  termination  of  student  status. 
The  tcnn  ''permanent"  should  not  Ikj  usetl,  since  it  implies  a  iwtentlal  claim  to 
Job  security  similar  to  that  of  tenure.  The  determination  of  "half-time  or  half-time 
equivalent"  should  be  made  by  instUtitlons  and  should  be  based  for  professionals 
oil  t'»tal  job  requirements  rather  than  solely  on  such  numerical  measures  as 
clasjiroom  hours,  stipends,  or  position  count"  in  a  state  budget. 

Proportionate  Fringe  Benc/lta.^ThQ  Secretary  'seeks  comment  on  the  in?pli- 
C{iti<  hs  of  requiring  all  institutions  to  provide  pernmntnt  part-time  employees 
frliigi'  benellfs  proportionate  to  those  offered  full- time  employ eus.*'  Proportionate 
frinffe  lienefitH  are  not  mandated  by  Title  IX.  Title  IX  requires  only  equal  beneilts 
for  the  members  of  each  class  of  employees  regardlc5<s  of  sex. 

Shimld  the  Secretary  carry  out  the  suggested  mandate  of  proportionate  bene- 
fits,  the  following  qticptlons  need  to  be  clarified  before  an  informed  comment  on 
the  implications  can  be  made. 

(1)  The  definitional  questions  posed  above. 


(2)  Acceptable  ba^i-s  for  ca  leu  la  tiuK  "proportionate. '  tf^'OJ>ortIo»ate  to  dollar 
coi  iributlons  l.y  the  InJ^titutiuu,  dollar  pny-oute,  in  benelit^,  P.;/J, 

(3)  The  definiiiou  of  a  fringe  benellt.  Are  these  only  monetary  benelit:?,  oi 
are  noiimonetary  ones  to  be  iiicluded  (e.g.  eliijibility  for  faculty  ci^b  mem}>er- 

^^InThrabsence  on  these  points,  a  reasonable  projection  of  costs  to 

institutions  and  t'nii'lovoes  is  Impossible  to  make.  ,  ^        .  . 

56^^^^^^  requires  tliat.a  fringe  bcnelit  plan  must  provide 

either  for  equal  periodic  benefiU^  for  members  of  each  i^ex  or  for  equal  cofttribu- 
tSons  to  the  plan  by  members  of  each  sex.  The  draft  guidelines  thus  ^^1  ov>  Uie 

ment  as  to  whether  (1)  Title  VH  regulations  prohfblhng  unequal  P<;r»o]lic  beire^ 
fits  should  l>o  adapted,  {2)  \vhether  the  Executive  Order 
adopied,  or  (3)  whether  a  third  alternative,  the  so  called  "unisex"  tab!es,.^ho  Id 
be  the  final  preferred  alternathe.  The  "unisex"  proiw^jAfonJd  mandate  the  use 
of  premium  or  rate  tables  which  do  not  differentiate  on  ihe  bpfs  of  sex,  and 
would  thus  re<iuire  both  equal  <ibntributIons  ami  feqnal  Periodic  heneflts.  It  is 
noted  that  to  change  to  single-sex  annuity  tables  (^u^d  only  be  accomplished  by 
the  insurance  industry  and  not  by  recipient.s,  ,  ^,    t  , 

Kecommendatim:  It  is  strongly  urged  that  the  approach  taken  must  lead  tp_ 
a  uniform  posiUon  by  all  agencies  having  jurisdiction  over  this  matter. 

In  view  of  the  ditficulty  in  achieving  a  simple  solution  to  the^ottof,  it  is 
strongly  recommended  that  the  regulations  preserve  for  reopientS^  the  options 
presently  available  under  the  Equal  Pay  Act  until  such  time  as  an  altfrn^the 
that  is  demonstrably  equitable  and  praptlcally  workable^  has  been  presented,  con- 
sidered, and  adopte<l  by  all  agencies.^  ^ 

SCI  7  MAttlTAI*  OR  PARJU^TXL  ST\TUa 

SG.A7(o)  Prepnancv  a$  a  Tcmporam  Disabilitu.— n  is  uncertain  how  tbis  Pro- 
vision would  operate  in  light  of  the  Supreme  Court's  decision  in  G<?(Z«W  v. 
Aivllo,  especially  \yiiere  a  rwiplent's  disability  income  program  is  integrated  \\lth 
the  state  disability  insurance  system.   i  *^  fi,^ 

necommendation:  That  the  Department  clarify  Its  position  with  regard  to  the 

fiMrTcnlt^^^^^^^  frorr^  Prc.nanci/ J^ca.c-Tlils  regualtlon 

would  require  that  an  employee  cannot  be  forced  to  begfn  pregnancy  leave  f  her 
physician  certifies  that  she  is  able  to  work.  Tlie  regulaUon  also  states  tliat  tlie 
pregnant  woman  must  notify  the  employer  120  days  prior  to  expected^^^^^^ 
of  a  child.  This  provision  treats  pregnancy  differently  from  other  twuporary 
disabilities  and  may  violate  the  Sex  Discrimination 

^.Alen  are  not  re<julred  to  notify  employers  120  days  before  electtve  surgical 

^Xommc;ld<l^o;^;'  That  the  proposed  120.day  notice  ^enidrement  b 

a6A7(e)  (1)  and  (2).— These  sections  provide  Hmt  an  emploj^e  cannot  be 
fo^i  on  ma  erni?y  le^ve  If  her  physician  certifies  in  writing  tbat.j'i^^J^^^^Pf^; 
of  performing  her  duties,  SImilariy,  the  employer  cannot  remi  j-e  ^  >e  leave  o  be 
longer  than  two  ^-eeks  after  the  physician  certiiies  In  writing  her  ablllfy  to 

^""nc^mmt^^^^^  These  provisions  treat  pregnancy  difTerently  from  other 
temporary  disabilities  and  may  thus  violate  the  Sex  Diseriinlnatiou  Guidelines 

^^^^meUk)  —Tills  section  permits  recipients  to  compel  a  woman  who  takes 
a  icave  for  pregnancy  or  childbirth,  no  matter  how  short  r he  leave,  to  remain 
on  leave  until  the  beginning  of  the  first  full  academic  term  follo^ving  her  pliysi- 
cian'.scertincation  that  she  Is  able  to  work.  -  nfhn,.  tPm. 

Recommcndatioyt:  This  provision  treats  pregnancy  difTerently  from  other  t em- 
poranr  disabilities  and  may  violate  the  Sex  Discrimination  f^uldeliiies  of  aifle 
vn.  Pregnancy  letve  should  be  treated  In  the  same  manner  as  every  other  short- 
•  term  disability. 

8fl.«l  COMPLIAJfCE  INrORMATIO:^ 

8G.GH1»  ComUance  Report $.^Th\B  soction  imposes  the  f  y^"^^"  J^^^^P^: 
ents  of  federaMinancjal  assistance  to  keep  records  and  furnish  information  and 
complianne  reports  at  such  times  and  In  such  form  as  the  Director  of  the 
compuan     ret  ru.  a  ,      ^  Welfare  may  determine  to  he  necessary 
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to  eti^iMe  Jiim/Iiur  to  ii.MiTtaln  whether  the  mipient  ha«  cuiriplie<l  with  the 
Tithi  IX  regiilations. 

ltC(*<>mmtndation:  That  tlie  IMicctur  slionld  ujily  In*  able  to  reqiiewt  such  infor- 
mation as  is  rcasonobly  neccbsary  to  detenulim  compliance.  Accoidingly,  the 
.section  h^ljonKl  he  amended  i>o  to  limit  the  Director's  access  to  that  informa- 
tion reasohably  needed  to  determine  compliance. 

i<(U}H(  i  Avrcsit  to  Sonrvcif  (*f  //t/orm/iHoiL-r-This  pro\ision  authorijies  HKW 
to  have  a^^ciVs  to  all  information  "as  nuiy  he  pertinent  to  ascurtaiii  compliance" 
with  Uu-  Titlh,  IX  repnlatioas. 

The  rc«nhitions  i»ro\ide  for  broad  access  by  IIKW  investigators  to  conftdi-ntial 
^jrecoxds  of.  reUpJtJitJn.HU>atioiLv  iV4»ll<».-the  ^mm\  fof-thi,H  ^tt-et^^^j^  jnvest^<j;tHn^ 
5-omi)laint8  is  nndcr.sto(Ml.  the  reqfdrement  that  materials,  tihtained  in  the.se 
\yay^  he  kept  confidential  h\  the  Department  except  la  fonnal  enforcement 
proreedini^s  is  of  eqnal  iniixirtaiue.  The  regnlatiiats  in  section  hO.OUcj  pre.seiitlv 
state  only  that  "information  of  a  conthlential  nature  obtained  in  connection 
with  compliance,  evaluation,  or  enforcement,  will  not  bo  diseU;sed  by  the 
Department  e.vcept  when  necessary  in  fonnal  enfortenient  proceedings  or  where 
otherwise  required  by  law.*" 

.  lirrnmmvndatlon:  The  principle  of  confidentiality  should  he  strengtlienwl  hv 
reference  to  criminal  Minetioius  available  against  emplojees  of  Uie  Defwirtmen't 
wlio  release  such  inforinatitm  without  authorizatitm.  It  shiniUl  also  be  clearly 
establishiMl  that  the  Fieedom  of  Information  Act  does  not  apply  to  confldentlal 
nmterials  obtained  pnr.suftnt  to  this  provision  of  the  regulations. 

How  iM  pertinency  to  be  determined  and  by  whom?  It  Is  suggested  tlmt  ques- 
t  "US  of  jKjrtinency  sliould  be  addressed  to  an  Adndnlstri'tixe  U\\\  Judge  at  tho 
time  the  question  iR  raised  A  recipient  shtadd  not  have  to  iiostp^me  such  deter- 
mination until  tho  date  of  tho  formal  hearing  with  regard  to  tlie  noncompliance 
allegjmon.  A  recliHent  shmdd  also  hv  able  to  rai^e  questions  of  i)rivilege  and 
present  fho«e  qnestioiii*  to  an  Administrative  I>aw  Judge  when  aiM)roprlate, 

8«.fltj  co.vDuirr  oh  invkstioations 

SOM>ili)  romplaints.  TI»e  complaimmt  must  he  notified  "promptly**  that  the 
(ompraiut  has  been  received,  but  there  l^i  requirement  that  the  recipient  be 
ufitihed,  Sime  laontlis  or  years  may  elapse  before  an  investigation  is  l)ogun, 
rwipients  will  not  have  the  oppijrtmiily  to  resfdve  discrimination  problems 
Jiefme  a  complmnee  review  because  thcj  will  not  nccessarilj  know  Uiat  a  com< 
Idalnt  lias  been  lile<l  against  them. 

Jiccomnnmlathn:  This  section  should  be  amended  to  j»rovlde  that  the  ' 
""^''M^?^  ""^"r*"  promptly  be  served  with  notice  of  any  complaint  tiled  against  it. 

86M2ic)Jnvesimtion,H,  This  pro\isiou  il[rects  HEW  to  i)romptly  investigate 
whenever  a  compliance  review,  report.  iomi)ljiint.  or  anv  either  lnforumti<m 
indicates  a  possible  failure  to  comply  with  this  part.'*  ' 

Hciommviuhiiion:  It  Is  .Suggested  tlmt  the  recipient  sliould  l>e  advised  of 
the  investigation  conducted  by  JJE\V  and  gi\en  an  opiK,rtiinitv  to  furnish  sucji 

o^^y^},         *1  uece.vsaiy  to  clarify  or  defend  the  recipients  iK)sition. 

m  ,  /'^  J/<///c/^. -Tills  i)rovisfon  provides  that  recipients 

win  he  nnfined  of  IlhWs  Initial  determination  of  noncompliance  and  autiiorizes 
a  complainant  fo  submit  additional  iiifonnation  In  regard  to  a  comidulnt  which 
the  Director  of  the  De|xutmont  has  deturniiiied  dfM's  not  warrant  review. 

UovfjmmenMUni:  JUs  suggesteil  that  recii)ients  should  have  all  information 
prior  to  investigation  l)y  the  Department  so  that  It  may  adeqnatelv  defend  its 
positirm.  I  is  also  suggested  that  the  recipie.it  shouhl  he  i)ermitted  to  resiwnd 

JI";r>i"'*' ,  ".^"l  ^^^'^''"*"'*^"  ^""»Jal»e<l  to  ine  IX'partment  by  a  complainant. 
^i,6.>(r)  JnJimhUUorj/  or  RvUilUitory  Aoia  /Vo/ii6i/cr/.— There  is  seemingly 
little  reason  for  the  provlj*on  in  this  section  tlmt  allows  for  interviews  by  the 
Dirertor  of  students  or  em/loyees  wUhoitt  a  represeuiative  of  the  recipient  being 

Vr^",  ;  ^  '"^  **!'^"^  ^V^'^f*^  ^«  encourage  and  assist  recJpients  iii 

providing  ^equal  opportunity  without  discrimination  on  the  ba.sis  of  sex:  tho 
recipient  can  heaefit  far  more  than  the  DireeUir  by  hearing  a  complainants 
nllegations  i  rst  handf  B  mthcr.  the  requirelnent  that  the  names  of  complalmints 
ho  kept  conlideiitlal  niake.i  the  completel.f  untoward  assumpUon  that  recipients 
will  soniehow  retaliate  againvit  complainants. 

Uvrornmcndiition:  It  is  suggested  tlmt  this  .sectimi  \n>  ainemled  to  permit  reniH}- 
sentntives  r.f  the  rpciiilent  to  l)c  present  at  interviews  of  its  students  and 
emph»jee«. 
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SauJtc)  Tcnntnnifm  of  or  licfuaal  to  Grant  or  to  Continue  Federal  Financial 
AmHtnnci. —This  pnMhiun  provides  thnt  "any  action  to  suspeml  or  tenniunto  or 
to  refuse  to  award  ur  cuntlniie  fcdera'l  flimneial  ahsistance  sliall  be  limited  to 
the  imrticular  iwllticnl  ontlt>,  or  part  thereof,  or  other  applicant  or  recipient  as 
to  whom  such  a  iindlat;  has  hven  made  and  slmll  1h?  limited  In  its  effect  to  the 
particular  education  ptt^grum  ur  activity  or  part  thereof  in  \Vhloh  %\kU  non- 
conipHanco  has  iHHVi  .so  fonnd."  .*        ,  s      «•  'li.  n  * 

It  Is  noted  rlwt  the  Fifth  Circuit  Court  of  Appeals  {T aylor  (Unmty  v.  FincK  414 
F.2(1 1T5CS  nocytl  tuis  tnterpretud  laiTguase  in  n^mt  to  thr  tefiMiwitlou  ot 
federal  limincial  aH.slbtance  in  Title  VI  of  tliC  Civil  Kishts  Act  which  is  Identical 
to  such  language  in  Title  IX.  InTaulor,  the  court  conclndetl  that  the  statutory 
llndtatloa  on  the  Department  of  nealth,  Bdueathm,  and  Welfare'i^  authority  to 
teradnate  fiuanclal  ai:.sistance  was  designed  to  "lusiire  that  termination  wonld  he 
•pinpointed  •  .  .  to  the  sitnatlon  where  discrimljmtory  practices  prevail.  (p. 
1075)  The  court  further  observed  that  *it  Is  lnii>ortant  t«  note  that  the  purpo.se 
of  Umiting  the  determination  i)«n\er  to  activities  which  are  actuitliy  dlscriinina- 
ti>rv  or  segregated  was  not  for  the  protection  of  the  ix^litioal  entity  who«e  funds 
ndglit  Ik?  cut-off.  bnt  for  the  protection  of  the  Innocent  iHjneficlarJeA  of  programs 
mf  tainted  by  discriminatory  practices."  (p.  1075) 

*  Hecommcndationit:  (1)  The  proposed  regulatioas  shoidd  conform  to  the  judi- 
cial construction  of  the  appropriate  statutory  language.  It  l.s  therefore,  sngKosted 
riiat  the  rcKUlation  shouUI  be  amended 'so  us  to  make  clear  that  they  conform 
to  that  consrnction,  .  ^  # 

The  provisions  shonld  l)e  amended  so  as  to  prohibit  the  Department  or 
IIK\V  from  termlnatlajc  tlnanclal  a.^sistancf;  tuitil  tlie  recipient  has  exhausted  Its 
right  to  a  deimrtmcntal  review  of  that  matter. 

CM  The  regulations  should  re<-ognIze  the  authority.  In  appropriate  circum- 
stance's-, of  federal  district  court.«t  to  .stay  The  adndnistrative  dci'islon  to  terndnate 
financial  assistance  pending  judicial  review  of  tliat  deterudnatlon. 
H  t4)  That  except  where  noted  otherwise  In  the  conunents  alMne,  the  re^cnlations 
Mhouid  l>o  revised  to  nmke  clear  that  the  Vcilerid  Government  has  the  harden 
of  proof  as  to  all  niatters  which  nuiy  lead  to  termination  of  nnanclal  a.s.^lstance 
to  InMltutions  of  Idgher  wlucatlou. 

BUM  nK.\UINGS 

SoVjJu  )  i^)  Proa  (Inn  Etulnuc  and  JicconL—TUia  SKtion  leaves  tiie  avall- 
iimH\ of  eross-exandnatii^n  up  to  the  dlwTetlon  of  tlie  olllcer  conductlngtiie  hear- 
ing, Ortiss  e.Nuinination  «>aglit  fo  l>e  a\ailal>le  in  all  instances,  and  there  api)earJi 
to  \k*  no  .Mati.sfaet()r.\  rationale  for  limiting  cro>.s-examination  in  hearings  under 
the  propo.sed  regulations.  It  l>  onlj  through  cfuj>s  e\amlnali(Mi  of  all  witnesses 
thatacciirateflndingsof  fact  can  Ik*  made.  , 

Rt commendation:  That  the  right  of  cros.vi-x.iminatlou  be  available  in  all 
in'ttauces.   

Jaw  OmcKfi. 
Washinffton,         June  JS.  JOlo. 
lie  Coniments  on  Proposed  Retjulations  Pursuant  to  Title  IX  of  the  Edn{atii'U 
Amendments  of  1072  concerning  Non-Dl.'»trimination  on  the  Basis  of  Sex. 

Hon,  .Iames  G.  O^Haba,  .  ,r 

Chainnnn,  .Hulicomtmttep  on  PontAt  condary  Eflttration,  Committee  on  hiiueation 
and  labor.  Cannon  llon^e  Offtee  nuUdinf/,  WaJthhifjton,  D.C, 
Di-x^R  Mb.  GiiArtMAjr:  These  coramentfl  aie  filed  on  behalf  of  our  client  the 
College  Piarement  Council  whldi  U  the  only  f/rofesslonal  a-ssociathui  reprci^ent 
lug  university  and  college  placement  and  career  planning  officials  and  llielr 
count or|>arts  in  business,  Industry  and  government  In  the  persor^nel  /lehl  AVe 
understand  that  hearings  are  scheduled  before  your  Subcommittee  on  the  i\\u*^ 
tlon  of  whether  the  proposed  regulations  to  implement  Title  IX  of  the  Kduni- 
tion  Ameitdroents  of  1972  are  consistent  with  the  statutory  authority  on  whlc  h 
)  thev  are  based.  Pursuant  to  the  InTltation  ebntalned  In  your  Cortunlttee\s  letter 
nfvTtuie  13,  1J>75  to  our  office,  we  are  submitting  these  comments  for  induslon 
In  the  record  of  hearings  on  this  matter* 
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The  Councirs  mcmbenibip,  at  wtell  as  others  engaged  in  the  career  phintiin? 
and  placement  field  at  the  postsecondary  level,  are  yery  interested  in  the  pro- 
Tis^ons  of  ' Section  8038  foreroiof  *'emplojmettt  assistance  to  students*'.  This 
section  Is  spedfleallj  ahued  at  placemtnt  proframs  conducted  by  universities  and 
ooHegefl  receiTlnf  federal  tondinf.  It  requires  such  institutions  to  assure 
themselTSs,  that,  when  asaistlnf  persons  in  makinf  employnient  available  to 
any  of  its  students,  *<such  employment  is  made  arailable  without  discrimination 
on  the  hasis  otssK^  It  ahM>  pro%)lts  any  corered  Institution  from  rendering 
any  serrices  to  any  other  entity  '%hicb  discriminates  on  the  basis- of  sex  in  its 
employment  practlcas.'* 

Thfr,  ronndl  Hnpporta  thU  section  Insofar  as  its  intent  is  to  hqvfi  ,placem(jiit 
QiiQces  assist  in  the  elltninatlon  of  sex  discrimination  in  employment  opportuniti('s 
for  college  rradnates.  Howerer,  the.  text  of  the  proposed  regulation  appears  to 
extend  this  responsibility  beyond  tbe-'raiiiirements  of  law  and  to  impose  aji 
open-ended  burden  on  academic  Instltntfons  far  beyond  their  resources  and 
capabilities.  We  should  note  that  the  regulation  as  finally  promulgated  is  a 
revision^of  an  earlier  proposed  regulation  but  appears  to  share  the  defects  of 
the  original  proposaL 

UnlTersities  and  colleges  cannot  be  insurers  of  third  party  employment  prac- 
tices IS  the  proposed  regulations  appear  to  reSquire.  The  employer  has  an  inUo* 
pendent  responsibility  to  comply  with  the  law  and,  presumably,  if  it  does  nnt. 
the  proper  enforcement  agency  \»  the  Equal.  Employment  Opportunity  Com- 
miJision,  as  Provido<l  under  the  Civil  Rights  Act  of  1904.  Under  the  law,  and 
ar?  a  matter  of  prafjticality,  th^  university  can  be  responsible  only  for  taking 
reasonable  steps  to*  ^ssiire  itself  that  campus  recruiting  is  conducted  on  the 
basis  of  equal  opportunity.  It  cannot  literally  "assure  itself  that  such  employ- 
ment is  made  available  without  discrimination  on  the  basi^  of  sex"  as  the 
regtdttionsjBtate.  v  / 

Purther,  the  regulations  as  promulgated,  appear  to  impose  an  Impossibly 
broad  responsibility  oh  nniv^ersUies  and  other  institutions  of  higher  education 
to  refuse  assistance  to  organir^itions  discriminating  on  tho  basis  of  sex  in  em- 
ployment As  the  regulations  are  drafted,  covered  institutions  appear  to  bo 
absolutely  prohibited  from  rendering  services  to  any  other  entity  which  nctuhlly 
discriminates  with  respect  to  sex  in  jts  employment  practices*  whether  or  not^the 
institntibn  can  be  fairly  charged  Vith  knowledge  of  tlie  employer's  discrimina- 
tion. It  often  takes  years  of  investigation  and  litigation  to  determine  tliat  an 
employer  has  practiced  illegal  discrimination,  How  can  universities  and  colleges 
be  exi)ected  to  ferret  out  the  violators  instantly  and  proscribe  them  from  cac.pus 
recruiting.  ^     *  ^ 

Thus,  we  would  suggest  that  Section  rSQ.SS  be  revised  iA  confdlmity  with 
the  requirements  of  law  ,and  in  accord  with  the  capabilities  of  the  institutions 
it  is  intende<l  to  cover.  We  have  previously  communicated  to  the  Deparhnont 
.of 'Health,  fklucation  and  Wolfartf  the  following  suggested  revisions: 
80.38' "Employment  Assistance  to  Students" 

(a)  A$9\siance  in  making  available  employment. — A  recipient  which  as- 
sists any  agency  or  organization  or  person  in  making  employment  available 
to  any  of  its  students :  .  ^ 

1.  Shall  take  reasonable  measures  to  assure  that  on-campus  or  other 
recruiting  or  hiring  prdcesses  assisted  by  the  recipient  arc  conducted 
without  discrimination  on  tho  basis  of  sex;  and 

2.  Shall  not  render  any  services  to  any  agency,  organization  or  person 
which  does,  not  comply  with  measures  instituted  by  the  recipient  to 
elifninate  sex  discrimination  in  employment  programs  assisted  by  the 
recipient,  t 

Wc  respectfully  suggest  that  the  Congress^  by  concurrent  resolution,  find  that 
the  provisions  of  Section  SO.aS  are  not  consistent  with  relevant  statutory  au- 
thority and  should  l>e  disapproved  pursuant  to  the  procedure  created  by  Section 
431  (d)  and  (e)  of  the  General  Education  Provisions  Act. 
Tours  sincerely, 

3y  Jerst  C.  Straus. 

AViLKixfloN-,  Craoux  &  Barkrr, 
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/  *  A8«OCIATlOi-  OY  AMWUCAN  MedXC.U.  COLLECKS, 

J ,  '  Washinoton,  D,C,,  J  me  25fJ07t}, 

S^S^^        on  Post^ccondaru  Mu cation  Committee  on  Labor  and 
Education,  U.S.  Kouse  of  Ueprcscnta  tivcs,  washmyton,  D,L, 

CONGUESSMAN  O  IUra  :  Tlic  AssocUUlou  of  Amcrlcaii  ileclicnl  Colleges 
wishes  to  submit  for  your  consideration  a  coinmeut  on  Uie  regulation  for  the 
inRacLntatlou  of  Title  iX  of  the  Education  Amendments  or  10.2  now  under 
review  by  tlie  Subcommittee  on  rostneeoudary  Education,  ««,cn«. 
.  yonncll  In  1S7G,  the  Association  now  representH  the  whole  complex  of  persons 
amnnstltutlonrcBarged^wTlh  nic  (mdergraTlnate  ^^J^  ^^"^^.^"J^^^?,^" 
ysicians.  1 1  scrrw  as  a  national  voice  for  all  of  the  U4  OiMirutlonal  U.S.  nicdlcal 
li^hoXsS  medical  ac^^demlc  societies',  and  400  major  teaching  ^^osplt*  sj^^e 
Association  and  Its  membership  thus  hare  a  deep  and  direct  interest  in  issues 

^Tco^'c^rlfus"  IS  SecUon  80.21(c)  (4)  of  the  Titje  IX  regulation 
which  specliles  that  "a  recipient  .  .  .  (s)hall  not  wake  pre-admission  inquiry  as 
To'the  mSl  stTtus  of  an  applicant  for  admUsIon."  The  f  s^^lat  on  ob^^^^^^  to 
this  prohibition  Xor  the  fQjtowing  reasons.  Knowledge  of  tlie  marital  statiis  of 
an  applicant,  like  other  b%raphlcal  data,  helps  the  schools  to  assess  the  indl- 
vUluaKiti  the  appropriate  context  of  his  or  her  background  and  situation  Iii  life. 
The  Kchools  iKjIleve  that  the  achievements  of  an  applicant  can  and  should  be 
measured  ajcalnst  his  or  her  social  circumstances.  The  accomplishments  of  an 
nppllcaiit  who  is  married  cannot  be  fully  Understood  or  appreciated  without 
l;iiowlea<'c  of  tJiIs  aspect  of  hIat.or  her  life.  It  Is  important  to  ilote  that  such  infor- 
mation Is  desired  equally  from  both  male  and  female  applicants  and  that  any 
judgments  wadetin  the  basis  of  thl.^  knowledge  are  applied  equally  t,o  both  sexes. 

Further.  It  appears  to  us  that  tliere  is  a  serious  logical  inconsistently  in  this 
subparagraph  which  also  provides  that  "A  reclpienfc  may  make  pre-admlsslon 
inquiry  as  to  the  sex  of  an  applicant  ...  If  such  Inquiry  Is  made  equally  of  .  . . 
applicants  of  b<Jtli  feexes  and  If  the  results  of  the  Inquiry  are  not  used  in  connec- 
tion with  discrlmlnttlon."  .  ,  .  t  *  If.l  .f.H.. 
,  We  conclude  that  prohibition  prc-udmlsslon  Inqairy  as  to  the  marital  status 
of  an  applicant  was  not  the  Intent  of  the  Congress  with  respect  to  Title  IX. 
and  fve  respeetfuUy  request  that  the  Department  of  Health,  Education,  and 
\\;ialfar*be  directed  to  revise  Section  S6.21.(c)(4)  of  the  regulation  Ju  keeping 
wltli  this  conclusion. 

•         JOHK  A.  D.  COOPEB,  M.D., 

*  PrciidefkU 

AMEBiCAif  Association  of  Unhtjisity  PaorESSoas, 
'  ,  Oollepd  Park,  Maryland,  June  27, 1915. 

C7?ainncrt^^^  PoaUecondarp  Education,  Cannon  Building, 

Waihington,  D.C. 

Dbar  Sir:  I  enclose  a  statement  of  the  Title  IX  guidelines  which  I  would 
appreciate  your  adding  to  the  record  of  your  recent  hearings. 

Very  truly  yours,  _  ^  ^ 

Barbara  R.  Beromanx. 
Profeisor  of  Economia. 

Enclosure. 

SXATKilENT  TO  IION.  JaMES  G.  O'HaRA  AND  THE  TIOUSE  SUBCOMMITTEE  ON 
POSTSECONDAUY  EDUCATION 

l  am  a  faculty  member  at  the  University  of  Maryland  and  tJie  chairperson  of 
a  commltteb  on  women's  issues  of  our  campus  chapter  at  the  American  Associa- 
tion of.VnIver.<iIty  Professors.  ,  ^ 

Tlie  purpcso  of  my  staatement  is  to  bring  to  yuur  attention  the  resolution  pasaed 
by  the  Board  of  Regents  of  the  Tlnlverslf  y.  on  June  20.  after  the  issuance  by  UbW 
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of  the  litle  IX  KiiideUnes  rNi|ilrlii>c  e<|unl  (»ppoitunit\  f(»r  women  In  athletics, 
ami  after  iiian>  public  statements  hy  our  campus  athletic  director,  Jaine^  Kchot, 
to  the  effect  that  the  IIKW. rules  were  Inipnictlfiil  and  aasound.  The  lioard  ot 
KeVents  resolution,  which  was  passed  unanimously,  said  that: 

the  IJnIvcrsity  of  Maryland  act  as  soon  as  the  guidelines  for  Title  IX  be- 
come effective,  to  Iniplement  these  giridellncs  with^^iKje^l  and  <:ood  grrace 
throughout  tfte  Unlversid;  and,  further,  that  tiie  CtTiverslty  adiuln is t ration 
nan^m  the  I'nlverslty's  compliance  with  the  guidelines  and  make  a  reiM)rt  to 
the  Board  of  ReKCiits  and  tlieieufter  make  regular  reports  to  the  Boanl  on 
the  Implementation  of  tim  guidelines. 
The  newly  elected  chalri)erik)ii  of  the  .Board  of  Kegonts.  Mr.  IJ.  Herl>ert  Bn»wn, 
oxpr^sJMKl  the  sentlrnm  tlmt,  \Voinen  w6re  eiitnied  to  tTieTr  day  6ii  The  afliTefrc 
rtehl  ami  the  gym,  and  timt  It  was  flnanclally  feasible  and  compatible  with  an 
e.<'cellent  athletics  program^  , 

When  nmr  utHletlc  director  denounces  e<inal  opi)Ort.unlt.^  requirements,  he 
ineauK  he  Is  against  Increasing  the  pittance  he  now  si>ena{j.oji  woman's  programs 
(TOfkKj  out  of  a  total  athletlc.hndget  of  ^2.500.000).  He  means  that  he  Is  unwill- 
ing to  si>end  on  women's  programs  more  than  n  suuill  fracthhi  of  the  tnoney  he 
gets  froiu  women  students  each  year  lii  the  form  of  athletic  fees.  He  means  that 
he  is  agaluPt  an  adwinate  athletics  progr^ju  for  women.  ^ 

I  am  the  mother  of  two  children— a  young  boy  and  a  young  girl.  When  mv 
chlldn^n  come  to  college  age,  will  the  philosophy  of  our  piiesent  athletic  director, 
or  the  phllo^iophy  expressed  by  our  Board  of  Regents  be  the  operative  one?  Don't 
sacrltlce  my  chlldron'«  rlght  to  health,  exercise  and  active  recreation  to  the  play- 
for-pay-attltmle*  of  onr  Jithletlc  director.^i. 

Prof.  Barbak.v  H.  Brkom.vnn. 

.  Department  of  kconomicj^f 

University  of  Mari/Iaml. 


f         Ukossk  Pr.  AVoous,  Micji..  June  23.  /.97J.  ^' 

Congt-esstoan  .7.  O'Haua. 

llayhurn  lUihUng.  Waslmiffton,  D:C.  '  * 

Dear  Sir;  Hearings  on<a  itle  IX  are  now  being  held— iKjr  Detroit  Xews  u-jJ:^-75— 
pg.  H>— In  Washington. 

The  stfcn»cy  and  si)eclnl  Interest  Involvement  in  the  hearings  leaves  m  room 
for  parental  Involvement  In  final  decisions.  1  have  no  rel)reseiitatlon  and  am 
umd>le  to  travel  to  Washington  to  testify.  ' 

r  opiMwe^the  sweeping  changes  that  Have  been  proposed— example  Congres- 
slonnl  RK'ord— 1-2.^75— page  r»7C7-57S0  per  the  Vocational  Organization  for 
Women.  This  s|)echd  Interest,  tax  tinnnced.  "femlnl.^t"  group  does  not  speak  for 
all  Anrerlcans:  They  liave  every  right  to  speak— but— I  do  not  have  the  well  fl- 
nancetl  backing— Kwd  Foundation,  Kockofeller  Foundation  etc.— that  would  al- 
io>v  nic—^r  my  orgaliiratlon— the  opportunity  to  testify  on  title *IX. 

The  sweeping  change— social— forced  on  Americans,  when  Congress  approved 
Title  IX  has  now  l>een  carefully  examlnod.  The  parents,  housewives  and  home- 
.  makers  are  appalled  at  the  decision  of  Congress  to  get  mother  out  of  the  home, 
preyent  our  chinghters  and  sons  from  really  imiking  their  (Avn  choice  al)OUt  their 
future. 

ICilucatlonjil  courses,  iK'havloral  modified  through  values  clhrlflcatlon  (hu- 
manlstic  teiichlng)  have  bwii  designed  to  Indoctrinate  the  youth  of  America  and 
make  (air  mintry  antl-natlonallstj  There  Is  no  freedom  of  choice  Involved— only 
govern inef I tal  control  df  Its  cJt  Izens. 

The  writton  patterns  is  the  same:  achieve  Zero  Population  Growth  through 
edn<viilon  or  alternative  life  styles,  elimination  (»f  sex  stereotyping,  avallablllt.\ 
of  al»orHon  and  contraceptives— and  establishment  of  nntibnal  p(dlcy. 

See:  White  House  Conference  on  Children— 1070 

AVhlt(^  House  Conference  on.  iTontli— 1J>71 

KeiK»rt  on  Population  OrowOrnnd  the  American  Future— 1972 
.    American   Federation  of  Teachers  and  Xatlonal  Education  Association 
Reconunendatlons 

l»rr>gnims  devel(Ji>e(l  by  the  Xatloaal  Science  Foundation  on  population  teach- 
ing fendnistlltera|ure 
>  magazine  Kcinlllbrluni,  .7anuary,  1974,  Vol.  11,  Xo.  1 

*  ,      State  Maternal  Health  Committees 

State  Knvlronmental  Education  recommendations 

Senator  JI.  IL  Humphrey's  74  S.  :mo  reintroduced  this  year  on.  a  national 
policy.  "Y- 
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Xlils  U  only  a  partial  iiMting.  Yuu—goveriimen I— cannot  *  foor*  all  of  tlie  iHJople, 
nll.«>C  the  time,  .....      ,  . 

The  People  in  Michigan— nnd  across  America  will  be  heard— elections  are 
coniiuif  upagniu— thefacr^swillhepublislied.  / 

Congress  has  gone  too  far  In  .striving  to  formulate  sexnal  diange  in  all 
Amerlcaiw.  We  will  not  accept  thi«  innuohillty.  A  unisex  society  is  NOl 

'acceptable.  .      ,  *    ,  ,  ^      ^  tn 

The  -'womens  rights  movement"  has  been  prostituted  ^nd  betrayed.  All 
people  deserve  their  constitutional  rlglits,  privileges  and  A-esiwnsibiiities.  1  do 
not  believe  t)ie  Equal  Rights  Amendment  and  Title  IX  wjll  achieve Jhis. 

 .  AVry-tr4iIy-AX)«rKT  • — — — ...^  1^, 

:^0nTlIKAST  MOTIIEK  AlKRT, 
Mrs.  JxI.NDA  llAKUK.NS. 

LvgUlattvc  Ohainuan, 

Umversity  of  Illinois  at  tiik  Mf.uicai.  Ck.ntkb,  Coi.lkok  ok  Mkoici^e. 

Ohicugo,  HL^  June  9, 1075.  f 

Uepresentative  Jamk«  O'IIaRA,  ^ 

Chairperson,  Uouae  Suhcommittcc  on  UUjhcr  Education, 

IIouHV  of  Representatives,  M^ashinf/ton,  D.C. 

1}KAU  Mi.  O'Hara  :  As  one  of  the  3000  persons  wlio  paldior  this  ad.  J  am  semi- 
Ing  von  the  enclosed  copy  to  urge  you  to  take  appropriate  action  wlthiu  the  scoiw 
of  your  powers  to  euJjtire  that  the  nfflrmntlve  action  provisions  of  Kxecntive 
Order  #11240  are  rigorously  enforced  by  the  DHEAV, 

Sincerely  yours  "  -r  t  m 

.Tfj^x  M.  Albkrti,  pi  I.  •D.J 
Atsiitant  2*rofcs80r  of  Medical  mucation. 


Ju.NE  5,  1975. 

DKAit  REfRKSKXTATivK  O'IIawai  T  ftm  Writing  in  supiwrt  of  the  New  York 
Times  ad  placed  in  April  urging  Affirmative  Action  snpiwrt  to  ualversities. 

I  serve  on  the  University  of  New  .Afexixco  Ecpmi  Opiwrtunily  Advi.sory.Coin* 
uilttee  which  recently  servml  as  the  search  counnlttee  for  selection  of  au  l^Jquai 
Opportunitv  Officer  for  the  University.  I  am  the  Coordinator  of  the  Women's 
Center.  Division  of  Student  and  Campus  Affairs,  University  of  Nev(-  Mexico. 

In  my  almost  three  years  of  service,  I  have  been  actively  Invblved  in  all 
levels  of  Affirmative  Action  Implementation.  T  have  learned  that  impleuienta- 
tlon  Is  a  long.  slow,  prwess.  And  further  that  even  a  snails  pace  cannot  be 
maintained  without  top  level  support  at  the  institution  and  top  level  support 
from  the  Legislative  and  Kxecntive  IJrnnehes.  Xow  that  the  lav.s  are  passed  the 
Congress  ami  the  President  nuist  support  the  spirit  of  the  law  as  vigorously 
ns  the  various  agencies  strive  to  enforce  tlic  letter-of  the  law.  ^  \^ 
-  "      .  *     Jf:an  Yl^K\^v/y^ 

Coordinator,  ^yomcii*^  Center,  iJ^tiversity  of  Xew  ^(vviro, 

\, Albuquerque,  y.MO. 

t'ORT  Way.ne,  Ixd..  ' 
Jun^  i.}.  i97J. 

Hon.  .Tamks  O'Haka,     '  /' 
Chaiqiian,  Subvomtntttu  on  Utyher  Kducaiion,  Uoujiaof  Itcprc^cniatiics,  Wa^ih* 
inpton,  D.C,  •  ,  ^ 

T)K,VK  Conorkssman  O'II.vra;  I  am  writing  to  you  to  urge  yon  to  support  the 
prlnc,li)le  of  atthinatl\«>  action  and  to  help  uuike  sure  that  this  priuollde  wiU  he 
enforced  in  uul\ersitie8  nad  hiring  g(mls  for  \\omen  and  uiiuoritles,iuaIutafae<l. 

Injtbis  connection.  I  would  like  to  add*that  I  sent  a  niailgrnme4ii<*^:esi(leufc 
Foni.  urging  him  to  Issue  a  public  statement  on  behalf  of  affltmatlve  actioiv  in 
universities.  For  your  Informntiou.  I  am  also  ducolslug  a  copy  of  the  full-page 
ad  In  8upi)ort  <i(  affirmative  action  which  appeared  in  The  New  York  Times  on 
Sunday.  April  C.  1075.  *  *  «  . 

Tllank  you  very  much.  "      - , 

Sincerely  yours» 

Martiik  RosKxreu). 
Indiana  (rniversUt,, 
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UrfivEusitY  OF  Caijfor^'ia,  Irvine, 

IrvinCf  Calif,,  June,  it,  1075. 

Hon.  GERAtD      Ford,  Jr.,  • 
The  White  I/oune, 
Washinsftan,  D.O. 

Dear  President  Ford  :  As  a  female  faculty  member  and  a  member  of  various 
women's  organizations,  I  can  assure  you  that  AtHrmative  Action  plans  have  only 
begun  to  achieve  amelioration  of  the  discrimination  against  women  and  minorities 
in  hlj,'her  e'dncation.  i  hope  you  will  publicly  support  strong  fmplcmcntatlon  of 
tlie  existrhg  legislation  for  Affirmative  Action. 


-Bincerclxr 


1 


Dr.  Karen  Leonard, 
Asiittant  Professor, 
Program  in  ComparativaOUHure. 


( 


.  / 
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To  the  Honorable  Gerald  R/FdrA  Jr 


Academic  institutions,  lilie  oth  j  employers,  have  participated 
in  the  imfair  treatment  of  women  and  minority  persOT^  . 
in  their  employment  practices. 


6' 


-  •»      This  stmm«nt,  published  at  a  full  paQ«  njpw  York 

•  '  Tlmw  Advtrtii^mant  (April  1, 1»75).  wm  tign^d  and  paid  for  J*  •;  ; 
'    by  approximataly  3.000  partont  from  ovar  360  acadamic  In- 

J'  sthutlons,  aiid  andoraad  by  offlcara.  on  bahatf  of  tha  follow-,:* ;  \ 
in9  orflaniiations:  Amarlcan  Aaaociatlon  for  tha  Advanca- 

'    maht  of  Sclanca  iWoman'a  Caucua):  Aaaociatlon  of  Amarlcan 

'J  Collaoaa,  Advisory  Commhtaa,  Projact  on  Woman;  Amarlcan  .  . 
Council  of  Education,  Commiaalon  of  Woman  in  Hiah*r-'«  ", 

. Education;  Aitociaiion  of  Woman  In  Sdanca;  Cantra  da  • 

•  \  Eatudhia  Puarto  Wquanoa  (City  Univaralty  of  Naw  YorkJ;  City 

Un«v«ralty  Woman's  Coalition;  Jawtah  Woman  for  Atflrma-  •  . 
"    t(va  Adtlon;  NAACP;  NOW;  Profaaalonal  Woman'a  Caucus;  ^ 
..^.Uiilvarahy  of  CaHfomla,  iarkalay.  Ethnic  Studlas  Exacutlva^;.  - 
CbfnmKtaa;  Woman's   Equhy  Action   Laagua;  *  Woman^ 
HiatoHana  of  tha  Mid¥v«at  arMl.tha  Fadaratton  of  Organiia-    ^^  r 
*  tlooa  for  Profaaalonal  Woman  (tha  Fadaratlon  Is  composad  of  '  {J^ 
;   ovar  BOiaffiHatad  profaaalonal  or^aniiations  with  oyarja;  *  ; 
!     million  mambars).    "  !  /      '  '  '  - 


The  Committee  for  Affirmative  Action-UniversHies 


SI-OTT— 73  a7 


ERIC  - 


57o  ' 


^566 


♦        Arizona*  Ixtebschot.astic  Association,  Inc. 

Phocnit,  Ariz,,  Junc^S, 
Hon.  Mowus  K.  Udall,  , 
i\S. ,// ou^c  opRcprcficntatt  vca, 
Iiay\umJlouiih^/ftceBaUdinff,  Wa^ihhiffton,  D.O. 

Dkab  RCTll^^HE^Fq^ATIVK  Udau.:  Arizona  hlph  schools  are  Kreatiy  concerned  ns 
to  tinal  Congressional  action  on  Title  IX  rcKulntlons.  We  stronKXv  urge  vou  to 
.supi»ort  Rcpresentatlre  James  Mgrtlu's  resolntlon,  or  If  yon  do'not  feel  you 
cau  support  this  resolution,,  we  would  appreciate  ydur  introducing?  u  resolution 
dIsap|)rovlnK  Section  mAX  of  Title  IX  regulntions  which  relates  to  athletics. 

We  tind  It  totally  incon.^stenr  for  Title  IX  to  mandate  athletic  proKrums  witji- 
out  funding.  Arizona  srliool  admini.strators  are  placed  in  an  Impossihit*  i>osltion 
when  Title  IX  mandates  exp^uditures  of  fiuids,  and  our  State  U'gislature  re- 
strlcts  the  expenditure  of  funds^.  During  the  last  two. years  Arizona  high  seliools 
have  increased  tlieir  opportunity  for  girls  sports  over  If  federal>  regulations 
will  leave  us  alone  wo  enn  .solve  (MirNpwn  problcin.s\ 
your  support  will  he  appreciated.  ^ 
Very  siuyerely,  \  * 

n.  A.  llK.VniUCKSO.V, 
Ej:€cutivc  Svcr4i(itri/. 

IWcilern  Union  telcf rnral 

, ,      , .  ,  ■  CoU.EOn  l*.VRK,  Md.,  JtiUC  20,  i07o. 

Hon.  Marjokik  IToi.T,  \  . 

We  the  undersigned  are  in  coiuplete  support  of  President  Darrtdl  Roval  and 
niond)ers  ot  the  board  of  tru.stees  of  the  American  Football  Coaches  As^Jnilatlou 
ill  the' testimony  tiiey  pn;sented  before  the  House  suKconmdttee  on  i^stsw- 
^ondary  (Hlucatlon»  It  is'our  under.standing  timt  tlion*  Is  u  j:esblutlon  liefore  that 
sub  comadttee  to  .send  the  title  IX  regulations  which  are  pa|-t  of  the  Hducation 
Amendment  Act  of  1071;  l»atk  to  HKW  for  their  review  and  iwsslble  revision  We 
urge  y<m  to  contnct  your  colleagues  on  the  Hou.se  Connnittee  i)f-Kducation  and 
Labor  and  urge  tliem  to  report  tids  resolution  otit  of  comndttee.  W^  al.so  urge  you 
to  vote  for  this  resolution, when  It  reaches  the  tloor  of  tlie  House.  Title  IX  regu- . 
hUIdns,  as  the.r  ure  pre.seutly  worded,  can  inul  in  all  prolmbllity  will  l^e  later- 
ruptrd  In  such  a  way  that  could  destroy  inter-collegiate  athletics  as  we  presently 
Know  til  em.  « 

Head  footl>all  cojiches:  Jerry  Claiborne.  University  of  Maryland;  Clarence 
I  homas.  Kowie  JJtnte  College:  II.  C.  Gray.  Uuiversity  of  Maryland— I':<(Htern 
Shore;  Mike  Davis,  >rostlmrg  Stat^  College;  Dennis  Cox.  John.i  IIopklu  UnU 
jerslty;  Uonald  Jones%  Western  Maryland  College;  VhWitt  Albert.  Towson  Stute 
t  ollegej  assistant  football  coaches.  University  of  Maryland :  John  Devlin.  Terrv 
M rock  George  Fous^ekl.^.  Ootlmrd  I-aiie.  Jerry  KIsaman,  Joe  Krivuk.  Toiii 
Oroonu  Gib  Honmlue.  John  Ilallum,  Dick  Redding,  (Thoni  Turk. 

Pi;u.man;  Wash.,  June  20,  lOln. 
. .  'n^Ji^!^  HKyw:HKNTATivE  O'Hara  :  I  ha vc  l>een  following  wlUi  interest  the  hearing 
on  1  itic  J-\.  and  while  I  nih  n  woman  I  l)elleve  that  as  It  now  staiids  ltds  uusatis- 
factorlly  ambiguoits  and  lias  at  least  the  potential  of  aiscriminrtting  verv.  very 
imdly  against  exi.sting  athletic  programs  and  against  men.  imrticuiarlv  meii  in  the 
non-revenue  s])orts  As  lyjaii.  tile  legislation's  author.  Kdlfh  GreenJms  puhliclv 
attacked  reverse  dlKerlmlllitlon.  \      ^  ^ 

-l  lyaiize  that  a  nnmlHT  of  sincere  women  Imve  testitle<I  that  Jt  is  not  their 
lulent  to  raid  the  trea.surles  of  existing  athletic  detmrtments.  I  wi.sh  I  could 
reel  this  Is  the  feeling  of  all  women  piishlag  Title  IX  and  of  the  IIKW  representa- 
tives who  have  Ihcu  has.sling  college  athletic  officials. 

At  any  rate,  I  wouM  suggest  dwiarlnga  moratorium  on  the  sections  pertaining 
to  college  athletics  until  Title  IX*s  rumncial  impact  is  deteimiacHl.  To  wait  until 

nJ^**.!l  "  cfTective.  then  correct  iue(iultie.w.  1.^  imiK)S.sible  and  could  kill 
coik^p>Ni;hletlcs.  If  a  moratorium  Is  not  Inh1ltute<l.  then  I  think  the  udnlmum 
stikting  i>oiat  would  be  to  write  Into  the  legislation  and  the  giUdeilnci*  that  no 
funYJ^rom  gate  receipts  or  donations  to  the  men\s  programs  be  anmated  to 
women  s  .sjwrt.s.  .Means  should  al.^^o  be  taken  to  sjiell  out  the  fact  that  If  women 
waijt  equal  scholarships.  It  is  up  to  tlu'm  to  come  up  with  the  mcuiey.  Some  women 
don't  even  want  scholarships. 
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Ti#  i^turn  to  tb(e^<iiw.slIoiJ  of  \vhetfn*r  existing  programs  would,  bo  Iinrmed 
by  Uie  inenHure.Aji  It  cumiitly  «mn(Is,  I  ttiii  jhjiuIIiix  this  stttteiueiit  by  Virginia 
Trottjjrv  wblcU  t  owislder  ^oin^wbat  arrogaiit^QIi,  no,  she  says,  It's  really  not 
i6li4?.ta'makit-4aLllMit,iiiuch  difference.' in  what  ImviHiys  to  Big  KeU,  but  '^may 
miWi^  A-dIff^t*Dc»'^lJi  .:jom«  krlioolH  wjUi  '^weaker?  atlilelie  prognuuj*.  /ust  great. 
l'l«d>s?kU»MtU<^;jje  ()|.«ie  tttlilctic  pjl^.rims,  X,U  Is  one  of  few  retUy  rich 
lirriif'riujw  iu  tiie  a^tu^ry,  ami  as  yuu  wIjCi^M^all  Couth  Tuni  OslMirue  even  tesll- 
tled  mouey  for  wouieu'jj  inx>rt**^.<^ven  burcJ^'UM  their  bTHlgot.  The  $SO,000  or  so  XU'k 
mtiileCie  dept.  in  going'  to/haVe  to  eo\>^U"I>  ^or  women  could  iuit  nuiny  les^Ncr 
l^crHn.'-<^  out  of  biUiHej>H.      f   ^   ^  "  ' 

.*>b«  irt'  MiiLTrwtterim  one  oeca.si<ui  suggest  that  po^^^illly  federal  fumllug  could 
V  uMMl  44>  ftiiaufe  wvmcii'H  athleticn.  Fine,  if  tlie  fiHlural  goveruiuent  wuntn  It,, 
let  tliem  pay  for  it;  as  i  taxpayer  I  woiiicln't  ndnd.  Jiut  In  no  way  do  I  waut\ 
any  of  the  aioncr  X-contrIhu(e  to  my  fa\orIte  siciioolV  atliletJc  i)rograni  .(oue^ 
of  till*  I>8  i)ercenc  who?are  having  a  Imrd  time  ma  kin;;  endh  meet  wit  Ii  out  Imvlug,, 
£<?  eOiitrlbuie  much  directly  iw  women  »  sport.'^';  to' be  siphoned  ott  by  IIKW  \ 
;regi7lAtlotiH.  .     *  *  v 

Yluiiik  you  for  yoiir  t-oiuti deration.  ^ 

'  Sincerely.  ^  '  * 

.  JUNKCjJlKRBOWUl. 


Crrom  World*Htrald.Boretol  , 

Kx-UNL  Ofkicial  JDoiujts  Ruixs  Wux  IIi.nder  Football 
(By  Mary  Qulnltn). 

Wrtjslvington— Federal  rcgalntion.s  i  ou('<l  tliKs  week  Implementing  a  thrce-yoar- 
plil  law  against  >^'X  tliHcrindnatutn  in  iihool*  are  *'a  great  step  forwanl."  aeeonl- 
hjg  to  Virginia  V.  Trotter,  Ih'iairlnu::'?  uf  Health,  Kd  neat  ion  and  Welfare 
awtiistnnt  m;rctnry  for  edncallon. 

80  far.  moMt  the  criticism  of  tlie  sex  etpiality  rules  lias  coiae  (www  high  .s<*hool 
and  college  !«p^>rt.s  iidmlnihtnitt^rs  wlio  etmtend  tinit  more  eniphuijis  on  wonieu*8 
litldetlcs  will  hurt  major  reveuue  pro<lueiug  i^iMirts.        •  V 

Dr.  Trotter,  former  vice  Ohaueellor  for  acadeihic  affairs  at  tlic  University 
of  Xrbni ska* Lincoln,  said  slie  '*cairt  conceive  tlmt  It'^  really  going  to  make  all 
that  much  diflferonw*  In  what  huin^enH  to  Hig  Ketl." 

The  ndeH  "nmy  unike  a  dlfferem-e  In  some  schools?  with  weaker  athletic  pro- 
graniH,      said.  ^ 

OKVA.NKY  PKAISRU 

Dr." Trotter  praised  Athletic  Director  IJoli  Devaney  for  being  "very  suppot-tive'* 
of  federal  efforts  _^         '  *        .  . 

OfficlalM  from  HEW\s  Office  of  Civil  Rlght«  liave  already  met  with  UXL  offlcialu 
todlHeuKiimpllcatlons  of  regulations,  she  said. 

Nebraska  Is  "well  On  tlK\  way  to  compllaace"  with  the  rule«  reauirlhg  equal 
HiMirlM  op|X)rtunltles  for  men  and  women,  she  said.  ' 

UegtilatlouH  Implementing  the  lti72  law  apply  to  some  J0.O(K)  public  school 
wystenis  and  nearly  2.7vH)  post'»e<.x)ndary  institutions  as. a  condition  for  receiving 
federni  money. 

"otrrriNO  ibadi" 

T^njesn  the  niles  are  disapiiroved  by  Congress,  they  go  Into  effect  July  21. 

"We've  workwl  with  e<UK»atlon  associations,  seluMd.  colleges  and  uhlversltles 
and  have  trlwl  to  lw*  as  fair  and  sensible  al>out  writing  these  so  they  can  be 
carrKnl  out  to  the  V)enertt  of  student.M  and  faculty,**  Dr.  Trotter  said. 

There's  "lotii  of  evidence'*  tlmt  schools  *'lmvc  been  getting  read.\  '  to  Iniple- 
nient  Ihesex  e<i«allty  rules,  she  sahl. 

"Understanding  what  it's  all  al>ont  may  be  i)retty  traumatic  (at  firstl."  .^he 
naiil.  **Hut  as  they  (school  offlclals)  work  with  it.  they'll  thai  It's  easier"  timn 
they  ml >?ht  think  now. 

"KeadJustmeKt  In  terms  of  funds  nnd  eurHruhu"  will  be  reipdrod  for  most 
achools.  sho  said.  % 

•*If  |HM)ple  are  really  unliappy,"  Dr.  Trotte,r  SJild.  urging  Congress  to  change 
the  hi  w  Is  their  only  recours?e. 

Kigliton! 
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^  While  Kportii  faus  criticize  <hu  rules  fi>r  whul  tlie.v  see  as  a  threat  to  their 
fuvodte  proj^rani^,  other  critics.,  e.^iH-'clally  uoaien'^j  acti\i.st  groups,  .say  the  rales 
don*:  iio  far  cnon^rlh 

IIKW  otticialH  rejected  n  prO|>osnl  hneked  hy  woaiea's  groups;  that  would 
hriveoutlnwed  llie  ujh*  !)f  fetleral  faads  for  "sexisf*  (exthooks. 

IWAV  le^nl  advl.igD  saUl  such  a  rule  would  l>e  uncoastUutioanI  and  not  in 
kovping  with  flte  trffilMon  of  locareducatlon  res|M»uslhilitles,  J)r.  Trotter  said. 

f(»el  we  (federal  otflclals)  do  have  a  respoaslhllity  (o  work  with  textbook 
peohle  aud  curriculuin  people  to  see  that  te\tl)ooks  are  nondlscriiuinatorv,'*  she 
s:iid.\ 

La\k  of  ruleH  on  textbooks  **d<K»sn*t  mean  Ave're  Ignoring  the  texllHH)k  proh- 
leiii,"  .she  said,  ''but  we're  working  .with  (hem  (publishers;  through  i)erHuasion." 

"m.VSKS  SHOWING** 

Under  the  e<Mitrover>lal  rules  on  athletics  and  physical  edncatlou  classes,  sexes 
may  l)e  separate  for  contact  sports  like  f(M>lbHll.  basketball  or  ice  hockey  ami 
nmy  1k'  separate  If  ability  In  a  iNirtiqdar  sport  Is  the  criteria  nseil  In  form 
coui|)elltion.  -  *       '  . 

Kven  with  contact  sports,  a  schoo^  may  not  refuse  to  otTer  a  teaui  for  girls 
if  (here  Is  euouglrlnterest  to  establish  one.  *  .     *  ^ 

riiysieal  eilueatiou  cInsseK  may  not  be  segrcgnte<l  by  sex  If  noacontuct  sports 
are  Involv(il,.even  As  an  elective  class. 

Dr.  Trotter  ncknowleilged  that  some  students  may  l>e  **niortltie<]'*  at  having  to 
take  phys  ed  olasses'Wlth  n)cud>ers  of  the  other  k»x. 

**Thls  Is  Justoiir  biases  showing/*  .she  i^aid.  **It*s  one  of  the  things  we've  got 
to  get  over.**  * 


[Western  Union  tclcxmiu] 

Okono,  ^Iank,  June  J07o. 

Hon.  Jamks  G,  O'Hara, 
IVaxhingtan,  D,G.  " 

3Ten>,  iind  women'i^  Intercollegiate  athletics  need  your  supiwrt  on  IIR  311. 
which  disapproves  sections  80.11  and  S(J.37C  of  the  impleuientatlon  regulations 
(title 9),  .         '     \  •  \ 

IlAROf.D  WEATKRMATf, 

Director  Of  Athletics,  VniiiqfsUy  oj  Maine,  (ironot  Maine.  ^ 


American  Association  of  Un'ivkrsityM'qmex, 

Athens,  Oa.,  J unc 26, 1015. 

Hon.  .lAMEa  C)*IlARA» 

Chairmnn  of  the  Suhcommlttccon  PoMiiccondary  Education,  Camon  ITouic  Ofttco 
nmidtHif,  Waihington,  D.O.  ^ 

Dk^vr  Skxator  O'Haka:  The  coianilttbe  whieh  drew  np  the  provisions  for 
ir.K.WVs  Title  !X  has  gone  completely  oVerboanl  In  the  proposed  rulings  «lK)ut 
H'X  dlserindnallon.  They  have  grossly  udsinterprctwl  what  American  society 
wants  and  have  listene<l  ^nly  to  a  bunch  of  radical  |K?opIe,  Tlie  Americaa  Asso- 
clarion  of  University  Women,  (he  Athens  Brttnoli  of  which  I  fim  president  Is 
alurnuKl  at  the  several  proiwsals.  In  purtleulnr  we  strongly  object  to  Hect  86.31 
(b).(7)  In  Title  IX,  which  forbids  an  Institution  that  receives  fo<lerjil  funds  to 
usslst  In  any  way  a  group  which  dlscrhulniites  by  «»x.  This  will  I«  tieslructlve 
not  only  to  Auwrlcan^pjiljilcJilgbcr  jj<lmvition  but  also  to  the  communities  In 
which  ourl>enevolentcollegeH  and  nn*rersltfejrnre.slluate<l. 

We  nre  rUo  not  ia  agreement  with  Sect  80.34,  which  unreasonably  prohibits 
the  seimmtion  of  l)hyslcal  education  according  to  sex.  Already  «o  mduy  nhnixnl 
situations  ha.ve  t>ccurre<l  In  our  locality,  where  mixture  of  the  sexes  was  nt- 
lenipte<I  in  claswen  of  lhl?t  sort,  timt  the  projectnl  problems  co^ld  be<jome  serious. 

I  hfljKi  (hat  you  arid  your  committee  will  have  sufflcleut  knoj\lcdge  and  courage 
io  m«ke  the  right  decisions  In  deleting  the  aspects  In  n,B,MV.s  Title  IX  which 
will  destroy  the  very  fabric  of  American  life.  I  suggest  that  you  call  a^  complete 
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Imlt  tt>  tlif  pabbage  of  the  title  ami  i'tMiue:>t  that  eacli  and  every  provision  again  be 
carefully  evaluated  with  the  atlvice  of  more  rational  people. 
Yours  sincerely, 

I'ATiaCIAZlOMKK, 

Prcifidcnt,  Athenii  Bninoh. 

A  ATIfKNS  liANNKR-HKIiAT.n  ANI>  TllK  OaII.Y  NEWS,  * 

^5  •  Athene,  Ga.,  June  2of  1975. 

Ilon./%AMt:s  0.  O  IIaka,  •  ^ 

Home  of  Re\)r€^cnUttivc9t 
\Vasihlnuton\D.V. 

Sir:  Tliere  is  m  nationwide  scare  camimign  being  condncted  by  the  NCAA 
against  the  guidelines  feet  down  in  Xitle  IX  regarding  the  equality  of  oppor- 
tunity in  athletics  Title  JX  lins  been  tix)  long  in  coming  ,  ttfe  provisions  t^hould  be 
\delnyed  no  longer. 

\t  :iui  enclosing  niy  colunui  from  the  Sunday,  Tune  22.  4075,  edition  of  I'lie 
Atlieus  IJanner-lIerald  and  The  Daily  News  which  .states  nty^uosition  in  Title^ 
IX  mid  the  attendant  XCAA  scurt*  ennipaign.  1  am  also  cutlo.sing  a  story 
whicliWved  on  the  wire«  of  United  TrestJ  InternntiousU  tonight  that  I  think 
is  typicarbf  the  misinformation  and  scare  tactics  being  used. 
TlmnlcycnK  * 

\  .  John  Futch, 

\  '  ^]^ort»  KdliQp: 

JFnJfn  Wih  Athens  Banncr-Hernld  and  the  Dnily  Xews,  June  22, 19751 

Keep  an  eye  on  Washington,  friends — the  scare  campaign  is  on. 

Tlie  Pre.sident  sitcued  the  long  delayed  Title  IX  guidelines  a  couple  of  \reelcs 
ago  and  the  crocodile  tears  have  rai.scd  the  Potomac  u  foot  and  a  half  siace 
hearings  started  on  the  bill. 

The  NCAA's  reaction  was  (piick  and  pre<lictable  ;  "Title  IX  will  kill  college  ath- 
letics a.s  we  kaow  them"  is  the  official  party  line.  An  impressive  array  of 
athletn:  tignrcs  has  already  apiHsired  l)€fore  a  liouse  counniitee  studying  th<» 
guidelines  imrrotting  the  doomsday  message. 

Dairell  Itoyal  of  Texas  told  the  eomndttee  that  the  guidelines^  would  have 
a  "de.stfuotive  econoudc  inipjtct"  on  all  college  siwrts  if  enacted. 

"Kventnallv  I  can  a  dying  pr(M;ess  for  all  athletics— for  both  men^nml 
women.  I  cairt  see  that  they  will  do  anything  but  eliminate,  kill  or  seriously 
weaken  the  programs  we  now  have  in  existence,"4Royal  nionned. 

An  old  country  boy  like  Darrell  should  recognisse  horse  nmuure.  especially 
/when  he's  generating  it.  * 

„  The  reasoning  lor  exempting  intercollegiate  sports  from  Title  1\  is  telling. 
Knval  i{nt\  in«  dPlpirntion  from  the  Auicrican  Football  Coaches'  As.sociation 
opined  that  intercollegiate  sjwrts  are  self..««ui)i)ortiag,  relying  princiixiUy  on 
revenue.s  geiiei'ated  by  foo<lball\aud  basketball  program.H  for  men,  and  ?ai(l 
that  colleges  .'dimply  can't  afford  to  drain  ofT  money  for  women's  programs 
without  hurtbif/  ihoxefortnen  (emphasis  added). 
Without  hurting  those  for  men? 

'These  rides  will  weaken  our  programs  to  the  lK)int  where  i>eople  wont 
buy  tickets  to  see  them."  Uoyjil  added. ' 

X(JAA  President  Dr.  .Tohn  Pir/ak  said  Friday  that  the  regulati<)ns  are  designed 
to  -destroy"  major  college  football  and  basketball  progranjs  1^  mandating  the 
UM»  of  revenue-producing  sports  to  ecpnilly  support  support  all  athletic  programs 
for  Uien  and  women,  a  mind-boggling  and  inaccurate  interpretation  of  Title  TX. 

Title  IX,  I>r.  Fiiwik  to  the  contrary,  talks  about  equal  opportunity  but 
^  Kpeei^lcally  states  that  e(pml  opportunity  does  not,  does  not^  mean  equal 
'  exiH'u (lit lire.  f  ^ 

r)r  V\v/A\k  revealed  his  understanding  of  women  athletes  in  ?tpofher  telling 
exchange.  Women,  he  said,  until  five  or  six  years  ago,  prefer  red  *'>;'pl  ay  days" 
to  varsity  competition.  '  Tbey  beluned  that  intense  competition  was  hY»»f>d,"  he 

"*^^^**Sounds  like  he  had  been  rea<ling  the  idiotic  prattle  of  fhe^*6ago  of 
Mariettn  St..  Furman  Hisner.  who  continually  makes  public  his  fetish  about 
the  fenmle  \swent  glands.  liisher  admitted  la.<;t  week  that  he  was  "under  the 
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impression  tliat  wonien  wen»  gcttiiij,'  nil  the  exercise  they  wanted  in'iiit'rainurnls 
and  physical  education  classes.  And  more.  Ninety-eiglit  percent  of  tliem  at 
least.  The  other,two  i)ercent  would  probably  be  happier  nmjoring  in  boilennakhig 
Or  arm-wrjestling,  anywa;^/'  •  '    '        ^  . 

The  unfortuiidfe  thing  ^hont  the  knee-jerk,  domn^day  attitude  of  the  XCAA 
and  the  nibhi^th  generj\tca\hy  some  media  spoke^nen  like  Bisher^is  tljat  they 
cloud  the  real  issues  involved.  <« 

Sport,  and  particularly  intercollegiate  sport,  is  going  through  a  traumatic  . 
I)eriod.  There  will  be  changes  and,  in  spite  of  Title  IX  and  the  NCAA,  sport  will 
survive.  '        i  * 

Thpse  intent  on  maintaining  .the  status  quo  will  find  it  a  disquiethig  time. 
As  Dr.  Jean  Simmons,  president  of  the  Federation  of  Organizations  lor  Profes- 
sional Women,  told  the  House  committee,  the  Congressional  mandate  on  equal 
opportunity 'included  no  "ifs." 

'*It  did  not,"  she  salft,  say  this  law  will  take  effect  only  if  convenient,  only  If 
it  does  not  hurt  anyone's  revenues  or  only  if  it  does  not  rock  the  boat." 

There  are  tinies  when  the  boat  must  be  rocked,  no  matter  who  it  scafes. 


^  [From  United  Predg  International  wire,  June  23,  ^975 1 

STir/JiWATER,  Okla,  (UPI)— Oklahoma  State  football  eoach  Jim  Stanley 
tmlay 'urg<Kl  sports  fans  to  yvrite  their  congressmen  in  an  attempt  to  block  im- 
plemcntaiion  of  a  federal  guideline  covering  women's  athletics.  * 

Stanley  sj^id  the  rule  by  the  Department  of  Health,  Education  and  Welfare 
could  seriouf^ly  harm  college  athletics  by  requiring  equal  funding  for  women's  and 
men'.s  athletics.    ^  '  -  - 

"We're,  not  against  women's  athletics,"  he  sai(i^."We  feel  like  women  have  a 
place,  espe<-»ially  in  the  non-revenud,sports  and  we  feel  like  this  certainly  would 
.inrffootbali." 

The  new:  rule,  known  as  Title  ^.X,  "will  drnsticall/  alter  the  structure  of  col- 
legiate athletics"  and  the  OSU  sports  program  Jif  It  goes  into  effect,  Stanley  said. 


AMERICAN'  Association  of  ITniversity  raOFESsoRS, 

College  Parky  Md.,  June     1016,  ^ 

Hon.  JAMKS  G.  0*Hara. 
7/rtM.t(j  of  I^rprcscntaiiveH, 
Wmhin(jtO)uD.C. 

Dear  Cont.rkssman'  O'Hara  ;  Would  yon  please  roeoinmend  that  Title  IX  not 
he  further  watered  down  but  passed  promptly.  Sports  are  an  educational  expe- 
rience and  women  should  have  niore  equal  programs  qnd  opportunities  In  ]Hns 
area.  Women  should  have  grant  in  aid  opportunities.  The,athletlc  budget  at  the 
XTniversitv  of  Marylamfis  reportedly  over  2  million.  But(  women  have  only  about 
.530.000  spent  on  their,^r6grams.  I  am  opposed  Us  revenue  producing  sports  being 
treated  separately  betoisf!  they,  like  other  sport  services,  havej)een  subsidized 
by  tax  nA)ney.  Due  to  over  emphasis  on  sports  (revenue  producing)  on  many 
cnmpuse.^ grave  abuses  have  occurred.  Support  of  ^Itle  IX  would  j-esult  in  pro- 
ducing better  programs  for  both  men  and  ^onien.  '  ' 
Sincerely, 

Anxe  In'oram. 

President. 


Teachers  Insurance  and  Axxuity  Association*  of  America 

v.  College  IlETm:MENT  KQitrxiES^yuND,  • 
/  ^  '  iVc«?  Yorh\  y.y.,  June  26,  1075. 

Hon.  James  G.  O^ITara, 

Ohainnan*  House  fiuhcommittcc  on  Post  secondary  Ednvatiotir  Cannon  House  Of- 
ilcd  BuiUUnp.Washinoion.  D.C.  "  * 

Pear  CoNgrkssman*  O'IIara  :  Teachers  Insurance  and  Annuity  Association  and. 
College  Retirement  Equities  Fund  (TIAA-CUEF.)  support  the  substance  of  Title 
IX  Regulations  section  S6.50(b)  (2)  as  signed  by  President  Ford,  which  provirjes 
that  a  reeinient  of  federal  fluancial  assistance  shall  not  .  .participate  in  a 
fringe  benent  plan  which  dues  not  provide  either  for  cfjual  periodic  benefits  for 
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^members  of  each  sex  or  for  equal  contributions  to  the  plnn  by  such  recipients  for 

Att!i?ch^^he?e^^^^^^  ttnd  a  copy  of- the  Memornndnm  submitted  to  the  De- 

tmrtment  of  Health\  Education  and  Welfare  on  behalf  of  TeacherS'lnsurance  and 
Annuity  Associate  and  College  Retirement  Equities  Fui^d  on  Oetober  lo.  19#4, 

•  in  resi^nse  to  th^ljitation  for  comments  on  Uie  P''?!>osed  regulatxo^^^^^^ 
Dlementation  of  Titl^feof  the  Education  Ameudmeuts  o(  19i2.  Also  attached  is 

ecw  of      tmnscripTof  the  Hearings  before  the  Special  Subcommittee  on  E^^^^ 
cation  of  the  Committee  on  Educivtlon  and  l4ibor  of  August  14th,  1^^^-  ^»»ich 
'        include  statements  made  by  Donald  S.  Willard  and  JoAnn  G.  Sber  on  behalf  o^ 
Teachers  Insurance  and  Annuity  Association  and  College  Retirement  Equities 

^  "  Ve  rWpectfully  request  that  this  letter  and  attaclunents  be  included  in  the  Of- 
fleial  Reconl  for  the  Hearings  before  the  Subcommittee  on  Postsecondary  Edu- 

•  Nation  of  the  House  of  ftepreseutatives  Committee     E^scaUon  amf  1^^^^^ 

were  held  on  June  lith,  June  20th,  Juhe  23rd,  June  24th,  Jmw  25th  and  June  26th, 
11)75.  .  - 

Th^nk  you. 

Very  truly  yours,  "        _  . 

-  .  JoAxx  G.  SlIER, 

Associate  Counsel 

- .  Statement  OF  Dr.  AViluam  C.  Grkenouoh,  Chairman.  Tt:ACKKRS  Insurance  and 
Annuity  Association  College  Retirement  Equities  >  und 

•I  am  William  0,  Greenough,  Chairman  of  the  Teachers  Insurance  ai^  Annuity 
Asso<Mation  (TIAA.),  and  its  companion  organi-zationu  the  ^o>}f J 
Kduities  Fund  (CREF).  With  me  today  are  Robert  M.  Duncan,  who  is  a  tellovv  of 
the  Society  of  Actuaries  and  is  TIAA-CREF'S  Executive  Vice  President  and 
Actuary,  iiml  JoAnn  Sher.' Assistant  Pounsel  to  TIAA-CREF  and  chairnnin  of 
our  Fair  Annuity  Benetlts  committee.  '  , 

*  TIAA-CREF 

•  '    The  Caniecie  Foundation.for  tJie  Advancement  of  Teaching,  working  closely 

v.Uh  higher  etlucation^established  TI^A  in  1018  as  a  spe<?ial  purpose  nonprofit 

*  •  li?e  Insurance  company  under  Xcw  York  Laws,  CRBF  was  established  m  19»^2  by 

u  special  New  York  Act  as  a  companion  nonprofit  coij)oration. 

Tlje  purpose  of  TIAA  as  stated  in  its  charter  "is  Jo  aid  and  strengthen  uon- 
proprietnrv  and  nonprofit-makint?  eolleges.  nuiverfjties  and  (Ither  institutions 
tMignired  primarilv.in  edycatitm  or  research  by  providing  auuitie,s,  life  insurance, 
and  .sickness  and'accident  benefits  salted  to  the  nee<ls  of  such  institutions  and  of 
the  teachers  and  other  persons  employed  by  Them  on  terms  as  advantageous  to  the 
holdci-s  and  l)<?5'ipficiaries  of  such  contracts  and  policies  as  shall  be  iwssime.  ilAA 
provides  fixwlMollar  annuities,  and  CRBF.  with  a  parallel  cliarter  provides  van- 
able  annuities  to  rhe  same  institutions  and  individuals  that  TIAA  serves,  io- 
''<>ther  TIAA  and  CRBF  provide  fully  aad  immediately  vested,  fully  fimded  pm- 
Fable  retirement  programs  that  are  in  effect  at  2.G00  institutions  and  covering 
40().(HX)  staff  members. 

PENSIONS  UNDER  THE  TIAA-CR^'  SySTC:^t 

For  a  few  minutes  I  would  like  to  talk  abou  thow  the  colleges  with  TIAA-CREF 
actually,  treat  their  eujployees  compared  with  trehtment  of  employees  under 
ollu^r  tyi>os  of  i)lans.  '   .  ,  ,  .      .  *i 

TI  VA-CREF  pension  !)lnns  focuse  upon  the  individual  plan  particil>ant.  Retire- 
.  niont  plan  benefits  earned  in  each  year  are  purchased  and  paid  for  in  that  year. 
TI1U.S  an  educational  institution  with  a  TIAA-CREF  pension  plan  full  discharges 
that  emploverVs  re^ponsibility^o  the  individual  employee  in  ea^h  year  of  par- 
ticipation, Xothing  suhseuuont  to  the  finishing  of  a  period  of  employment  affects 
the  emplovee^s  l)enefits  earned  in  that  period.  As  a  result,  an  iiwUvidual  can  work 
for  one  employer  withiiL  the  TIAA-CHEF  system  tliroughout  his  or  her  carc»er, 

•  11974  trnnseript  not  reprinted  here.  See  printed  heftrlnjrg.  J<l'^ntjne(l  ab(>T#,  entitled 
•'I>?lor:d  Illtt^hir  £a«catIon  Profc-rams.  Institutional  KUcIbUIty.  Part  2A.  Civil  KIghts  ODH- 
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can  "shift  i\n\ouv:  i^^MVul  elai*l(o trs,  can  drop  out  of  finpluynient  ffir  a  period  of 
time  to  got  a  VU.V.^  can^fiint?  a  child. Van  rai>e  a  family,  can  reenter  the  oniplov- 
uieut  market.  cJiii  ?:o  into  jrovernincur.  service:  or.  as  a  matter  of  fact  can  ^'«t 
tlrtMl  or  laid  oft'  in  a  retrenchment,  all  without  affeethig  pension  benetiU  pie-vionslv 
acquired.  i         '  '  Ct  " 

This  I.^  in  conj^ast  to  the  treatment  of  employees  nnder  the  ^freat  majority  of 
pnhlic  enii>loyef  and|private  retirement  systeai:^.  There,  retirement  henetit.s  are 
^;en«»rally  c-oatinjcent  uikmi  a  man  or  woman's  employment  with  one  employer  from 
^  «ve  to  tifteen  <)r  more  years  It  order  to  qualify  for  full  benefits,  even  midju'-thei 
newly'passed  i>en£;lon  legislation.  '   *  ^ 

1UAA-C!KKF'K  immediately  vested,  fully  funded,  and  portable  pensions  were 
referred  to  dnrinj?  the  recent  Conj:re>..sional  deliJK'ratiouH  on  private  i^ension. 
reform  le>risIntion  as  the  model  plan'nfter  which  all  private  and  public  iKjnsions 
i^hould  Ik?  more  closely  imtterne<i.  ^ 

TVPKS  Oy  I'KNSION  1»I..VNS  ^ 

yearly  all  colleger  in  the  t:onntry  lm\e  faculty  retirement  plans,  while  ohiy 
, about  one-half  of  the  workers  in  private  employment  have  any  pension  eo\eratre 
D'eyojid  Social  Security. 

Retirement  systems  normally  found  in  public  and  pri\ate  employment  provide 
a  spe<»ified  level  of  benefits  to  those  emi>Ioyees  whose  term  of  emplovmeut  ujeets 
the  i)lans'  requirements — but  reduce<l  or  no  !)enefitN' for  those  who  leave  before 
emnplete  vesting.  Employer  contributions  are  aero  for  persons  who  leave  before 
vesting?,  ai-e  very  &7nall  for  yoim^er  worker.^;  and  very  large  for  older  workers,  and 
are  smaller  for 'those  men  than  for  those  women  who  remain  until  retirement. 
All  of  these  variations  do  violence  to  e^nnl-imy-for-equal-wbrk  principles. 
,  'J*he  TIAA-CKKF  system  i.s  able  to  provide  benefits  fully  owned  by  individuals. 
^  T'nder  its  plans,  a  «peclfi(Hl  i)roiM>rtion  of  total  salary  is  set  aside' on  Iwhalf  of 
each  and  till  individual  plan  iK^rtldiwuts  In  the  form  of  monthly  annuity  con- 
tributions. This  stated  percentage  of  current  .salary  set  aside  as  deferred  com-  ^ 
licnsntion  is  true  e<iual  pay  for  e<iual  work,  and  is  not  contingent  upon  continuing 
in  employment. 

lu  practice,  this  means  that  the  average  college  leaeher  receives  greater  life- 
time l>enetits  than  his  or  her  cqunterixirt  in  industry.  Historically,  a  larger  Jiuui- 
l)er  of  women  than  men  have  left  their  jobs  before  vesting.  This  deprives  them 
of  jKMisiou  benefits  under  state  and  industrial  pl.ans.  By  contrast,  tliey  receiv<»  ' 
inunedla'te  and  full,  vesting  of  benefits  upon  plan  participation  under  colIeL^* 
plans  with  TtAA~,CUEP.  i  * 

The  TIAA-CREF  pension  system  provides  more  benetits  to  more  plan  parttci- 
pant.M  than  do  typical  Industrial  plans,  so*  naturally,  it  I.s  more  expensive.  TIA.Vs 
cooi>orating  institutions  typically  contribute  to  the  i>ension  plan  an  amount  equal 
to  12^4  percent  of  covered  payroll — two  or  even  three  times  the  amount  necessarx 
had  they  adopted  other  types  of  pension  plans.  The  colleges'  treatment  of  woman 
partioiixnits  in  their  TIAA-CREF  retirei^ent  plans— and  the  men  participiints 
also — is  well  ahead  of  their  treatment:  in  other  types  of  jKmsion  plans  and  far 
ahead  of  treatment  by  "no  plan"  employ^Jrs. /t  is  Ironical  indee<l  that  the  college 
plans  are  iwlnted  to  as  l>elng  "unfair"  to  women.  The  colleges*  commitment  to  a 
high  standard  of  individual  equity  Is  demonstrated  by  their  willingness  to  con- 
tinue to'assume  the  high  costs  of  this  ty4)e  of  plan  in  the  face  of  their  recent 
severe  financial  d  I  file  ul  ties.  ^  , 
^  Jt  Is  unfortunate  that  the  issue  of  equal  lifetime  versus  equal  periodic  benefits 
imder  the  single  life  annuity  option  has  clouded  any  discussion  of  the  iWl  and 
aetnal  retiremerft  security  offered  by  our  colleges'to  tlieir  men  and  women  employ- 
ees compar(»d  with  other  employments. 

COMPULSION,  OR  CIIOICK?  O 

Toot's  look  ^liVectly  at  the  choices  before  us.  Alternative^^  impo.ses  a  .speeifii^ 
narrow  concept,  the  approach  that  single  life  annuity  options,  among  the  many 
retirement  options  available,  must  provide  the  sanie  pcrmlic  benefits  to  womeii 
as  to  men  of  the  same  ago  and  history  of  plan  participation.  Alternative  B  also 
provides  that  as  one  choice.  But  In  addition.  Alternative  B  allows  th^  choiCf»  of 
e(|ual  pay  for  equal  work  providing  equal  lifetime  beuefiLs  under  all  opUons.  Thus. 
It  allows  colleges  and  their  staff  members  to  choos(»  an  approach  best  r.vMaX 
their  situations,  requirements,  and  judgments  as  to  what  is  fair. 
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At  «•*»«<?  here  a  not  a  iiuafidn  of  whether  participants  nmler  TIAA-CUKF  get 
I.e nettl^they  aU  do.  for  under  the  TIAA-CRKF  Iinin«Ilately  veHt«I  plans,  everj 
articuTnt  fla^^^^  !  >Thereas  Alternative  A  does  nothing  for  employ- 

cr.X  plnnf\Ju^^         do  ^luamvorfc  bnt  don't  do  It  long  en6ngh  for  any 

^""'MU^lUTr^M  a  question  oC  benefits  ior  a  •J"""'V'UPpZ\l^"o- 
oi)fton^  available  for  a  couple  of  comparable  ages  under  ilAA-tKBF  planb  pro- 
vh^tKme  l^rlodic  benefits  regardless  o?  wluniier  fhfl  employee  is  a  "mn  or  a  , 
w  mm".  So  the  oiily  issue  Is  whether  the  periodic  amount  for  a  woman  selecting 
•singiriite  optronTshouId  be  raised' above  Its'aeti.arial  value  in  order  to  achieve- 

"^m^nTavl^^mot  adequacy  of  retirement,  benefits.  Qur  partlelpatlug  iusti- 
tnUo  ns  nseas'a  standard  of  adequacy  a  guldejine  Jointly  «<'<'llt«>  ^"""'^^ 
\s«ociation  of  Tjniversity  Professors  and  the  Association  of  AAieriean  Co Hegeb. 
Um^r'  hW  gu  delihe,  post-retirement  dispttsabfe  income  for  long-term  PactiCMmnts  .. 
sl  ould  i)e  two-thirds  of  the  disposable  income  immediately  l«fore  retirement, 

X  I'rov  si^  for  continuing  more  than  half  of  .such  ,>*ti>-?">V?*  ,  "hmLh.!  ' 
surviving  spouse."  Cflrrenf  fundiiig  for  over  OT,  percent  of  our  Individual  ParUcI- 
p  nts  "  ata  rate  sufficient  to  meet  the  guiUenne's  standard  for  couples.  ANTien 
therels  no  sjK)ius^  the  one-life  annuity  can  be  substantially  greater  than  called  for 

^^in/'if^lM^lf'^i-^'^riXxf,  TIAA-CUEF  system  can  continue  t.o  provide 
pensions  timt  are  In  all  respects  fully  funded,  lmnie<llately  vestech  and  i>ofta  >le. 
The  very  features  that  make  I'lAA's  plans'so  attractive'  also  make  theni  vulnef- 
lal.lp  when  eha'hges,  such  its  those  implied  I)y  Alternative  A  are  suggested. 
•  The  a'lA  V--CREF  svstem  is' vulnerable  because  it  allocates  exact  benefits 
to  wltlcl mlivhluals  in  the  year  that- they  are  eanied.  The  specificity  of  t  tese 
iSt s  is  result  of  tHe  .svstem's  Immediate  vesting  and  f muling  and,  ni  turn 
re^s  i  1  poi  tab  1  tv.  The  level  of  benefits  is  determined  by  scientifically  al.pl.ed 
acu mrl"l  fac  ors.  And  formulae  that  translat6  mortality  experience,  n  erest 
iSas  ftml  expenses  Into  aimulty  rates.  These  tables  and  formulae  are  '  tair 
1  i     iXS?^^^^  "IK)n  retirement,  receive  an 

animily  wltlVrprosiKJetiv^  value  exactly  equal  to  the  total  fund  accumulated. 

"^I'nt'iri^'rtLke  "et^veen  Alternative  B,  whici,  allow.s  f^.e^'he--  eq.m^ 
cost  for  equol  aetuaflaf  benefits  or  greater  cost  for  equal  periw  Ic  benefits  and 
Alternative  A,  which,  ihsorder  t(i  achieve  equal  periodic  benefits,  rei'  ^es  col- 
leges to  raise Denefits  aboVe  their  actuarial  value  for  tbose  womqu  who  select 

single  life  options.  \,        .  ^  . 

IF  Ai.TKKXATivE  A  -IS  CI^os^;^  :         J  . 

At  risk  Is  the  college.s'  right  tJNcphtinue'  to  ehoose  a  fair  retirement  plan 
that  provides  full  actuarial  'equality  for  all  i>artlclpant.s  at  all  tiiuM. 

At  risk  Is  an  extraordinarily  succe-ssftiirenslon  »«"n"!;?n>e«t  wi  h  the  ^n  que 
eharacteristlcs  of  immediate  vesting, -full,  funding,  and- portability  proUdert 
through  Individual  contracts  liml  assur<^  pa>-flient  of  benefits  regardless  of  tne 
later- attitudes  and  fortnnes  of  tbe  employer.  Instead  of  establlshInK  a  stmulara 
that  pneourages.  Or  at  least  permlt.S,  all  pensloiisi)Ians  to  adopt  these  "e-'-l'-nl'le 
features,  the  Ol'CO  Is  considering  a  restrictive  >itn>«H'rd  tliat  disqourages  or 

*^^"KverTsimges^     nietliml  for  providing  equal  periodic  benefits  to  men  and 
women  under  single  life  options  hsis  contained  .serious  defects  that  would  result 
in  Impaired  portability,  seripu.s  discrimination  acaiarit  one 
Inappropriate  burdens  being  place  upon  tlie  ejnployer  or./\  or.st  of  nil,  the  ultimate 
breakdown  of  the  whole  philosophy  of  the  college  retlrf<ment  system. 

/  > 

•    ^  SUMMARV  ^  /  ' 

If  thero  is  n  fumlnmen^i!  imfnlrness,  n  discrimliiatlon.  it  is  lii  tlje  mnnnor 
Hint  lif(»— or  ratlior  donth— -trents  men.  Dt»nni  anives  on  nvprntro  four  years 
oarljor  for  men  than  womrn.  It.  then.  xmUuv  \h  inaKo  sure  that  men  a.s  a 
irroup  receive  l)nck  over  their  sliorter  lif<'time  th/  <=avinjr.^  that  liave  heen  ?et 
'  aside  for  their  and  thoJr  wives'  retirement?  T,s  n/t  the  Imrden  of  proof  heavdv 
rtn  those  who  would  dl.s^nrd  known  data  and  sJund  actuarial  pnnciide?.  and, 
tinder  certain  .«n?rg^<«tIons  that  have  heen  mad(J  divert  in^^ney  from  maJo  em- 
plovees  and  their  wi\e.s  to  support  single  female  omptoyee.s?  Is  not  the  hurdon  of 
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proof  on  thoue  who  utt  willing  to  run  the  danger  of  disrupting ihe  one'natlon- 
wide  full  J  transferable  and  funded  pension  plan?  '  ' 
'  « There  Is  no  way  to  *'\vlsh  away';  the  fact  of  women's  longer  lifespan  by 
stating  that  it  doesn't  exist.  In  oxu^  way  or  another, 'plan  ^contributions  must  be 
greater  for  women  or  periodic  benefits  under  the  single  life  retirement  option 
must  either  be  lesR  or  s'ibsidlzed  by  reducing  men's  betfeiits. 
J^huB  we  support  your  Alternative  B,  which  Is  the  only  onerof  the  alternatives 
resented  that  provides  the  right  for  higher  education  to  continue  to  provide 
equal  pay  for  equal^worJc  through  the  iprovlsion  of  actuarially  equal  benefits. 


Memorandum 
1.  i:?TaoDUcnox 

This  memorandum  is  submitted  on  behalt  of  the  college  retirement  system 
administered  by  Teachers,  Insurance  and  Annuity  Association,  College  Retire- 
ment Equities  Fund  (TJAA-CRBF)  ?n  response  to  an  invitation  for  comments 
on.  regulatiohs  proposed  by.  the  Office  of  Civil  Rights  of  the  Department  of 
Health,  Education,  and  Welfare  (HEAy)*'*to  effectuate  Title  IX  of  Uie  Educa- 
tion Amendments  of J1972  (20  U.S.C.  ||  1681  et  aeq,),  ,  .  39  Fed.  Reg,  22228- 
22240  (June  20, 1974).  Title  IX  prohibits  sex  discriminaUon  in  federally-assisted 
education  program»v  Jncluding  employment  discrimination  by  educational  insti- 
tutions receiving  federal  financial  assistance.  These  comments  are  concerned 
solely  with  the  proposed  stamlards  prohibiting  discrimination  in  fringe  lienefit  ' 
,  programs  made  available  to  employee.^.  Specifically,  Section  86.46(b)  (2)  provides : 
(b  >  Prohibitiont,-^A  recipient  shall  not : 

/      ♦  ,     '      •  ♦  *      '       ^JH«  «  • 

\»x^^^  Adminii^ter, -operate,  offer,  or  participate  in  a  fringe  benefit  plan  which 
iy^s  not  provide  either  for  equal  periodic  benefits  for  members  of  each  sex,  or 
for  equal  contrlbutlon^i  to  the  plan  by  such  recipient  for  members  of  each 
'  sex. ...  *•  -    f , 

'This  provision  Is  consistent  wit'h  the  present  Sex  Piscrimination  Guideline^ of 
the  Office  of  Federal  Contract  Compliance  (OFCC)  and  with  comparable  mterpre- 
tatlons  of  the  Wa^  and  Hour  Administrator  under  the  Equal  Pay  Act.  TIAA- 
CWRF  supports  tl^  adoption  of  SecHon  8e.'*5(b)  (2), 

The  introduction  to  Jthe  proposed  regulations  Invites  comments  on  three  altema- 
iJL???l«v"*  °"  discrimination  in  fringe  benefit  programs,  Including  Section 
8(J.46(b)  (2)  as  quoted  above.  39  Fed.  Reg.  at  22230-22231,  The  second  alternative 
/Vill^^l"^^^  ^3?^  Employment  Opportunity  Commission 

(**BOC)  in  its  19j2  revision  to  It«  Sex  IMscrimination  Guidelines,*  Under  this 
provlsloh  EEOC  has  asserted  that  pension  plans  liMe  Ihe  college  reUrement  sv^ 
tem  administered,  by  TIAA-CREF,  which  Involve  equal  emplover  contributions 
JOT  equally-sltuated  nien  and  women,  as  well  as  retirement  benefits  which  are 
actuarially  equal,  nonethel^  discriminate  on  the  basis  of  sex  since  the  life 
expectancy^advanUge  of  females  over  males  results  In  lower  periodic  benefits  for 
women  under  certain  retirement  options.*  The  third  alternative  would  "mandate  • 
the  u«e.(»  premium  rate  tables  which  do  not  differentiate  on  the  basls.of.sex,  . . 

Olierfvare  four  federal  prohibitions  against  discriminaUon  on  the  basis  of  sex 
In  the  emcOojrment  practices  of  colleges  and  universities : 
•  ^^^^  %iarPay  Act  of  1963,  Section.6(^)  of  the  Fair  Lab*r  Standards  Act  ' 
of  1Q38,  as  amended., 20  U.S.C.  |  20e(d),  makes  It  unlawful  foi  a  covered  em- 
ployer to  dlscriminjlte  in  compensation  on  the  basis  of  sex  betweefl.  emplovees 
performing  "equal  work,".  The  Equal  Pay  Act  Is  administered  and  enforced  by 
the  Secri'lttr:r  of  Labor, 

2.  Execnilve  Order  1124«,  as  amended  by  Executive  Order  11376.  prohibits 
federal  contractors  from,  inter  aZfa,  discriminating  in  employinention  the  basis. 

'  ad"^Jnistration  of  the  Executive  Order  is  supervised  and  coordinated' 

by  fhe  OflSce  of  :Federal  Contract  Coinpliance  Vithin  the  Department  of  TJibor, 

3.  Title  vn  of  the  Civil  Rijrtitii  Act  of  1964: 42  U,S.C.  M  2000e  et  neq.,  prohibits 
employers  from,  inter  aha,  discriminating  as  to  compensation  on  the  basis  of 
sex,  Title-VII  is  administered  and  enforced  by  the  Equal  Employment ,Oppor. 
tnulty  Commission.  ^ 

4.  Title  TX^of  the  Education  Arqendments  of  1972,  20  U.S.C.  II16S1  et 
provides  that  no  ^rson  shall  be  subject  to  discrimination  on  the  basis  of  .<^ex 

i?no,Tj.ii,  iift04.»  U).  (ii72). 

»  EEOC  Decision  No,  T4-118.  CCH  EEOC  Dec.  T  C431  (April  2C,  19T4), 
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„„„er  any  od.|cn.io»i  I-^oKran.  receivi.^' f«ler^^^^^^^^^^^ 


"S";«llT.l.y.\he  .EEO^,  among 


tern  Ui«:riminates  on  tlie  basis  of  sex.  Not  even  Jit-uv;  "> 
"u  isex"  tables  as  suggested  in  IlKWs  third  alternntive,  is  tlie '^<nly'*iueans  *f 
c^Sng  t'tt'iL  rlTvife*!  guideline?.' aM.e  discus^^ 

ciimMit  a-'oncy  positions  and  the  .serious  cousequences  for  iuiportaiU  foatu.es  or 

•  tl  Ico  legS  retiremen  which  could  fesult  if  the  EEOC  posltWn  or  n.anda- 
.    'tory  ^  nflo^'  I*                 required  by  HEW.  It  then  demonstrate\that  ti.ese 

Knatil^^  ar'-rcontrary  to-  tllS, provisions  of  IMtle  VII.  the  manifest  intent  of 
Congress,  as  well  as  basic  concepts  of  logic  and  e^quity. 
.(^   .-1.  Current  AdmiiiMrame  PositiOM  .  V  , 

Tlifc  i)re.sont  conflict  in  administrative  interpretations  on  scx-ljased  diMinina- 
tion  in  conVien.sation  was  created  by  BKQG's  change  of  position 
i  i  tia  Sex  JJiscrinilnation  Cftiidolines  .stated  that  tlio  equal  pay  for  equa,!  NOrk 
s?m  d anls  o/the  iiua  Pav  Act  NVonld  be  applied  in  determining  "nlawfnl  sex 
d  sir  Catio.  in  con  pensati^  under  Title  VII  and  that  releiaat  AAng.\,and 
'     Hour    W  would  bo  adopted.'  Moreover  ^EOC  decisions  have 

plitHl  the  equal  pay  .standards  and  have  indicated        «*">!^^«  '^f,^^^^^^^^^^ 
•     '  Wage  and  Hour  interpretations  on  equal  pay  issues.'-lJy  IDCS),  1  o^^ever  F.EOt. 
was  finding  "reasonable  cause"  to  DelieVe  that  certain  wage  differentials  te- 
\m.n  male  and  female  employees  constituted  unlawful  ^^^^'l^f™^ 
Title  VII  without  respect  to  whether  they  were  permissible  under  the  Lq  lal 
.  Im'  v  Aet.Mn  that  same  year,  an  KEOC  representative  stated  that  I'e  Conumssio  I 
had  m  J  it  necessary  "to  go  beyond"  tUe  <"qual  Pn>^f'«^<        I"  '  f.  "f,     ' ' 
sncciftc  factual  situations  and  that  it  was  reconsidering  its  pos  tion  in.  the  in 
.    sVraiVce  area.^  The  KEOC  dijl-not  stafe  a  further  position  on  this  subject  until 
?  Hcwistou  of  its  gui.leline.s^in  1072,  when  it  declared  that  it  would^no  ongei 
elsfder  itself  lx>nml  by  Wage  and  Hour  equal  P">\'''tfn>retations;^ and  thai 

•  ,«iisio«M)hins  which,  difrereiiti.ite  "in  bdn.efits  on  the  basis  of  Sex  •  violate  Title 

'  ^  SMtion  (50-20.5  of  the  current' OFCC  Sex  Discrimination  Guidelines  reflects  a 
cleafdecLsioil  bv  the  Department  of  LalK,!;  to  apply  Equal  Pay  Act  s<amlards  to 
-  quwitions  of  sex  diHCrimlnation  in  compensation  "'i^^r  the  Kxecutiye  Order  T  .w 
■     is  apparent  not  bnly  in  the  explicit  directive  to  pK;C  to  consult  Y'"' "Xi^"f,? 
and  Hour  Administrator  on  matters  covere<l  by  both  the  Act  and  the  Order,  Imt 
al.so  in  the  provision  that  "the  employer  will  not  l>e  considered  to  1'"  c  vio- 
lured ...  tthel  guidelines  if  Ids  contributions  are  the  same- for  men  and  women 
or  if  the  re.snlting  l>caeflts  are  equal.""  This  '""^'^P™,^''?'""  "ij:^.^^^ 
nretation  of^the  Wage  and  Hour  Adminl.strator  set  forth  m  Sectibn  80O.m(dj 
>f  41ie  »iual  Pa/  Interpretative  Uidletiii."  In  an  opinion  letter  of  August  2... 
a«TO.  the  Administrator  speciflcilly  .held  that  pou.sion  contributions  "rt'  ^^^R^f 
suliject  to  cohiparison  under  the  Act  and  tliat  the  test  of .  Section  S00.116(d) 

"'Sn  DS^"2V"SoFrX5  invited  public  comuients  on  propo,=e,l  revisions-, 
to  »s        Discrin.^^        Guidelines.      V«l.  Reg.  ^mM.m  Sectio.H»-20.3 
(c)'Of  the  pr<>iK).sed  guidelines  contained  alternative  and  inconsistent  V^^^^^s 
to  the  Imslc  prohibition  against  discrimination  in  W'lge  benefits.  ^VUernaMve  A 
Is  the  position  adopted  by  EEOO  in  3072.  "Alternative  B"  is  the  current  OFCG/ 
Wrtge-IIonr  position.  "  "  * 

•  '^-DerlMi^Ko^' 71-1462.  CCn  EEOC  Dec.  ?  rfsi!)  n.  1  (Murch  1;  1971)  :  Decision  No. 

'"«S^«'li'kcr«^"'^  ^-"i- 

'^-^^.^^XX'^mr^^^^^^^^  'T^/c  TIT  ot  V,c^l9Ci  Civil 

ItinhtAAot,  ecu  Emnl.  Prao.  Oiildc,  ^  8004  (April  10, 19C9).  ^ 
•     C.RK.  «  l«04.8(e)  an72).  ^ 

P       •  5o  c.y.n,  i  ioo4.»(f )  (iots). 

J*>41  CF»R.  I  00-20.*3(o). 

.     .  nffs-A  WftVl!^^^^^^^^^  O.",  'O'-^^.  This  pojiUlon  Tr;i«  recently  renfflrmod  by  ^P^njjn 

•    lotfor  which  recognized  tlie  confllctinc  KEOC  [^^^JVl^l^^^^'lT^ ^ll^^^^^^^  feU^r 
nate  nnv  chanjre  In  our  position  In  the  Jnjmedlate  fntiin*  '  TVaco  ^JJ^^^or^^^^^^^ 
No  1'>7r»  (^VII-224^  April  2fi.  1973.  Of.  Inland  Slccl  Co.  V.  NLUH,  liO  I  .  2d  24*  (<Ui  vir. 
194S).  cert,  aenled,  300  U.S;  900  (1949). 
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In  rorfpoiKSf  tu  this  iii\llatioii  ai^proxinitcliv  <500  c-uiuinents  were  filed  with 
OFCC/'  Though  the  i»roi>o>o(l  ^'lUdeHnes  oAored  a  broad  ranpre  of  topics,  a|>- 
proxiiiiatoly  SO  iHjrcent  of  the  coiumentis  were  siiluiiittjHl  by  college^  and  uni- 
\erMtieh  in  .snpiwrt  oC  "Alternative  J5."  Based  on  these  eoninienti>,  OKCC  decided 
to  hold  public  hearings  on  Alternatlveii  A  and  15.  These  hearings  were  held  on 
September  U  and  10,  107J..  Along  with  other  intere.ste<l  imrtiei>^  representatives 
of  TJAA-GUKB' a]i>eare<l  andsnbniitted  expert  teHtlniony, 

In  its  capacity  as  the  eonipHanec  a«eney  for  the  acadt^niic  community  under 
'  ExeciWti^e  Order  yV24t>.  as  amended,  IIKW  lis  rtMpdred  to  follow  the  inten>»'ota' 
thins  of  OFCC.  Indeed,  ihe  Higher  t^lncatlon  (juidWine.s.  JrauHuiitted  to  college 
and  university  presidents  on  October  1,  197L\  specifically  j<do|)te(l  the  present, 
OFCC/  Wa^'e-IIonr  ixwitlon  on  sex  dibcrinn nation  in  iKjnsion  programs,  though 
the  contrary  lOKOC  po:>ition  is  noted. 

JWli'lle  so-called  "uni.yx"  tables  are  t^ften  mentioned  as  one  nieans  for  comply- 
iuj:  \\itU  the  current  BKuC  guuleline.^or  **AIternati\e  A"  of  the  proiwsed  OFCC 
guidelines,  no  agency  ti>  tlate  has  mandated  tke  iK>e  of  ^uih  ta)»les.  As  noted  alcove, 
KKOC  T'onsidered  '"unitex"  tal>les  as  "^nil^  laic  of  several  po>biblc  \va,\s"  to 
<;oHiply'\vltl*r  l(s  posit i (J u  on  fringe  l>enclits.'"  ^  * 

Kffvct  of  KEOra  I'ositlon 

WIdle  none  of  the^e  adnunistrative  inlerpretati(*ns  has  the  force  of  law  which 
l»y  ilseltretparcs  eniplo>er  ctmipUance,  each  Wiadd  normally  he  entitled  to  defer- 
cnco  by  c<airts  calleil  on  to  dcnide  castas  in\<>I\ing  the  resi>ei;tive  statutes  or 
ordiM^.'"  If  the  ciniil.->  sliould  nltlnmtel>  follow^  the  KKOC  position  prohihitJug 
an>  dilTurentiatiofi  in  jjirlmlic  bcnulit  payments,  rcv^inlUss  of  cost  considerations, 
the  appPKU'h  pension.-N  follo\\ed  by  the  TIAA-CUKK  college  vetirement  system 
and  most  other  "Ootlned  Contrihutiou"  plans   vvouhl  be  (udawed. 

bmler  Uictypaal  plan,  the  employer  autl  employee  contribute  fi.ved  i)ercentages 
of  the  enii>loyee's  salary  monthly.  These  contributions  are  exactly  e<pihl  for 
<;mplo\ee.s  earning  tla.*  ^auic  salary  reganlless  of  sex  and  pro\ide  an  immwliately 
vested,  fully  funded  and  broadly  portable  plan.*' 

The  abseru'fr  of  the>o  features  In  most  industrial  and  governmental  plans  which 
are  clussihed  as  •*I>enncd  Benellt'  plans''*  created  the  inipetaji  for  tlie  recent 


"  UNA  Dnlly  Lnbor  Keport  Xo.  M9  nt  A-1  (August  1, 1074). 
'  *      /rf.  ,  *  .  * 

Sc**  HHpra  notft 

e.g.,  Grlrg"*  v.  Duke  Power  Co..  401  U.S.  424,  434-433  (lOVl)  :  Krcnimn  v.  City 
Sforcat  Inc.,  47{}  F.  2d  233  (5th  Clr.  1973)  ;  hut  nee  Esplnoza  v.  Farnh  Mfg.  Co.,  414  U.S. 

so(ii)7;n.  ■      -  '  J. 

ir'flie  TIAA  proRram  w»»  Initially Tstnbhslied  In ^018  «s  it  result  of  n  study  flnnnood  by 
ih(*  Caruej;le  Foundation  to  provide  a  viable  pension  system  for  those*  engaccd  la  )ili;hor 
cthjintiOu  M»  n  Mieank  of  cnhnnelnp;  their  status.  The  bat^lj:  proj?rnm  ua<;  modified  In  1052 
^vlIh  the  erontlon  of  College  Retlremcot  Kqaltle^  Kiind»  (li«  flrst  varlnble^  aniuiltj  to  pro- 
vide protectloi  agftlnHt  the  devastttln^j  eifccU  of  Inflation  through  Investments  In  cijoltlei 
on  Mialf  of  pjirtlelnaats.  t  ^  v 

»*Define<l  Conlrloutlon  plans  sOch  ns  those  of  TIAA  arc  clcnrly  authorized  a?  pension 
nrosrnms  involvlwj?  equal  eontrlbutlons  under  Wage  and  Hour  Interpretations  of  the  Kaoal 
Pny  Act.  29  C.F.R.  1800.110(d)  ;  Wn^e  and  Hour  Opinion  Letter  No.  1276  (WU^224K 
April  26.  1973.  They  could  alvo  qualify  as  prOgrnniA  nrovldhnc  equal  benefltft  since  tlielr 
pn>meniH  are  hatred  on' the  t>est  nvalinble  nctuarlnl  data  to  Insifce  thnt  periodic  paymentx 
cTpK^Tid  the  aednmulntcd  funds  as  fully  and  fairly  ns  It  Ik  poHHlhle  to  do.  ^ce  Attachment  A 
niid  dlMCusHion  at, pp.  17-22,  fn/rrt.  Hojrever.  Mnce  ihe  actuarTRl  tables  uned  result  In  a 
loupr  level  of  periodic  payments  to  women  than  men.  KKOC  considers  that  such  Deflnc<l 
Conirllaitlon  plans  vlolnte  lU  rerlseM  Guidelines  nnd  Title  VII.-  ^ 

^"^Over  S0%  of  private,  four  year  collejres  nnd  universities  and  one-third  of  the  public 
tn<tttutlon{«  participate  In  TIAA-CHKF,  If  an  employee  transfers  to  n  non^rtlclpatln;; 
lastitutlon,  coutj^lbutlous  may  he  continued  Individually  or  the  contract  mny  be  loft  oa  a 
pahhu'p  ba»<ls.     i  * 

'^In  nddltlon,  the  WRular  and  nondiscriminatory  funding  of  TIAA-CREP  plans  ma^jos 
It  po««Ible  for  oiaploye4'S  to  allocate  all  or  a  part  of  tlio  euiplo>vr*&  eontrlbtjtlon  bt^tweoa 
the  llxod  Invonie;  InveHtments  of  TIAA  and  the -equity  Investments  of  CRBF  aad  nssureM 
thai  men  nnd  women  with  the  same  Employment  historic*  will  rench  retirement  with 
Identical  necumu1ntloni«  of  retirement  contrlhutlonH.  At  the  time  of  retirement.  whea«eaoli 
nnnultant  Is. l)e><t  shie  to  Judge  personnl  needs,  he  or  she  may  select  from  n  wide  rnnce  of 
benefit  opilons.  The  pfrlmllc  level  of  heneftts  Is  then  actuarially  calculnted  based  on  the 
ace  nnd  sex  of  the  participant  In  llpht  of  the  benefit  option  selected.  The  difference  In 
l>erlndlc  payments  baved  on  sex  will  vary  with  the  option  selected,  It  Is  most  pronounced 
ander  n  Mraljrht,  sln;;le  life  annuity.  The  difference  narrows  where  a  guarantee  period  Is 
ndded.  nnd  disappears  under  certain  Joint  life  options.  Set  Exhibit  1. 

'^radcr  such  plnns,  pension  commitments  are  made  in  th6  form  of  ''retirement  Income 
eredlt.*^'' — n  promise  to  pay  a  predetermined  percentage  of  laUrr  for  each,  yenr  or  flual 
years  ai  eninoynicnt.  IIo\vev<ir.  the  NChtlnff  of  such  comuiltiijent.s  1«  Kenerallv  uulto  llmltiMl 
ind  dehived  nndms  a  re«ult  many  participants  In  such  plans  do  not  qualify  for  benefits. 
^ee  Prellmlnnry  Report  of  the  Prlrate  welfare  nnd  Pension  J»lan  Study.  1071.  %Subeoni- 
lalitee  on  Lnbor.  1st  Sess,  at  p.  8.  The  absence  of  early  vestlnpt'from  most  pension  plans 
bns  a  particularly  severe  Impact  on  women  who  move  in  ami  out  of  Iho  work  force  with 
greater  fre<|Uency  thaa  ujenj       /  «  '  * 
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'"''41fnrTo"s!vittbiii''  to  Duiinea  Beuefif  i)laus  with,  sill  «f  tlif  (liwulv:iiitiiRCs  for 

I  .s,.  hi  Attnclimi.!  t  15,  oiicli  of  tla-m  would  re<|uin.  uii.plo.VL.rs  o  imy^ip  «» 
■  on^  ^H  l  sioll  Losts  for  fcinalL"  eiiiiiloyot's  tliMM  for  mail;  cinpl'WL'w"  iiiul 

r^Ui 'rtiri.rc."Ia  nuulins.  vcs.i.'.g  ...Kl  .mrtul.ility  of  the  college  rctlro- 
iiiciit  systtin. 

.1    ,Nir.!U-.lKrATi0NS  <M.BU  THE  KQX^U  I-AY  ACT  Ml  ST  SKllVE  AS  '0« 
-    t-NIKOOl  IKDEUAl.  rOMCY  O.N  bKX  I.IScmMI.N ATION  I.V  COMl'KNSATIO.N 

Kl-dcN  ciiiront  position  that  it  can  disrosanl  the  iutciprotatlons  of  the  -VVn^e 
1  iV      V       uii-.ir.ir  ii'iiori";  both  the  express  terms  anil  legislative  hlstojry 
!iril  .Te.men  A^^^^^^^^^^^^^  latter' reeognilion  of  the  force  (^^.tlnit 

of  the        i„.  fho  h        rv"  it  llatlv  poatradicts  the  iM).siti6n  the 

?M'?!r  .d^,te^l      li*"    Sa  g.  i  eiiuc^;.  in  which  it  properly  reeo;nfl-/.ed  the 
;.  v^^/f  ,  ,1  L  1>\-  the  W  aw  an.l  Honi-  Administrator  an 

nr;"r    V'  a  <  ar  l^  0  'iltle  Yll."  Against ;this  haekgronn.l. 

carUMintid     ed  tlnit  the  courts  will  reject  the  r.una.is. OuV  current  stuiul- 
'j1  e  W  "e  and         Interpretatiou'on  iK-nsion  plans  Is  ll!:.>ly  to  \K'  npl.el.  hy 
the  court  m.t^^^^^^^  those  inrerpre.ations  are  entitled  to  grent  <  {•  oren  -^; 

iiif  heciiL'e  thev  e(.rieetlv  rellett  the  c(uign's>ional  I'.itent  omhodied  n  tlie  J-.<i  at 
S  Icn^di^us^V^^^        flly  i"  Attaclnaent  I),  the  leglslatia.  history  of  the 

"J.rVrn'ii^  ^^'Xn  K>"e.ri;l  m;;';^?L^' mV".cr\..a„  \n  nan"...  lM„n  A  ^.In  .o  t.u.t 

a  iM.sltloa         I"  by  tlie  Itcniiett  AnionJaicnt  «o  do/or  to 

spwitlcally  noted:  prol.lbltcd  Presldontliil  notion  In  the  nrch  of  fair  cmploy- 

,„..1.m',!I  fed^.r"l-oT  forrailj  «ssl"l"d  contn,.!..  tUo  K,«'cailv..  Is  1,  ul  ..y  the  .M-r-^s 

prohililtloiisof  Title  VII.  * 
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Equal  l*a,v  Act  den rly  reflects  congrassionnl  Intent  tlwt  It  was  approprlnte  to 
consUler  that  demonstrated  differences  In  i)ension  wst.s  for  ninlcs  and  females 
cons/it nte<l  •*a  factor  other  llian  i<ex"  whlcli  would  Jiistlfj  differential  treatment 
wider  the  Equal  Pay  Act.  \ 
.  The  Wage  aud  Hour  Adndnlstrator  y^ry  clwirly  recoicnized  the  directive  of 
Congress  to  consider  such  co.sis*  His  .suh.s*e<]uent  inrerpretallons  witli  reKi)OCt  io 
pensions  were  consistent  with  tliat  d! recti vc,  as  well  na  with  the  basic  "equal 
pay"  principle  omlHKllod  in  the  legislation,  Ihe.prineiplo  I  hat  overall  conii)ensat!on 
Hboth  payments  umde  directly  to  and  on  l>ehajf  uf  male  and  fl^ntalu  cniployeca) 
2>honId  Ih>  the  same. 

Obviously  as  the  AdnUuistrator  has  held,  pension  plans  which  provide  eqiuil 
employer  contributions  for  men  and  woaien  comply  with  the  Equal  Pay  Act** 
If  {here  Iiad  to  l>c  a  choice  lH*tween  this  approach  and  (he  alternative  of  c<pial 
i>eriodlc  iKmuHts,  in  terms  oC' their  harmony  with  tlic  concept  of  equal  {Kiy,  the 
equal  contrUmtlon  approach  would  necessarily  prevail. 

X!om|H;lliuK  emphoers  to  incur  extra  costs  fcfr  female  pmploycos  l^y  mandating 
hi;;her.  i>ensl(»i|  contributions  for  them  does  more  ^Imn  viola f«;  prineiples  r^t 
equality  l)etween  the  sexes.  It  .also  \iolates  the  undftriylnK  idillosophy  of  the 
Equal  Pay  Act  and  sound  eoni]»ensjitiou  practice  because  it  adopts  the  view  that 
Women  should  be  paid  more,  not  for  the  work  tbey  do,  but  l>ecuuse  they  Imvo 
a  unique  need— they  li\e  bMmer.  That  \l(«\v  Is  the  fenmle  version  of  the  sexist 
position  wIiIlIi  was  rejcucd  during  the  Equal  Paj  debates  of  As  Congress- 
woman  Grnnaban  stated-:  , 

t\Vja>:e  scales  must  reflect  the  skills  used,  rather  than  the  i>crsonal  needs 
of  the  Worker  for  aiore  or  less  pay  than  anotlier  worker,"* 

This  1#  undoulitedly  the  rorn'Ct  conception  of  the  functlcm  of  eompensatlon. 
and  ha5  been  ndoi>ted  In  the  Wa^o  and  Hour  Administrator's  laten^retatlvi* 
Bulletin  where  the  use  of  'lioad  of  liouseliold"  status  as  a  basis  for  paylmr 
different  wa^e  rates  was  rejected :  » 

.  .  .  .Since  the  normal  pay  practice  in  the  United  States  Is  to  set  a-waj^e  rate 
In  acct>rdance  with  tlu^  requlremeat«  of  tlie  jol)  itself  and  since  a  *'head  of 
family'^^status  l>ears  no  relation^thtp  to  the  rcqnlrements  of  tlie  job  or  to  the 
individuars  i)erfonnance  on  the  job.  the  general  position  of  the  Socretnry  of 
ljil>or  and  the  AdndntHtrntor.  Is  that  they  are  not  preparcfl  to  conclmre  that 
any  differtMitial  allegedly  based  on  such  status  Js -based  on  a  '*factor  other  than 
sex**  within  the  intent  of  thestatute.**  ✓ 

Bnse<l  on  the  fore^coinp,  it  Is  subndtted  that  the  Jntenvsts  of  a  uniform  federal 
jmllcy  on  sex  discrimination  In  componsatipn  can  only  l>o  sorveil  liy  HKW*.** 
adoption  of  proposed  Section  S<5.4C(bj  (2),  which  is  consistent  with  the  current 
OKCC/Wage-Hour  position. 


»0n  Jnn^  IS.  tt^i»  th^  Admihlfftrittor  quotcA  from  tb«  Senate  Rfportiund  declared: 
It  Appeared  to  l>«  the  intenr'of  ConcreM  thnt  the  queiitSon  of  coKt  fnctor^.  tho.r 
r^Ifttc  to  the  appHcAtloa  of  the  e<]ual  nay  prortttont  of  the  Fair  Labor  Stimdiinlii  Act, 
"  ^nhwiia  b^. taken  into  couiilderatlon  when  Jt  determinatina  in  made  acJto  irhat  conntl- 
tittf^  A  justifiable  waxe  diflrerenttal  between  employee  of  the  oppo«iti*  ttx  who  are 
nerfofmrnx  eqnal  work  within  the  mennincof  the  statute. 
,    K.VA  Wace  *  flour  Man..  05 :  «07. 

'^Kmployer  mntribiitioDK  hare  been  the  focu$  of?  the  Act**  appHcitloD  to  penMon  plans 
jiince  thQ  fifi't  opinion  letter  on  the  nubject :  ;  « 

...  we  hare  now  arrlred  at  a  determination  that  an  employer'^  cs;%irih¥tUin0  to>a 
plan  proridlnx  retirement  or  penMon  henefiti  to  hit  employee*  will  I>e  eonildered  Mi 
•  "wn^a'*  witbln  the  meanlni?  of  the  Equal  PaiyUcL  (Kmphaain  add«^.)  / 
«WII-70.  |)N'2V  Ware  k  Hour  Man.  95:  ft58.  Saeh  contribution!  rather  than  4he  benefit* 
^^^elr^«A^^  tUo  th^  focu*  of  the  Fair  L.ibor  StandArd*  Act**  treatment  of  "old  nee**  and 
ti rente nt"  plann  for  OTertlme  purpoftet.  Bee  7e(4)  pt  the  Fair  Labor  Standird*  Act  of 
JOnS.  ajt  amendfil.  Sa  U.R.d  t  liOtte)  (4).  Thli  treJitmHit  of  pentlohi  U  iterant,  not  onlr 
TK>c.iU«o  th«>  Knnal  Pay  Act  is  an  amendment  to  th^  X'alr  Labor  StAndardt  Act,  but  aim 
lKraii«e  the  .\dmlnlfttrator  la  hU  Interpretatlre  BalUdn  on  ttt«!  Kuitat  Fay  Act  reff'rv  to 
{7(M  |F^ner.illy  in  deftnlnjr  the  meantne  k€  wa^e*  429^  C.F.R*.  J  KOO.IIO)  and  f^peclficaliy 
adonti  the  lancuare^of  7re>(4)  in  liia  diacuMion  under  ISqfO.lW  (20  aP.K  J  ^OO.liaK 
Th^^»^^  ha:*  heen^  Comparable  focu*  on  emrloyerrCOBtribufionVntodef  th^  NLRA.  In  Jntttnd 
fitrrt  Co.,  77  XltKE  1,  enforced  tub  n^m,,  JmUnd  Stetl^i'yL^tlt,  not^  X^^  Mupr^,  the^Board 
Mi\  that  fii</ employer**  "monetary  contrlbXitl^n  to  ific  rennlOD-^lan  con4i(ti^e*^«n  eco^ 
nornic  cnhanrement  <)f  the  employee's  money  ■*aj5«  .,>  .••'aDd  waa  tbercfore  &  nhx^datory 
KUhi«M*t  of  bal^^.iininK  nader  the  Act.  «  ' 

«10SConc,Kec.  HI7lia  (1962).  :  ^    ;  .  ^ 

»20  CS.K^  t  S00,149.  It  fthould  be;  noted  tbat>efi!^lQn  wnuKle*  arejjot  determined  on 
tbt'  bjinU  or  r«rcu.  Tt'ulje  the  focuit  of  crltlcicm  Itaa-iMen  female jy^odlc  pirm^nt*  under 
a  Mnt*le-llf^  .innultj.  periodic  Vnefits  are  alfo  reduced  wh^r*  a /hiile  or^fcmnle  elect*  a 
jA^Int  nniniltT  with  his  or  b«r  *p<»n»ic  See  CxhlMt  1.  AVhll^  a  jiojipV  clearly  '/lI^edV•  more 
thin  An  iudlvidudi,  J;>)Dt  annuities  mast  retura  a.,  flxett  mccumutation  orer  (tvo  lifetimes 
.rather  than  one.    *  ' 
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m.  THE  EEOC  W:VISED  CU11.EUSES  Ox  'reXSIOX  PnO0B.^MS  AKE  U.N8E.M!0N.^Ie 

TI.A  rffor  Guidelines  on  pension!  not  only  disregard  the  spirit  and  •"bstauce 
«/l  ?«  J^^l  l"«v  Vet  b  It  «180  confoandi  notions  of  fairness  .«nd  logic.  As 

iii^ttASt^iJw  wW  condemned  >i  k  l«i«l8  for  employment 

frontal  in  emnloy^^^^^^^ 

l^hHt'^'Se^ui^te  S  «nsur.See  tnin^eUon. 

total  rnnount  PJld  «r  ««¥<,*'fl  *»,S*JKlSj?S«tri^       PU«».  Slnte  «h«  "»»  »U«  tamA 

nfiaa  of      Suprrae  0«rt  <  «5*<ii?2  "ifliiVtiS'i*  bit  aS^^  f*lr  Jn  form. 

Title  vn  ♦•nw^rlb^t  ».t  or^lT of  the -Utofwy  Gt.- 

cu,  ins  K.  2d     (5th  Or.  ms).   


"  S«>  AlturhnitBt  A.  W.  a-* 
•••  AGO  1973.  So.  21  <0«.  11. 1»T»). 
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(Mil  ihit  liroliU^U  llif  >.iU  i.f  iiMufaiin- ^lulkUs  will.  It  otaWMieil  diflfrrviit  rati'>-tur 
lijiilc  ami  feuinlcjt  hjiM'tl^uu  tlie  i^rfnliT  fi'iimlc  lift*  fXiKHtaiicy.  It  iioUhI. 

Tli?  problem  |)rc*>uiittMl  .  .  .  has  fctv-  imrallul«  In  tin-  luTuiofnre  decUk-d  ci\II 
ri^rhts  wises  I>tH-aii>c  tinliuarHj  vhil  rlMa,  like  n»n>titutiuiial  tmUti^,  lielmij;  u* 
Imllviilnul  iHTStiiis  uDiI  nut  to  da^M;^  t,f  ijorN4»n>.  (xfni'niHtle.N  aUntt  tUv  cla.ss 
of  pvrson^  !o  \\\\UU  I  he  cuniplaliiant  lK»Iim^;s  an?  ii>«aJIy  Inmialrrlal  U*  his 
or  hor  rights  under  n  thll  rights  stijiutf.  e\ui»  If  the>c  sencrahties  are  jrur. 
Mie  court  wdd  In  Diaz  \.  J*ni  Am^vrlatn  WorUl  Airhm^,  -142  VM  :{Sn  tnUi  Cir. 
1!»71 ),  ceri.  (U-n.  -ICH  T.S.  JKlt>,  ao     ed.  IM  -JOT.  0:»  S.Cr.  275  ( 1S)7J ) : 

.  .  I'an  Am  eatitiot  e.vclitde  all  inaU^  simple  berauHt^  ttwHt  ntale^i  nta> 
not  iterfonn  ndo<iuateIy  (as  8le\vard>;'Stewarde.sse.s3." 
ItiMinittce.  hi»\\i'\er.  Is  .sonu-tldns  which  I»>  It.s  wry  imliirc  applies  to  clasM'S 
€>f  iH^r.sonH.  Its  fund  Ion  Is  to  reduce  tnc/h  iVrio/  rljjk  h.v  lumping  i»er.soni»  to- 
;retlier  in  vlanm^n,  all  nnnnherK  iheu  :jharln^:  the  e«>Nt  «»f  the  total  rl>k  of  tin- 
chiss.  A  realUtIc  applitatiun  uf  h  tkll  rlfchth  .statute  tu  Insnrani-e  nniNt,.  there 
•  f>>re.  flea  I  with  ilie  ihi%s  vIinracterlMles  t»f  ihi.  lu.surnuve  industry,  and  J^lmt* 
must  of  tlie  decided  CiJ>e.s  dealing'  ^\ith  chll  rl«ht.s  Uke  an  "indhidualKstlc"  ap- 
pnmrh.  thi-y  an-  thus  ut  \\n\v  aK.s!«st:tnia*  In  rcsoIUn;;  the  pre.si'tit  tpifstlon/' 

U  is  i^|uall>  imiKirlant  lo  riH^»;:nI/.e  that  (he  aUernaiUt*  to  j;n»uplnK  h\  »v\ 
su::;ce««t^d  by  the  KKOC  ?:nl<h'Iine.s  U  not  intlhidual  testing.  If  the  .seJt  "of  «n- 
jr.dtanti*  niU«t  lie  Isuoreil  In  dctt^rndnlnj:  heUrlU  K-Md^  ln^urer^.  v\ill  he  forced 
to  make  anotlnr  a.s>nnipiion  ahout  A  ^nnip  of  |K»opIe  u.c.^  men  an<I  woiheu  of 
Nime  aue  lia\e  •^pjal  life  expivtancli^M  wJjIch  Is  dcnuuiMrMldy  erroneous. 

The  'i^iulty"  i»f  TIAA  fUKI^s  n>e  of  m  tnarlally  e<iu:il  hencUts  has  Un-n  rK\*i*'A- 
nized  hy  t\\'«>«<tat4  ji;;emhs  which  i-iuuludetl  that  jK-nhlou  IteiietlLs  which  r<*cii;:ni>ie 
the  dlffercntt'  Jn  Uiah  .uol  finiak  life  e^jK•ctan*J  do  not  di.scriioinate  on  the  ha.sU 
t»f  sex.  In  rt  Mn>  V:*.  11l7;k  Opinion  T.etter  the  Atn^niey  tienend  «»f  ()rg;5on  ooh- 
ilmUd  that  iiettiariiiUy^  f  *jual  henWits  proTiditl  under  that  States  l»uhlle  Mm- 
pU>>'irs  ItiMiretuenl  S>.'iUni  ilhl  not  re>ult  in  unlaw lul  di.MTumnation  a;:amst 
Wonu-n.  thouich  their  pt-rlodh  1»etie|]t?.  would  l»e  hmer  iJmn  thoM'  of  a  niah- 
of  tin*  s;une  axe.**  Ji4-('o7f Hirtii  \.  Scic  York  hnitcrMtii  Tcachvrn  Injiurattc*  and 
\>i>tti*(U^^ffifTi\H'ttK  t  Iiti»nmv{i(  KtjntlHft  Viaul  M'om-  No.  Ia-t\^|---l'JO- 

Trn.nn  N'Vl'  pun  fe^M»r  char;:tHl,  iw/tr  u/io.  that  her  .s-loMdV  TIAA-fUKF  |i^«n>)^i 
pru;;raiii  dlMrtnilu^itid  imalnM  woi^ien.  In  %l<*hition  «»f  liie  New  lork  Ht|niau 
Uicht^  Uiu.l  t  prtAtdin;:liti\fr  niontIit>  {k-Uhlon  Irvnenu^  for  uonu-n  than  for  loiMi. 
Pidhiwln^  an  UoiMljratlon.  a  Ke;;U<miI  Iii<*ettor  of  ihe  Snie  Iltitiian  Ui^rht^ 
>|on  f(»und  thai  tlor^-  wa?»  no  pn^hnhie  ciiu*e  to  hrliexe  the  re^^ondiius  huf! 
\ltdal«d  the  I.iw.  He  «Loniiudi*tI  that  ilatniant.s*  '  retif\niu*nt  beueiU**  wen-  Ui.  ed 
on  rcaMfUnldeacfuannl  ^;p»n!nN/'  ** 


Xf,\N«ATIN«t**'t  MSIA'  VI  N,SIf»N  HtmittA^K  fill  |J»  \  f^\\\Un     WWhMv^l.  JMT.UT 

ON  TUK  t^JUJttiK  nnriUCMK.NT  SVSTKM 

AIthiui;:h  the  u<*  «  X  I^iM-iI  iutoarJal  taUe^s has  Uii*  ri%Vi;n4ia;<-il  iijid  apjtrovHl 
hji  li.e  wmrtN*'  tJie  third  .ilteru.ittVe  tuider  cioiMderathui  h>  IIIIW  would  u-iiuin^ 
"the  xt<v  i»f  preiiduui  or  rate  t.ihles  which  do  iiot  ditTerepti^rre  ou  the  ha^l^  of 
^♦•x. . . WJdIe  *  <ndM-\"  tnhli  ^  arc  *iftiu  pn»iK>sed^aH  a  soluthui  to  tlie  problem 

f  -  '^Imtlitr  dl«lln*<ly  rrrentit  rcmjrnli^t  hy  thi»  f^urrrin^  Court  In  OrMdtg  v, 
Xh^Iq,  IH  it.  (*!.  ;!4s.*i  »]07'l».  Hhrff  It  hM(]  thAt  the  ^jLcludufx  of  lipnifli)«  for  normal  ur^ 
iD^itft  fr>uu  A  i<t;»fr  4fiiernt<sl  JfciMlttt  ltl«tlritn^4^  4II4  not  <lUrrlmlnjite  «m  tiio  hn%\n  «»f  ^rx^ 
T*'"  C**nTi  dUtlnKuMifsJ  lu  enrtt^r  hi'ldlnff!i  ihAt  certain  l»;i>irtl  cniup  itr<*fiumi'Ui«ii9( 
tl<dnt<s|  ibc  «<iaal  i)ro:<Nc^lon  <*Uu»<^  iHcc^i  \.  Heed,  4(M  T.S.  71  «Ili71i  ami  rr6«/iffx>jp. 
JUrhfirdBfm  .411        077  1 1 1»73 H ,  *U tl  nc : 

TiM-rc  U  no  rrldfiiw  In  llio  r^rd  that  th**  »clwtlon  «f  the  rUu*  ln«ir<Hl  hr  thr 
I*n'«:r&m  w^rk^l  tn  aiMrlinliiaU'dcalnn  anjjd^flnatj1i»  graup  or  Wo**  in  irrin%  I'f  ilo^ 
A^err^tr^  rUU  tk^»iMtltin  ijfrt*^  by  thit  grtup  or  Wa**  from  the  nrocrain.  Tti  S.  Ci. 
flt^ltlU.  fKmt«li»*>!<niM««l  I  / 
•  It  %hi>Mld  Ik*  fjrtirf^l  t?iat  lliflrOr<»son  Filr  Kmi»1cjtnrnt  i'rarilrf*  .Act  ^iiKK  ^  nr»n,oio. 
4t  *ffl-i  •»x»*itj;'ti«  from  \t%  \tr»>!kUiMUtnA     .  .  any  hivna  fli!r  m|dny<««'  I»cn«*nt  oUn  t^ncU  a 
i^ilrryM^rit.  t***n)ilMn.  or  insurance  plan.  «ldcU  U  not  a  «utifrrf»cc  to  M«ilf       KJitMi««*«  of 
thU  «-!nHrr>  .  .     Th^  Attorn**;  Gfneral  conclmlM  that  lhi»  fr%lttn  tva^  •iKHia  IUI«» 

xnil  th^  Afi.it>M«  of  hU  Djtlnliin  T^ttrr  dealt  |»rlniarli>  trith  Tllt«  \  11.  Src  uho  Dnlnhm 
I«r:!rr*'>r  th*«  Attorney  Cm^rat  cf  Watiblnclon.  Mupra,  note  41  and  trxl 

•«Ifi  /;#i»l*tPi<t  r  r<tuh  Co.,  ^14  r.S.  Ji^J,  .<S  n.  2 '(19731.  thr  Suprmr  Court  rfin. 
ji?»Vrr«l  Jnt^r{irrtatl<in«  ft  n»m!»ar:ihtr  .«it«t«^  FKP  lairir  rrJcrnnt.  thnash  nut  rontrtilllnc  to 
r">nMrjilnj:  Ttil<'  VH.'Morrotfr.  i>«ttMU  70fiihi  of  TJtlp  VII  rftiulrwi  KF.UC  >f o  -«cc«rd 
^^uKi  intUI  nt-lchi"  lo  ^flnal  flmllnptantl  oMem"  ondfr  slai^  FF;p  law. 

*l?Cr  J'-lL'i***JJV*'V  ^i!*^  County  ilmpUytt*'  Att  n  r.  State  EmpXnkitt*  ReHrt.  /W,,  XIC. 
{•  2'\  ns,.  n02  tWa^tu  Ifi.'in.,  U^-allnr  with  Ihe  wfti^t  tU^  talil#-i  In  dtrlrrnilnlnc  niair  nnti 
fi*?r..^li»  annidtfni  andrr  a  p4»n^li<n  t.lan.  und  22  Anf.  Jur.  2i!  t  .Vil  ci'n^raiu.  fnr  a  I  Inline  of 
ra*fH  la  which  lh*^c  l«bli^  were  cndur&ed  for  cakuUtIn;;  damaccii  tn  pcr^cinal  lnhjr\ 
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created  bv  the  differonco  in  jn'alo  and  feinaie  life  expectancy,  TIAA-CRKF  snlniut<i 
that  t!il'*'l8  a  totally  unworkable  proposal.  Since  the  spc  of  annuitants  .must  ho 
reeognize<l  to  permit  reawnably  accurate  cost  calculations,  there  is. no  sucli  tiling 
as  4  unisex,  table."  Moreover,  while  "unisex**  benefits  can  be  .provided,  tliey 
would  have  serious  consequences  for  ii^surance  companies,  emidoyers,  and  pension 
plan  participants.  v-  >       *  ^ 

It' is  totally  unrealistic  to  attempt  to  ielirainate  sex  from  actuarial  calculations, 
since  sex,  like  age,  is  a  nroven  and  important  detfi'rminant  6t  mortality  rates.  If 

mWiisIou  programs  were  told  that  they  could  not  consider  the  sex  of  individuals 
in  predicting  longevity,  a  substantial  margin  of  error  would  he  built  into  every 
actuarial  calculation,  since  men  a'nd  women  of  ilie  same  age  have  survlva  rates 
which  arc  markedly  different.  Thus,  sOrcallod  "un»ex"  tables  nuist^be  beJieht 

'  tables,  derived  from  the  seiiarate  iuale  aud  f^'hiale  tables  currently  in  use,  whleli 

.tstahlish  benefit  levels  between  the  actual  male  ami  female  levels.  Tiie  point  at 
w^iieh  the  ''unisex"  benetft  levels  would  l>^  established  for  a  given  group  would 

,dei)end  otf  lts      eonn>osltion— the  more  woriieii  in  a  given  group,  thejower  the 

"  level  of  p<irioj}ic  benefits." 
Since  f*'^'^"'***"^^'^^''  iovai 
coveie<l  I 


ILsh  u  single  —  —  i—   ,      ,<  /       -  ^ 

eral  population  or  in  the  national  work  force  would  threaten  the  solvency  of  many 
iiisuruiice  coin;Minies.  Any  comivfn/  with  a  larger  percentage  of  w^^iien  in  its  pen- 
sion programs  than  the  natiomlji  s'a'mide  would  have  costs  which  \vere  higher  than 
thoS^recbg^iisMHi  in  the  standard  table.  Use  oX  tiie  standard  unisex  tqble  would  put 
such  a  company  out  of  busine&S,-  - 

Kven  where  "unisex"  tables  are  accurately  qonstructetl  Imsy^l  on  the  propor 
tlons  of  men  and  women  actual>y  iii  the  covered  group,  the  for^-os  of  competition 
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'reguljitioii^^  be  placed' at  a  severe,  pompetitive  disadvantage.  Companies 

continuing  to  utilize ".seim rate  male  and  fenmie  tables  could  substantially  under- 
sell TIAA^REF  for/umle  annuities,  aradually,  TIAA-CREF  would' become  an 
all-female  program,  hud  its  "unisex"  table  would  reflect  only  female  mortality 
At;  that  i)oint  l)eneiit.s  would  l^e  paid  at  the  present  female  level— no  one  would 

^'"tIIis  result  would  he  only  slightly  nio<lerated  if  nil  companies  selling  to  e<luca 
tionai  instltutionsaised  "unisex"  tables.  Individualc^mpanies^ould  still  s|>eejalize 
ill  all-male  or  predominately  malc^histitutions  so  that  tlielr  '  unisex*  rates  would 
more  nearly  reflect  male  levels,. Male-specialty  companies  would  attract  predoml- 
Uateiy  uiaie  institutions  thereby  increasing  the  costs  and  lowering  the  levels  of 
benentsfortlieremahilngiwiisionplaujs.  ^  ,  ^ \ 

Apart  from  the  competition  among  insurance  companies,  a  lequiremenr  that 
♦eduwJtional  institutions  provide  *  luiisex"  i^ensions  Wimid  i)lace  cnnsideralile  pres- 
sure on  insUiiitions  with  high  proportions  oC  male  employees  to  self-insure. 
The  "unisex"  costs  of  «ueh  institutions  would  he  lower  than  tlie  nites  charged  by 
any  l)roadly-based  insurance  co^numny.  As  in  tiie  situation  described  above, 
would  remove  niale^,  from  in^ure<l  .plaas,  raising  their  cohts  and  lowering  their 
benefit  I  eve's* 

The  requirement  of  "unisex"  peAsion  prdijrams, could  have  an  .even  nu^re  <;evere 
impact  on  Uie  individual  nmle  or  fwnnle  pai(tlclpant  in  the  college  retirement 
progmm.  Tlie  competitive  forces  and  the  pressmre  to  self-insure,  described  above, 
could  he  expected  to  fractionalize  the  existing  college  system.  KItiicr  of  these  out- 
comes would  deprive  participants  of  a  l)roadly  ^)Ofrtable  pension  |)rograni,  a  par- 
ticularly deslralde  feiiture  In  the  area  of  higher  edfieaf  ion. 

Heiniiring  "unisex"" penjilons  would  akso  raise  legal  and  equitable  problems 
reganling  the  pension  expectations  of  individual  participants.  Ignoring  tlie  differ- 
eiice  in  nmle/ind  female4ife  expectancy  ^vill  not  make  it  go  away.  Under  unisex 

'  ♦*Thf»  ncfdrrl  precision  provW^d  bv  aehnrnte  male  «ml  fcnmle  mortnllty  tnblcs  w-ns-rccog- 
n!7«'(lbv  the  li  ters  S<?rylco  Ih  1071.  wjion  It  switched  from  "un  «x'»  to  "male' 

^MniV■^nble.^  n  com^^^  under  Section  20S1  of  tho  ifirorna  Hev(^niie  Code 

(s?o  Section  20  2^^^  if  the  Estate  TrtxlIlejrHlatloni).  RegiilatlonK  under  other  Sections  of 
the  Co^lc'^hrch  r^^^  calcllatlons  Ke,o,»  Seetlons  72  and  GO-I)  have  always 

coH!»ldered  the  e^ect^  of  ler  on  Hfe  expedtancy. 

^^A\\^*pi!^^^^ifiTitiS.  benefit  planji  In  use  In  private  Industry  are  -tniKteed"  plans 
which  do  not  hiTolvc  frn  Insurance  coiupany,^ 
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men  would  subsidize  ^he  pension  benefits  of  women  liy'^liavJng  ft  nt^rt  otJhe  con- 
tributions currently  made  in  tlieir  belmll  diverted  to  support  '^inisex"  benefit 
,  levels.  The  legal  problems  would-be  c9mpounded  if  "unisex*'  benefits  we/.e  required 
with  re.spect  to  prior  service.  This  would  be  particularly  true  for  the  college  re- 
tirement sysfciu  since  T|AA-CUi!;F  pensions  are  ^actuaUy  individual  contracts 
with  individual  participants  which  vest  them  with  ownership  of  the  contributions 
which  have  been  made  in  their  behalf.**  * 

v.  TKB  COURTS  MV8T  ULTUrATELY  RESOLVK  THE  CONFWCT  I.\  ADMINISTRATI^VE 

INTKRPBE^ATIONS  ^ 

•  It  Is  apparent  that  the  tronfiict  in  InterpretationTr^arding  sex  discrimination 

ill  fringe  benefit  programs  between  the  iciirrent  Ol-'CG/Wage-IIonr  position  and 
Section  86.46(b)  (2)  on  the  one  hand,  and  the  EKOC  j)Osltion  or  mandatory  **uui- 
sex"  on  the  other,  miist  ultimately  be  re>olved  in  the  courts.  Indeed,  the  announce- 
ment which  solicited  comments  on  the  proposed  revisions  to  the  OFCC  guidelines 
noted :  "The  OKCC,  however,  recognizes  the  need  to  be  guided  by  pertinent  jmli- 
e'ial  decisions.  .  .  38  Fed.  Reg.  3533T.  A  number  of  oases  are  Rlreadv  pending 
uhich  Involve  the  legality  of  the  three  alternatives  under  consideration  by  IIBW."^ 
UBVt'  should  recognize  that  adoption  of  the  EEOC  position  or  mandatory 
"unisex"  would  place  considerable  pressure  on  educational  institutions  which 
receive  federal,  financial  assistance.  Such  institutions  would  be  repaired  td 
Qhime  between  a  potential  termination  of  federal  funding  and  costly  changes* 
to  their  retirement  programs:  If  the  courts  ultimately  decide  that  the  recogni- 
tion of  differences  in  male  and  female  life  exi^ectancy  does  not  constitute 
sex  discrimination,  many  institutions  would  be  unable  to  undo  the  resnlt  of 
changes  made  to  comply  with  DEWs  position.  Accordingly,  TIAA-<JREF  sub- 
mits that,  ?vhile  this  question  is  the  subject  of  pending  litigation,  HBW  should 
I'efrain  from  taking  any  action  which  would  require  radical  and  costly  changes 
to  retirement  programs.  ^ 

coxcLUSIo^r 

The  present  interpretations  of  Wage-Hour,  OFCC,  and  Section  86.46(b)  (2) 
allow  colleges  and  universities  important  flexibility  in  detern^inlug  huw  Uiey  wiii 
fund  a  pension  pro*Tam. .  They  may 'choose  a  Defined  Contribution  pension 
.pro^^ram  whicrT  involves- equal  employer  contributions  and  actuarially  equal 
benefit*  and  which  results  in  substantial  advahtages  in  retirement  security." 
_  This  choice  not  to  IncUr  extra  costs  with  respect  to  women  is  not  discriminatory! 
but  is  based  on  .bona  fide  differences  between  the  sexes.  Recognfzing  these 
differences  is  not  only  reasonable  in  order  to  avoid  discrimination  against 
males,  but  is  conslsfpnt  with  authbritative^tnd  controlling  interpretations  under 
the  Equal  ray  Aot.  It  ean  Uierefore  be  expected  that  the  courts  will  ultimatelv 
res(^lve  the  administrative  conflict  by  rejecting  the  current  EEOC  position. 
Therefore,  TLVA-CREF  urges  the  adoption  of  proposed 'Section  86.46(b)(2), 
t 

•  Attachment  A  * 

tllR  RECOOXmOX  or  sex-rased  Dn-raUCNCES  IK  LTTE  EXPECTANCT  is  INDISPOTABr.E 

At  the  heart  of  EEOC  s  rejection- of  the  M''age-Hour  Administrator's  authoriza- 
tion of  benefit  programs  ba.sed  on  equal  contributions  for  the  sexes  is  a  decision 
to  ignore  or  dispute  mortalib'  studied  based  on  sex  despite  the  fact  that  both 
experience  apd  research  leave  no  doubt  that  those  studies  are  correct 

Females  do  live  longer  on  the  average  than  toalis,  as  ncientists  both  in* this 
country  and  throughout  the  world  have  statistically  demonstrated.*  The  dif- 

Sfe  dl«;cus{!lon  at  p.  10,  iupra.^  \f 
T^n^'^'f^o-^V.^MSllf?  V«nderbur|th  Circuit  Court.  Indiana  (fll^d 

r?r  r iJP*/t^T^xJ of  Higher  Education  of  the  City  of  New  York.  No.  7.1 
C!r.  X\A'M  (S.B.XJ"..  fllcd  Dtc.  20.  1973)  :  Man  hart  t.  City  of  Lo^  Ancelci  T^niirtnSnt  n? 
Watpr  and  Powe?jC(V.  No.  73-2272.HH  (d;D..Cal.;  fllJd  J«ly  2^m4j  ;  aSd  Spi?t  r 
Trav^i^Mo.!^^  ^^"^  Retirement  Equities  PuXW 

»  Kaiinifln  and  JArTlk.  ''Intllrlduai  Blff^rtttdMi)  ConstHntlon  and  Genetic  T^tekiprminrt  "'^ 

n^2?A%?rrY.f  ^T?l^'^^^  ^'•4?"^','.  V"*^        Heal  til  Stat!f«tlci.  Pnbllc 

I'Mltn  ServL^e  Pnb.  No.  1000.  Series^ 3.  No.  1.  Tnhllc  Health  Serrlce.  Waahln^on  i5J«4-  * 
-MortaUty,-  IOCS.  Vital  Statlttlcs  of  the  Unfted  SUterVol.  IlTpSr^^^ 
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ference  cannot  be  explained  by  the  absence  ^^^,„%''^%XftZZ^'lli^ 
attipo  there  Is  data  to  Show  that  there  is  no  reuuctlon  In  tne  '"e- 
ex^ctXv  adraStSge  fo"  careir  women  as  opposed  housewives  '  It  is  clear 
^that  vXmen  enjoy  .an  Innate  biological  advantage  over  men  In  terms  of  fe 
extrA^For  example!  a  Voman  ?t  the  "k'Jy  fM^r"'  th'e%amr  age'  " 

rcX^%ula«M^^^^  Mgher  death  rates  for 

blatistranf  of  Whites.  But  demographer,  point  out  that 
Ts^plained  satisfactorily  on  biologic  or  genetic  grounds  or  toe  color  of  one  s 
skin  Instead  economic  and  environmental  differences  are  cited  as  tht  reason. 
For  peMons  n  similar  economic  »nd  environmental  ^Ircumstant^.  there  is  no 
evidence  of  differential  morUllty  by  race,  or  color  -^"°"l'y  S"!'""'^  nVs* 
not  ba^  on  -eeneral  population  statistics,  but  on  statistics  of  annuitants. 
Vnn,S«  a««nerall%  similar  economic  and  environmental  circumstances, 
anrthe«  IsToS  fo^r  distinguishing  between  black  and  white  annultan^^^^ 
'  n^aithorPeriMnal  ifoWt*.— Insurance  companies  could  not  rely  on  health  or 

pefsfna^hrbUsTl^h^fdri^^^^^  or  B'-o'''n«vt«t'*7'^^^^^^^  iTit^l 
fundamental  reasons.  FlrSt,  there  is  no  way  to  quantify  the  effect  of  such  criteria  . 
on  1  fe  expectancy.  Second  these  conditions  are  subject  to  change;  there  is  no 
\^mr?ntee!^o"tf«ght  there  be.  that  poor  health  or  deleterl(iw  personal  habits 

'  "''iL^rfHS-Sefe'ls  evidence  that  heredity  has  some  effect  on  mortality.  How- 
ever afls'^to^ase  of  heM^^^^^  ia1,lts.  there  is  no-w^y  to  accurately 
quantify  its  effect  on  life  expectancy. 

■    Attaohmext  B         '■  . 

OPTIONS  FOB  WOWDINO  EQUAI.  MMODICBENEmS  ANn  THEIR  EFFECTS  0»  THE 
COLLEGE  lETMMERT  BTSTEM 

from  chanrlng  to  a  Defined  Benefit  plan,'  or  adopting;  a  "unisex"  approach 
(o  cJToi^S  aS^^^^^  three  methods  by  which  ^^^^J^^'^"^^^ 

rmiiTr  n^^^^      equal  i«!rl6dlc  benefits  for  men  and  women.  However  each 
^;^ethoVwoln<LS  seKp'Toblemlfor  features  of  the  present  system  which  are 

'^^%";iVon1X&"T^^       the  Defined'Benefit  plans,  greater 

IS^sffiolrJ^jl^e  ml^'thlr;!^^^^  benefit  option  which  was  equal  for  men 

'"''•/oZnfup"r-1n  order  to  maintain  the  present  range  of  benefit  options 
womeTs  accumuiatlons  could  be  supplementfed  at  the  time  of  retirement.  The 

Hoalth  Service.  ^..hln^Jon.  mi :  Wllllym  Pe^^^^^^^^^^ 

'."S".njri.^4rAATem;re°Mo?taIIty  Sxperienbe  19«5-1J»70."  Tc.cher.  Insurance  and. 
.\iiniilt.T  Awocljtlon.  1»72.      _  ,,     .  Retirement  Board  have  «  itreHer  life  exp«ct»ncr 
^otworn''n«V«%oi85  ttan%he%'l?i^^  "RRB  Qu.rterlr  Review."  Janu- 

nrv-^furch  (1973).  *ir«-A*«nrT  AdrftntAM  haa  alao  b««n  demonatrnted  In  a  mor- 

Qnnrterly.  35, 1057.  pp.  20^223.  •'viArfalltT  Experlencefl  of  Workers  Entitled  to 

;*;ro  the  8«mf  effect  8e«:Bayo  and^^^^^^^^^       US  D?pSmJnt  of  Health  Education  and 

typlcnl  neflned  B^^nent  piun,<^liii.ii  «ic  p.^v*^-.-*.^  ....po..^n.  b 
4-8tem.  8e^  pp.  0-11.  ttiPra,  and  Exhibit  2. 

.two-Clilrds  to  furvlvof  option.  »«  p.  11,  note  24,  fupta.  • 
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amount  tq  b€i  added  would  be  deteruUned  bj  the  option  selected  by  the  individual 
woman* i'his  approacb  presenU  considerable  probleni>'  in  determining  wlio  must 
provide  ttie  "topping  up"  fund;B.'  May  the  cost  be  cliar);ed  back  against  eacli  col> 
lege  \Yhich  has  employed  n  currently  retiring  woman,  or  must  the  burden  be 
lK»rn«  Hol^ly  by  her  last  employer?  Thesse  substantial  all-at-once  costs  may  cause 
the  institution  to  prefer  one  of  the  other  alternatives  antj  could  reduce  opportuni- 
ties fur  females  to  transfer  among  participating  institutions. 

Group  Contra€tn.--'Vm\er  a  group  annuity  contract  owned  by  individuiil  insti- 
tutions, TIAA  could  make  tlje  monthly  rate  of  pay-out  for  women  equal  to  that 
for  men  under  all  bei^efit  options^  tli rough  blending  teclnilques.  However,  tliis 
would  require  the  abandonment  of  individually  "owned,  i)ortable  annuity  contracts 
and  >vonld  residt  in  part  of  the'  cost  of  benefits  for  wonion  being  borne  by  (he 
male  employees.  ^  ^ 

^  ^  kxTACIIMBXT  G 

TITLE  VII  tnqVlHKS  DFIFEB^XCE  TO  THE  EQfAf,  PAY  ACT 

Administrative  consistency  is  a  worthwhile  aiKl  important  objective  for  nil 
the  federal  agencies  which  ei^ force  equal  employment  opportunity  progrnms,  nn 
objective  recently  reafDrmed  by  Congress  when  it  created  iho,  Kqual  Employment 
Opportunity  Coordinating  Council  in  amending  Title  VII  in  1972.^  In  the  nrea 
of  sex  differentials  in  compensHtion,  Con^fresfj  has  provided  that  the  Kqual 
Pay  Act  of  1963  shall, be  tlie  uniform  federal  standard.  Section  70^(h)  of  Title 
VII  of  tlie  Civil  Rights  Act  of  1964,  laiown  as  the  Bennett  Amendment  states : 

It  sliall  not  be  an  tinlawful  employment  practice  under,  this  title  for  any 
employer  to  differentiate  upon  the  basis  of  sex  in  determining  the  amount  of 
wages  or  comiwnsation  paid  to  employees  of  snch  employer  if  such  dlfTerentiation 
is  authorised  by  the  provisions  of  section  C(d)  of  the.Fair  Lab6r  Standards  Act 
of  1938,  a S' amended.    .  .* 

The  clear  fntent  of  Congress*  to  apply  equal  pay  standards  to  Title  VII  has' 
l»een  Ju(^h'i'tUy  coniirnied.  In  J^ihnJts  v.  Whcaton  Ola^s  Co.,'  the  Tijird  Cimiit 
sui>portod  its  resolution  of  nn  Kqual  Pay  Act  suit  with  a  reference  tu  the  Vtim- 
nett  Amendment.  It  recogniml  that  l>ecaube  of  tli«  amendment ^the  two  statutes 
wero  in  pari  materia,  and  that  tlie  Kqual  Pay  Act  standards*  would  app^y  to 
Hjunl  pay  claims  iirouglit\iiider  Titu»  VII/  Tlie  Tenth  Cucuit  came  ilie  .-sanit* 
conclusion  in  Animon/t  v.  %ia  Co.^^  in  considering  a  claim  of  s^x  di.vcrim inn tipn  in  , 
compensation  brought  under  Title  VII.  The  Ammon^  Court  Specificaliy  heUrthat 
KqualPay  Act  «tandards  mast  Ije  used  to  (ietermine  whether  a  plaintiff  has  cshilh, 

*  K.ff..  l^.^^o  "wh^r*  n  woman  of  C5  elects  ^  single  life  annuity,  fl«&  vfUcvt  she  adds  o 
ten»vo«r  KUftrftntee  of  paymfntR. 

*ThI«  \%ouUl  De  ogpeclally  trUf  If  sapplementntlon  Is  required  for  nccumalatlons  vested 
for  fcaiftlf8.  prior  to  a  definitive  legal  rcqulremont  of  enUAl  periodic  honeflts. 

»Spct!ori  71,5of  TItl*»  VII. 

It  Is  critlcnl  that  employers  be  In  n  position  to  rely  on  n  coordinate  jrovcrnmcnt 

I)Ofiitloii  on  nil  matters,  not  the  least  or  ^'hlch  h  equnl  employment  opportunity.  It 
«  Ju'^t  us  vital  to  employees  who  feel  that  they  have  been  subjected  to  discriminatory 
employment  practices:  that  th*  relevant  aiwncle«  of  jjoveriiment  coordinate  their 
0ffort«.  It  \n  nUo  clear  that  the  jrovernment'd  efeetlvcnesa  can  be  Improved  algnlfl- 
c.mtly.  I  believe  the  tmendnicat  .  .  .  will  help  achieve  these  objectives^" 
Its  Conir.  Kec.        (1»72)  (rrmftrkf  of  Senator  Randolph). 

'Sopllon  703(h)  of  Title  VII.  Senator  Bennett's  .^ufcgestlon  that  his  amendment  "dis- 
crimination In  compensation  on  account  of  sex  does  not  violate  Title  VII  anlef«^  It  also 
violntes  the  Kqirnl  Pay  Act."  Ill  Contr.  Rec.  13369  (1965),  has  been  criticized  because  It 
«*'ould  limit  the  application  of  Title  VII  to  the  narrower  coverage  of  the  Equal  Fay  Act. 
However,  even  these  critics  recounhie<l  that  the  Bennett  Amendment  should  M  constraed 
to  "ripply  theMtandarflsf  of  the  Kqual  Pay  Act  ...  to  cases  Involving  discrimination  In  the 
amount  of  eompcnsatlon  which  arise  under  Title  VJI.*'  Memorandum  of  the  Cltlzen«{ 
Advlsorv  Committee  ou  the  Status  of  Women,  July  28,  19ft5.  To  thc  same  effect.  seo  '?tate» 
iwnt  of  Senator  Clark,  110  Conjr.  Rec.  -7^17  (1964).  Murray  and  Eastwood.  Jane  Crow 
nrtfl  the  Law:  Hex  Dlfcrtminniion  and  Title  VII.  34  Geo.  Wash.  U  Rov.  282.  254-255 
(1905)  :  Bcrjcer,  Kqual  Paih  Kuual  Emptoument  Opportunity  and  Kqual  Enforcement  of 
the  Late  for  Wf^men,  5  V^ilparlso  U  Rev.  326.  371  (1971). 
»  421  F.  2d  269  (8d  Clr.V,  cert,  denied.  398  U.S.  905  (1970). 

*  The  cmtrt's  statement  that,  *'the  Equal  Pay  Act  may  not  be  construed  In  a  manner 
which  by  virtue  of  r7f>3{h)  would  undermine  the  CIvU  Rljfhtfl  Act/'  (id.  at  266)  should  ♦ 
not  be  read  as  su^ifestlnjf  that  the  Bennett  Araendmeot  was  somehow  Intejlded  to  expand 
Kqual  Pay  Act  tOh<S:mn.  Such  a  eonatructlon  would  be  contrary  to  both  the  letter  and  the 
iilrtturt  *n  Uitt  Miiiciioiiifiit.  ^iinUnr  arffuuM^otM  Iiuve  l>een  rojoctrd  not  only  bv  tlm  'i'hird 
Circuit  inodpBon  v.  Robert  Hall  Olothett  473  F.  2d  589.  596  (197.1) ).  but  niso  by  another 
court  of  appeals  (Ilodffson  v.  Brookhaven  General  Honpifal,  436  F.  2d  719,  727  (5tU  CIr. 
(1070)),  • 

»44«  K.  2d  117  (10th  CIr.  1971).  Judice  Aldlsert,  who  authored  the  opinion. .was  sitting 
bv  deKljrnatlon  from  the  Third  Circuit,  and  had  been  a  member  of  the  panel  which  decided 
Wheaton. 
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lished  a  prima  fade  cjihc.  and  that  a  defendant  must  rebnt  such  a  prime 
f:»cie  shewing.- by  establish Ijjir  one*  of  the  defenses  recognized  by  the  hquii! 

^  "iVli^^iot,  liowever.  merely  the  language  of  the  Equal  Pay  Act,  hut  also  the 
autht»ntative  lntcn)retatlonH  of. that  Act  offered  by  the  Wage  and  Hour  Adminis- 
trator that  must  be  applied  under  Title  A  ll.  As  the  agency  ehar^^'ed  with  adniin- 
btranon  and  enforcement  of  the  Equal  Pay  Act,  it^K.deel:^ioIl.s  are  entitled  to 
"great  deference/'*  Indeed,  one  commentator  has  obsened :  . 

It  might  be  argi;ed,  that  the  Bennett  Amendment  is  not  dirccte<l  at  conflicts 
iKTtween  the  two  statutes  m)  much  us  at  couUlct  of  interpretations  between  the 
Wagu^IIuur.s^Vdmiiiihtnitur  mul  the  Equal  Enipluyment  Opportunity  Conunis- 

t.ion.'  , 

Attach  MKXT  D 

LKOlSLAtlVB  HISTORY  O.N  TKK.VTifKNT  OF.SKX  BASFU  T;1»0.N  COST  DlFFKRENTIALS  VNDER 

THE  KQUAL  1»AY  ACT 

The  original  subfconimitteo  versions  of  the  Equal  Pay  Act  permitted  an  em- 
ployer to  maintain  a  ^\^^ge  ilifferntial  between  eaiployees  of  the  opiKwite  sex  in 
unlV  two  eircumstan<Jes :  When  it  was  based  either  on  a  merit  system  or  a  senior- 
ity svstem.^  The  limited 'nature  of  the?^e  exceptions  was  a  focus  of  industry 
criticism  at  the  Senate  ftnd  House  hearings  held  between  mid-March  <and  iriid- 
April,  1J>(n5.'  a  .significant  And  repeate<l  argument  raised  by  the  critics*  was  that 
It  was  more  costlv  to  employ  women  thanjnen  and  that  a^womantibd  man  doing 
Hie  same  work  should  not  be  imid  the  saine  if  there  were  expenses, ineurre<l  in 
eniploving  a  woman  that  were  not  suffered  in  employing  a  luan.*  One  example  of 
extra  costs  was  citcil  frequently  the  hi|;her  insurance  premiums  i>aid  oh  behalf 
of  women  for  annuity  plans.  .     ,  'x  ^     ^  * 

A<?  a  result  of  the  comments  and  testimony  heard,  the  bill  as  reiwrted  out  o£ 
coiiunittee  in  both  houses  <it  CongresH  included  a  new  provision,  excei)tlng  from 
the  requirements  of  e<inal  jmy  differential  ba»ed  on  any  other  factw  other. than 
sex"*  The  Senate  In  it**  ReiK)rt  si>eciflicany  noted  the  concern  expressed  during 
the  hearings  about  the  greater  cxi>ense  involved  in  hiring  females :  .... 

Some  employers  stated  that  the  cost  of  their  pojision  . . .  plans  were  higher  for 
women  than  men  . . .  because  of  the  longer  life  span  of  wom&n  in  pension  benefits. 

The  Kei)Ort  concluded  by  charging  the  I^bor  J)epartinent  to  consider  such  costs 
in  determining  whether  an  equal  pay  Violation  has  occurred :  ^    ^  x, 

It  is  the  intention  of 'the  Committee  tiiat  where  it  can  be  shown  that  on  the 
basis  of  all  of  the  elements  of  the  employment  cost*(  of  both  men  and  wvmen,  an 
employer  will  be  economically  l)cnalizcd  by  the  elimination  of  a  wage  differential, 
the  Secretai'y  can  i)ermit  an  exception  similar  to  those  he  o*n  permit  for  a  bona 
^fide  seniority  system  or  other  exception  mentioned  above.^>^ 

4  Oriec^  T  Duke  Power  Co..  401  U.S.  424.  434-435  (1&71) :  SWdraorc  v.  Swift  *  Co.,  32.3 
r-  q  1^1  140  /l944>  ■  Bren^^^       Ci^y  Store*,  Inc..  479     2d  235  (3th  CIr.  , , 

^IWr^:  K^ualfilnp^^^^  the  Cim  RighU  Act  of  lOGit,  31  Brooklyn 

^'  ^T^A  of  lii^  38«1^«H  printed  in  Heiirinpj  before  tho  Special  j"™"*^ 
of  the  nou.»c  of  RepresentHtives  (hereinafter  H*iirln«;  Ho«»e),  p.  3  ?nd  8e^.  4  of  S.  8^^^ 
nic  printed  in  IIenrln?«  before  the  Suhcommlttce  on  Labor  of  the  Ignited  States  Seriate 
(horclnafter  ITearinK«-Sennt6).  p.  2.  ^       ^  ^i*.*  u       o-^  oa 

*T!ie  hearlnss  before  the  House  of  Ueprc^entatives  were  held  on  March  15,  25,  -6  and 
27  10H3.  S<*nnt<?  hearings  took  place  April  2,  3  and  16. 196.3.  ,^        ^  ^  .         ,  _ 

ssiTof  the  9  witnesses  T^'ho  criticized  the  hill  before  the  IIoii«e  Subcommit  ee  and  5  of 
th.»  <>  witnesses  who  criticized  the  bill  before  the  Senate  Subcommittee  made  tM«  partleular 
objet-Mori.  ^cc  Ilcarlngs-llojise,  pp.  139,  2oi.  192,  200;  Hearings-Senate,  pp.  130,  178,  and 

"^«VbIs"emi'teotJon  wa«  not  dl«puted  by  mipporters  of  the  mqasure,  one  of  whom  put  her-- 
KCif  oil  record  uh  approvlni?  a  recognition  of  cost  differentials.  .  m^.,. 

.  Mr.  Grimn  :  ^*At  another  point  in  your  statement  you  referred  to  the  faet  that  some 
people  have  rai.sed  the  quc-fjtlon  of  whether  or  not  there  are  extra*^  costs  involved  In 
emplovlnj;  wom<^n  in  some  Mtuatlonji  .  .  .  there  is  the  possible  additional  co^t  In- 
volved nii  healtli.  welfare,  and  insurance  programi.  And  then.  I  was  InterMteu  in 
vonr  nexf  statement  where  you  said  that,  as  a  defense  to  these  concerns,  the  pro- 
ponents of  the  bin  %fould  be  willing  to  ro  uIohr  with  language  wh  ch  would  recognize 
this  clbrere;ice  lu  cost  If  it  In  fact  existed  iind  could  he  aseertalned  and  n roved.  .  .  . 

.MImj  Sarah  Jano  rnnnlnxhain  (National  Leirlslatlon  Chairman.  National  Federa- 
tloa  of  Bu?lhe«:^.A;  Professional  Women's  Clubs,  Inc.):  ''Yes,  this  is  correct,  Mr. 
Orlinn." 

n^arlnirv^foupe,  p.  87.March  15, 19«.3.  .      ^  ^ 

•.s:ce  Ilearln^irf-irouse.  pp.  9T.  103.  1T>S.  18.»  nnd  ITearlnps  Senate,  pp.  141--142. 
.  r,o«0  as  ouoted  in  ILU.  Kep.  Xo.  300,  SSth  Cong.,  1st  Sess.,  7  (1903)  ;  S.  1409  as 

riuotcd  in  S.  Hep,  Xo.  17fi.  SStli  Oon^f,.  l.^t  Sc8S.,  0  (19C3). 

» S.  Kep.  Xo.  170,  note  0,  attpm,  at  C*  . 

mc      •  593..         '         .  . 
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^     '         EXHIBIT  I  • 
COMPARISON  OF  VARIOUS  INCOME  OPTIONS-MONTHLY  ANNUITY  BENEFITS  STARTING  AT  AGE  65 

«  AccurriiJlations  13.5  ptreent 

*                .          '                 Equal  accumulations  achttv*  larftf  for  woman, to  Khieva 

mi  act'j£:ial!>'  aqssi  b<x>  tzmt^  ^'::onV^o/  s\r.g*%' 

nu  annuity     -  ^ 


Mala  ^ 

famala 

Mala 

Famala 

<1) 

<2) 

(3) 

(4) 

Accumulation  at  a|f  6S  

  5100,000  . 

$100,000 

$100;  000 

$113p500 

Forsliiiia  rttifMs: 

On«^iifa  options:  < 

135 

  731 

7»5 

^763 
70« 

t92 
135 

731 

t92 
166 

r 

If  }iust;and 
was 
amployaa 

"  Ifwifa 
was 
amploytf 

If  husband 
was 
amployac 

Ifwita 
was 
cfnpfpyaa 

Forratlradcouplas:  ' 

Joint'lifa  options  with.IO-yr  minimum: 

.1  — . —   , — .  

790 

....   ^  716 

790 
716 

790 
716 

t97 

813' 

i  Assuminf  both-spousfs  ara  tha  sama  a|a.  > 

Nota:  Ftfuras  ara  bas«d  on  TIAA's  prasant  ratts,  takinf  into  considtration  dividands  on  the  cufrant  scale. 


•   '  Chatham,  N.J,>/«nc  5,  jf  575. 

I  hope  your  committee  will  recommend  the  elimination  of  the  proposed  HEW 
ruling  for  compulsory  coed  physical  education  classes  and  for  more  restrictions 
.  on  the  way  money  will  be  turned  over  to  female  athletic  teams.  Ford  should 
have  thrown  these  provisions  out ! 

WiLLUM  BOUOIIKR. 

ft  ,  <  ' 

Cakule  Patchex  Murphy  &  Allison. 

Cglumhus;  Ohi6;^June  19, 1975, 

CongrefltmAn  James  G.  0*Haxa, 

ChairmaHf  House  8ubc<mmiUee  ojt  Education, 

Jfonseof  Rcpreteniativet,  ^  "  f  s 

.  Bear  Conoressman-^O'Haxa  :  As  counsel  for  the  National  Council  of  Mortnr 
Board,  Inc.,  we  are  hereby  submitting  our  comments  relative  to  iSubpart  D  of 
Section  8«.31  of  the  Proiwsed  Regulations  in  implementation  of  Congressional 
Enactment  of  Title  IX.  . 

Your  gpedflc  attention  i«  dlrccled  to  the  fact 'that  we  believe  the  Subpart  to 
be.  Inconsistent  with  the  Congressional  Enactment  Itself  and  therefore  Inappro- 
priate  and  a  nullity. 

The  arguments* on  behalf  of  this  position  are  set  forth  In^the  enclosed  comments. 
Thank  you  for  your  attention  to  this  matter. 
Be^pectf  ully  yours, 

HUNTINOTON  CaRLILE. 

Enclosure. 

To  THE  SUftCOMMITTEE  OX^EUUCATIOX  OF  THE  IIOUSE  OF  REPRESENTATIVES 

COMMEIfTS  OP  MORTAR  BOARD.  INC.,  RELATIVE  TO  THE  PROPOSAT,  OF  THE  SfOCRETARY 
OF  THE  DEPARTMENT  OF  HEALTH,  EDUCATIOtf.  AND  WELFARE  TO  ADD  PART  8^  TO 
TITLE  45  OF  THE  COPE  OF  FEUERAL  RBGUI^TlONfi 

Subpart  D  ^f  Section  80.31  [h  an  ejffort  on  the  part  of  its  drafters  to  create  bal- 
ance and  effect  progress  in  the  .continuing  struggle  for  equality  of  rights  and 
opportunities  by  classes  of  citizens  denied  such  rights  and  opportunities.  How- 
ever, in  the  Justifiable  anxiety  of  its  proponents,  the  Subpart  Is  too*broad  whero 
it  applies  to  private  organizations  of  colleges  and  universities,  and  will,  if 
implemented,  destroy  the  effectiveness  of  groups  whose  purpose  Is  to  projniote 


ERIC 


( 


587  -  V 

recognition  and  etiUttlity  for  ^omen  whode  rights  >have  been  anil  still  are 

^Af  thf^t^t  it  is  conceded  by  all  parties  and  stated  by  the  SecreW  , 
the  purpose  of  Part  86,  Nondiscrimination  on  the  Basis  of  Sex  ^^der  Kederaliy 
Assisted  Education  Programs  and  Activities,  "Is  to  effectuate  Title  IX,  of  the 
Education  Amendments  of  1972"  (Public  Law  ,02-318,  92nd  Congresses,  6^9,  . 
June  23, 1972,120  U.S.C.  #1681  et  seq.)  It  Is  an  elementary  principle  of  l#r  that 
tdministritrve/r^es  may  not  exceed  the  authority  of  Congressional  acUon  to 
which  the  nile«  purport  to  relate.  The  question  \s  Immediately  pre^nte*as  to 
whether  Subpart  I>,  Section  86.31,  as  It  purports  to  relate  to  private  campus  orga- 
nls«itions,faIU  within  the  authority  granted  the  Secretary.       \^  ^m^^.i 

Whereas  Tltte  IX  seeks  to  iMK)hlbit  dental  of  equal  benefits  of  educational 
procrams  and  activities,  nevertheless  it  contains  an  important  exception.  Ihe 
Act  exempts  admlssioas  practices  and  policies  of  Institutions  of  higher  educa- 
tion Which  are  other  than  pubUc  Institirtlons.  The  Congress  expressly  exclude<l 
Private  coUeges  and  universities.  A  private  institution  may  deny  men.  or  women  , 
entry  under  any  drcumsUnces  and  for  whatever  reason,  enabllngt  women  s 
colleges  to  create  thMr  owtx  unique  educational  opportunities. 

Congress  may  well  have  taken  into  account  the  thesis  held  by  .many  educators 
and  flodal  commentators  that  some  women  as  the  ^'minority  sex  may  learn  ^ 
better,  develop  and  strengthen  their  own  potential  better,  and  engage  in  pro- 
grams leading  toward  their  own  fulfillment  more  fully  in  an  atmosphere  in  which 
inen  are  expressly  excluded.  There  Is  recognition  that  historical  and  traditional 
domination  by  men  has  created  the  need  for  places  where  n  * 
mar  be  better  realized  Inside  organizations  exclusively  limited  ,to  ^^omen. 
THiatever  may  have  motivated  it.  Congress  cleariy  recognized  the  principle^  of 
admlsaion*  exclusivity  in  the  enactment  of  TlUe  IX,  and  has  permitted  private 
inftHtntiftiMi  of  hichcr  education  to  be  limited  to  one  sex,  I  , 

In  view  of  the  f«rt  th.t  Title  IX  expressly  peraits  limitaaons  I'l  ««ln''ss'ons 
on  the  bMli  of  sex  In  non-public  institutiona,  the  analogy  Is  Inescapable  that  the 
artTteelf  not  mwmt  to  Vpply  to*  private  organizations  which  may  exl^t  upon 
or  in  wLlrtlwi^th  either  a  private  (jr  public  InstituUon  A  well  enunciated 
rule  of^tuto^  construction  provides  that  the  smaller  right  or  prohibition  as 
the  ease  may  be,  Is  by  Implication  included  within  a  larger  action  by  a  legis  a- 
Mv«  .i7'lmDly  not  loicical  to  beliove  that  fhe„  legislative  Intent  of  Title 

x'iSrc"^  ;i^^r«mK?whole  Of  any  private  institution  of  higher  edu- 
citron  in  to  i^lMions  does  nOt  apply  to  private  programs  6onnected  «ith 
^u^tioMl  Inatitution*.  The  Secrrtary  of  the  J^I*'*"^"^  "^''tlL' ^''^^^^l^" 
!nd  WelSre  In  attempUflg  to  implement  Title  IX  would,  in.Subpart  D,  Section 
8631  SubwrMripMb)  exceed  legislative  intent  and  would  therefore  exceed 
authoritaT him  under  the  provisions  of  the  Congressional  enact- 
ment  SubSJ?aS1b)(7)  df  finally  promulgated  wonM  be  an  act  of  admin, 
iSlv-eTgislltlon,  a  fatal  defect,^jvhich  alone  should  stay  the  hand  of  the 

''^'^^wmmente,  prcpare<l  and  submitted  this  l»th  da^r.of.June,  1973,  at  the 
direction  of  the  XaU6n„l  Council  of  ^'^^^^.^^^  &  Aluso.v,. 

\By  Hu5TiyoTox  Carulrj*  C6«/weL 

<\  '  '  ' 

United  States  Catholic  Conference, 
«  ^     Office  of  Oovfjinment  Liaison,  . 

Waihingiottf  D.C.,Jun€  30, 19tw 

CT«(r*Z'««^^commt»c«  on  PosUecondary  Education  Cornrnittcc  on  Education 
a^d  Lchor,  V.S.  Home  of  Repreimtativet,  Wathington,  B.C. 
Dear  M«.  Chawman:  On  behalf  of  the  United  States  Catholic  Conference. 
I  womd  Hke  to  express  ouV  views  oo  certain  aspects  of  the  recently  Promulgated 
Regulntion  to  implement  Title  IX  of  the  Education  Amendments  of  1072  (PX. 

%hh^Kciailatlon  provides  for"  an  exemption  for  ed?irai.ional  institutions  which 
are  wnt^-Secl  br  TrXiOus  organization  "to  the  extent  art)lication  of  this 
prrtTpu  d  not  be  consistent  with  the  reliKioiis  toncts  of  such  organizat  on  " 
Sei.  8612)  It  is  our  understanding  that  this  exemption  applies  to  any  reauire- 
of  thls  Kegiilation  which  are  inconsistent  with  .the  religious  tenets  of  a 
Sous  organlzft  on  tlmt  operates  an  educational  institution.  We  feel  that 
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this  \\a.«5  clearly  the  int(nt  of  Congress  in  creating  this  exemption  and  that 
there  shouhl  he  no  amblgnity  aliuut  tlUs  in  eitliei*  (he  Heguhition  or  in  duy  new 
amendments  to  IMtle  IX  wliieli  tlie  Congress  might  enact 

Tliere  are  two  sitnations  whicii  tJiis  Kegnfatiim  dues  not  address  directly 
and  which  shonhi  be  ciaritied  by  any  new  legislative  amendments.  One  involves 
the  appointment  u(  teuclien^  ur  administrators  witlnn  an  edncational  institntlun 
who  are  either  clergy  or  members  of  a  religio^w  o.rder.  If  the  oi)l»rntioir  of  an 
cdncatiunal  iustitntiu(i  i^  iwrt  uf  tlie  rellgloUH  nUi$sIon  or  a  postulate  of  a  religions 
order,  preference  in  personnel  a]»pointineutij  if;  often  gi-.cn  to  members  of  that 
religions  order.  In  .sncli  a  case,  this  preference  is  based  on  membership  or  non- 
membership  in  that  religiunV*  order  and  not  on  the  sex  of  the  i)er.sons  involved. 
However,  since  all  religious  orders  are  comjirised  exclnsively  of  either  males  or 
Xenmles.  one  might  argue,  for  e&ample,  that  the  preference  for  a  female  member 
of  a  religions  order  rather  than  a  malo  layman  fur  a  schuul  principalship  wonid 
in  fact  consMtiite  sexnal  diseriminatHuh. 

^  In  a  sitnatlvn  such  as  that  described  above,  it  wonld  frnstrate  the  fnlflllment 
of  tliK  religions,  apostolate  of  the  members  of  the  religions  order  if  the  school 
was  recpiired  to  i)hico  a  man  in  charge  of  the  school  ^vInch  they  are  oj/fcrafing. 
'I'his  is  not  proprietary  consideration  bnt  one  which  directly  relates  to  the 
maintenance  of  religions  orders  and  their  religions  mission. 

Tlie  second  sitnation  concerns  the  KegnUition  as  it  affects  vocational*  ednca- 
tion  schools.  Onr  vocational  schools  rec*eive  little  a.sststance,  If  anv,  nnder 
eurrent  vocational  edncation  federal  assistance  laws.  'Jheir  sitnation  is  aggra- 
vated hy  the  fact  that  the  few  vocatiomU  schools  maintained  by  the  Chnrch, 
are  in  some  Instances  oi>erated  by  religioua  orders,  who.*<e  Rple*  reqnires  that 
they  confine  their  edncation  *to  a  particular  sex.  In  short,  religions  orders,  hv 
dedication,  education  and  religimis  tradition,  have  limited  their  activities  to  a 
particular  sex.  Since  tht'.se  schools  differ  sniistantially  from  Uie  Congressional 
concept  of  a  voeational  edncatiim  .^*chtM>I.  wesnhniitthat  thev  were  never  intended 
to  lie  Inelnded  in  Title  IX.  Accrttdlngly,  consideration  should  be  given  to  admin- 
istrative treatment  directed  tf»  tUeir  nnhpie  po.si^lon. 

Kndosod  yon  will  find  a  copy  qf  our  comments  on  the  proposed  Regulation 
dated  October  11.  1071  This  will  pi:ovlde  yon  with  a  more  detailed  analysis  of 
the  constitutional  Issues  involvecl/n  this  matter. 

^^>  are  stihndtling  the.*<e  vlewftto  be^  incorporated  in  the  record  of  the  Hearings 
f»f  n»ur  ^Subcommittee  and  reijnest  tnut  yon  and  the  members  of  vonr  Snbcmu- 
mittee  dve  tliem  fnll  eon.<«ideration  in  any  further  legislative  action. 
.  5>incerely, 

JA:ifna*L.  Robinsox. 

,  '  .  Director. 

KiiQlosnre. 

United  Btatks  CATHor.ic  Confkrr:v*ck. 

OmcK  of  Gknkrat,  cWx«Kr..  • 
*  ,„     ^  WaMnoton,  D.C,  October  11, 

VUE  niKKCTOK  of  TIIK  OKKICK  OF  ClVfL  RlOHTS, 

nejuirtwcnt  of  Health,  JUdttratioiK  and  Welfare, 

T>KAR  Mr.  IIolmhs:  On  June  20.  1074,  tlie  Oflice  of  Civil  Rights  of  the  Depart- 
uH'nt  of  ^Iealth.  Bdncntion.  and  Welfare  published  Notice  of  Rule  Malclng  to 
ofTw  hmfe  Title  IX  of  the  Kdiicntional  Amendments  of  1072  to  eliminate  discrlml-  * 
nation  ou  the  basis  of  sex  in  any  edncation  program  or  actlvitv  receiving  federal 
finaiioinl  assistance  (Fedei'al  Register,  Volume  30,  No.  120,  Thursday,  ^nne  20,* 

On  beh/ilf  of  the  Ignited  Stafes  Catholic  Conference,  we  wish  to  o^Ter  the  follow-^ 
ing  observations  and  comment.'^. 

The  pnrpo'.e  of  the  legislation  if?  understandable  and  commendable.  However, 
the  iinplcnientntlon  of  the  law  impinges  on  si>ecitic  areas  of  religioa^  freedom 
,  *ind.  uddititmally.  goes  snlistantially  Iwyond  the  intention  of  Congress,  especiallv 
In  its  application  to  the  internal  operation  of  church-related  schools. 

Section  80.12  of  Subpart  C  appropriately  provides  that  this  part  doef*  not 
apply  to  an  educational  inslltntlon,  uhlcli  Is  controlled  V  a  religious  organization 
to  the  ex t (jut  that  application  of  the  ixir.t  "would  he  inconsistent  with  the  re- 
ifijlous  tenets  of  the  organization;*  In  order  to  take  ndvant/ige  of  this  .statutory 
ovempfion.  the  Notice  of  Rule  :ilaUinjg  provides  that  the  edncati(mal  institution 
«5lyiII  snhmit  in.  writing  to  the  Director  statements  of  the  religions  tenets  nnder 
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which  the  exemption  iij  clalintMl,  and  any  l)ther  infurmntiou  which  miglit  nid  the 
IMcector  "eu  {letentumm/  whether  the  imtttntion  quall/iefi  for  ituvh  enmption. 
(Kmpliasis  supplied.) :  *  *  - 

AH  we  inten>ret  Uiis  regulation,  the  Director  would  have  thejuitlit)rity  to 
examine  the  religious  tener^s  of  the  organization  and  the  discieti9n  to  determine 
whether  Huch  religious  tenets  warraut  the  api)llcuiion  .o£  tJie  statutory  exemp- 
tion We  i*ubmit  that  this  proce<luref  is  inconsistent  with  repeate<l  pronounce- 
ineutJrorthe  Supreme  Court  of  the  United  States,  especially  since  1070.  We  will 
note  cite  all  of^tbe  releriuit  ovsevbut  limit  our  reference  to  Wolz  v.  Cow wiwiOMcr, 
3»7  b,S,  OW  <mO),  and  J^mon  v.  Kurfznmi.^  40a  U.S.  002  (lOTl),  whereniie 
:Hui>rewe .Court  of  the  United  States  stated  cttefeorically  that  the  Fir^t  Amend- 
i^nt  pumOateiS  lieutrality.  tjetween  diurcto  tnd^state,  and  tlml,  in  oruer  ro  j^re- 
nerve  tl»i»  neutrality,  the  state  .must  xefi-aln  from  a  mrveilUincc  of  religion  or 
r0llglouH^ctiritie8..a:hi8  judicial  mandate  against  entanglement  is  tot^illy  ignored 
In'ihtt  jttopesed regulation.  ,  « *  .     ,  .  ^. 

.  A  sIfiUar  situation  arose  in  tlie  development  of  regulations  uivolvnig  the 
Selective  Service  Act  which  provided  for  the  exemption  of  sendnarian*  attending- . 
•^recognized  theological  or  divinity,  scliool.s."  Originally,  the  Selective  Service 
Hyrtem  requested  .dociuuentatloH  of  religious  tenets.  Finally,  after  reviewing 
its  iKdicy  Mitlr  religious  groups,  it  agreed  ta  accept  cerUfi6ation  of  the  status  of 
tht  seininarj.  We  urge  tliat  aectioii  86.12  be  amended  to  delete  the  reference  to 
t)ve  HubmiHHion  of  documents  containing  the  relJ^ous  tenets  and  to  substitute 
^therefor  a  certification  procedure.  This  will  avoid  serious  constitutional  issues 
fjand  at  tluc  same  time  provider  worJcable  administrative  procedure. 

Moreover,  it  would  l)e  a  particularly  appropriate  procedure  for  our  seminaries, 
l>Oth  with  reHj)ect  to  the  question  of  admissions  and  employment  i)olicie.<?.  Seni- 
,  inariA*  h^re  been  a  imrt  of  tht  training  of  the  Catholic  priesthood  fof  centuries 
ami  tlJie-  controlling  procedures  of  which  are  rooted  In  religious  tenets  and 
religioiiM  tradition  with  rffspect  to  the  training  of  priest.s,  supplemented  by 
diocesan  regulations  and  othet'  rules  concerning  the  training  of  seminarians.  Tlie 
tralnlng  of  priests  is  at  the  very  heart  of  'Tree  Exercise  of  Religion'*  and  Govern- 
ment snneillance  is  especially  proscribed.  Under  tbn.  nhwove  circumstauees,  we 
submit  that  the  certificate' procedures  would  lie  imrticnlarly  api)roi)riato.  / 
•  The  second  Important  principle. which  we  wish  to  emphssixe  is  that  a  elnirch-^ 
related  institution,  especially  at  the  elementary  and  secondary  ievel,  has  a  rigni 
to  maintain  Internal  discipline  to  the  exte;it  that  it  rcflectft  religioiiM  tcnetM  mid 
hcHcfs.  The  Supreme  Cowrt  of  the  United  States  in  Lmnon  v.  Kurtzman.  Aupra. 
characterised  the  parochial  school  as  ''an  Integral  i>art  of  the  religious  ndssion 
of  the  CathoUc  Church."  On. the  basis  of  that  assertwl  proposition,  we  .submit 
that^lntemal  discipline  imposed  on  a  parochial  schooi  must  be  consistent  witli 
the  mission  of  the  Church  and  lUL.hn8lc  tenets.  '    ^  „ 

This  proposition  Is  especially  ^ipplicable  to  everj-  subparagraph  of  the  rulHig 
which  would  prevent  the  school  authorities  from  taking  nppropriato  action 
where  a  Student  a  teacher,  or  an  applicant  for  the  teachinjj  profession  is  inv(jlve<l 
in  abortion  procedures  or  pregnancy  outride  of  marriage.  Both  of  the.se  .^itua: 
tlons  have  a  direct  r«:l^tionshii)  to  internal  discipline  wliich  reflects  the  teaching 
of  the  Catholic  Chureli.-We  Oinnot  tench  our  children  one  thing  and  unidicltiy 
approve 'that  whlcl,  is  diametrically  opposed  to  our  basic  religious  k»net.^. 

In  addition  to  this  constitutional  po.sition,  there  is  the  physiological  anomaly 
of  equating  pregnancy  with  abortion.  Pregnancy  is:a  natural  biolo>:icnl  condf- 
tion  involving  life.  AbQrtion  is  not  a  part  of  this  process.  Its  end  is  deatn 

The  school  authorities  must  on  the  basis  of  various,  religtous  consideration.^, 
make  the  final  Judgment  Congress  never  Intended  such  preenll)H^x^  ae  ion  in 
this  delicate  area.  It  is  not  the  proper  Junction  of  the  federai  government  to 
preempt  this  prerogative.  Tlds  proposition  apidics  to  Internal  diSCipUne.  pro- 
gram and  employment  policies.  Additionally,  it  applies  to  preemployment  Policies, 
e.specially  marital  fitJitns.  In  thi.s  respect  we  see  no  element  of  discrimination 
hecauseltappllesequally  to  men  and  women.  ^,  t  ^  , 

A  tldrd  proposition,  and  a  very  ImporUuit.one.  involves  the  appointmw  t  of 
teachers  40  administrative  and  fivculty  posts,  who  are  menibers  of  X^^\i^l^^]f 
orders.  Many  of  our  schools  arc  conducted  by  religious  orders  of  men  nn<r  wonuMr 
aS  ng  In  th^^se  schools  is  a  part  of  their  religious  apostolate.  ^\  here,  for 
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they  are  oj>eratlng.  ThiM  Is  not  a  proprietary  codlideratlon  Imt  one  "which 
uirectiy  relates  to  the  maintenance  of  religious  orders  and  their  rellWous 
mission.  -  >  V  t  ' 

VJ5^  i?*^*^  recommendations  are'not  implemented,  the  re^Sl^iUon  would 
Ji^uZB  -u^^}  ^nin^w^ing  arbitrary  guidelines  lon^thc  exercise  of  recognized 
rellgldus  beliefs  and  convictions.  It  would  Impose  specific  burdens  on  the' receipt 
Of  federal  funds.  Both,  the  First  Amendment  and  the  Due  Process  Clause  of 
the  Fourteenth  Amendment  prohibit  the  imposition  of  arbitrary  burdeoir  upon  ' 
the  exercise  of  constitutional  rights  and  inhibit  the  attachment  of  cohiltlons 
i'll^^^J^^if^  constitutional  privileges.  SpeUer  v.  Randall,  357  U.S,  513, 
Vr^t'^^o^^^lv'  ^-  385  U-S.  511  (1967)  iShefberi  v.  yeri^,  74 

U.S.  .308  (1963).  In  the  Speiter  case,  the  State  of  CJaliforaia  conditioned  taa 
exemption  on  the  taking  o^a  particular  oath  of  allegiance.  The  Supreme  Court 
of  the  Onlted  States,  In  holding  that  the  sUtute'was  unconAltuUonaH  stated: 
-  ^,   ^^.^^  *       exembUon  for  engaglnfin.certain'speech  neces-^ 

sarily^will  have  the  effect  of  coercing  the  claimanfs  to  fefrain  from^tfie  oro- 
*scrtbed  speecji/'   >    ,  '  .  ,  ^ 

Similarly;  the  proposed  regulation  would  hav«  the  eflfect  of  coercing  our  insti- 
tutions to  violate  their  consciences  in  order  to  retain  or  receive  federal,  funds 
Thisobvlously  violates  the  letter  and  spirit  of  our  (constitution.  * 

Our  obvious  concern  Vith  this,  reguUtJon  Is  aggravated 'by  its  ambiguity.  For 
example, -it  Is  not  clear  whether  such  programs  as  ESRA  arid  ESAA  subject 
parochial  schools  to  coverage  The,schools  themselves  do  not  receh-e  any  IJpan- 
clal  asMstauce,  ^the  children  do.  Clarification  of  this  uncertain  Situation  is 
impetative.  ^ 

In  addition  to  ESEA  and  ESAA;  we  .express  otr  concern.over  proposed'  rules  • 
In  the  area  oftvacational  education.  Our  schools  receive  little,  if  anything,  under 
'  '  th^se  laws,  and  their  situation  Is  aggravated  by  the  fact  tlwt'the  few  vocational 
sch^ls  malntalHed  by  phe  Church,  are  in  some  instances  operated  by  rellgi'6us 
ordpr^,  whose  I^nle  reViuires  that  they  confine  theli»  edUcatlon' to  a  parflcular 
sex.  In  short,  x:ellglous, orders,  by  dedication,  education  and  religious  tradition,'- 
hove  limited  their  activities  to  a  particular  sex.  Since  these  schools  differ  sub- 
stanUally  from  the  Congressional  concept  of  a  .vocational  education  school,  we 
submit  that  they  were  ne«er  intended -to  be  included  Irf  Title  IX.  Accordinglv, 
consideration  should  be  given  to  aduiinistrative  treatment  directed  to  tlielr  ^ 
unique  iwsitlou.  ,  >  , 

Finally,  there  Is  a  special  situation  which  deserves  'comniept.  The  Secretarv  • 
of  HEW  statHl  In  a  proposed  rule  ( Federal  Keglster,  July  12,  ld74.  Page  25007) 
that  the  proi>ofjed  regulation;  which  1^  the  subject  of  tills  «omment,^would  not 
apply  to  sex  e<lucatlon.  We  heartily  endorse  this  positloa:  it  is  consistent  with 
all  of  the  observations  made  above  and  -avoids  serious  interfefcnce  in  a  hiehlv 
sejisltiye  area.  .  ,  * 

We  trust  that  the  above  ohservlitions  concerning  the^relatlo/ishlp  of  the  regu- 
,  latlon  to  eertain  ci;itlcal  constitutional  considerations,  especlall/the  Free  Exer- 
cise Clause  of  the  First 'Ameiniment,  wlirbe  of  a$slstance  to  your  office  In  re- 
.^tructuring  the  rogulatioli  so  that  there  will  be  no  conflict  between  the  regula- 
tion and  the  law  or,  more  importantl}',,  between  the  regulation  and  constltutlondl 
rights.  »  , 

p   You  ^!nay  l>e 'assured  that  we  will  be  more  than  happy  to  confer  with  your 
office  iji  order  to  more  frilly  articulate  our  position. 
Sincerely  yours, 

*         .  '  JJUOENE  KlASICKY. 

♦     '  *    ,  •  WErJiCSLET  COU-EGE,  * 

^  ,        .   ^.  '  '^^clleslcUf  i}(a$9.,  June  20, 

Congressman  James  G.  O'II.vr.v,  ^  '    *  V 

Rayhuni  BuiUing;  * 
-  Wwihlnpton,  D.O,        .  .  , 

J)hM  CorjoREssMAN  OllAR.v !  Sluce  your  Subcommittee  on  Education  Is  con- 
ducting hearinga^,  on  the  Title  IX  Guidelines,  I  am  sending  you  a  copy  of  the 
Jotter  which  a^  president  of  the  Associatlon^or  Women  in  Mathematics  I  sent 
to  the  I^^p^'rtment  of  Health,  Educatlon,and  Welfare  last  fall  When  the  Denart- 
"»5»UQ>!t^l  comments  on  (heir  then  proposed  Guildellnes.  3?hat  letter  expr^sed 
the  gi^ve  concerns  which  I  have  about  some  of  those  Guidelines. 

Xmfce  yoif^and  your  Commlttoe  to  give  serious  consideration  to  the  reserva- 
tions about  the  JJuldelinos  whtph  I  {[ni  certain  you  will  receive  not^qnly  from 

1      ^ *    ^  •      •         "  ^ 


the  Asisocintiou  for  Wumen  in  Mathematics  but  from  other  organizations  and 
imllvldiials.  Strong  and  appropriate  Guidelines  arc  neiKled  and  need  to  be 
enforced.  ^ 
Sincerely  youl-s,         '  •  ^  c 

Alice  T.  Sciiafeb, 
President,  Association  for  IVomw  in  Mathematics.  ^ 

Enclosure. 

Mr.  Petee  Holmes,  « .      .  . 

Director,  .Office  for  CiVU  Rights,  Department  of  Health,  Education,  and  welfare, 
.  M'ashington,  D.C. 

Bjur  M».  Holmes:  I  am  writing  to  express  my  concern  about  some  of  the 
guidelines  proposed  by  your  Department  for  the  new  Part  86  of  the  I^l>*rjj* 
mental  Regulation  to  effectuate  Title  IX  of  the  Kducation  Amendntents  of  1972. 
The  Title  is  designed  to  rule  out  discrimination  on,  the  basis  of  aex  in  education 
programs  and  activities  receiving  or  benefiting  from  Federal  financial  assisUnce. 

1.  TtrmmoI<Vi/.j~Since  the  purpose  of,  and  need  of,  Title  IX  is  to  end  dis- 
crimination on  the  basis  of  sex  in  education  programs  and  acUvities,  why  not 
have  the  guidelines  say  '*end  di$crimination  against  "^Oiiien'*,  which  is  what 

*  the  guidelines  are  all  about.  1  .    ^    ..^    ^  '  a 

2.  Curriculum  materials.--T\t\^  IX  fails  to  prohibit  fe^x  bias  in  textbooks  and 
curriculum  materials,  arguing  that  to  do  so  might  violate  rights  guaranteed 
under  the  First  Amendment.  Since  Title  VI  nijtes  out  discnminatlou  against 
blacks  and  other  minorities  in  curricular  materials,  why  did  that  not  Infringe 
on  the  i^rst  Amendment?  Are  women  not  guaranteed  the  rights  .guaranteed  to 
other  groups  in  the  country?  ^     .        .  i     i  ^ 

Certainly,  guidelines  should  be  issued  which  preflilbit  sex-stereotypiug  in  cur- 
ricuhir  materials  designed  for  kindergarten  through  junior. .high  Scliool  and 
for  non-fiction  materials  for  high  school  students.  Sex  stereotyping  in  in&truc- 
tloihil  materials  for  the  young  child  and  high  school  students  is  peWtuati^^^^ 
society's  present  view  of  **male''  and  ''female'  roles  and  should  be  aboli shell.- 

3  arfmwjf/o»^.— 186.14(c).  The  guidelines  for  admission  to  edueatiohal  Insti- 
tutions are  not  applicable  to  private  undergraduate  professional  and  vocational  • 
schools.  They  should  be  covered  by  the  guidelines.  Many  women  are  rtjfcrin  i- 
nated  against  in  admission  to  engineering  seliools,  schools  offering  a  major  n 
architecture,  forestry,  etc.  Women  should  have  the  same  elianc6  as  men  to,  be 

''Tm^^^^^^^^^^  Title  IX  Should  rnle  out  discrimination  against 

women  r  the  a wa  of  scholarships  but  does  not.  It  exempts  ass  stance 
roS  0  athletics  which  allows  institutions  to  grant  athletic  scholarshiirs  o 
men  without  comparable  funds  being  spent  for  scholarships  for  women,  ii tie 
IX  also  exempts  scholarships  established  under  a  foreign  will  or  trust,  for 
ov'iumlP  Rhodes -Scholarships.  HEW  cannot  force  a  change.in  a  foreign  will  or 

with  HroTams  offering  scliolar-slilps  for  nion  only.  Wfint  tlio- gnlflellnos  sUouitt 
;Vlo  v'for-'a  ?lmift.l  time.  wJ.en  a  Review  of  the  ^''/^'^''^ 

are  prOKraftis  offering  scholarships  to  women  only  (for  example,  AAUW  pro- 
Kran«)  ami  should  contlnne  to  allow  such  ««<ir(llscriniinatlon  against  women  in 

T  aSc^-rS  T^^^^^^^^^^  shonurrcnnlre  eventual  fntegration  or 

eoiml  aggregate  Iwliturcs  in  athletic  programs.  The  present  guidelines  offer 
no  hope  of  "equality"  in  athletics.  ■  , 

bo  offered  on  a  prorata  basis  to  part-time  «"'P'7««f;„ to  wor^^^ 
of  iKirmanent  part-time  employee:  "any  employee  who  is  exi^cted  to 
ha.s  in  fact  worked  at  least  one  academic  semester  ''nj'-'''"^^ 
euuiviileht-'  is  too  restrictive.  It  would  be  reasonable,  and  fairer  to  institutions, 
tn  wninpo  "one  academic  semtster"  by  "one  academie  year  . 

(b  -The  .s"ore?nry's  third  alternative  for  monthly  retirement  payments  should 
l,e  nlob  eV  S  n^  would  mandate  the  use  of  unisex  Premium  05/ 

'rat"  S  an    req^^^^^  contributions  ami  equal  periodic  benefits  for  all 

r?JLVi  mm-id  re^^^^  of  spv.  (It  should  be  noted  thjit  the.  present  malb- 
?emale  {ifri—ce'tab^^^^^^  weighted  In  favor  of  whites  since  ^.e 

life  exi>octancy  for  blacks  is  lower  than  that  for  whites.)  . 
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UoaUU  plans  should  niso  hi*  jfm.sud  unNex  (aides  and  rcnnire  clmrribulions 
,  nnd  equal  beneftt^  for  nonien  and  men. 

7  Uftve.^  for  prvffnanc!/,--^^Si)A7(c)  (1).  (2).  Delote  tlio  nu»ntioned  serUons 
wmeli  treat  leaves  of  emplo.vees  duo  to  i>regnanc.\  a.^  difrcrent  from  anv  other 
Irtives  for  medlcal  purposes.  Tiie.se  .secti(,ns  require  lltat  a  ph*\xidaM  eeitlfv  in 
vTriting  that  the  pre^jnunt  woniau  i.^  plu.sieall.x  uipabU-  of  iierfonnint:  her  dutie.s 
and  require  that  a  pre«a:nit  employee  notify  lu-r  eniplover  in  writluj;  of  Jier 
exi>ecte<l  dale  of  delivery,  at  least  120  day.s  jirior  to  sui  h  dale.  Thei>e  two  require- 
nients  nre  not  attaehed  to  any  other  medical  dis:;!.i:5t;,  and  shoa^^  la* 
attached  to  i)re>;nancles.  Section  (2)  relate.^  the  return  of  an,  enqit'ovee  on 
leave  due  to  preKuancy,  to  her  enqjloynient  a^ain  to  a  written  notllleatuin  froni 
her  irfiysiclan.  In  the  'jn«e  at  an  euiployixj  lu  n  tenclunu  position  an  enq»lover 
may  hot  retpdre  an  enqdoyee  on  .such  leave  to  return  to  her  emplovaieut  later 
than  tlie  l)ei?lnninfl:  of  the  tlrst  full  academic  term  (^onimeneiag  after  such  eertUi- 
witlon  iM  wiHtlfi.  ThiH  ^nIiioii»A  plight  well  allow  a  ^eaclnn^,^enM)lover  to  prohibit 
the  j^etuni  of  an  employee  on  preKuaney  leave  until  the  following  ^enie.ster.  an 
aetioji  certainly  infriuf:inf<  on  the  ri«ht|?  of  Mio  individual.  Again,  this  Kulde- 
line  MioulrtlM)  deleted* 

$.  Enforcement  Provcdincs.'-'U  80.01-05. 

(a)  HEW  Um  not  spelled  out  procedures  for  requiring  institutions  to  oouqih" 
i\ith  tJie  Title  JX  K»i<Ielbes.  Kxi)ectinK  voluntiirv  oonqdianw^  i^  naive.  Appeal 
rights  for  institutiouK  jUi^e  spelled  out  but  not  for  victims  of  dii^crimination 
aKaitwt  ^vonien.  Thin  slipuld  be  corrected. 

(b)  HRW*?bonia  develop  a  sinqde  form  to  Ix)^»{5ed  by  complainants  in  niiuK 
coniplaint.s.  Also  a  simple  form  should  be  devlvo'i  f'-r  in.stitutions  to  use  in  an.swi-r- 
ing  queries  from  11 KW. 

(c)  HKW  should  employ  legal  personnel  versed  in  educational  proRranm  and 
nctivUies  to  aid  coinplainnnts  willi  their  complaints  and  institutions  ^  with 
conqdinnce,  C 

Ah  stated  in  4.  above  the  guidelines  slimdd  have  incori>orate<l  into  tbeiu  n 
mandatory  review  at  a  Inter  date;  for  example,  five  years  froai  now.  At  that 
time  HKW  can  deter^iine  if  tlie  guideline.^  .should  W  strengthened,  home  deleted, 
or  nboibhed. 

Si  ncerel.r  yours. 

Ar.TCK  T.  SCH. \KF.K. 

PrcJiifJvn  ^  Aji^ocia  t  ion  for  Women  in  Ma  thnn a ( U\% 


/.   IVMHRICAA*  Civil.  LlBKUTIKS  L'NIOX  OP  OkKATKR  CLKVKr^ANO. 

Cleveland,  Ohio,  May  i7,  i/)7J. 

Hon.  GKKAX.nKoKD,   ^        v  ^  . 

The,  iVhiti  House, 

*        Wu<^hiuoton,J).0.  ^  •  » 

De.\r  PwismKNT  FORD^  The  Wonien\s  nights  Project  of  the  kOXX  of  Ohio 
is  deeply  concerned  about  the  final  dnift  of  the  Title  JX  regulatioiLs  recently 
8ubmitte<l  to  your^jelf  by  the  Secretary  of  TIealtlu  Kdueation  and  Welfare.  It 
contains  many  changes,  deletions  nnd  additions  to  the  regulatiou>  wjjlcli  were 
I)ubllshed  for  public  comnicnts.  This  results  in  a  .set  of  n^gulatlfuis  which  will  be 
Of  minimal  value  in  onforclug  Title  IX. 

We  feel  the  new  Vegulatioiis  would  bo  totally  inadecpiate  in  the  following 
areas: 

(n)  aiie  recommendation  which  would  permit  the  Office  of  Civil  Higbt.s  to 
defer  action  ^ou  any  complaint,  which  had  not  first  utllixcM  the  grievanee  pro- 
C'edure  established  by  the  institution,  severely  weal<ens  the  riglits  of  the  com- 
plainant. Institutions  would  l>o  allowtnl  to  set  their  own  grievance  i)rocedur(< 
^      '  with  no  stxindards^  of  due  process  or  time  limits.  This  is  a  totally  new  idea,  not 
Y         part  of  the  orif;inal  regidatlon.s.  and  totnlly  unaccei»table-  • 

aiiLs  section  (S0.88)  sliould  be  deleted  as  should  the  section  lindMug  the  riglit 
to  call  for  a  hearing  to  the  institution,  and  not  to  the  conqiJaiiuint.  The  complain- 
ant mu«»tJj<Mtfford»d  the  same  rights  as  tlie  institution  accused. 

ih)  There  should  lie  some  kind  of  self  evaluatiou  poHcv  for  institutions  writ- 
ton  bito  the  regidations.  (At  present  tlioy  do jiot  exist).  The  pre.seut  se>;  discrimi- 
nation pattern  .stems  largely  from  ingrained  smietal  factors,  wldcli  are  nuiinlv 
unintentional.  We  feel  that  tlds  lends  to  nmny  acts  of  discriudnation  wliicli  go 
by  nnnoticoil  until  chnllenged  b.\  an  indivldmil.  The  recent  regulation's  onut 

\  • 
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t;\(.«ii  the  regulations  (ut  aOirmatno  nction  in  tliu  ann  uf  *|ior^i>  and  atlilotics 
which  wero'pnjviotisly  covtM'od  In  Hwj  pioixxsed  ii'};uhitiou>. 

(cj  Tljc  adjuijtment  period  for  instltutlions  tu  tunii»b  with  title  IX  is  tc^tall;^' 
nnieali.stic  and  unfair.  'Xltle  IX  lias  already  been  dela>al  o>er  three  ytars  and 
was  lont:  overdue  In  its  original  enactment. 

(d>  The  regnlftflnn.K  dealing  with  athletics  .will  severely  limit  the  opportunities 
for  Women  and  glrl«  in  jithletic  programs,  th(,»ndiy  dlscrlndiiating  In  a  grossly 
unfair  way.  We  feel- tliat  there  >honld  l)e  no  distinction  b^jtweeift contact  and 
nonrr^/ntj^ot  sports,  and  timt  tins  dcvl.shm  .sliould  he?  loft  to  the  discretion  of  , 
the  indWidmil.' Tlie  new  regnlatioii.s  suinniarlly  e.\enipt  all  contact  .sports  undt*r 
Title  IK.  Tills  mean.s  luHtltutloius  will  be  ablq^o  maintain  single  sex  teams  and 
deny  piirtldpatlou  Ui  cWumen  again.  The  rpguiatioii.s  should  contain  provisions 
for  equal  opportunity  in  participation  and  for  eqnHjlty,in  fu?idlng. 

(ff  Although  the  new  regulations  contain  requirements  for  equal  amomlls  of 
all/  kinds  of  .^'hoIarsiUj)  money  l)eing  uwardeil  to  ninte  and  female  ^tudentSr 
tlioy  allow  single  sex  Hcholarshlp.s  to  be  adinlnlsteretl.  This  procedure  denies  to  . 
p  one  hex  the  pre.^tige*and  opportunities  connected  witli  certnlii  s^iolarshlps,  as 
does  the^  oxeii^)tfon  of  ''foreign  .scholarsidps*'  (e.g«  Bhodes).  This  :s  Kighly  dls- 
eriniinatOry^  a  violation  of  the  purpo.se  and  Intent  of  Title  IX. 

tf )  OJhe  .<?i>ecial  exemption  of  private  undergraduate  schools^  from  Title  IX 
wlllniean  the  continuance  of  the  ability-  of  these  institutions  t9  exclude  or  require 
higher  adinlssion  standards  for  member^  of  one  sex.  The  original  language  of 
rTltIo  IX  eoK'ers  admissions  to  vocational  and  professional*  education  without 
any  exemptions  and  Should  be  enforced. 

(g^  We  urge  that  on  the  question  of  fringe  heneflts,  that  Institutions  be  required 
tu  provide  e<pial  i>eneflts  irrespective  of  co.st.  This  jwlicy  would  fall  In  line  wltli 
tlie  approach  <it  th^  K.E.O.C^on  this  question.  The  new  regulations  which  allow 
instluitlohs  the  option  of  fHUdlng  equal  contributions  or  equal  periodic  bene- 
fits nre  very  dlscriminatoi^r  because  the  cost  to  the  employee  for  a  giVen  bene- 
«t  Is  far  more  than  the  cost  to  tlie  ln?<tltution.  Ecpial  eontrlbulions  dq  not  pur- 
chase the  mmt  protection  for  men  and  women,,  as  the  actuarial  tables  used  in 
computing  pensions  are  sex  segregated. 

We  ask  that  these  regulations  will  be  revl^d  and  redrafted.  They  nre  dis- 
criminatory. Inadequate  aud  will  continue  to  deny  to  women  the  equal  oppor- 
tunities envisioned  l>y,  the  concept  of  Title  IX,  which  are  rightfully  theirs, 
yours  respectfully, 

^  EiLEE.x  Rownrrs, 

Chairperson^  Women's  Jiights  Project  AOLU  of  Ohio. 


IJROOKT.IXE,  M.vss.,  JuHC  2,  '107o. 

President  Gerald  Ford> 
White  Unnne^ 
WhshiufftorttD^O. 

ViiAR  Prf^idknt  Ford  ;  I  strongly  oppose  the  w'eakening  q£  Title  IX  of  tlie  Edu* 
cation  Act  in  IIBW's  new  regulations  arid  ask  that  you  disapprove  the  regula- 
tioiiH  In  tlielj  present  form.  .  ' 

Title  IX  regulations  sliould  require  the  elftnination  of  sex  role  .stereotyping 
audhias  in.text.«i. 

Equal  atliletic  opportunity  .slipuld  l)e  guaranteed  to  all  student.*?  of^all  age 
grouiw.  that  l.s\  from  kindergarten  througli  college.  Specifically,  the  Interest 
detormlnation  and  ftffirmativp  efforts  provisions  shoulil  be  retiilned.  Also,  sex 
discrimHiatlon  in  .<;o:calle<1  ''contact"  Kports. should  riot  be  allowed  and  certainly 
.sh(mld  not  he  institutionalized  in  the  proposed  regidatloQS^  ParClclpfttlon  In 
any  .M)ort  .«Jhould  be  ori  the  basis  of  ability  oiily.  At  the  very  least,  schools  should 
Ik!  required  to  offer  and, fully  supjjort  giris/vf^omen's  as  well  as  l>oys/men*.«i  teams 
in  'Vonti^ct"  .*jports.  I  do  not  want  my  nieces  and  future  daiUf!fer(s)  to  suffer 
the  same  frustrations  I  did  as  a  sports  enthusiast  denied/the  Hght  to  fully 
partlclpnto  in  athletics. 

Final ly,  grleviince  procedures  shoidd  establish  time  deadjilnes  for  completing 
Internal  review  and  should  provide  the  complainant  with  the  right  to  appeal^ 
have  a  lawyer  present,  aniVfrccdoin  from  reprisal.  i 

X     Sincerely^  '  -  \ 

BOXX.K  B.  MORRI84 
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NE8UA.VIC  Statiox,  X.J.,  June  L  1075. 

Hon.  James  G.  0*Hasa, 

Ckairnuin,  Pott  secondary  Education  Committee,  U.S.  House  of  Representatives, 
Washinffton,D.G, 

Deab  Congressman  OIIaka:  J -have-whnt  I  feel  Is  a  unique  ppint  of  view 
on  tiie  subject  of  {sex  discriminaUon  In  school  physical  eilncation  courses,  there- 
fore I  respectfully  request  (no.  .  .  BEQ)  permission  to  testify  before  your  com- 
mittee.when  it  holds  hearinjrs  on  the  new  'Xitle  9  rules. 

In  my  opinion,  ALL  REQUIRED  PHYSICAL  EDUCATION  COURSES, 
WHETHER  CO-ED  OK  SEX-SEGKKGATED,  VIOLATE ^TllE  CONSTITU-  . 
^  TIOSAL  RIGHT  TO  PERSONAL  PRIVACt. 

\  In  this  day  and^age,  when  people  are  demamiing  the  rigJit  to  control  their  o^vn 
hodles.  even  to  the  polpt  of  homosexuality,  abortlun  and  enthenasia,  it  is  ntterlv 
iiicrcdible  Uiat  anyorfe  should  be  required  to  participate  in  any  kind  of  phvsical 
acfijity  against  his  will,  no^matter  how  beneficial  such  activity  might  be.  Snrelv 
the  r|ght  to  control  one's  own  body  includes  the  right  to  let  it  go  to  seed. 

Dnt^^to  the  economic  recession,  it  would  really  he^a  great  ajmncial  .sacrifice  ' 
for  me  t,o  come  to  Washington  to  «t;itn  flny  views  before  yuur  eummittee.  How- 
ever, my^^^loved  chiidfcn  will  be  affected  by  Title  d/so  I  am  more  th.in  willing 
to  make  thc^ .sacrifice. 

If  you  can  possibly  find  room  for  me  on  the  long  list  of  people  wishlnc  to 
testify.  I  would  be  most  grateful.  ^  *    *  e> 

Sincerely, 

C0^•8TA^•CE  SZEFCZEK. 
WiLMAMSTOWN,  N.J. 

Dear  Co.Nore89man  O'Hara:  As  a  woman,  mother  and  feminist  I  find  the 
regulations  for  implementing  Title  IX  appallwig :  jiuw  can  we  call  this  equality? 

1,  Contact  SiwrLs— rThey  have  defined  a  uiimber  of  sports  as  '^lontact  siwrts. 
Under  the  present  Jjegulations  a  school  may  provide  one  single  sex  teams  and 
fcnmies  are  prohibited  from  trying;  out  for  theJic  sjwrts.  Also,. they  do  not  have 
to  provide  a  female  team  In  this  sport.  Basketlmll  has  been  defined  as  a  contact 
sport,  which  is  re<lIcnlous:  It  is  likely  that  baseball  and  .«?oftball  will  be  so 
'de/iri^d.  In  non-contact  sports  the  regulations  are^basicallv  the  same. 

I  cH!i*  this  a  great  injustice  to  our  female  students.  Title  IX  is  not  giving  fe- 
kJiRi^  Students  equal  opportunity.  I  hope  you  will  look  into  this  matter  and 
CjOrroct  this  inequality. 
Sincerely, 

  Dorothy  VcRTnAi.ER. 

^       '  .    "        '       Tin  Mu  Alpha  Si.vfoNiA  Fraternity, 

„      _    «  Evan^vilte,  Ind.,  April /t,  mo. 

Hon.  JAA(K8  G.  O'Hara,  -  > 

V.S,  JToUsc  of  Representatives, 
Washington,  B.C. 

Dear  Represkntatan-j:  O'Haka:  Attached  .Vou  wiil  find  the  text  of *a  recent, 
telegram  sent  to  Vice  President  Rockefeller,  Chairman  of  the  Cosmetic  Council. 
It  points  up  the  fact  that  HEW\s  unauthorized  attempt  to  inflnence  the  mem- 
bership policies  of  traditionally  single-sex,  privatelv  ftmded,  collegiate  fra- 
ternal societies  has  not  been  stayed  by  the  Bayh  Amendment  (PL  93-508)  to 
Title  IX  Pf  the  1972  Education  Amendments. 

By  limiting  exemptions  to  "social"  fraternities  and  sororities  the  Bavh  Amend- 
ment promises  to  deny  the  several  collegiate  frater-nal  societies  w'hich  exi^^t 
for  other  than  wholly  social  purposes  their  due  protection  under  the  Fourteenth 
Ame/ulment  l^etween  alleged  "tyiMjs**  of  fraternal  societies  which  other  branches 
of  the  Federal  Government,  notably  the  Postal  Service  and  the  Internal  Revenue 
Service  have  long  held  to.be  indistinguishable,  n 

Under  Section  509  of  the  Education  Amendments  the  propose<i  regulations,  A 
when  signed  by  the  Presidenf,  will  l>e  subject  to  Congressional  review  forTi 
I)erio<l  of  45  day.**.  On  lK»half  of  our  75.000  meml)ers  we  prar  vou  support  at  that 
time  a  resolution  of  disapproval  of  tho.se  portions  of  the  'Regulations  which 
attempt  to  exempt  only  so.calle<l  ".«?ocial"  fraternities  and  sororities  from  itie  pro- 
visions of  Title  IX.  The  only  fair,  logical,  and  enforceable  regulations  must  applv 
to  an  fraternal  .societies.  If  they  do  not,  the  results  arcsure  to  be  chaotic  (\ne  trr^ 
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IIBW>  continued  efforts  to  exceed  the^scope^cf  ;u  uutliority  by  deviating  .from 
the  oft-stated  Uitent  of  the  Congress. 

Bespectf ully  yours,  ^  Du.ncan.^ 

'  E«<^1«'«>-*-  ,      ^    '       '  EMailgraml    ^  " 

Phi  Mu^\lpiu  Sinkuxia  Fraternity  JP, 
Vice  Pmsident  Nelson  Rockefeller, 

Chairman,  Dottieitio  Cotindh  Capitol  Billy  Wash'mgton,  D.C.^ 

Mr.  Vicfi  Prfsipent:  In  its  comni|&ndable  effort  to  constrain  IIEW  from  mak- 
ing its  own  laws^lii  regard  to  implementation  of  Title  IXof  the  1072  Education 
Amendment  we  believe  the  Congress  iimvittinsly  allowed  the  If^^^^^^^V 
ternities  and  sororities"  to  be  included  In  the  Bayh  Amendment  (PL  iW-oOb) 
witliout  realizing  tlifit  many  tollegiat/  Greek  letter  societies  transcend  purely 
social  puri)0ses.  AVe  pray  you  resvect  the  obvious  intent  of  the  Congress  as* 
staled  in  the  Congressional  Record  (26  November  1074,  H  11106)  and^ disapprove 
the  iwrtion  of,  the  projwsed.  regulations  which  discriminates  to  no  meaningful 
purpose  against  ail  hut  social  fraternities  and  sororities.  On  behalf  of  our  7o,000 
(TolleKiate  and  alumni  members  we  ask  the  word  "social"  be  deleted  from  the 
proposed  regulations  so  they  may  be  applied  equally  to  all  traditionaliy  single- 
sex  (foHegiate  fraternal  societies. 
Jlesix^^tfully, 

,    ,  J.  Eugene  Duncan, 

National  President,  ^ 
^  Phi  Mu  Alpha  Sitifonia, 


Kepresentalive  Jamks  O'IIara, 
U.S,IIoH90.af  lieprcsentatives,  > 
JVa^hinyton,  p,C\  ^  /  ^  \ 

.  Dear  Rrpeesentativb  O'PIara  :  Ti,tle  IX  regulations  are  very  important  1;^  Pro- 
tect equal  opportunities  for  students  in  our  school  systems.  The  revised  regula- 
ty»ns  are  a  serious  tliroatan  that  ihey  d^'not  provide  an  affirmative  action  time 
table,  they  do  not  allow  direct  appeal  tb  'HEW  of  grievance.s.  It  is  my  hoyye  ami 
request  that  the.heariugs  you  will  be  conductljug  will  address  and  resolve  these 
and  similar  aspects  in  a  manner  conducive  to  our  democratic  system.  Thank  you. 
Sincerely,  ^    j      *  ^ 

>  j  .TuoNNi  Bolitlo. 

^        ,  '        \^  3}^^^^  30,  1075. 
Dear  REFRESENTATn-B  0'Har.\:  Title  IX  regulations  are  In  conflict  With  Title 
VU.of  atil  Rights  Act  by  lett/ng  the  institution  be  in  charge  of  grievance  proce- 
dures instead  of  going  directly -to  H.E.W.  *  . 

There  should  be  time  limits  for  the  institutijOn  to  act  to  make  changes  in  some 
type  of  affirmative  action  plan.  i 

Sincerely,  ,       *  ,r  ' 

Mr,  tind  Mrs.  James  Matthews. 


,  ^  Marcu  28,  1075. 

Re* lI.E.W.  setting  up'gui deli nes  Jfor  title  IX. 
Representative  James  0*IIara, 
ILS.JIouitcGf  Rcprctcntatives; 
WasHijtgton,  D,C, 

JlKPRK8ENTATi\T.8  O'IIara  !  I  would  Ukc  to  csprcss  my  disappointment  in  the  way 
II.RW.  is  setting  up  the  guideline.^  for  title  IX.  First  of  all,  the  new  interpre- 
tations were  not  part  of  the  June,  version  of  the  guidelines— therefore,  the  pub- 
lic has  had  no  chance  to  comment  on  them.  I  feel  this  is  not  being  democratic^ 

The  present  guidelines  ignore  the  Interests  of  girls  and  women  in  all  sports  in 
•thif^  country  and  also  Impairs  the  law  to  provide  equal  opi)ortunity  to  all 
students.  *  »  ^ 

The  intent  of  title  IX  was  to  eliminate  sex  discrimination  in  schools,  not  to 
give  permi.ssiou  to  eliminate  girls  from  the  opportunity  of  participating  in  inter- 
.«^choIastlc  contact?sp6rts,  either  integrated  teams  or  single  sex  teams. 
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The  grievanoo  promhiro  ins  inoKently  sot  iip)  Is  a  farce.  It  lean»s  tlie 
<-'mi[»lainaiit  at  tliAi  inmy  i>f  the  In.stitutloii.  AIho,  it  ^et«  nu  tirni*  lunit  to  encouragft 
nu»  whoois^to  come  into  eoinpUance . 

There  U  no  way  for  a  coinpl/ilnant  to  remain  iiiiunvmoiih-r-thev  nmst  sro 
tliron^'h  the  school  first  l)efor^  IIKW  will  investigate.  * 
TliJinkyon,  -  •  . 

—    K.\KK.\  X.  Sa>torw. 

TitK  I'NIVKliSITY  OFXJEOROIA, 

Division  OF  StudkntAffa IKS, 

A  thcHH,  Ga.,  Juno 23,  JOlfo, 

C  »u;fro,->iriaitJAMKS  G.  (yilAHA. 

Chairman^Comtnittcc  qh  IJducathn  and  Lahoi,  House  of  livpresentattves, 
^  Wimhriiffton,  Z>.C. 

1>KAK  CoNORiiss^rAN  O'IIaka:  Yonr  snb-comnUttee  on  post-becondary  e<lucatlon 
IS  coM<.l(]prr/)K  41ie  regulations  recently  issuecj  l)y  the  Deimrtment'of  Health, 
KdiTcatlon  and  Welfare  'for  the  implementiition  of  Title  IX.  I  urge  yon  in  yonr 
deliherations  to  consider  allow injc  profestdonal  fraternities,  sororities. 'and 
honor  Mjcieties  to  retain  their  single  sex  membership  nnder  a  sijecial  exemption. 
Title  has  gone  far  heyond  its  original  intent  and  nmny  of  its  programs  are 
hurtinfr  those  it  set  ont  .to  helm  Duing  avui>  \v\t{\  single  sex  urganixations  is  an 
evaniple  of  this. 

Thank  you  for  your  consideratloit 
.Sincerely,    "  ^ 

'  M.  Louise  McBek. 

Brookfield,  CoryN.,  Junc2o,  J97o. 

Mr.  James  O'Hara.  ' 

Chairman,   VoHtHecondin }f  Kduration  Subcommittee^  Uayburn  House  Office 
JhtiUUtif/,  WashiUfftou,  D.d 

.  DKAit  CoNORrasMAN  O'HA^tA  I  IMease  vote- ajjaiust  any  action  to  weaken  the 
Final  Title  IX  Ilegulationt/  Implementing  tlie  J':ducation  Amendments  of  1972 
Prohibiting  DIscriniMwtion  in  KducatI(Hi  written  by  the  Department  of  Health, 
K<lucntlon  and  Welfare. 

Incrwised  quality  opportiniities  for  greater  nmul»ers  of  students  is  a  sound 
educational  objective  and  Is  fast  l>ecom1ng  an  accepted  nde  in  our  nation's 
educational  institutions.  Allouing  exemptibns  for  so  calle»l  •  reventie  producing" 
sports  n4)uhl  i)eri)€tuate  a  h;rstem  already  riddled  with  questiouable  education*ni 
practices,  gross  ineatiitie.^  and  blatant  dlscrimln^ation  against  women. 

I  hoi>e  that  you  will  consider  this  before  making  committee  recwnmendatloii. 
Sincerely  yours, 

Roberta  HowTftu.s. 

tT^legram] 

.Tamf:.s  G.  O'irARA, 

Sabi'ommittcc  on  VusiMonQpty  Kducation,  Rayhani  House  Office  BuiUUna, 
Wai^hiuffton,  B.C.  I  ^     -        ,  ' 

^  While  I  would  pref^^r  title  IX  guidelines  tKah rccKilred  mortJ  ixwitlve  action  to 

bring  aliont  etiuallty  ut  eduuUion  ti»r  women  and  men  in  higher  education,  I  urge 
>ou  to  iMi..;s  the  existing  proposed  guidelines  as  a  .^start,  for  ue  Imve  waited  too 
long. 

^  ^  Dr.  Barbara  W.  Xeweij^ 

President,  WcUcslcu  College, 
^  '  ^V.clle^lley,  Mass:  - 

T<MVERSXTV  OF  MARYLAND. 

,  CotLEOE  OF  Physical  Knnc.\Tiox,  IlECRK.moN  and  IlBAr.Tir, 

'CoUeoe  Park,  June  m.j. 

Congressnmu  JAMra  0»  O'IIaua,  • 

Uoiinr.  of  Representatives,  ; 
Washington,  D.O. 

DjUr  CoNGRFJJSNtA.N  O'IIara  .  M'ould  y Oil  plea sc  give  ns  support  that  Title  IX 
not  l»e  further  wateretl  down.  Sl?orts  are  an  educational  experience  and  women 
.^liuidd  liuie  equal  ijrograms  and  opportunities — though  probably  not  In  the 

•    O  .  '  "        '3:-:'  ; 
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same  sport  activities.  Women  should  have  grant  in  aid.  opportanities.  The  ath- 
leUc  t>udget  at  the  Unlyerrtty  ot  Maryland  is  over  2  million  I  have  been  told. 
But  women  have  only  about  mOOO  spent  on  their  programs. 

*  I  am  opposed  to  revenue]  prbdiicing  sports  being  treated  separately  because 
they,  like  other  sport  services,  have  been  subsidized  by  tax  money. 

Due  to  oyeremi>hasis  on'many  campuses,  grave  abuses iijive  occurred  in  the 
revenue  producing  sports  management.  ^  fairer  distribution  of  monies  is  well 
in  order.  ^      *         *  *  • 

Sincerely,  .       ^  , 

'  '  Anne  Ingram, 

Prvfv4uOr  vf  Physical  EducQtiOti* 
  I  ' 

/ 

*  ITele^mj^ 

7Hon.KncJiOE  LA  Garza,    ^  *    "  ^  ^ 

"rilome  of  HcprdiefUaUves,  ,  . 

CapitolVnt,  D.C.:  ♦    .  / 

Dear  S«:  I  urge  you  to  vote  for  resolution  that  will  send  title  IX  back  to 

HEW  .for  revision.  ^  ^ 

,         .  /-^      Gil  Stiinke, 

*  ,    .     '  Texas  AdiuUniversity; 

^     \  Departnkr^^^  of  Athletics. 

*  7^  *  *  . 

(TeWgrtm] 

Hon.  KiKA  DE  tA  Garza,  ''.^  .''s 

House  of  Jlepreseniatives,  ^ 
WashinytonfD.C.  "I  ' 

Dear  Mr.  db  i>a  Garza:  I  urge  you  to  vote  for  the  resolution  that  will  send 
.  title  9,  regulation  concerning  intercollegiate  athletics,  back  to  HEW  for  revision. 

John  Hook, 

*  •  ^  ^  Chairman,  Faculty  Athl^tio  Council, 

Pan  Atncrioan  University,  Edinhury,  Tern. 
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Representative  James  O'Haba,  ^ 
Capitol  One,  D.C: 

Please  support  ^moratorium  and  request'a  review  of  the  rules  of  HEW*s  title  IX 

illKE  Varnkt, 
Director  of  Act iviiies, 
Eastern  Myomi7iy  College, 

•  Torrinfjio?i,Wyo* 

*  '  ^Iank.^to  State  College, 

MankatOtMinn.,JunctlO,J97i). 
Dear  Bepbesentative  O'Hara;  I  have  been  teachiiij;  at  Mankato  State  College 
for  over  a  Quarter  of  a  century  and  am  currently  servinjc  as  this  institution's 
compliance  officer.  Those  few  who  oppose  equal  opportimity  and  aifirmative  action 
tlellght  and  cheer  any  evidence  of  a  weakening  in  this  policy.  The  potential  retali- 
ation and  retribution  for  those  wi*u  have  tried  tu  upen  the  system  for  the  diverse 
peoples  ot  jthis  country  would  be  great  Of  even  greater  loss  would  be  the  denial 
of  these  diverse  groups  of  tlielr  positive  contributions  to  higher  education.  Tnions 
and  business  have  made  soine  substantial  advances.  Surely  the  gifted  people  In 
higher  education  can  be  expected  to  do  no  less. 

I  hope  you  will  advise  President  Ford  of  the  great  need  for  him  tQ  issue  a  public 
statement  of  support  for  equal  opportunity  nnd  alfirniativt;  action  for  minorities 
and  women  in  higher  education.  *  ^ 

Sincerely,  •  _ 

^  '  Veroka  D.  Burtox. 

•  -  ^  * 

Xatioxal  Association'  op  Stude:^t  Person'S'et.  Administrators, 

,  t  Portland,  Orcg.,  June  26,  1975. 

Hon.  James  O'Hara. 

Chairman.  Snftoommittee  on  Postseeondary  Edueation,  House  Offiee  DuHding, 
Washington,  D.C. 

Dear  Cokoressmak  O'Hara:  I  am  sorry  that' the  National  Association  of 
-Student  Personnel  Adnlinistrators  was  not  chosen  to  testify  in  person  on  the 
Q       64-077—75  :39 
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final  regulations  Uani-a  by  Hie  Departnuint  of  Health,  Education  and  Welfare 
for  the  implementation  of  Title  IX  ol!  P.L.  02-^316,  bnt  I  can  well  understand  the 
dilfttulty  of  sulectiijg  a  limited  number  uf  witne-vbi^s  from  the  many  reque^^ts,  and 
we  appreciate  your  invitation  to  provide  written  testimony.  I  would  like  to 
acknowledge,  however,  the  verj*  graeioui$  and  capabl^e  arista  nee  provided  to  me 
by  ^tln  Uuell  ami  Mr.  Moo.se  from  the  Committee  i>taff.  I  hope  tliat  in  future 
matters  before  your  Subconuuittee,  and  in  whieh  XAiSPA.  shares  a  concern  and 
interest,  we  wiil  have  an  opportunity  to  present  testimony  directly, 

♦NASl^A  is  a  national  or|;aui/ution,  foundetl  in  1910,  and  cuinposed  of  the  chief 
student  personnel  ufficers  alid  their  associates  from  over  1,000  institutions  of  post- 
secondary  education.  It  has  a  total  membership  of  over  *1.(XK)  individuals.  As 
Director  of  t!ic  Professional  llchktions  and  I^'gislntiou  Jbivi.sion  for  the  Associa- 
tion, I  have  been  authorized  to  submit  thin  letter  on  behalf  of  the  Executive 
Committee,  whieh  is  the  govuiiiing  body  for  the  Association. 

By  way  of  general  comments,  we  recognize  that  the  statute  and  its  regulations 
have  generated  substantial  concern  auil  contnAcrsy  within  the  educational  com- 
munity. While  many  have  challenged  the  reguhitiuni>  as  going  too  far,  others  have 
complained  they  ilid  not  go  far  enougli,  and  with  the.se  kind  of  contllcting  signals 
ttbounding,  we  believe  that  the  Department  of  Health.  Kdueatlon  and  Welfare 
has  performed  a  laudable  job  in  preimring  these  final  r^^gulationb.  Their  asschs- 
nient  and  consideration  of  the  many  comments  made  to  them  was  thoughtful, 
and  the  result  wits,Mn  most  cases,  creative  and  complete. 

It  is  well  to  keep  in  miml  that  the  regulatio;is  are  the  result  of  a  relatively 
fihort,  and  loosely -detailed  statute  which  attempted  to  establi.^Ii  a  principle — 
that  of  fair  and  equal  opportunities  for  persons  of  both  sL*.\t*s  in  our  cd;'.cr.tional 
institutions.  The  authority  of  the  statute  lies  in  the  limitation  of  federal  fuiuls. 
and  one  strongl>  expressed  eritici^m  and  «iuestitm  has  been  the  i^sue  of  whether 
programs  and  activities  within  an  instltnU(*n  wliitli  tlo  not  directly  receive  federal 
funils  are  under  this  authority.  Xhc  preauible  to  the  tinal  reguhitions  answers  that 
question  in  the  affirmative  (i.e.,  all  programs  are  inchuled),»but  also  notes, 
*'that  tenninatiini  or  refu.^al  to  graijt  or  CuuUuue  such  a>si.stauce  sliall  be  linnted 
ill  Us  effect  to  tlie  particular  education  pro>:ram  or  activity  or  part  thereof  in 
which  noncompliance  has  been  found.'  "  In  other  word>,  a  iirogram  which  does  not 
receive  direct  federal  fumls,  but  is  a  part  of  the  educational  institution  in  some 
manned,  is  subject  tu  the  authority  of  the  statute,  but  if  that  pnjgram  is  found 
tt*  be  in  noncompMantc,  federal  funds  may  be  terminated  only  from  tliat  partic- 
ular program  .  .  .  which  did  not  receive  federal  funds  anyway.  It  is  no  wonder 
that  this  question  has  been  a  confusing  one. 

While  the  regulatiuns  call  for  couipliance  by  all  elements  of  an  institution,  it  is 
iniporfant  to  resnlve  the  question  nc*ted  aliove.  The  altenmtlves  .^cem  to  be 
clear-* either  exempt  progrnn».^  wincii  do  not  dinctly  receive  fi-deral  funds  from  ■ 
the  applicable  portions  of  the  law,  or  hold  an  institution's  funding  to  be  depend- 
ent on  its  compliance  in  all  of  its  programs.  It  Is  XASPA's  iKi.sitien  that  the  latter 
alternative' i<  the  better*  of  the  two,  in  part.  be<.anse  anj  pn>gram  which  view.s 
itself  as  .so  distinct  from  the  intcrifcpcndtrKt  V.f  the  other  people,  programs,  aud 
facilities,  whirh  comprihC  an  ednca^tional  institution,  probably  should  be  dis- 
associated from  the  instihitiOn  to  begin  with. 

A  limitation  in  this  latter  altcm.itivr  the  ptj.««lble  loss  of  funds  to  programs 
which  .ire  in  compliance  l)eeause  another  unrelated  program  at  the  .same  institu- 
tion is  not  in  rompliance.,  W^e  would  hope  that  the  Director  could  review  Ids  en- 
forcement procedures  to  determine  if  the  authority,  of  the  law  could  be  more 
inclusive  for  all  elemeftts  of  an  Institution  without  jeopardizing  programs  in 
compliance. 

In  other  nrea.s  of  the  regulations., we  question  whether  tlie  procedures  on 
dissemination  of  iwlicy  80.0)  are  pretb>ely  what  .the  Congress  intended*.  While 
the  statute.  Itself,  dix^  not  mention  notice  ami  4li.s5femi nation  of  an  institution's! 
policies  on  nondiscrimination.  It  is  not  unreasonable  to  see  that  as  being  an 
integral  part  of  an  institution's  efforts  at  cumpliance.  Wlait  might  l)e  imrt^son- 
able,  however,  i?  the  manner  and  extent  that  an  institution  is  asked  to  coninlv. 
Unlike  such  ajtilhutlon  state|netits  as  "The  University  is  an  equal  opiKirtunit.v/ 
afflnnative  action  emplojer/J.  St^ction  SfJ.OiaXli  seems  to  call  for  a  detajfed 
and  lengtliy  cxplanathm  of  the  recipient's  p<di»ies  and  cfTorts  to  comply  with 
Title  TX.  AV(»  do  not  believe  that  thi.s  n»quirejuent  is  cinisistent  witli  the  statute, 
and  we  would  Iioik?  the  Director  wuuld  suggest  a  brief,  !*ut  deflaltlvc  statement 
that  recipient^  could  adopt. 

Related  to  the  statement,  itself,  are  the  procedures  for  ilisye.mination  of  tlie 
}H)\[cs,  including  that  the  recipient  issue  the  notice  in  all  of  its  publications 
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wltUiu  a  short  period  of  time  frum  the  effocjtive  date  oC  those  reguhitions.  niiil 
t4mt  a  inemonuidu  ot  other  written  comuiunicatioii  he  disrriUured  to  every 
student  ^nd  employee.  In  both  iustnuces,  a  diffitiilt  and  imveaHnmble  burden 
can  be  placeii  on  an  lristUUtion,  a  burden  that  was  not  intended' in  the  statute- 
>  The  notlUcatiyn  ot  the  institution  s  policy  in  all  publications  is  unrejisonable. 
because  most  in:stitatiun$  print  their  niajur  publitations,  such  as  catalogues,  well 
iaadvunco^of  the  beginning  ot  the  school  year,  and  io  nmlntain  this  requirement 
nught  well  cause  a  repdnting-an  expensive  proposition.  The  reauiiement  to  com- 
municate direcliv  \yitli  every  student  and  employee  seems  unnecessary,  if  so 
many  other  publications  Will  contain  a  similar  noti(K?.  Therefore,  it  would  seem 
satisfactory,  c>nly,  to  make  every  reasonable  effort  to  notiry  students  and 
employees  through  announccmentii  in  existing  publications,  and  otlier,  forms  of 
campus  commuaicatioiu  ,        ,  . 

Witli  respect  to  Sections  $0.3  and  80.8  concerning  self-evaluation  and  grievance 
procedures,  it  is  XASVA  s  feeling  tlmt  they  i)rovide  a  reasoimble  approach  toward 
dealing  with  Title  IX  and  its  provisions.  Hovirever,  we  lielieve  that  legislative 
intent  in.  these  areas  was  meant  to  provide  some  guidelines  in  order  to  insure 
greater  consistency  in  application  of  the  procedure.  * 

It  is  interesting  to  note  the  provision  of  lengthy  and  si)€ciflc  Information 
regarding  the  area  pf  admissions,  athletics,  financial  aid,  etc.  while  at  the  same 
time  providing  little  or  no  guidance  in  tliese  two  areas  which  ^^111  lie  of  consid' 
erable  lmi)oriance  in  compliance  with  Title  IX  requirements. 

It  would  seem  reasonable,  to  include  in  S^tlon  8().8(b),  a  brief  outline  which 
instituiions  could  follow  in  establishing  their  Individual  grievance  prpcedures. 
We  are  not  advucating  one  unlfonn  prucediire,  but  suggested  laxrcedures  on  such 
areas  as  redress  of  grievances  cuuld  provide  institutions  with  a  consistent  and 
efficient  way  of  resolving  complaints. 

In  Section  80.3(c>,  no  guidelines  or  suggestions  as  to  format  wjiich  may  be 
use<l,  or  data-gathering  devices  has  been  indicated.  It  would  seem  important 
for  the  perspective  of  those  who  are  re<piired  to  participate  In  the  self-evaluarJon, 
and  those  who  may  have  to  read  and  interpret  the  results  to  provide^  sume 
eoniihuitx  i"  these  areas  wherever  possible.  '  • 

Conceriiing  athletics,  it  is  our  opinion  that  these  sections  COUfortn  tO  the  spirit 
and  intention  ot  tiie  law.  One  of  the  basic  premises  of  Title  IX  as  It  affects- 
athletics  is  that  of  fairness,  to  the  esffent  that  it  provide.s  for  equal  opportunities 
in  eavli  of  the  categories  identified  under  Section  SC.4T(c).  Furthermore,  while 
providing  equal  opportunity  it  does  nut  retpiire  that  ecjual  e.Npendi tares  be  made 
unde^eacli  category-.  ,     ^        •  , 

ThlK  >^ee(lon  of -the  regulation  emphasizes  the  ,oj)portunIty  for  women  In 
athlotlcs'  wJiile  at  t/ie  Mime  time-permits  iiiistitutions  the  flexibility  tb  determine 
how  to  provide  thii?  opportunity. 

Unearea  that  ap}^»ars  cunfuslngr  is  tlmt  of  withdrawal  funds  from  departments 
or  activities  in  which  nuncompHaiice  has  been  found.  In  .spite  of  the  con^'Cpt  that 
atliletics  are  to  be  considered  as  an  integral  part  of  the  institutiims  educational 
prognim,  and,  therefore.  bUbject  to  Title  IX.requirements.  the  enforcement  mech- 
anism of  withdrawal  of  funds  api>ejirs  nut  applicable  to  all  athletic  de{>artiuents. 

An  athletic  department  mnv.  in  fact,  not  be  the  recipient  of  federal  funds. 
IIowe\cr.  ita^  uur  cuutentl(»n  that  by  being  an  'Inttgral  i^art  uf  the  institution." 
thev  aredirectlv  receiving  the  bejictits  uf  federalifuiids  which  assist  in  providing 
supiwrt  to  the  Institution  as  well  as  to  individual  students.  To  provide  the  regu- 
lations fi;r  e<iual  opportunit>  and  access  without  an>  Vt»nti  rn  fur  a  proper  enforce- 
ment proi'«nlure  will  only  serve  to  re<ltice  the  slgnifK'aut  impact  of  theiaw,  and 
to  i>ernilt^ further  ab'm'es  of  discrimination  i;)  the  area  of  athletics. 

As  noted  earlier  in  this  letter,  two  alternatives  are  possible,  and  w^e  favor 
tlie  one  which  further  strengthens  the  original  C^Jieept  of  Title  IX  rather  than 
proTidIng  additional  exeniptionSv 

Another  area  of  substantial  controversy  relates  to  the  specific  exemption 
of  textbook  and  eurricular  materials.  While  we  neither  :id\ urate  the  role  of 
f^leral  een.^or,  nor  suggest  that  the  concept  of  equal  rights  sliould  l»e  rank- 
ordered  over  the  flrst  amendment,  it  does  seem  that  the  applicability  of  the 
statute  to  this  questicm  received  rather  .short  \slirift  One  argument  oq,  thin 
matter  points  but  that  thes(atutor>  language  docs  not  .vuirge^t  any  inchndon  of 
textbook  or  eurricular  materials.  This  is  trtie.  hut  coiivwely,  the  statute 
does  not  suggest  it  meant  to  exclude  them,  either^  Given  the  integral  nature 
of  texti>ooks  and  other  materials  to  our  educational  stems,  a.^  well  as  to  the 
process  or  education,  nmkes  tlie  exeniptlon*s'eem  inon^of  a  deference  to  a  iwtentlal 
couHtitutional  question,  than  one  In  which  the  federal  role  of  censor  was  at  issue. 
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In  "this  matter,  there  Is  a  certain  irony  which  must  be  noted!  Executive  Order 
11240  would  prohibit  federal  funds  from  being  expended  on  textbooks  from  a 
publtehdr  that  discriminates  against  its  employees,'  but  as  It  stands  now,  there 
are.no?^stricUon8  oi^  a  purchase  with  federal  funds  .of  a  textbook  that  is 
discrlmlQatory.  '  ,  ,    ^  * 

As;  a  cloeing  comment,  it  is  appropriate  to  suggest  a  warning  against  over- 
xealoui  interpretajblon  of  this  sUtute.  Title  IX  was  meant  to  establish  equal 
rightk  for  both  sexes,  but  not  at  the  risk  of  eliminating  individualism  or  equal 
opportuniUes  for  single-sex  activities.  For  example,  most  reasonable  people  would 
agree;  tnat  the  existence  bf  honorary  organiaations,  exclusively  for  men,  is  an 
invidious  fonn  of  di»crimiu«liOii.  However,  where  there  arc  comparable  orga- 
nizations for  women,  it  if.  not  necessarily  beneficial  to  force  a  merger,  and 
ellmfeate  the  pride  arid  tradition  thit  might  be  associated  with  both  groups.  We 
do  not  beUeve  this  was  the  lAtent  of  the  statute,  and  we  wonld  h(>pe  more  con- 
sideration* could  be  given  to  this  potential  .problem.  I         ,  ^ 

In  conclusion,  Mr.  Chairman,  I  would  like  to  thank  you  for  the  invitation 
to  submit  tlils  testimony.  NASPA  is  an  organization  which  is  sincerely  and 
•"deeply  committed'  to  the  concept  of  equal  opportunify  for  all,  and  we  intend  . 
to  move  Judicioilsly  in  the  implementati9n  of  Title  IX.  If  there  are  any  questions 
<:oncemlng  oui  comments,  or  if  you  feel  that  Lor  any  member  of  KASPA  can 
assist  you  in  your  deUberations,  I  hope  you  will  c^ll  on  us. 

Sincerely,  David  G.  Speck, 

Director y  Division  of  Profeisional 

.Eelationi  and  Legislation. 


'   Education  Commissioit  oy  the  States, 

Denoer,  Colo.,  June  1975. 

/V        Hon*  7AMZ8  G.  O'HlBA,  '  .^^  ^ 

*  Chairman,  Suhcommittee  on^Posttecondary  Edtication,  Oommtttee  on  Educaitop. 
and  LahOTy  Mouse  of  ItepreteniaHveif  Washinffton,  D.O. 

Deab  Ma.  Chammaw  :  It  Is  my  tindersUndlng  that  ybur  Subcommittee  Is  cur- 
rently receiving  testimony  on  regulations  issued  by  the  Department  of  Health, 
Educition  and  Wrtfare  to  Implement  TiUe  IX  of  the  Education  Amendments 
of  1972  prohibiting  discrimination  In  Federally-assisted  education  programs  on 
the  basis  of  sex.  In  response  to  a  request  to  testify  during  these  barings,  we 
liave  been  advised  that  the  witness  list  Is  full  for  the  current  series  of  hearings. 
Accordingly,  I  am  taking  the  means  of  this  letter  to  communicate  to  you  the 
position  of  the  Education  Commission  of  the  States  vrtth  tlie  request  that  It 
be  Incorporated  in  the  hearing  record.  ^  .  ^„  .  ^       .  * 

As  you  may  know,  ECS  Is  an  Interstate  compact  of  47  states  nnd  territories 
formed  for  the  purpose  of  Improving  education  through  collective  state  action. 
ECS  provides  a  forum  for  states  to  jointly  address  Issues  of  common  concern, 
whether  manifested  within  states  And  local  agencies  or  Institutions  or  at  the 
national  level  We  also  support  and  conduct  a  number  of  specific  projects  and 
research  efforts  on  educational  Issues  of  Immediate  and  critical  concern  to 
the  states 

*  Shortly  "after  ECS  was  formed  in  1966,  it  went  on  record  In  opposition  to  the 
limitation  of  Inaivldiial  opportunity  by  race,  sex.  national  prigin,  or  other 
factors  which  should  be  irrelevant  to  individual  achievement  in  a  free  society. 
In  1973  the  Commission  voted  to  establish  a  special  project  addressed  to  Equal 
BiKht«  ^or  Wouiuii  in  Education  and,  pursuant  to  such  action,  ha3  established 
a  task  force  and  staff  to  Identify  manifestations  of  sex  disfirlmlnatlon  In  educa- 
tlon-anrt-to  assist  the  states  in  constructing  means  for  elimination  of  them- 
The  work  of  this  task  force,  and  Indeed,  the  concern  of  ECS  as  aivhole,  include 
a  full  range  of  e<lucation  extending  from  early  childhood  to  graduate  and 
adult  programs.  *  ,    ^  ^  i, 

Tn  the  course  of  Its  work,  the  task  force,  which  is  chaired  by  Representative 
Patricia  Schroeder  of  Colorado,  haS,  of  course,  focused  on  Title  IX  and  the 
evolution  and  regulations  pursuant  thereto  and  on  the  value  of  establishing 
national  standards  In  this  very  sensitive  area.  As  the  large  number  of  witnesses 
appearing  before  your  Subcommittee  Indicates,  the  elimination  of  discrimination 
in  this  area  and  the  re-thinking  of  sex  roles  which  it  emails,  are  a  traumatic 
and  controversial  process.  It  Is.  however,  a- process  which  should  proceed  and 
with  dear  direction  from  the  Federal  Government. 
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Bducatioiml  Institutions  in  the  country  have  been  9"  "^.if,?!^ 
direct,  Clear  Congressional  stutement  that  sex  discnminntion  in  '"^"tutions  re- 
cK  Federal  assistance  is  illegal.  The  regulations        <1      HEW  are  co^^^^ 
sonant  with  the  purposes  of  the  statute,  clearly  within  its  authority,  and  str  He 
I  reasonable  baiai^e  oK  need  for  progress  in  this  area  and  the  value 

*''wfu«e'tfiafa£ter  due  consideration  of  the  issue,  the  Congress  take  no  action 
with  rSt  to  the  regulations  proposed  under  I'ltlelX  and  alVow  them  to  take 
rf^^ct.  ?£^conclllsiofu  predica^ted  on  the  need  for  a  <=l%-V''an.TalistieS 
nolicv  in  this  area  tlie  fact  that  the  regulations  are  a  fair  and  realistic  state- 
ZiTof  thaS^A  andtl^^^  that  any  modification  or  suspeiisioii  of  the  r^- 
ulations  would  occisiou  considerable  delay  in  realization  of  the  goals  to  whieU 
they  aie  addressed. 

Sincerely  yours.  Wendell  H.  Piekcb. 

£fwecuiive  Director, 

State  U^•^vERSITY  of  New  Xork, 

Athletio  Conference, 

June  a},  1075, 

cSSo/^^^^  Posuecomlary  Education  Sulcom^ 

jnitteCf  U.S.  Uoute  of  Rovrencntatives,  Wa^ihlngtony  D,G. 
Dear  :Mr,  0'Har.v  :  I  would  like  to  ask  for  your  support  to  declare  a  njoy^^oruim 
on  the  implementation  of  the  HEW  Department's  rules  pertaining  to  iitle  IX 

^^SslCtVf  r  New  York  Athletic  Conference  winch 

indiulerSes  and^^^^^^^^^^^         hi  Albany,  Brockport,  Buffalo  Cortland  Fre- 
loX  Genesi,  New  Paltz,  Onfeonta,  Oswego,  Phittsburgh,  and 
had  the  opnor  unity  to  examine  Title  IX  of  the  Amendments  Tlie  Conference 
iL  eerLln^nmt  all  parties  lnvolve<l  do  not  fully  ^!"l,HnVilSirm 
legislation.  Xo  rational  person  would  deny  equal  opportunities  for  both  men  and 
vS men  jjo^         each  college  or  university  should  l>e  a"o^v«^<i 
of  providing  finality  and  meaningful  programs  for  their  student  bodies  v  th^^^^^ 
Federal  Intervention.  In  conjunction  with  the  above  most  professionals  Imoived 
wi  h  ?ol  ege  and  university  physical  education  and  athletic  progranis  w^^^^^^ 
ilk  "to  see  a  more  detaUed  study  of  the  inipliciltlons  of  Title  IX  before  they  ar^ 
implemented  E^^    opportunity  is  one  thing  but  control  of  a  college  or  uni- 

^Tl/i'nSfn^^^^^^^  bombarded  by  v^omen's  organizatioiis  as  well 

'  as  the  National  College  Athletic  Association  and  other  men's  i^rpups  which  have 
cLe  Lto  extensive  d?t^ll  on  certain  Issues  of  Tihe  IX  so  I  will  not  belabor  he 
S  but  ™a1^k  thatV^^^^  give  serious  attention  to  the  possiUilUy  of  demanding 
furthei  stu^  Instead  of  parsing  a  piece  of  legislation  that  could  seriously  dam- 
age  men's  programs  in  phy.sleal  education  ami  athletics  as  well  as  slowing  down 
the  growth  of  more  and  better  programs  for  women  in  our  schools. 

^^"^^'■'*^^''  -  '  Daniel  XMULUN. 

UMVEBSITrWCXfAN'S  Cl.UB, 

rNlVERSlTY  OF  GEORGIA. 

Athenli,  Q(i,,  June  25,  1975. 

Representative  James  0.  O'Hara.  ^  J 

■   Chairman,  Suhcovimitteo  on  Postsceondary  Education,  House  Offlcc  Buildnig, 
^  Washinfftpn,  D-G. 

dear  Snr  :  I  nm-writinK  injrefetence  to  your  committee's  hearing  on  p<?Pftrjnient 
of  Health,  Education,  and  Welfare  Reghlatlohs  for  the  Implementation  of  Title 

^'^Vs'^prSident^of  the  University  AVomaii*s  Club,  an  organization  entering  its 
flfty-flrst  vear  with  577  current  member^,  I-wlijh  to  register  concern  about  the 
negative  effect  parts  of  this  legislatian  could  have  on  the  normal  functioning  of 
our  organization  and  on  others  like  ours.  ,  ,  n 

The  University  Woman's  Club  has  traditionally  been  a  woman  s  organization 
of  a  purely  social  nature.  While  our  momhershlp  is  open  to  ''any  woman  faculty 
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member :  wife  or  l^u3t««s  uf  a  Xaculty  member ;  woman  member  or  professional  or 
administrative  staff  j  wife  ur  bostens  of  pjrofessional  or  administrative  st^ff  .  .  /\ 
we  have  several  interest  groups  for  couples,  and  most  of  our  evening  functions 
melude  men.  Any  inan  in^exest<^d  enougli  to  attend  our  programs  would  be 
welcome.  :  w     "  * 

'  Our  problem  is  timt,  while  w*e  are  in  no  ^aj  a  part  of  the  University  of 
Georjda^s  educational  pjx>grani,  we -do  need,  the  use  of  coj-tain  facilities  for  our 
iiieetiugs.  Our  dues  are  kept  low  to  allow*  l)roadest  participation,  and  we  cannot 
afford  to,  hold  all  functions*  in  cmninerclal  places.  In  a  university  town  like 
Athene,  there  are  na  large  non-commercial  meeting  rooms  or  auditoriums^other 
tllan  on  campus.  I'hus  we  depend  upon  university  facilities  for  the  majority  of 
mir  me^ngs,  and  we  do  /eel  we  do  perform  a  definite  service  to  t^ie  University 
community  both  In  the  realm  of  welcoming  newcomers  and  In  providing  congenial 
social  outlets  for  university-connected  women  and  their  husbands  or  escorts. 

I  strongly  feel  that  oiir^^rganization  in  no  w^iy  violates  the  intept  of  Title  IX, 
In  correspondence  with  the  Director  of  tlie  Office  of  Civil  Rights,  Mr,  Peter 
Holmes,  our  last  year's  president  was  given  to  understand^  that  the  University 
Woman's  Club  should  be  classified  In  the  same  category  with  social  sororities 
Cirl  Scouts  and  thereby  would  be  exempt  from  restrictions  under  the  law,  A 
careful  reading  of  Subpart  B  of  Part  86  under  Subtitle  A,  however,  seems  to  give 
no  clear-cut  exemption  for  us.  (Unfortunately,  our  ^members  arc  all  over  nineteen 
yerir.s.of  age!) 

We  therefore  ruiiuest  that  your  committee  consider  adding  a  clause  pertaining 
to  groups  such  as  ours.  There  must  be  hundreds  of  similar  clubs  throughout  the 
country,  and  if  you  have  not  heard  from  thein,  I  am  XJcrtain  it  is  because  they 
are  not  yet  Informed,  A  group  like  ours  has  no  national  organization  or  financial 
resources  to  lol>by  for  us,  hut  tliere  will  be  thousands  of  very  unhappy  women 
voters  wlien  the  full  effects  are  felt. 

It  seems  Ironic  that  a  law  originally  intended  to  help  women  might  turn  out  to 
have  an  adverse  effect  In  some  cases. 
Thank  you  for  your  consideration  of  our  request. 

Sincerely  yours,  x 

IjUcy  N.  Trksp  (Mrs,  L.  L,), 
President,  Universitu  Wotnan'i  Club. 


CoAi-moK  OF  Iabor  Union  Wo^^K^^ 

t  March  G,  Idfo, 

lion,  .Tames  O'Hara, 

V.S.  Jiou9€  of  I^epveseniatives,  '  . 

Bear  Co^'GRBSS^^A^'  O'IIara:  We  feel  it  most  important  that,  as  Chairman  o( 
the  Committee  conducting  the/'IIearlngs"  on  the  Title  IX  guidelines  and  regula- 
tions, we  make  you  aware  of  our  deep  concerns, 

Michigan  Coalition  of  Labor  Union  Women  and"  the  Michigan  Democratic 
Women's  Caucus  strongly  iupport  the  Implementation  of  the  Title  IX  Educational 
Amendments  of  1072  ami  the  guidelines  associated  therewltli,  and  the  authoriza- 
tion and  funding  either  to  the  State  Board  of  Education  or  the  Michigan  Women's 
Commission  for  exercising  an  overview  and  compliance  function  in  relation 
tliereto. 

We  are  unilaterally  opposdd  to  any  weakening  or  dissolution/by  HEW  and 
others  of  tl^e  publi.vhcd  guidelines.  We  feel  strongly  that  sexism 'and  ineqimlltv 
havo  no  place  In  any  educational  funclOn  In  this  free  and  equal  society  and 
Country; 

Tiiank  you, for  your  consideration  of  our  views. 
Sincerely, 

  Ak??  Shafer, 

MoDEHN  Language  AssooiATiorr  of  AirsRiOA, 
„      ^  .  York,  iY.y.,  March  r,  1975. 

Hon.  Jambs  0'Haba»  < 
V.S,  Tlon^e  of  RepreBcniaiivei^ 
Washinffion.D.O, 

Dba»  Repre8e:?tative  O'Hara  :  Title  IX,  which  your  House  Special  Subcom- 
mittee on  Education  Fill  be  conslderhig»  is  a  mater  of  vital  concern  to  our  pro- 
lesslon  as  a  whole,  and  especially  to  women  students  and  professors.  Goals  and 
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tlmotnbleis  must  be  flrmly  sat  and  fairly  enforced  If  affirmative  action  is  to 

the  pVftiuise  of  a  more  equitable  educational  experieuccjTor  womeu. 

•  Please,  du  your  deliberations^  take  into  consideration  the  pointfj  made  iu  the 

enclosed  fitter,  atjupy  of  oua  uhicli  the  MIA  Cummis^sion  on  the  Status  of  women 

in  tlie  Profession  sent  last  fall  to  Mij.  Caspar  Weinberger,  Secretary  of  Health, 

Kducation,  and  Welfare.  It  oftara  onr.studied  ODinions^^on  the  Jjnportant  issues  at 

stake.  We  will  be  must  interested  in'  the  decitjlons  your  Subcommittee  makes. 

Very  truly  yours,  _        -r-v       t>  . 

*  ^       '         /  KiTTVE  Delle  Robbings. 

Modern  Lakguaoe  Association  OF  America, 

New  Y'Ork,  1S\Y,,  Qctobcr  5,  iS7.}. 

Mr.  Caspar  Weivberger, 

Secret aru  of  Ilea Uhjl^dneat ion,  an d  HVelfarCt  ^  ^ 

Woifhinuton,  D.C, 

Dear  Mr.  Skcretart  :  The  MLA  Commission  on  the  Status  of  Women  in  the 
Profession  is  vitally  interested  in  the  Title  IX  rej;ulatioiis  wliieli  yon  are  iio\y 
formulating.  Although  we  wholeheartedly  suiiport  the  basic  purpose  of  Xitle  IX 
we  do  have  questions  and  reservations  concerning  certain  items, in  the  proposed 
regrtlations.  Some  areas  need  jsdditional  strengthfening,.otli6rs  would  bejmproved 
'  by  amendments  or  deletfons.  We  urge  you,  in  your  deliberations,  to  give  your 
attention  10  the  following  fiointsr  ^  ,  ,     ^    '  ««of« 

First,  as  to  the  schools  covered  by  the  Act,  we  feel  that  admissioji  to  private 
undergraduate  volitional  or  professiowal  schools  should  be  open  to  all,  and  we 
thmfore  recommend  the  deletion  of  the  e^:einption  accorded  to  them  in  80.-(in) 
and  (n).  The  exemption  in  the  Act.  moreover,  of  religious  institutions  should 
apply  only  to  bona  lide  doctrinal  matters  and  not  to  mere  habitual  procedures.  - 
The-rlghts  of  women  student*?  at  such  institutions  should  be  upheld,  as  should* 
,     4hose  of  faculty  (e.g.,  a  woman  theologian. at  a  divinity  school)  who  may  teacli 

*^Second,'as  to  remedial  action  and  compliance  with  the  provisions  of  Title  IX, 
m>\tt  affirmative  efforts  should  not  be  optional,  nor  should  they  be  limited  tO/ 
the  area  of  athletics  alone.  There  is  scarcely  any  area,  from  academic  disciplines 
to  extra-curricular  activities  organized  by  the  schools,  in  which  such  efforts 
would  not  prove  benettcial.  We  recommend,  that  remedial  action  be  required  of  all 
institutions  that  have  discriminated,  whether  or  not  there  has  been  a  formal 
determination  of  discrimination ;  that  tliey  should  b€Nreqi|lred  to  ""^^ertake  a 
fiolf-study  in  awler  to  discover  areas  in  which  said  afction  is  needed,  and  that  they 
"  should  dev.eloi)  a  written  plan  of  affirmative  action  to  overcome  the  effects  of  past 
discrimination.  Wo  further  recommend  that  the  form^  by  which  the  Jjcnools 
.<lubmit  assuranees  of  compliance  should  ask  more  than  verbal  Prw»>ses,  tljat  it 
should  be  enlarge<l  In  scope  to  include  not  only  admissions  biit  treatm6nt  of  stu; 
xlentVthat  it  should  also  cover  faculty  and  staff,  that  it  should  reqnest  l^ardj^ata 
oiil  tiie  ™  bv  Title  IX,  and  that  the  compliance  forms  should  be 

develoj>ed  with  the  assistance  oLprofessional  associations,  civil  rights;  and  worn- 

^^''^"ns'to  adniissions  to  institutions  subject  to  the  AH.  8021flf,  it  i«  5j"P0r- 
fant  ^Inoe  nianv  women  are  part-time  or  older  student,s.  that  there  should  he  a 
siKJcinc  prohibition  ^f  practices  aiM  policies  in  admissions  and  in  other  areas 
(c;ucli  a«;  scheduling  classes  and  financial  aid)  which  wmdd  have  a  ncgatiyo  eftoct 
oil  these  students,  as  compared  to  f nil-time  and/or  younger  tellaw  students,  .\l.so. 
In  admissions  to  graduate  and  professiomai  schools,  no  preforoncof;  should  be 
allowed  which  would  tend  to  favor  applicants  from  institutions  which  themselves 
slncle-<?e.x  or  predominantly  one  sex,  even  if  the  disadvantaged  applicants 
'would  De  few  in  number.  Wherever  discrimination  has  existed  iA  tho  past, 
reiiiolialjind  affirmative  action  should  be  required,  and  the  regulations  should 
^  offer  as  a  guide  examples  of  appropriate  recruiting  activities  and  pracfices  . 

FourtJi.  as  to  course  ofVerlngs  and  counseling  .services,  we  support  the 
Tenulremont,  SC.ni.  that  all  courses.  incUuMug  physical  iMlnoatlon  courses.  l)c 
into'^ratcd  Tncroaplnsly,  »ncn  and  women  are  participating  together,  both  in 
wcJrk  In  plav  activities.  Mn  the  society  as  a  wholo.  Intep-afod  classes  are  a 
natural  and  wholesome  way  to  »ac(ui.stom  students  to  this  interaction,  yiioy  are 
al«;o  a  safeguard  against  the  old  "separate  but  ecmal"  policy  which.  In  s(jv  as 
in  race  has  usunllv  led  to  inferior  opportunities  for  the  less-favorwl  group. 
We  approve  of  tho  regulations  applying  to  couiisoliug.  but  bollove  that  they 
do  not  go  far  cnoucli.  It  Is  not  sufficient  to  say  that  students  may  not  bo  given 
overtly  sox-typod  materials;  schools  should  be  required  to  evaluate  the  materials 
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t}iey  use,  iu. order  to  rirt  Uiom  of  stereotypes  which  downgrade  and*  discourage , 
•^'omeu  from  entering  various'lields  or  sttiviiig  to  <?3ccei  in  therja^a  conscientious 
,  effort  to«(leVelop  materials  free  from  sexist  bias^shonld  be  required. 
,    Wth,  as  to  financial  assistance,  80.35,  ^we  sfrqngly  supiwrt  the  abolition 
of  singlc-sex  sebolarsbips^  fellowships,  etu.,  despite  tfie  minor  difficulties  involved 
iixchanging  wills,  trusts,  and  beqi^Chts.  biziulardistnir.iiiaticn  oii  the  basis  of  race 
has  Already  .been  ruled  invalid.  SU\,  Ifke  race,  is.no  critorion  for  the  detenniua- 
tion  of  aeadtoic  litiiuss.  We  feel  that  this  reasonuig  aplies,  even  more  strongly, 
9        to* foreign  scholarshii>s,  an4  that/hey,  therefore^  should  7Wt  be  exempted.  The 
Rhodes  has  already  been  deuiuil^u  several  uutsjanding  nominees  simply  because 
they  were  women.  The  benefits  and  prestige  of  such  an  a^-ard  are  so  gr^at 
and  so  iullnential  on  the  course  of  a  i>erson's  subsequent  career/that  a  woi^gu 
^      candidate  is  indeed  inyidiously  discriminated  against  when  denied  the  oppor- 
.  tuuity  to  iwrticipate  solely  on  grouuds^f  sex. 

Si.xth,  a$  to  health  insurance  and  service^  SG.36,  the  prohibition  against  dis- 
criminHtion  is  again  necessary  but  not  i^uBkic^nt.  Tu  the  extent  that  health  serv- 
ice.s  and  insurance  are  offered^  by -an  iuhtiOitiuu, -an  equal  level  of  assistance 
should  be  offered  tu  each  sex.  Equivalent  services  ami  l>onefits  .should  be  provided  . 
to  all  students  and  «taff,  even  though  certain  ones  may  be  used  mure  by  one  sex 
^  »than  the  other.  Family  planning,  gynecological  care  (whether  or  not  related' to^ 
pregnancy),  and  treatment  of  male  urolugit^ii  pi-oblems,  etc.,  should  all  be  in- 
cluded lira  comprehensive  health  plan. 
Se»enlh»  as  to' part-time  employees,  SC.il,  we  believe  that  the  regulations 
.  covering  them  should  ife  rigorously  enforced,  for  here,  us  in  tliacase  of  part-time 
>>tudeAts,  a  disproijfcrtionate  number  of  them  are  women,  and  work  on  this  basis 
often  occuplfS  <i /uhstantiitl  period  of  their  professioual  livtis.  Moreover.  In  the, 
current,  sHnatif^n,  as  schools  experieijce  I«s5>ening  enr9llinent  and/oj  financial 
.  support.' papt-tiitit:  btafC  is  likely  to  fluctuate  widely,  old  positions  diminitjUed  or 
abolished  while  pew  ones  are  created  by  the  loss  of  former  fulUtime  positions. 
Part-timers,  vulnerable  seasonal  workers  in  academe,  need  all  the  on-the-job 
Protection  they  can  get.  Ail  benefltK,  including  fringe  benefits,  should  >c  provided 
for  part  time  employees  on  a  pro-rated  basis,  wherever  feasible,  .or,  in  the 
case  of  benefits  not  ea.sily  urovidod  on  a  pn>r*ortional  hai*lR,^Rhrtii((l  ho  off^^red  tt> 
the  employee  via  a  partial-payment  plan  in  which  the  employee, may  pav  the 
remaining  amount  to  Obtain  fnll  coverage  if  she  or  he  so  desires.  ^ 

Eighth,  asf  to  pay  and  pension  benefits  for  all  employees,  86.44  and*  86.46, 
the  first  of  these  regulations  is  unclear  and  needs  to  be  rewritten  in  accordance 
with  the  'prhiciples  relating  to  salarj-  discrimination  as  eiAutciated  under  Title 
Vn  and  the  Kqual  Pay  Aet;  the  second  iKrmits  eoc  tinned  diKriinination  against 
woman  by  Its  equal  contributions  or  ecpial  benefits  provision.  Under  the  terms 
of  the  regulation  as  it  now  st^inds.  a  woman  retiree  who  Jives  T^)  be  seventy 
co;ild  receive  less  in  benefits  than  a  male  colleague  who  re4ched  tlie  same 
age.  though  she  had  ijaid  in  an  equal  amount,  or  conversely,  she  might  have  been 
required  to  pay  more,  to  obtain  the  same  Oenefi<s.  Both  pok'^IbiHtles  are  in- 
equitable. We  recommend  requiring  equal  contributions  and  equal  benefits  for 
members  of  both  sexes  and  all  races,  "^ind  the  use  of  unisex  actuarial  tables 
whero'henefils  are  computed  by  means  of  tables.  *    '  .  ' 

,  Xinth,  as  to  pregnancy  and  maternity  leave.  86.47,  we  approve  the  .proposed 
regulation.s  with  these  exceptions:  a  woman  should  not  be  required  to  glv(Mier 
emplo.^er  prior  notice  o^  her  expected^delivory  dati*  (though  she  VouUruydoubt- 
edly  infonu  said  employer  as  a  conj-tesy  .some  days  beforehand")— giving  birth 
should  he  treated  as. any  other  temporary  di.«iabiHty  or  emergency,  .«?nch  as 
surtror.<';  .^he  .should  not  be  required  to  furnish  a  physician's  certification  of 
ability  to  work  either  before  or  after  her  delivery,  ainlcss  such  certificaflon  is 
required  of  all  workers  with  temporary  disabilities  (-^urQly  a  pregnant  woman, 
like  any  othe?  person,  is  the  be.^t  judge  of  her 'own  ability  to  work) ;  fnrthei  - 
moie.  a  woman  who  takes  leave  for  pregnancy  of  childbirth  should  not  be  forced 
against -her  will  to  remain  on  leave  until  the  beginning  of  the  next  academic 
terra  fthere  is  nt)  such  requirement  of  a  person/ male  or  female,  whose  broken 
leg  or  illness  necessitates  some  time  off  tlYe  Job),  Finally,  T  succrest  for  your 
consideration  that  paternity  leave  is  not  a.Joke.  hut  an  idea  with  both  theoreti- 
cal and  practical  merit,  not  however  as  ah  equivalent  of  maternity  leave  (to  * 
which  a  rough  correspondence  might  he  sick  leave  for  hernia  or  prostate 
surgery),  but  rather  as  a  special  form  of  compassionate  leave  in  time  of  fainilv 

>        emergencies  which  might  hd  offerod'to  all  employees.  An  endorsement  of  such 

'  *     A  leave  policy  could  well  be  included  in  these  regulations. 
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Tenth,  as  to  enforcement  procedures,  86.61  ff,  we  are  concerned  l^'  lacfc 
of  due  Drocess  and  other  rights  for  complainants,  especially  as  regards  ht^anngs 
L  apffiVe       /e^m^  the  regulations  allowing  complaiimiTt^  to  pa^^^^^^^^^^ 

,  pSte  niamicui  curiae  at  formal  hearings  should  be  l^jo^^ened  There  should 
be  a  requirement  that  individuals  and  organizations  filing  complaints  be  ad- 
vised of  therright  to  participate  in  this  manner.  They  should,  moreover,  have 
Jj^frirht  to  aKle^^^^^  such  as  civil  rights  orgaiiiza'tions,  women:». 

-     group^  and  prbtessional  aisociaUons,  to  represent  them,  and  such  interested 
•  gjoujs  should  be  able  to  participate  even  in  the  absence  of  complaints,  so  that 
the  rights  of  itudents,  faculty,  and  other  staff  may  be  represented  at  tt^ese  hear-  , 
lugs.  I^urthefpiiore,  travel  anil  hearing-related  expenses  should  be  paid  for  per- 
sons Who  participktej^as^mic'««  curiae,  just  as  they  are  foi:  government  wit- 

^^S^losing,  I  shoutn  like  to  mention  some  general  denciencies  visible  in  the 
proposed. regulations,  matters  for  action  in  your  r^visioUs.  There  are  far  too  fevjr 
examples,  either  of  discrimination  to  avoid,  or  of  remedial  action  to  adopt.  In 
the  regulations,  with  the  result  that  institutions  will  lack  guidance  m  following 
the  regulations.  There  Is  a  distressing  lack  of  time-frames,  for  iuiplementation, 
investigaUou.and  enforcement,  with  the  result  that  compliance  cmiltl  be  deferred 
almost  Indefinitely,  Finally,  a  most  pressing  area  of  concern,  texn)00k  and  cur- 
riculum revlfiws,-has  been  entirely  omitted.  We  urge  you  to  repmr  the  over- 
sight by  adding  the  requirement  that  insUtutions  develop  procedures  to  review 
and  evaluate  their- courses  and  texts  on  a  periodic  basis,  in  order  to  get  out 
sexist  bias  and  to  create  new  courses  and  materials  appropriate  to  the  new, 
free  society  that  is  coming  of  age.  As  Alexandra  P.  Buck  and  Jeffrey  H.  Orleans 
'  have  noted,  separate  etluqatlon  ot  the  sexes  has  a  detrimental  effect  on  students 
throughout  their  lives,  for  it  deprives  them  of  opportunities  to  prepare  for  inter- 
relations of  the  sexes  in  the  larger  worid,  as  well  as  in  the  school  itse^. 
\  Pl«>ase  keep  this  in  mind  as  you  make  and  enforce  the  regtilations  of  n- 
J        tie  IX. 

Very  truly  yours,   '  _        ^  ^ 

KlTTYE  TftXLB  ROBBINS. 


American  Associations  ok  Presidbi^ts  op 

Independent  Colleges  &  Univkksities.  ^ 
_  »  Marcfi.  18, 1975, 

.Hon.  Caspar  W.  Weinberger 
SecretariJ, 

Department  of  Jlealth,  Education,  and  welfare, 
Wanhington,  D,G. 

Bear  Mr.  Secbctary  :  I  write  as  President  of  Principia  College  and  on  behalf 
of  the  more  than  lUO  preteidents  of  Independent  institutions  of  higher  learning 
located  throughout  the  country  whu  are  men^bers  of  tUis  Assocjation.  , 

I  write  specificallv  on  your  regulations  on  Title  IX  of  tlie  iulucation  Amend- 
ment of  1072,  P.U  93-318,  86  Stat  873,  20  y.S.C.  §J  et  seq.  Our  membership 
helleves  that  your  proposed  regulations: 

^  ( 1)  are  in  excess  of  the  statutory  authority  conferred  by  Congress. 
.  (2)  violate  the  academic  freedom  of  thuse  educational  institutions  subject 
to  them,  , 

(3)  impose  Impossible  burdens  unjustified  by  the  Act's  purposes,  and 

(4)  are  so  hopeles^sly  vague  and  ambiguous  that  the^  deny  the  institutions  sub- 
ject to  them  due  process  of  law.  ^  ^    ,    ^  -  . 

My  fellow  college  presidents  in  the  Association  and  I  firmly  believe  that 
implementation  of  the  proposed  regulations: 

(1)  will  decrease  the  overall  quality  of  education  in  private  universities  and 
colleges,  ,  .  ,  ^  . 

(2)  will  eliminate  the  diversity  in  higher  education  that  is  a  major  strong 
.  -point  of  the  Araeriean  system  of  higher  edncation,.and 

(3)  will  place  added  financial  burdens  on  those  institutions  which  are  already 
under  severe  financial  strains.  ^  ^  ^  V 

Because  our  Association  believes  that  these  regulations  constitute  a  most 
serious  threat  to  the  lability  and  freedom  of  private  American  education,  it 
submits  that  all  the  regulations  shuuld  l»e  withdrawn  and  redrafted  as  suggested 
in  our  detailed  brief  filed  \vith  yonr  office  in  October  1074  by  our  WashingtOD 
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•counsel,  Wilkhis^ou,  Cragun  autl  Barker.  Otir  iaeDiber.shlp  mith^'rized  us  to  file 
tills  brief,  of  56  puges,  whicii  outlines  our  cuiuineufs  a  ml  j?uggcstlims  on  the  pro* 
posed  regulations  to  Title  IX.  Should  your  office  require  an  at^dltional  copy, 
they  can  eontact  Gordon  Coffnian  on  833-9S00.  By  making  such  suggestions,  this 
Asbociatlou  should  not  be  deeuul  to  be  conceding  the  i'tvi>riety  of  any  new  regu- 
lations. This  Association  expre.ssb  rcMtrvub  its  right  to  ni.ike  comments  when 
the/newly  drafted  regulations  are  promulgated  for  public  com  men  t. 

The  following  resolution  wa.s  iiimnimously  adopted  at  the  annual  business  meet- 
ing of  AAPICUou  December  7, 107d : 

RESOLUTION* 

"Whereas,  the  American  A.ssi>ciatlon  of  President  o/  Indopondi*nt  Colleges  and 
X'lihersities  J.s  eommitted  tu  the  preservation  of  geiiuifielj^  indei*endeut  private 
lilgher  education Jn  the  United  States,  and 

Whereas.  Federal  uid  to  education  is  being  Ufeed  as  a  mechanism  for  increasing 
government  control  over  private  higher  education,  and 

Whereas,  the  proposed  sex  discrimination  regulations  under  Title  IX  are  the 
ni<»..t  recent  and  most  objeetioii^ible  exanji>leii  of  attempts  to  e\teit(|  Federal  con- 
trol, and  '  ^ 

Whereas,  the  nienibersliip  of  AAPICC,  nevertheless,  expre.'sscs  its  strong  sup* 
port  for  providing  ecpml  opi)Ortunitieii  in  higher  etlucatlon  for  all  persons  re- 
gardless' of  race,  creed,  or  sex :  Now,  therefore,  be  It  ' 

Rrsolvcd,  That  the  Association  seek  legislative  remedi$js : 

FIr.*.t,  to  I'educe  the  eircumstances  under  which  uumiual  or  incidental  Federal 
aid  would  eonstlluton  legnl  basis  for  Fedej^al  control,  and 

Second,  to  limit  the  soope  of  any  such  Federal  control  to  the  specific  institu- 
tional program  or  activity  directly  supiwrted  by  the  Federal  aid, 

We  are  accordingly  proceeding  with  our  efforts  to  obtain  legislative  relief. 

Mr.  .Secretary,  I  wish  to  state  that  sometimes  the  battle  to  maintain  true  in- 
deiHUdeuce  fur  at  least  a  M>tor  of  higher  education  seems  difiicultin  the  face  of 
the  mnuientum  ami  magnitude  of  current  trend>  t*»v\ard  government  control  and 
gowmment  large&s  However,  I  for  one  want  to  state  categorically  that  wc  must 
overcome  this  trend  toward  government  control.  I  would  say  from  Ihe  vigor  and 
determination  of  the  actions  and  discussions  of  our  members  that  my  fellow  col- 
lege presidents  will  continue  to  press  ft»r  modification  of  these  Title  IX  resolu- 
tions with  their  facult.Vf  students,  trustees;  the  media  and  their  representatives 
in  government 

I  am  sending  copies  ut  ttils  letter  to  Conc:re.ssman  O'lTara  and  the  members  of 
his  .Sul»commlttee  on  Post.secondarj  Kduuttion.  Copies  are  also  being  sent  to  our 
niemberi^hip  for  their  action.  •  * 

Sincerely,  - 

/  D.iViD  K.  A^'DREws,  PrcBideni, 

Enclosure.  , 


*N'.moXAL  OroajvIz.vtiox  for  Wo^rEX, 

OJitcapo,  nu  March  JJj,  lots'. 

Hon.  flERALP  Ford, 
PrcsUlrni.Thc^VhUc  Jlonac, 

Washinr/ton,  D.C.  *^  '  -  • 

^De,\r  President  Ford:  I  am  writing  to  request  that  you  carefully  consider  the 
proYt>lt*us  of  the  proposed  Title  XX  Hegulatlons  before  signing  same  and  sub- 
mitting them  to  Congre!?s.  They  are  objectionable,  will  continue  to  preserve 
the  status  of  women  ns  second  class  citizens  in  our,  educational  systems  and, 
in  the  instance  of  some  parts  of  the  athletics  section,  will  1^  unconstitutional 
with  the  passage  of  the  BRA.  ^ 

The  {proposed  regulation  defining  contact  sports  and  prohibiting  women  from 
playing  In  contact  sports  with  men.  or  from  having  their  own  teanis  In.  contact 
Hports  effectively  retains  the  statu.^  quo  of  existing  athletic  programs  In  the 
schools.  This  provision  ellnlinates  the  female's  right  tif  chose  what  sports  she 
wishes  to  participate  in  aud  additionally  implies  that  while  it  is  perfectly 
alright  for  boys  and  men  to  get  injured  by  participating  in  contact  sports  it  is 
not  alright  for  women.  Female  students,  given  .the  opportunity  to  choose  the  sport 
they  most  wish  to  participate  in,  have  oven\*heJmingly  chosen  baskethflll  all 
across  the  country.  In  anticipation  of  the  Title  Tx  Guidelines  many  .schools  and 
colleges  have  implemented,  or  are  making  plans  to  Implement,  interScholaotlc  has* 
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kc'tlmll  competition  for  women.  A  conservative  estimate  of  tlie  number  of  schools, 
that  wjn  drop  these  programs  now  that  they  are  no  longer  required  to  jL)rovide 
such  teams  for  women  is  50%.  Girls  enjoy  dribbling,  shooting  and  Avenring 
Bneakert.as  much  as  boys  do.  The  contact  HporU  provision  leaves  women  jR^ith  two 
^team  sjwrts,  field  hockey  and  volleyball.  How  \y'ould  you  like  those  options? 
^vFur/her,  the  clause  requiring  affirmative^action  for  the  discriminated  f\gainst 
sex  IjUs  been  dropped'  and  the  proposed  survej;  to  determine  student  intere.st 
has  been  dropp^.  How  can  we  require  affirmative  action  in  employment  aild  not 
require  it  in  education^  And  again,  the  right  to  choose  is  Mng  denied  us. 

Finally,  there  is  the  grfevarice  procedure.  Students  and  employees  who  wish 
to  file  Title  IX  complaints  must  not  go  through  a  grievance  committee  made 
up  of  personnel  employed  by  the  institution  which  ^as  offended  against  them. 
This  is  rfdicnloos.  Such  complaints  will  no  longer  be  confidential  aud  the 
complaining  student  and/or  employee  will  leave  herself  open  to  harassment 
by  histitution^fficialsl 

The  iMue  closely  parallels  the  desegregation  Issue.  Southern  schools  refused 
to  desegregate  until  the  Federal  Government  forced  them  to  do  so.  This  issue 
of  sex-based  discrimination  against  women  is  not  going  to  be  resolved  until 
the  Federal  Government  forces  educational  institutions  to  recognize  women  as 
being  equal  under  the  Bill  of  Rights.  Eisenhower's  administration  did  not  call 
for  desegregation  in  small  amounts,  one  area  at  a  tini'e  and  we  cannot  call  for 
an  end  to  discrimination  against  women  by  bits  and  pieces.  ^, 

Accordingly,  I  request  that  you  veto  the  proposed  Title  IX  Regulations*  and 
return  them  to  HEW  for  rewriting  to  eliminate  sex-based  discrimination  In  JitU 
aspects  of  our«^  educational  process,  not  just  the  areas » that  HBW  feels  cd^m- 
forfable  with.  \o  one  felt  comfortable  with  integrjj.tion  yet  the  Republican 
administration  at  that  time  did  not  falter  in  its  duty  to  mankind.  Now  we  are 
dealing  with  womenkind  and  the  only  difference  is  physical.  Thehighest  incidence 
of  discrimination  Occurs  in  the  area  of  athletics  and  physical  education  and 
'  <he  proposed  regulations  do  noUiing  to  change  this. 
^  Sincerely, 

Janice  L.  CuNxnfOHAu. 

*  « 

Chi  Omeoa,  Goverkixo  Council, 
Cincinnati,  Ohio,  Ociolfcr  I,  J974, 

Hon.  Caspas  W.  Wkixbkkoek, 

Seortitartf,  Deportment  of  Ilcalih,  Eduoation^  and-  Welfare, 
Washington,  D.O.  \ 

Dear  Mr»  Wbinbekgeh:  On  behalf  of  the  thousands  of  women  of  the  United 
States  who  are  members  of  Chi  Omega  Fraternity  we,  the  Governing  Council  of 
Chi  Omega,  are  writing  to  request  the  addition  of  the  following  statement  under 
"Subpart  Coverage*'  in  the  proposed  repnilations  for  the  iniplementarion  of 
Title  IX  of  the  Education  Amendments  of  1072.  ^ 

'•Social  hororities  and  fraternities  and  honorary  and  service  organizations  are 
CNcnipt  from  theae  regulations," 

AVc  arc  convinced  that  the  regulations  are  not  meant  for  organizations  such 
as  oura\»nt  we  feel  it  is  crucial  that  this  be  clearly  stated  so  that  there  will  never 
l)e  any  misundei^tanding  about  it.  Our  assumption  of  exemption  is  based  on 
tlie  following-:  ♦ 

1.  The  Civil  Rights  Act  provides  an  express  exclusion  for  sororities  and  f rater- 
nitiof?  in  -12  U.S.C.  i  1075  C  (a)  (G)  whiuh  states;  \ 

'•Xothing  *n  thi<?  or  iiny  other  Act  shall  l)e  construed  as  autliorizing.the  (Civil 
Rights)  Commission,  its  Advisory  Committees,  or  any  i)erson  under  Its  super- 
vision  or  control  to  Inquire  into  or  invjestigjite  any  membership  practices  or 
Internal  operations  of  any  fraternal  organijsation*  any  college  or  university  fra- 
ternity or  sorority,  any  private  club  or  any  religions  organization."  ' 

2.  Tiie  Higher  Education  Assistance  Act  in  20  U.S.C.  i  1141  (b)  ^ates : 
•*Xothing  contained  in  this  Act  or  any  other  Act  shall  l)e  construed  to  authorize 

any  department,  agency,  officer,  or  employee  of  the  United  States  to  exercise  any 
direction,  supervision,  or  control  over  the  membership  practices  or  internal  opera- 
tions of  any  frateraal  organisation,  fraternity,  sorority,  private  club  or  religious 
organiration  at  an  institution  of  higher  e<lucation  (of^er  than  a  service  academy 
or  the  Coas):  Guard  Academy)  which  Is  financed  exclusively  by  funds  derived  from 
private  sonfces  and  whose  facilities  are  not  owned  by  such  institution."^ 
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5.  SorpHties  and  fnUcrnttles  as,  welT  as  service  and  honorary  organizations 
coini*i<Jin<;nt  put  are  nut  a  subbtantive  part  ot  eUucaUoiiprogranis  and  aciivifcies. 

rl.^Tlie  Congress  that  passed  Title  IX  eon tafried^ many  Individuals  wifeli  fra- 
ternlty'allillatlons,  Including  the  current  President  the  Tnlted  States.  In  the 
abbenee  uf  cunsiderable  disLUi>bion .about  it,  it  is  inipossjibie  fur  us  to  believe^ that 
Cung^t•^^^  Intended  tu&  the  law,  to  abuUs-U  single  bex  bueial  surorities  and.  fra- 
ternities. Y 

5,  M  college  women  v\e  have  experienced  the  type  uf  dl>edminatlon  we  hellev^ 
tlie  law  wais  meant  to  btop.  We  have  seen  the  inequity  between  the  women's 
physical  education  facilities  and  those  of  the  men.  We  have  been  denied  leader- 
ship roles  in  edueutiu^ial  inbtitutiuns  and  watvhed-While  less  qualified  men  w^re 
hired.  We  know  discrimination  on  the  basis  of  sex  when  we  see  It,  for  ice  haye 
.experienced  it.  We  also  h^now  that  the  burority-fra^ernity  structure,  by  providing 
comparable  opportunliies  for  both  sexes  Istiof.dlscrfnifnatury.  \ 

C.  Finally  uur  assumption  of  e^en»ption  l^.ba^vcKwn  tjie  fuct  that  If  the  reguld- 
tlons  of  Title  IX  were  to  adversely  affect  surorities  and  women's  service  ana. 
.  hunurary  organizatiun:*,  flEW  uuuld  be  guilty  Jtbelf  uf  gruss  dlscrimi^iation. 

The  preduiuinattly  maiti  Cungrtbs  eM  aipted  /ruiii  these  regulations  those  under- 
graduate institutions  that  are  the  primary  sources  uf  male  leadership  In  the 
United  States,  such  as  the  niilitar.\  auulemies  and  Harvard.  It  Is  clear  thi\t  to 
sunlc^\h.lt  balanee  th«*oe  exeuipfiuns  the^e  regulatluns  must  alsu  exempt  those 
caiiijui^  ur^anuation.t  that  insure  leadership  upi^urtunitles  for  women.  I.e^idershlp 
deveiupnient  in  a  priaiary  fv^cus  uf  Chi  Omega  lu  \ve  believe  it  is  of  all  sururltics. 
As  uuui»iu  we  are  iatert.'sted  In  jf^reserving  thuse  organizations  which  provide 
Women  with  li*.ulef>hip  eneuurageiaent,  leader>i»ip  tralniaig  and  leadership  experi- 
ence. Fur  IIi:\V  to  li.steh  tu  the  man  of  Congress— a^  it  must -  and  thereby  preser\e 
major  male  leacler.>hij[>  sources  and  then  faii  to  listen  tu  the  thuUftands  of  wumcn 
we  represent  who  set-iv  tu  retain  u  leadership  base  fur  women,  would  Indeed  by 
dLMTlnanajtiun  uu  the  basis  uf  sex.  We  cannot  believe  IIISW  would  be  guilty  of 
this.         •  ,  , 

We  are  aware  of  the  fact  that  the  proposed  regulations  were  changed  in  respect 
to  *.um|)etitive  athletics  when  men  pressed  for  such  a  ckange.  As  women,  we  care 
aooutour  iororitJes  and  service  and  hunurary  organizations  as  much,  If  not  more, 
than  tlie  men  care  about  their  sports.  We  are  confident  t^iat  l>ecause  of  your  ob- 
viuus  ttimmitment  to  equal  treatment  of  the  sexes,  the  request  of 'thousands  of 
women  f^r  the  Inclusiuu  of  an  exemption  .statement  eoncerning  social  sororities 
and  fraternities  and  service  and  honorary  organl;:atIons  will  be  Iniplemented  jpst 
as  was  tiie  male  request  for  a  change  in  the  regulations  eoncerning  conipetUive 
athletics.  ,  < 
Sincerely  yours, 

Mrs.  L^Kun  BoWKER. 

Pj*esidcJit, 
Dr.  Mary  Ann  CAnnoix. 
Miss  ^Iakoaret  D.  Lyon, 
Mcs.  D.  W.  FEKUts, 

•  '        Mrs.  Fred  Ormax, 

Mrs.  Chaulks  Thomas. 

•  /  FnoRiDA  Southern  Gollegi:. 

'  •  LixhcXand,  Fin,,  August  21, 107^. 

Hon.  Carl  D.  Perkins, 

Chairman,  Committee  onj^dueation  and^lalfor,  House  of  Representatives^  Wash- 
inffiont  D.C.  .  ^  '  r 

Dkak  Sir:  Please  P<5nnlt  me  to  bring  to  your  attention  several  serious  concerns 
we  In  private  edueatloii  have  about  some  of  tlie  regulations  regarding  Baondls* 
crimination  based  on  sex  which  the  Dei)artment  of  Health,  Education,  and  Wel- 
fare proposes  to  put  into  effect  In  January  of  1075.  Many  of  these  regulations  will 
have  a  profoundly  adverse  jaflTeet  on  private  colleges  changing  tlieir  nature  so 
subs'ta^iMally  as  to  diminish  their  rich  contribution  to  the  scene  of  American 
higljer  education.  We  seek  your  help  in  securing  exemption  for  private  colleges 
from  these  proposed  guidelines. 

*^\\Q  Office  of  Civil  Rights'  proposal  on  "Nondiscrimination  on  the  Basis  of  Sex" 
which  HEW  intends  to  add  to  Its  Regulations  m  Part  8C  goes  beyond  effectuating 
Title  IX,  Section  901  of  the  Higher  Education  Amendments  of  1072  (Public  Law^ 
02-318) ;  the  HEW  proposal  patently  exceeds  the  Intent  of  the  law. 

The  law  which  Congress  passed  and  the  President  signed  states  that  "no  per- 
son in  tlie  United  States  on  the  basis  of  sex,  be  excluded  from  participating  in,  be 
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(leuied  the  benefit  bf^  or  be  subjected  torm*crirainatioa  under  any  education  Pro- 
gr^id  or  activity  receiving  Federal  fiiiuttciat  aid.  'U'he  law  quiCe  explicitly,  and  I 
might  add  rightly,  intends  that  institutions  receiving"  federal  assistance  must 
i:ecruit  both  sexes  comparably  and  must  afford  equal  access  to  enrollment  and  to 
participation  in  all  programs,  services,  and  activities  of  the  institution.  It  is 
evident,  however,  that  it  is  not  the  intent  of  the  law  to  be  so  spcciflq  as  to  pro- 
liibit  "a  college  .  .  ..from  assisting  private  fellowship  or  scliolarship  programs 
which  are  limited  to  members  of  one  sex  ur  fur  ivhich  mcmt'  rs  of  each  sex  are 
selected  separately."  Private  colleges  depend  very  heavily  fur  their  continued 
existence  on  donations  from  private  individuals,  foundations,  and  corporations.  To 
take  away  the  right  of  a  person,  foundation,  or  corporation  to  exercise  discretion 
in  tJie  choice  of  a  recipient  of  a  gift  including  the  sex  of  the  recipient  is  not  o^ly 
unjust  to  the  donor  but  will  serve  to  work  a  great  hardship  on  private  educatipal 
institutions  by  stitling  sucli  dunationb.  Furthermore,  it  is  a  lively  possibilljty  that 
bequests,  dee<ls  of  trust,  and  other  legal  instruments  thrit  yield  proceeds  ror  fi- 
nancial aid  lb,  students  will  be  labeled  discriminatory  by  HEW  simply  bfecause 
the  sex  of  the  recipient  is  designated,  This  would  be  extremely  unreajwnable, 
bringing  needless  privation  of  funds  to  students  as  well  as  educatiouaf  institu- 
tions. Few  things  would  be  more  devastating  to  us  financially.  It  is  hard  to  iniftg- 
ine  that  such  was  the  intent  of  Congress  or  the  President  when  this  la^  was 
'enacted,  .«       .  v-.      -  \  ^ 

It,  is  also  evident  that  it  is  not  the  intent  of  the  law  to  be^  sp^ific  as  to  force 
a  private,  residential  college  such  as  Florida  Southern  College  to  apply  identical 
rules  uf  appearance  for  men  and  women  students  and  to  cease  taving  established 
hours  at  night  fOr  thaclosiug  and  locking  of  women's  dormitories  in  the  exercise 
of  reasonable  concern  lor  the  safety  of  women  students^^ unless  the  College  alSo 
iias  precisely  hlentical  processes  in  men's  dormitories  even  though  the  safety 
ruquirenients  for  men  students^differ  from  those  of  womei^students.  Such  regula- 
tions as  propa'^ed  by  HEW  fiy  in  the  fa^e  of  reason.  Men  and  women  students  are 
*ln  fact  different,  jiot  identical.  Some  reasonable  accommodation  t^.thls  elemental 
fact  is  required  in  the  formulation  of  college  rules  pertaining  r(3Lappearance"^nd 
the  person.ll  safety  of  students^  College  rules  of  appearance  thdt  reasonably 
refiect  the  differences  between  men.  and  women  s.tudents  are  not  discriminatory 
just  because  they  are  different;  yet,  this  is  the  logic  of  the  HEW  proposal.  Safety 
requirements  fur  men  and  women  students  differ,  and  college  rules  which  reason- 
ably reilect  these  different  safety  requirements  .nre  not  discriminatory  inerel^v 
because  they  are  not  Identical ;  ^  et,  this  is  the  stated  conclusion  ^f  Uie  HEW 
proposal, 

Furtliurniore,.such  specific  requirenicnts  forced  by  the  federal  government  on  a 
jirivate.  residential  college  will  so  hamstring  private  higher  education  as  to  alter 
us  nature  una  (hereby  threacening  the  existence  of  the  creative  pluralisniMvhlcJi 
makwi  great  American  hlglu-r  ediication,  composed  as  It  Is  of  both  the jpnbllc  and 
prnate  sector.  It  will  ileter  Florida  Soutliern  College  as  a  private  educational 
Institution  from  the  pursuit  of  its  legitimate  goals  of  not  only  educating  the 
minds  uf  students  but  al^u  preparing  the  whole  person— both  men  and  women— 
for  living  in  the  world  that  actually  exists.  Hie  precautions  fur  personal  safety 
whu-h  a  wuiiian  must  take  in  our  society  do  In  fact  differ  from  those  of  men.  It 
ls-ti»e  right  of  a  prjvate  college  to  teach  this  l^y  rcHecthig  It  In  its  piillosophy  and 
structure.  <or  a  private  college,  against  Its  best  judgment  and  conscience,  to  pre- 
tend thVvt  ^hebiif^-ty  requirements  for  nu  n  and  women  are  identical  in  our  society 
and  govern  It^elt  ticci»rdingly,  so  educating  *tatknts,  would  mislead  students 
and  create  a  d.ingerou.s  illusion  in  the  mi  mis  of  bul.i  men  and  women  students.  W^ 
as  a  (-utlm>  have  thi-  resptasibility  to  prepare  .persons  to  live  wisely  In  the  w^orld 
timt  \%  not  in  the  world  of  someone's  Utoblan  fancy. 

Be  asjiurt'd  that  Florida  Southern  College  Is  eager  to  comply  with  the  letter 
and  intont  of  the  law  passed  by  rongrb'^s  and  *signedj*y  the  Tresldent.  However, 
the  Department  of  Health.  Ed..^ation.  ftnd  Welfare's  efforts  at  implementation 
of  Puiille  Law  9:^3 with  sUch  a  high  degree  of  detail  and  specificity  6n\^  a  por- 
tion of  wliurh  I  have  lifted  up  In  this  letter  represent  an  arbitrary  interpretation 
of  the  law  in  many  Instances  and  go  far  beyond  the  Intent  of  the  law,  Kespect- 
fiiliv,  I  am  askuig  Sou  to  do  us  and  nil  of  prlv,\to  higher  education  the  favor  of 
reviewing  >hx*se  HKW  proposals,  and.  if  you  Will,  of  registering  the  several  con- 
cerns reficctcd  in  this  letter  ultli  the  apprijpriate  HEW  oflicers,  and  of  doing 
whatever  you  ei^n  to  relieve  these  extremely  problematical  Issues, 

Thank  you  for  your  support  and  help. 
Sincerely, 


Executive  Vice  President 


ERJC  ■  6 1';',  a 


/ 
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COSXtCTICUT  ilUTUAL  LiFE  INSURANCE  Co.,  ' 

Hon.  XvMES  0.  0-H.vka/  '  Jui^  5,  mS. 

Jloust!  Of  Represent ativca, 

I»E.\R^o:?oiii:s3MAA  0  ilMiA,  I  uouUl  like  to  encoiirngo  you  to  vote  against  the 
iord  priwsai  recently  given  to  tim  UainxnuMit  u£  Henltli,  Education  and  Wei- 
lare  tfii  pOinittnig  wymeu  equal  oppuxituiiitj  to  puriicipate  in  atliletics. 
bliicurely, 

^  ,  /  William  H,  Mokris,  Jr. 

Enclosure. 


CO.V.NECTICUT  :MUTUAr,  LU'E  INSUB^VXCE  CC, 

Re  E^|!Ial  Opi)ortunity  for  Women  In  Sport^?»  1075, 
I'residont  G^kald  IToro, 
The  W'kite  Jlou^c, 
}yaifJtbvjton,  B.C. 

Dear  rRESioE.Nx  Ford  :  I  hare  supported  you  throiighout  your  term  in  office,  and 
have  reiilly  been  a  flm  of  yours  while  you  were  a  Senator.  1  do  not  agree  with  you, 
Jifmever,  on  your  proposal  concerning  the  eqbal  opportunity  in  sports  idea  eveji 
though  ideally  it  sounds  good.  Healistically  M>eaking  you  couldn't  get  a  thousand 
people  to  go  out  and  watch  a  women  s  football;  team  plav,  and  tluerefore  their 
existemMi  coOW  not  Ik>  Justided  unless  they  could  ^tand  on  their  own.  I  feel  your 
proiwsal  is  a  tJireat  to  major  college  football  and  basketball  and  is  in  direct 
fonilict  with  the  free  «n teniri.se  system.  I  am  very  much  sunjrisedtit  you,  being 
the  fan  that  you  are  of  football  and  liaving  been  a  great  athlete  in  your  time,  of 
re<H>mmending  such  a  proiwsal.  I  am  gdiug  to  ask  all  of  our  Repre:,intative!j  and 
Sena  tors  to  work  to  veto  your  proi)osfal  as  I  underbtand  it.  I  taink  that  this 
country  has  enough  other  priorities  ajid  neetls  ut  niuch  greater  ijlgniiicancu  right 
now  than  sometldng  of  ihis  nature.  If  you  are  t^tJking  about  equal  opportunity 
academically  I  agree  with  you  one  thousand  percent,  but  otherwise  as  far  as 
siH)rts  are  concerned  I  think  you  are  all  wrong. 

All  in  ail  T  still  would  like  to  reiterate  that  I  think  ,\ou  have  \lon«  an  excellent 
job  as  mir  Pref^ident,  but  I  did  want  you  and  my  Congressmen  to  know  that  I 
differ  with  yon  on  this  particular  issue. 
Respect  fully  yours, 

,  William  H.  Morris,  Jr. 

iMailmmJ 

Re  N'ACD A  resolution. 
RepresenttxtivevlAMKS  G.  OnARA, 
i\  H.tnouac  of  JicpresciictdtivcSf 
W'fishtnffton,  I),C,:  '  : 

Tlie  Otiicers  and  Executive  Committee  of  the  N'ationai  Af^sociation  of  Collegiate 
nircctors  of  Athletics  adopted,  the  follo\ving  resuintlon,  Sunday,  June  22  In  «an 
Diego.  California,  the  Xational  Asspciation  of  Collegiate  Directors  of  Athletics 
endorses  entirely  the  philosophy  that  women  and  men  students  sh<nild  have  an 
opportunity  to  participate  and  excel  in  intercollegiate  athletics  and  is  committed 
to  working  to  that  end.  » 

Mowever,  XAGDA  Is  very  concerned  about  the  pf)tentially  disasterous  effects 
of  the  title  IX  implementation  regulations  as  written  and  interpreted  by  the 
Oepartmt*nl  of  Hialth,  p:d  neat  ion  and  Welfare  which  would  be  entirely  counter- 
pftidnaivo  to  the  improvement  and  continuation  of  boUi  men's  and  women's 
athletic  progress^  NACDA  notes  the  current  efforts  of  tlie  nation's  colleges  to 
effect  economy  measures  in  existing  meu's  intercollegiate  programs  in  ortler  to 
eximnd  wonjen's  programs  and  maintain  economic  stability  in  college  athletics. 

Further,  wonien'.s  programs  hare  made  subst^intial  progress  and  will  continue 
to  do  uithOut  unwarranted  Federal  regulations,  we  respectfully  requost  tlmt 
Concn»jv»  disapprove  the  athletic  sections  of  the  implementation  regulations,  of 
title  JX  and  placea  moratorium  on  the  eriactjnent  of  these  regulations  !intil  such 
finte  as  th€?2>epartment  of  Health,  E<lucation  and  Welfare  can  conduct  an  Inipact 
study  upon  the  intercollegiate  programs  for  w^omen  and  men. 

We  strongly  urge  that  the  joint  effort  of  the  Congress  and  the  colleges  and 
universities  in  maintaining  and  improving  the  stronge.it  intercollegiate  atltl^^tic 
program  in  the  world  today. 

Sax  Dir.oo,  Californ'ia,  National  AssoofATipN 

*  or  CoLLEOUTK  DiRKCTORS  OF  ATni.ETICS. 


-^"'/f    ^     J^^  Provo,  Utah,  May  1975. 
'Oonom^^^  CoHffros^ '^'mc  v£it^&i^es,  Home  of  JRepmenUi- 

pfiAB  :  We  have  been  aiIv!iAHlfhatU1tl(yT^asa;cen  jrefer^^^   to  Presi- 

'  dent  h^onl  for  his  signature.  Ailvan^^c*  Uifuriiiatiuxtovoiils^th.'i't  tli.e  regulations 
,»ubuiitt(Hl  to  tho  Prehideiit  arv^ivV.  l^uUig  re\iti\\ciyo.tIie^Jhite  JRvise  :>taff  for 
'final  procedures.  v"*-  ^         -^C-^'    *  ^/^xt,^     ,  „ 

BrighaiiiAXoung  Universit.w^ill  aj^  uthor  timbers  of  fl^  >JtUonaI  Collegiate 
Athleticj^^lntiofiTire  gr>tnn.\  luiii^^'rnod^biti  our  Inte'r:i^oU^iate  athletic  pro- 
gram wfil  Ife  seriuusb  affected  if  Title  Ij;.;  as  uow\Ji«iJf»Jttented,  is  signed  by 
Presldt^  Ford.  We  are  hopeful  that  yuu^m  ta)je  t^§(»?  f/oni  your  busy  schedule 
to  ^{*v^v  tto  legislation  Ju  specifit^irefts  diat  \iUftHr^0^ern  tlie  future  of  our 

^Ve  arVftW4«5  thut,^?i1»port  should-be  j^i^ordojj;  fbV  the  continued  and  orderly 
growrMi^Nvr^feii^ir  iuf^rcullvgiate  atnittl^'.  We  *ai)not,  fiowever,  sec  ilie  wisdom 

4n>  iSw^^lUing^aii  atutLliv  prugram  fur  \vw>en  the  e^i^-nse  of  a  fully  and  long^ 
e$tab^U^hed  athletic  j|r0gram  fur  meit  A  believe  the;:^*  is  a  place  4iud  a  .soUition 
tp  the  oi>portunitIcfr  for  both  sex^  ioyjihve  the  oiMrtunlty  to  participate  In 
athletics,  iiriglmfii  Young  Umvei^ty,  as  you  know,  is  observing  its  centennial 
veftrt,at  (bp  present  time.  You  are  also  aware^i^:  the  struggles  of  all  of  our 
iiighbr  ffistltntions  of  k-arniji^  hi  Utah  to  ri^E^""^  i)osltion  in  athletlc'si  we  now 
Iiavo.Jt  seems  folly  to  me  tv  allow  the  wom%.^3^DjJx  financial  opi)ortunity  at  the 
e.xi)Jiise  and  jpeduction  of  the  men  s  prografe  ^J^en  their,  program  is  in  the 
nwidote  st4ix<?.  Shouhln  t  the  nomen  eiperieiu«l;llie  same  growth  processes  we 

/haAto\struggIo  through?  ^/  ' 

Brigham  Young  University  now  offers  t<r,its  students  programs  In  eleven 
sports.  In  our  opinion,  these  expcrk  nte.^  derived  tjtrough  controlled  Oompetitiou, 
cannot  be  gained  in  the  Llassrooui,  but  yet  ard.KjCry  Important  in  the  development 
of  the  whole  person  which  causes  the  eMrt;rience3  to  become  a  part  of  the  integral 
pruce.-*ses  of  e<lncation.  If  Title  IX,  as  presently  implemented,  is  signed  by  the 
Prt*:;u!eut.  c'*JiiH«jniJiia  v£  vpiiiJvii  reJrult*  lu  our  und»jr\\  ritiiig  only  our  two  income 
sportTrnamely  football  and  basketball.  The  other  nine  programs  we  now  llnance 
will  he  forced  to  a  club  sports  levej.  On  a  club  sports  basis  the  individual  is 
deprived  of  adequate  coaoliing  and  leailcrship.  competition,  travel,  etc.  which 
are  all  imiiortant  in  building  pattern^  and  habits  for  future  good  citizens.  Why 
In:nali7.e  these  indl\iduuis  whcu  other  things  can  be  worked  out  with  inequality 
to  either  sex? 

Theri»  are  three  crucial  areas  of  the  regulations  that  cause  us  conceni.  These 
are  us  follows  : 

1.  The  major  government  intrusion  into  the  nianagement  of  individual  colleges 
and  universities,  IIEWs  Improper  extelJ^ion  of  the  law  reaches  beyond  those 
programs  of  an  institution  which  receive  Federal  funding  to  embrace  eiich  and 
e\ery  program  of  the  institution,  including  intercollegiate  athletics  which  re- 
ceives XO  Federal  fiimncial  assistance. 

2,  The  unwarranted  and  illegal  effort  to  circumscribe  gross  revenue  of  indi- 
vidual sports.  The  regulation,-^  are  directed  toward  rfequiring  that  the  total 
expenditures  for  mens  and  wi*mia .v sports  are  equal,  regardless  of  the  income 
potential  i>f  the  respectne  AporUJUul  traditional  donor  support.  The  regulations 
area  major  assautt  upon  the  revenue  prmluclng  potential  of  men's  intercol- 
legiate atiiletics  anil  do  not  recognise  the  iiceil  for  increased  e\i>cndltures  for 
those  sports  which  attract  greater  attendance. 

Institntiuiial  managcJaent  niu>t  i>e  free  to  determine  expenditure  comndtuients 
for  various  si»orts,  ilependent  upon  student  participation,  stmlei^t  bcd.v  spec- 
tator interest  and  goneml  fan  support. 

a.  The  sex  test  foc  atbleticallj  related  sih^ilarships.  Of  aU  the  financial  grunts 
awarded  by  an  Institution,  this  criteria  would  be  applied  onl^  to  athletically 
related  aid  and  should  be  eliminated.  * 

What  we  mean  when  \\v  n  fer  to  tiie  sex  test"  for  athletically  related  aid  is 
tlidt  ScH^iiuu  ou.o7(il^  re4|uiff.^  awarding  athUtlc  grants  In  aid  on  the  basis  of« 
sex  uus  opposed  to  ability  >  in  regulanon;>  whitli  are  intended  to  pronll>it  .se\t./tal 
discrlmimttion.  Tu  he  consistent,  IIKW  slioulil  re<|Uire  the  same  treatment  tif 
scholarships  lu  nursing  ami  engineering  in  other  words,  no  more  women  could, 
receive  nursing  sclioiarsJni^  than  nien.  The  ol^vliai?^  counter-proiluctivit.v  i>f  Muh 
a  situation  in  nursing  was  apparent  even  to  HEW,  but  it  feels  it  is  appropriate 
iu  athletics. 
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We  believe  the  only  appropriate  test  on  scholarships  should  be  whether  they; 
4ire  awarded  without  sexual  dlbcriml nation.  ^Ve  recognize  you  are  very  busy- 
in  the  execution  of  your  many  details  ot  your  office.  We  liope,. however,  you  are 
'not  too  busy  to  evaluate  and  recognize  the^serious  consequences  that  will  result 
to  athletics  and  the  serious  effects  a  reduced  program  will  have  on  American 
youtii.  A  w*eekend  intercollegiate  athletic  program  will  deteriorate  many  facets 
"Of  American  life. 

Uoth  men  and  women  athletic  pru^'rams  can  become  possible  on  an  inclusive 
level  if  the  following  suggested  revi:>ioni5  are  made  in  the  final,  draft  of  the 
Title  IX  regulations :  .     ^  * 

1.  In  order  to  confine  appHce.tion  of  the  rcguLitions  to  .Federally  funded  pro- 
grams,  delete  "or  bonefits  from"  from  Section  b6.*ll,  and  any  other  eomjmrable 
provision  of  the  regiimtious.  * 

2.  In  order  to  recognize  that  pi;ograra  differences  reflecting  revenue-produc- 
ing ability  are  not  sex  babed  differences,  and  to  prevent  erosion  of  an  Important 
source  of  financial  support  for  Intercollegiate  athletic  programs,  amend  tlie 
final  senten^ce  of  Subsection  8C.41  (c)  to  read  as  follows :  ^  ^ 

Unequal  aggregate  expenditures  for  members  of  each  sex  or  unequal  expendi- 
tures for  mule  and  female  teams  if  a  recipient  operates  or  sponsors  Separate 
ti.ams  will  not  constitute  non-compliance  With  this  section,  nor  tciU  differences 
in  expenditures  or  programs  result  in  ^  from  the  allocation  of  self  generated  reve- 
nues to  the  teams  coneemed  constitute  such  non-compliance,  but  the  Director 
may  consider  the  failu]^e  to  provide  necessary  funds  for  teams  of  one  sex  in 
assos.^Ing  equality  of  opportunity  for  members  of  each  sex. 

3.  In  order  to  eliminate  the  sex  test  for  athletic  scholarships,  strilce  Section 
S6.37(d)(l),  and  everything  following  the  word  "paragraph"  in  present  Section 
80.3T (d)(2).  .  * 

We  are  requesting  your  immediate  attention  to  help  us  insure  a  continuation 
of  our  strong  intercollegiate  athletic  program.  Jour  effort  wlU  al.^o  help  us  to 
continue  a  development  of  physical,  .social,  religious  and  moral  vajues  to  pro- 
s*3rve  tire  strength  of  a  great  nation.  Elimination  br  curtailmenyofatWetic  op- 
portunities or  each  future  citizen  to  develop  hi.s  total  abilities  thBOugl^  comftetftive 
programs  may  result  in  dttrimental  conditions.  Great  civiliEatioUS  Tirfxe  had 
tlieir  downfall  because  of  v\eakened  opfn^rtuuities  for  physic/;,  social,  Aligions 
and  moral  developiiicnt.  Such  civilizations  aloo  reached  a  .syite  of  coujiplacency 
t.irongh  the  lapk  of  discipline,  both  individually  and  cohfcctively./Some  his- 
torians believe  our  country  is  now  In  tliat  stage  of  complac^incy  witK  our  social 
and  moral  problem.*?.  / 

We  urge  .^our  lielp  in  changing  the  Title  IX  regulations  as  sugg/sted  to  offer 
and  protect  thu  opportunity  for^^ur  great  intercollegiate  programs  ^6  survive  and 
li^  rve  a  groat  purjioyp  tvT  Amf<?!;.*i,  ThU  rnn  h».  aeromplished  vj^ttiout  depriving  , 
tliC  op purt unify  for  \^<>mon  to  have  comparable  programs,*^ athletics  if  the 
re^'isions  suggested  previously  will  bo  made  in  Title  IX. 

Wo  trust  this  information  will  be  helpful  to  3 on  in  alerting  you  to  our  concern 
f  jr  intercollegiate  athletics.  We  are  aware  of  .voiir  ivnow)edge  of  the  number  of 
people  that  will  be  affected  adversely  if  Title  IX  as  now  implementctl  is  signed 
l.v  the  Provident.  We  trust  you  are  aware  of  the  plan  of  attack  you  will  need  to 
follow  to  cliange  possible  procedures  for  these  regulations. 

The  ijoople  of  the  State  of  Utah  are  grateful  to  yon  for  the  fine  job  yon  are 
doing  In  Washington  as  you  represent  the  interests  that  are  vital  to  our  se- 
curity and  welfare.  i 

Kindest  regards  and  best  wishes. 
Respectfully, 

^  Stan  Watts. 
•'^  ^  Director  bf  Athletics, 


\  CoM.Missio:r  o^'•  thr  Statu.<3  of  Womhn, 

San  J ose,  Calif,,  May  20, 1015. 
Hon.  Don  "Bdwards, 
Congressman, 
S-an  Jose,  Calif, 

Dr^vi;' Mr.  Edwards:  Pursuant  to  a  unanimous  resolution  at  their  reffifiar 
montlily  meeting,  tlie  Santa  Clara  County  Commi.sslon  on  tlie  Status  of  Women 
(CSW)  directed  me  to  write  to  you  in  regard  to  the  proposed  regulations  issued 
nnder  Title  IX  of  the  1972  Education  .tVmendments. 

^Vs  you  k-now,  Title  IX  was  passed  to  assure  (jquity  for  women  in  education.  If  i 
the  amendments  are  to  be  effectlre  in  assuring  this  equity,  it  is  mandatory  that- 
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* 

tliciire^ailations  coming  from  the  Department  of  Healtlj,  Kdiicatiun  and  Welfare 

retlect  the  spirit  of  equality  provided  In  tlie  statement,  *'no-per5>on  slnill,  on 

tlie  basis  vt  sex,  be  excluded  from  pjirticipation  in,  be  denied' the  benefit^  of.  or 
be  subjected  to  discrimination  under  any  education  program  or  activity  receivin'^ 
federal  financial  assistance/' 

The  Connnisslon  on  the  Status  of  ^oinen  is  especially  concerned  with  the  pro- 
vision requiring  the  esfciblislnnent  ofYrn  internal  grie\anoe  procedure.  The  Com- 
JuK<;sioner.s  spedllcally  believe  that  re^Mon  and  clarilieation  are  essential  in  the 
lol lowing  areas :  \ 

Tlie  lacic  of  specification  of  proceduril  and  time  criteria  for  acceptable  griev- 
ance procedures  in  the  new  proposed  Wulg/ious  introduces  a  uiajor  delavinj:' 
mechanism  for  recipient  institutions. 

The  regulations  indicate  ^in  al)dication  of  federal  responsibility  and  place  the 
power  for  eonjplaint  resolution  in  the.  glands  of  those  Institutions  or  aduiiuistra- 
torf*  against  whom  discrimination  is  alleg^Ki.      s  f 

They  may  call  into  question  tJie  increasing  use  of  tlio?,e  grievance  procedures 
nogoUated  within  a  collective  bargaining  or  professional  agreement  for  tho  resoiu- 
tion  of  complaints  of  sex  discrimination. 

The  regulations  are  unclear  as  to  the  permissibility  of  clas.s  action  or  the  filin- 
or  organizational  complaints  on  behalf  of  individuals  or  groups 

riiey  render  impossible  the  protection  of  complaint  anonvmity  which  is  pro- 
vided in  other  .sections  of  tlie  regulation.  ' 

Tliey  introihice  a  precedent  for  similar  handlintf  of  alleged  violations  re<*ard- 
ing.race  discrimination  in  education  and  other  Civil  Kights  legislation  ^Glven 
the  prospnfc  inconsistency  of  this  provision  with  procedures  .specified  under  Title 
A  I,  the  handling  of  complaints  based  upon  an  interaction  of  sex  and  race  dis- 
enmiiiatioii  is  unclear. 

T{ie  Commission  on  the  Status  of  ;\Vomen  urges  von  to  finalize  the  TiMe  IX 
reCTdatjons  with  the  revision  of  tht  grievance  procedure  as  recommended  above 

Ihank  you  for  your  kind  consideration. 
Sincerely, 

Enclosure.  RosE^'BERO,  Director, 

Whereas,  Title  IX  regulations  foriildding  sex  discrimination  agc*nst  student.? 
and  eniplo.\et'.s  in  ail  federally  assisted  edueationarprograms  as  issued  bv  tiie 
department  of  Health,  Education  and  Welfare  leave  many  loopholes  allowing 
for  continued  di.'^erinnnat ion;  and  * 

Wheieas,  the  Congress  of  the  United  States  has  the  dutv  to  Insure  that  there 
be  no  discrimination  on  the  basis  of  sex  in  programs  funded  by  the  Uniteii  States 
^SXcmment-Hiud  —  —  

Whereas,  adequate  funding  is  necessary  to  enforce  this  program:  Xow,  there- 
fore, be  it  *' 

RcsgUicd,  That  the  Santa  Clara  County  Commission  on  the  Status  of  Women 
urge  tlie  United  States  Congress  to  demand  stronger  regulations  by  the  IIFAV 
in  the  following  areas ; 

1.  rrohibition  of  sex  stereotyping  in  textbooks  and  other  curriculum  materials : 

2.  Standardized  and  equal  adinlsMon  reqtiirenientij  for  men  and  women  in 
private  undergraduate  vocational  and  professional  schools  when  funded; 

3.  Mandatory  affirmative  action  programs  which  are  iinidemeiited  and  con- 
tinuously uptlated.;  ^ 

4.  Pregnancy  trttoted  as  a  temporary  disaliility ; 

5.  Kqunl  pension  plan  payments^for  men  and  women  upon  retirement; 
0.  Kqual  nvallabuity  of  funding  for  athletics  for  males  and  females; 

7.  Greater  opiwrLnnity  for  individual  resolution  of  grievances  through  reri>ion 

of  fiie  existing  grievance  policy ;  and 
a  Incrense<l  funding  to  enforce  these  provisions;  and  he  it  further 
Resolved,  That  the  rresidcnt,  local  representatives  of  Congress,  and  the  Hevrc- 

tnry  of  the  Dcuartment  of  Ilealtli,  P^ducation  and  Welfare  be  feent  copies  of  tiiii? 

resolution, 

Arlinoton^,  Va.,  Juue  IOVk 
Hon.  Joseph  I/.  Fisiikk,  v 
Jloune  of  Representatives, 

Sir:  Tim  newspaper  indicates  that  all  Members  of  Congre»<s  will  hqve  a  chance 
to  vote  on  the  regulations  on  sex  dUtriminatlon  in  e<lu«itionaI  iubtltutlons  which 
 40 
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were  promulgateil  yesturday  by  the  President  and  the  Secretary  of  Health,  Kdu- 
catioii.  and  Welfare.  I  urge  you  to  xeject  tliose  parts  of  the  rugulajions  which 
would  forhid  sex  discrinihmtion  in  private  extra-curricuiar  urgaiiizationb  that  are 
conne<ite<l  with  schooiy  orcoiiege.s. 

Many  extra-curricular  organisations  are  suif-gQyernhip:  anci  have  meinber.*5hip 
criteria  set  by  tlieir  own  constitutions.  iSchoolJf  aiid  colieges  iiave  no  right  or 
means  to  Interfere  in  tiie  internai  policies  <»f  sucli  origan  I  sat  ions,  excei)t  b^N  drny- 
in;,'  tliem  official  recognition.^eXi»ollinK  tlieui  from  grounds,  and  forbidding  tluiu 
to  imblicise  their  activ^t^s  througli  facilities  oi)en  to  other  groups.  Such  ni(Misures. 
when  taken  by  a  public  institution)  uuttul, constitute  nn  unconstitutional  vlidatiou 
of  free^jani'<^^^l>^'*»  assembly  under  tlie  First  and  Fourteentli  Amend  men  t.s, 
/^his, conclusion  is  reached  \\\  the  liglit  of  court  cases  arising  out  of^siniilar  moves 
against  activist  student  organisations  In  the  late  ll>(K)'s  and  early  lOTO's, 

It  may  l>e  argued  that  nuiking  school  facilities  available  to  a  discriminating 
organisation  nmy  constitute  "state  actiiui"  in  violation  of  tlie  KourtiHinth  Amend- 
.  'meat  riglit  to  equal  protection  of  the  hiw.s.  But  the  rlglits  of  freesiHiecii  and  free 
.   association  to  protect  even  those  calllM?^  and  beliefs  widch  are  directly  opp<is<><l 
to  offichil  public  iMdicy.  Oliicial  recognition  of  an  all-nuile  or  ali-fenmie  organi>a- 
tion  does  not  constitute  otliclai  approval  of  its  poliiies,  just  as  official  recogni- 
tion of  an  SOS  chapter  does  not  constitute  support  of  Its  iKjlicics  and  activities. 
^You  nmy  recall  that  a  few  years  ago,  the  American  Civil  LIlHTties  Union  was 
^     Hghting  on  First  Auiendntent  groun<ls  to  allow  eNen  the^atitmal  Siiciall>t  White 
I'eiiple's  Party,  a  clearly  discriminatory  organisation,  to  hold  a  rally  open  onl,\ 
to  white  )ion-J<emites  at  Vorl^towu  High  ScluKd  ill  Aiiingt<m,  just  as  the  facili- 
ties of  that  school  were  made  available  t^>*Ofher  organisation,s.) 

J  am  a  member  of  tlie  Jefferson  Scjciety  of  the  Unnei>it>,of  Virginia,  a  literary 
and  debating  society  foumitHl  in  1h2r>  and  which  had  included  in  its  mendK>i>hip 
KtlgiTi:  Allen  Poe,  Woodrow  Wil.s(m.  Kdward  K.  ^tettlnius,  .Jr..  and  High  Scott, 
lii  February,  1072,  tlie  .lefTerson  Society  amended  it.^  Cunstitutitai  t<i  allow  won  ten 
to  bet*ome  members,  l»ut  onlj  afier  several  year>  uf  -often  bittiM*  debate  o\er  this 
.  issue.  Women  have  since  been  welcomed  equals  into  the  Society  and  Inue 
cohtribute<l  greatly  to  it.  But  throughout  tlie  debate  o\er  their  admi.sMon.  the 
Society  always  felt  that  the  decisioi»  siuaild  be  theirs  to  make,  not  that  of  the 
,  University. administration,  and  certainly  uof  tlmt  of  tlie  Secretary  of  Health, 
Kducation,  and  Welfare.  'Hie  admission  uf  women  under  threat  of  (^xpalsion  txhUi 
the  gnanids  would  have  destroyed  much  of  the  cuntaraderie  nntl  fellow.slup  that 
makes  tlie  Societ>  one  which  women  or  men  wouhl  .»»eek  tti  join  in  the  first  place. 
'J'he  Society's  memory  U  long,  and  the  rchcntmeut  at  such  ctierslon  would  be 'felt 
even  today.  ^  ^ 

Tl^e  .7effe^'on  Society  I?  fiercely  jealous  of  Its  auton<mu\.  and  T  suspect  that 
many  sin)ilar  organizations  are  jtist  as  jealous  (iliongh  few  can  claim  as  loiig 
a  Idstory  or  as  great  a  devotion  to  tradition).  (We  certainly  arc  g<Mng  to-resejit 
it  if  the  Feds  come  sin>oping  around  and  telling  u.s  to  instilute  some  affirmatlNe 
action  program  to  recruit  more  women,  or  ordering  u.^  t(>  alter  our  \oting  patterns 
because  we  do  not.eieetentaigh  women  to  Society  office. ) 

The  proposefl  regulations  would  be  fljie  if  the.\  dealt  only  with  organizations 
whicii  are  establish(Hl  and  ^upi>orted  nmre  by  the  sdMu^Ls  tiicuisehes  than  by  their 
student  members.  But  the  regulatl<Mi.s  as  written  (or  at  least  us  reinirted  In  tliu 
press)  are  so  extensive     to  tread  on  protecR'd  rights  of  n.ssembly. 


Hon.  OKonoE  Maiion', 
Home  of  licprcHcntaHvcSf 
Wa.^hlnffton,  D,0, 

Drjin  CoxoRKSSMAN  Maiion:  We  understsind  that  the  White  Hou.se  Staff  is  In 
tlie  final  stages  of  preparing  r^>ti(ms  for  the  President  on  the  im])lGment^tion  of 
jwdky  revisions  contained  in  the  Implementati<m  Regulath^ns  for  Title  IX.  Since 


Sfncerely, 


.Tame.s  >r.  GUIXIVAX. 


Tkxas  Tkcii, 
ATin.RTC</  Dki'art.vkxt. 
Luhbock,  Tex,,  Maj/  28.  tOlfu 
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this  matter  definitely  affeets  the  future  of  Intercollegiate  athletics,  at  Texas 
Tech  would'  Ul;^  to  make  the  followlug  reeumniendatiuu  rugarOlng  the  final  sen- 
tence of  Sub  section  8d.41.(c)  to  read  as  follows : 

Unequal  aggregatL*  e.\i)€n(lituryes  for  members  of  each  sex  or  unequal  expendi- 
tures for  male  and  feniale  teams  if  a  recipient  operates  or  spouisor^  separate 
teams  will  nut  constitute  nun-eumplianee  with  this  section,  nor  will  iUff(;nnct6  »u 
expeti(Uturc9  or  programs  resulting  from  the  flUocuiion  of  self-generated  rit^t- 
nue$  to  the  teams  eoneemcd  constitute  $ueh  non^eompltunee, Ajxit  the  Director  may 
Cunbider  the  failure  to  provide  necessary  funds  for  teams  fur  une  sex  in  a;5seb:>in5 
efiiiality  of  opportunity  for  members  of  each  sex. 

While  Texas  Tech  does  not  oppose  women's  aihleties,  we  do  feci  that  the  e«inal 
dihhursement  of  munies  would  prove  diiastruus  to  the  iniercuilegiate  athletic  i>tu- 
grams  of  America.  All  institutions  are  pruvidlug  athletics  fur  wunien  on  a  vuluu- 
.  tary  basis  and  we  feel  that  s«itisfactury  progress  it>  being  made  in  this  area. 

Again,  we  call  un  juii  fur  jour  help  regarding  the  final  sentence  in  JSuu-^jectiuU 
8a4i(c)  of  the  Title  IX  regulation. 
•Sincerely  yonrs^ 

J.  T.  KiXG, 

'  '  Direetor  of  Athletics. 

POLKF.  ROBISON, 

Athletio  Administrator  of 
I'in^ince  and  Development. 
Jon.v  W.  CouB, 

Chairman,  AihJetiC Council. 
K.\YMOND  C,  Jackson, 
Faculty  Representative, 

Athletic  CouneiL 


K  San  Dieoo,  Caltf*,  June  1016. 

DcvR  Rf4»resb.mati\£  O  IIara:  As  a  ps.vchologi^t.  I  fet-1  that  Congress  shuukl 
NOT  veto  the  pruiM>sed  Title  IX  legulatiuns  un  sex  dl»*>cnniinatiun.  I  oppose  a 
mov^e  to  exempt  rfcvonue-prudUL'lnj^  athleti^'^  fruui  tht*  provision;;,  of  title  IX. 
Women  neetl  to  have  full  equalit>  uith  mtn  in  education  and  athlet^c^I 
Sincerely, 

liiNDA  X  D'Addorio. 


Florida  SouxnERX  College. 
LaUelandt  Fla.^  June  23, 1015. 

Hon.  James  G.  O'IIara, 

Chairman,  Special  Suh^nmmitlcc  On  Educat\o)if 
Jfouse  of  JiepresentativC'S, 
Washington,  D.C, 

I)EAB  Mr.  0*IIara:  ri£a;?e  l"t  jgo  brin«:  to  your  attctUlon  a  most  serHiUs  con- 
cern many  of  us  in  iiriwttv  higher  (Hiuc^tium  hii\c  ahoikt  tUv  regulations  li'jfardin;; 
"nondiscrimination  based  on  stx,^  Title  TX  of  the  F4duoatloiial  Anieiuluitnt,^  at 
3iiT2,  which  were  drawn  4ip  by  the  l>epartment  of  Ilialtii,  Education,  and  Wel- 
fare, .^igniHl  by  the  PrcMdeut,  and  pn.^.nud  on  to  Ct'n^;re5»>  for  review.  I  uiidtrst.ind 
thut  the  regulations  will  take  efi'ewt  Jul.v  -1,  1975,  unie.vi  Congress  acts  lje£ore 
that  date. 

TerhapH  the  most  deleterious  of  the  re^ndathujs  from  the  point  of  \iew  of  a 
f»mall,  private  college  is  tj»e  one  mandatini;  idontlial  diuniitory  regulation.^  f»ir 
men  and  women  students.  It  is  an  incontriAertible  fact  tliat  the  safet.v  rciiiuf*.* 
mtnts  for  nien  and  vv<.men  .students  difter  on  a  college  campus. •  Women  .stiid^'at-? 
are  far  more  UKely  to  be  victlmit  of  sexual  assanlt.s  and  rape  than  men.  Greater 
security  arrantrement.H  are  n*ne.ssary  In  wom'cn'.i  hon>liig  than  in  nieu'.s.  I  do 
m)t  l)elieve  It  was  the  intent  of  Cungrcss  when  it  pa.*«setl  the  Education  Aniond- 
ments  of  1072  to  go  so  far  as  to  forct*  a  private  «!f»llegi  administration  arbitrarily 
to  implement  identlii^  dormitory  regulations  for  men  and  women  student.s  in 
situations  where  tl>«re  clearly  cxlst.s  a  reasonable  relationship  lictween  the 
regulatiims  of  a  WujminVs  di.nnitoo  and  the  safet.v  requirements  of  those  women 
.«?tudent.^  living  there  and  at  the  same  time  a  rcaMiUable  relationship  betw**en 
the  rcgidaticais  of  a  men'i^  dormitory  antl  the  .safity  requirements  of  the  men 
students  housed  there.  Surely  in  America  a  private  eollego  has  the  right  as 
Well  as  the  resDonslbitit.v  to  Imidompnt  hou^ini;  resulatlons  comuiCnMirate  with 
the  safety  requirements  of  students  housed  In  Its  dormitories. 
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Furthermore,  the  rcgulatluii  will  deter  i»fl\nte  eilucatiuiml  iiistitutious  fruia 
the 'pursuit  uf  their  legitinfate  educutiumil  gual  u£  lauiiariuj:  iuoh  ami  wotaen 
for  living  in  the  wurld  that  actually  exi«ti>.  The  pi;ec<iuti^.inb  for  i>ersonaI  hiiUity 
which  a  woman  must  take  in  our  societ>  do  in  faet  differ  from  thQ«e  of  uien. 
It  ib  the  riKht  of  a  iirirate  college  to  teaeh  this  faet  h\  lellectuig  it  in  itjs  philos* 
ophy  ami  strutturer^JPur  ,a  private  college,  agtiiubt  ih  hcbt  Judgment  and  con- 
bUence.  to  pretend  that  the  safety  retiuii\ment.i  for  u.i-n  and  women  are-nlentical 
iu  our  society  and  to  govern  iUelf  aecordingb^  so  onli-iing  it;s  life  aiul  teat-hlng  . 
Itb  students,  would  misguide  btudent.s  ereatiitg  a  daiigcnai^  illuMon  in  the  n.uidb 
of  hoth  men  and  wHJUitn  students.  We  an  a  pn\ate  cotU-ge  arc  in  the  buNiue»i?  of 
preparing  persuns  io  live  wisely  in  the  world  tliat  id,  not  lu  a  world  that  e.vlbto 
only  in  someone'i5.Utx)pian  faucy. 

Such  a  regidation  if  forced  on  a  small,  private,  residential  college  will  take 
away  frmu  private  higher  educuiiun  the  right  tu  he  dji^tiuellve  and  n-Jlirt 
legi tiuiate  paicntal  coucenib  ami  will  lia\e  a  homu^mi/.ing  tllett  on  Aim-rKau 
.collegtH  and  uni\«*rsitie.^,  it  will  .so  alter  private  liiglHr  educaliou  a.s  to  tliiiaien 
the  ex.isteni-O  u£  the  creative  plurali.Hiu  vvlilch  niakc>  Aiauiicau  Jugtier  edamt.vn 
great,  composed  as  It  is  of  hoth  puhlie  and  p  viva  to  si'ctor.  •  *  * 

I  urgently  plead  for  enuu^ih  latitude  in  tht*  resuIati*Mi  to  permit  a  priv at<> 
o«dlege  to  Uicet  adequ^ttel.v  the  differing  i<aft*t.\  rttiun-euitat.s  of  itb  naiW  and 
female  .stud en t.s  in  regard  to  ctillege  huu.^iii^;;  and  to  lirocev^'d  wlUi  its  iegitiiirato 
ediuational  ta.^k  In  a  way  that  doe.n  nut  tli.s».iinmiau*  again.st  either  .sex  hut 
rathir  rationall.v  pruvidt.s  for  tlie  well-liting  of  all  of  lt.>  >tadi-nt^.  Xhi*  ri>;ula- 
ihm  patentlji  exceeils  the  intent  of  Coiigrej5.s.  I  iniplun'  .\uu  to  do  all  .\ou  tau  to 
delay  the  Implementatiou  of  tht-  regulation  tiait  C'oagivss  will  ha\o  time 
to  bring  it  into  line  with  what  (;ongtt>i»  intended  when  it  pa.^M*d  tlie  law  iu  lt>72. 
*  »Si  nee  rely, 

"  ^  .      AValtfu  X.  ^nnu'iiv. 

4  J'Uecutive  Vice  Premlcnjl. 

Au}U)«,\,  Coi.0.,  June  22,  lOTo. 

Hon.  .Tamfm  G.  07IARA. 
J{fiitseofRef>rcsentativcs, 

^Vidthlngtan.nXK   .  * 

Dkak  »Sir.  Iloptfu'ly  jou  will  do  all  that  >ou  cau  do  to  caiiso  the  ITou>e  to 
reject  the  profH»M*d  regidath^n.s  that  piM-t«*/id  to  in*  f  pn»pt'r  Implementation  of 
(Tirje  rx  of  the  1972  edueation  act.  / 
-  K.\eessi\e  worship  of  c,\ trend ^t  sociological  tla*urii'^  adNoiaiiug  ttital  "iMprallt.v " 
of  the  M'Vi  H  ha.N  already  gune  nuuh  t«Mi  fai  in  uur  county .  Mease  do  not  sacrlnce 
iifter- collegiate  sports  to  the  same  false  idol.  • 
Sincerely. 

,  ^  KUOUXK  S.  IIOGAN. 

[Telegram] 

KepreFontativo  X\ifEs  O'ITaka  ;  • 

Ann  jVrhor.  ^ficli. 

The  Commission  for  Uomen  of  tlie  rnlMTsity  of  Michigan  urgrs  appro>al  of 
the  new-  title  nine  regulation  in  their  enUrety. 

The  oonimlssion  is  convi»iMd  that  tho  nJw  n«gtdatioiis  will  help  to. eliminate* 
di^orimination  atrainst  uon»en.  and  wWl  faiilihitc  I'tjoal  aicess  for  woui^'U  to  a 
wide  range  of  educational  4ipportunities»  Imluding  pn^ressiuiial  training.  fiUidiuj: 
tor  higher  cducath»n.  access  to  air  public  schwl  prograiii^,  niM  ijli>slcal  id  ma  I  ion 
and  sport<<  programs'.  •  • 

The  ComndsKloji  for  W'men  findK  that  the  new*  regalatioiis  arc  clearly  in 
keepinir  wlth|the  Inttnt  of  Conuress  In  the  1071  amendim-npi  to  the  Kd'iu-athiU 
Act  (844  of  Public  Law  03  3S0).  aut\  will  gt*  far  in  emiing  .sex  discrinunatiou. 
In  addition,  the  regular iiins  are  consists nt  w  ith  the  body  of  legal  Interpretation 
of  tiUe  i>ix.  For  a  detailed  discussion,  ploay*e  refer  t«»  para^ra-ph  70-7^^  of  the 
D.TT.K.W.  analysis  of  the  regnhUion.s,  published  June  4,  3075  in  the  Federal 
Register,  '  ^  •  * 

Since  the  new  title  nine  regulations  are  crucial  to  tlar  development  of  eipml 
opportunities  for  wouicn,  as  well  a.-^  C4aisisti-nt  with  tla*  otlgiuaj  h-gislation,  tlu* 
CommKslou  for  Women  urges  you  to  \ote  to  ai^iaove  the  regulation.J*  In  titeir 
entirety.  *  ^ 

T'^•m:RRITV  of  >rirn:aAX  CoNfMissiox 

■     .  FOR  WOMKXj.BAUnAUA  ^iUKPllY. 

A.^si8tun'i  OhairU'omatu 
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Arizona  Statb  University, 

'Tempc\  Ariz.f  J  une  2<^t  1975,  ♦ 

lion.  Morris  K.  TJdali^  '  \ 
ITnme  of  ReprcnenUttivcB,  t 

X^FM  Mr,  Udai.l  :  We  are  extremely  concerne<l  about  the  potential  ramlflcatious  ' 
of  Title  iX.an(l  the  interpretations  made  I)y  lieaitli,  Kilucatiuu  and  We! rare  a^ 
it  rehitcis  to  intercoIIei:iatc  sport.       *.  ' 

The  vital  concern  that  we  have  wuuld  I^e  tlie  trefuendons. erosion  of  tlie  mens* 
intercoilegiate  proj:rani  "particnlarly  in  Income  prodncing  jjiwrt  areas  such  as 
football  and  basketlmil:  While  H.E.W.  states  that,  the  programs  do  not  reqnire 
<^qnal  fundiuifr,  every tliinp:  that!  Iiave  seen  to-date  wouid  nioan  just  tliat.  Football 
income  is  75"i)er  cerit  of  the,  Arizona  «tate  University  athletic  budget.  Siiouid 
thej-e  )»e  an  erosion  of  dpllnrs  into  f()0tl)all,  we  would  lose  a  tremendous  income 
•potential  and,  tiiere^fore,  forcing:  our  program  into  a  downward  spiral. 

While  we  realize  yofi  iiave  been  cximtswI  to  many  pro'^;  and  con's,  the  only 
siHJdfic  re<iuest  timt  we  would  wisli  to  n)ake  is  that  there  l)e  an  impact  ,study 
as  to  iJ»e  erft*cts  of  Title  IX  legislation  on  intercollegiate  sport  (knovfing  full 
wll  that  intercollegiate  s|)oit  by  itself  does  not  receive  federal  snbsi^Jy),  It 
woultl  seem  that  such  a  study  wohid  be  in  tlie  best  interest  of  all  concerned  and 
hoiHjfnIly,  tliere  couid  l)e  a  moratorium  pificed  upon  tlie  Title  IX  and,  resulting 
jnterprOfatlons.  W^  would  be  happy  to  give  yim  specific  information  concerning 
the  economic  impacts  of  tlie  regftliitions  on  the  intercollegiate  progranjs,  but  I 
*heiieve  that  yon  have  i^een  exposed  to  this  tyve  of  data  before.  Therefore,  we 
are  unlv  asking  for  siiHi  an  impact  studV  and  hopefully,  you  might  assist  this 
and  otiier  universities  In  seeing  tlnit  sncli  a  study  might  beluudertakeu  before 
Title  IX  does  in  fact  l)ecome  fiillj'  operational. 
/  Thank  yon  t6r  yoiir  consideration. 

Sincerely,  *  •  *  ^ 

'  '  ,     • '  Head  Football  Coach » 

Frkd  L.  Miller  ♦ 
Vimctar  of  At  hid  i 


o  ,^  Septemher  6,  1074, 

BlRKCTOR  OF  THE  OvyiOR  Ci*  ClVlL  ItlGlITS, 

Wo^hhwion,  D.C.  V 

DEAR*qiHKCTOR:  I  am  writing  wUh^ogiird  lo  tlie  regulations  wliicli  yon  have 
just  is>ned  to  implement  Title  IX  of  the  Kducatioii  Amendments  of  1972  (which 
was  Intemled  to  extend  KxecutiNe  Order  112iO/Ui75  forbidding  sex  discrimina- 
tion in  emidovment  to  all  histitiitions  whieii  receive  federal  assistance  with  certain 
excei»tions)/l  do  not  see  timt  the  proposed  regulations  will  implement  eitlier 
tile  .spirit  nor  the  intention  of  the  law  to  put  an  end  to  sex  discrimination.  I  ani 
xin  AnuTican  citizen,  temporarily  residing  in  Canada,  and  am  very  concerned 
with  this  issue.  >     ..^         .    ,^ , 

Kegardlng  section  SG.2  (0».  T  propose  that  thcinstitution  itself  be  responsilde 
for  and  penalized  for  (Hscrinnnnt(»ry  acts  of  aiiy  of  its'subunits,  and  that  the 
dWinition  slionid  be  rliu  unit  which  is  largest;  university,  institute,  college,  or 
foundation,  *  ^  ,  ,      i.  ,     ,  , 

Ue^'arding  subpart  l\  sectitms  SC.Ol^SO.CO,  I  propose  that  a  complainant  <Jhonld^ 
receive  nt»tlcc  of  rcct-ipt  of  lier  eouiplaint  \n  ithiii  10  working  days ;  an  investigation 
should  be  initiated  within  00  da>s  aiid  coiitpleted  within  S  months  of  fllimr, 
Kindinu's  should  l>e  puldihhed  within  ;M)  days  or  four  months,  with  immediate 
compliance  recpdred.  ....    ..^  a.  it 

Title  JX  exempts  j»rIuUe  undergraduate  professional  institutions  and  I  urge 
tiuit  this  exemption  be  dropped.  ,  m  .^^  i 

Section  SC.3.1  (a),  part  1:  L  support  this  part  wliich  prohibits  single  sox 
seliolnrships.  However,  I  opp(»se  part  2  of  the  same  section  as  it  exempts  foreign 
scliolarships  (such  as  the  Kliodes)  from  laws  against  discrimination  on  ■'the 

^'"There  i^Tnore.  These  reeonimendations  arc  not  originally  mine  l)ut  originate 
\rilli  tlie  Association  (;f  WtiMcn  in  Science,  of  which  I  am  a  member.  1  ui'ge  you 
to  lake  thein-into  consideration. 
Sincerely  yours. 


AimY  Sen wARz, Ph.D. 
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President  Gerald  Ford.  -  ^'^^"'^  ^^^^^ 

risRf^V!?'  writing  in  regard  to  two  particular  afeas  of  the 

ritle  IX  Guidelines  wldeli  you  have  ou  your  desk  at  present  I  must  strongly 
object  to  the  changes  to  the  following  areas:  I 

SPORTS 

II  ^'^^!u  ^^^^^  interpretations  were  not  part  of  the  June  version  .of  the  Guide- 
lines, therefore,  the  public  has  had  no  chance  to  comment  which  is  no  way  for 
a  deuiocraUc  governuient  to  be  run. 

riiQ  present  Guidelines  ignore  the  growing  interest  of  girls  and  women  in 
all  k  nds  of  sports  in  this  country  as  well  as  the  imperative  of  the  law  to  provide 
equal  m)portunitiesXora!!stude^its.  -  *  *- 

Tlie»iiiloiitlof^ai6  IX  was  to  eliminate  sex  discrimination  in  educational 
institutions,  not  iu^'titutionalize  it  by  givinting  permis^iun  tu  eliminate  girls  from 
the  oi>poYtuuiry  to  participate  in  inter-sbhola.sti(i  contalt  Sports  either  on  an 
integrated  team  or  a  single  sex  team. 

GRIEVANCE  PROCEDURES 

The  grievance  procedures  as  presently  delineated  are  a  farce  leaving  the 
complainant  at  the  mercy  of  the  institution. 

There  are  no  time  limits  to  encourage  the  institution  to  come  into  compliance. 

There  is  no  wuy  for  anonymity  to  be  maintained— the  coinplaiujlnt  has  to  go 
thrungli  the  inslimtimi  first  before  HEW  will  investigate—so  different  from 
Title  VII  of  the  Civil  Rights  Aet  whigh  permits  investigation  without  reveaUiig 
)iai»ies.  Wliy  are  female  students  and  faculty  members  denied  this  protection? 

I  urge  you  to  do  everything  in.  your  power  to  strengthen  these  Guideline  areas. 
Please  do  not  sign  them  off  in  the  condition  they  are  presently  in. 
Kespeetively  yours, 

Anne  M.  O'DoNXEr.L,  • 
,      President.  Copper  Country  Chapter, 

Nntioml  Oroani^ation  /or  ^yomcn^ 


^  Iowa  StatbUniversitv, 

'  •  DfelVVRTMENT  OF  INTKRCOLUIGIATK  ATHLETICS. 

A m 09,  loiva,  June  24, 197o. 

Hon.  ♦To UN  CUIA'KR, , 
i^onnte  Oi)icc  UnlUUng, 
MUishhifftony  D,C»  • 

DKAr.  Senator  Cn.vKR:  r  wrote  to  you  recently  and  stated  that  Ihe  atliletic 
directors  and  coaches,  not  only, in  our  i>tato.  but  in  every  state  in  the  Union,  are 
il  '<ply  coiieenied  with  tlie  in»piu:t  which  tJiAiew  regulations  HEW  would  fui- 
p<«>o  on  colleges  and  universities  litthe  Unite.d  States. 

1.  The  I'wilations  which  UVAV  would  .inirx>.se  on  colleges  and  fmivefsities 
urJor  the  i^retext  (*f  eliJiiiu.iting  sex  dlscriadnaticm  will  place  intercollegiate 
aihU»tics  under  the  full  control  of  the  Federal  Govornment  HEW  and  its  ex- 
aminers will  have  the  authority  to  dictate  to  each  college : 

tho  kinds  of  athletic  programs  which  the  college  must  offer ; 
the  manner  in  which  the  funds  for  inteixolleghite  athletics  mav  be  ex- 
,  pondtHl;  '     '  '  * 

the  conditions  under  which  tho  college  may  accept.and  use  donated  funds; 
and 

the  number  of  athletically  related  scholarships  to  be  awarded  to  students 
of  each  sex.  ,  ^, 

2.  nnW's  rtgulflflon.^  demand  the  imposs;h^fx:hy  requiring  separate  but-llppar- 
cntly  identical  athli'tic  programs  for  the  two  sexes  without  rt^rard  to  the  iucome- 
gUK  rating  potential  of  certain  sfK^rts  and  the  HEW  rei:ul«Uiuns  ignore  the  dif- 
ft  ronces  among  spurts  based  ui>on  stmlent,  faculty,  alumni  and  general  fan 
support  :;  ^  ^ 

X  If  the  Federal  govern^aent.  througli  Ilfe^V,  don'innds  equal  programs  recrard- 
le5»s  of  the  need,  costs  or  income  sources,  then  the  Federal  government  should 
provide  the  fund?  to  pay  f(>r  the  government-inandat^  expenditures. 
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4.  HRW  h^B  hot  uiidJirtakOn  any  valid  stnd.v^as  to  the  added  costs  these  reg- 
ulationi*  will/ Impose  upon  the  Instltutioii/j  of  higher  education,'  much  letjs  an 
economic  Impact  study^o  ascertain  whetlier  the  net  effect  will  be  le«s  Income 
for  Intercollegiate  atiwtics  and,  thus,  less,  money  to  finance  programs  for  female 
students 

th  Efforts  to  comply  with  these  regulations  will  seriously,  if  not  fatally,  dam- 
age the  income  potential  of  such  college  si)0rti?jvs  footl»ll  and  basketball  or  force 
the  nuaacing  of  these  programs  to  agencies  completely  outside  of  the  institu- 
tion. In  either  event,  the  facilities  and^otlier  sports  of  an  Institution  dependent 
ui)on  the  Income  from  football  and  bai^ketbnll  will  suffer,  along  with  opportuni- . 
ties  for  female  pdrtlcliwitlon,  ^ 

48.  HEW's  regulations,  simply  and  tragically,  are  nofe  responsive  to  th^  finan- 
cial and  social  realities  of  intercollegiate  athletics^.  CongroKS  must  reject  these 
.regulations  and  adopt  legislation  whlch  would :  / 

Detilare  a  moratorium  on  the  application  of  HBWs  jules  to  intercollegiate 
athletics  during, which  IlEW  would  be  dltHicted  to  study  and  report  to  Conj^rese 
reganllng  (a)  the  need  for  such  rules  in  light  of  the  voluntary  action  being  taken 
by  colleges,  and  (b)  the  impact  of  the  nilejf  on  all  facets  of  intercollegiate  ath- 
letics and,  in  turn,  the  fiimnclal  structure  of  the  respective  colleges  and  imiv(?tsi- 
ties;  or,. at  the  very  least— provide  that  Income  produced  by  a.  ixartlcular  sport 
may  b^  ui»e<l  to  cover  the  expense^  of  conducting  tliat  sport  without  regard  to  any 
pi-Oi;mni-balancing  requirement  Imix^d  by  HEW  regulations.  .  • 

Tiiere  is  no  way  to  equate  a  women's  program  with  college  football,  and  we 
tisk  the  Congress,  tlirough  amendment  or  through  direction  to  HEW,  to  make  ih 
clear  tlie  revenue  genera tc<l, by  a.si>ort  (men*s  or  w'omen's)  may  be  retained  by 
that  sport  to  the^ extent  necessary  to  sui>i)Ort  it.  Better  yet,  exempt  completely 
from  Xitle  IX  wlucatlonal  programs  receiving  jio  Federal  llnancial  assistamce. 

Thank  you  again  for  your  interest.  Tlie  future  survival  of  intercollegiate  ath- 
letics deiKJnds  upon  you  and  your  colleagues.  I  earnestly  solicit  your  support 
Sincerely  yours,         •<       ^  .  * 

,         '  *  Lou  MCCULLOUGH, 

Director  ot  AihletiCM,  . 

^    -      '  y 

'  "  Nation Ai»  OaoAMzAXiorf  for^  i      '  . 

*'         •  WOAIEN  OF  N'EW  Jerset,  * 

Veronat  2V.7„  April  15, 1013. 

a'he/I^RESIDEKT  0FT3IK  UNITED  STATES, 

Dear  Pre8IDe;j?t  Ford:  As  Stat^  Coordinator  df  the  Xational  Organization  for 
Women  of  New  Jersey,  I,  axp  writing  to  protest  the  athletics  section  of  the  Title 
JX  Itegnlntions,  The  vicious  circle  that  fchuts  women  ond  girls  out  of  athletic 
development  and  participation  ipust  end.  ^ 

,  Xlie  provision  that  schools  may  liaye  one, single  sex  f«ara  for  such  "contact 
si)orts"  as  basketball  or  baseliall  Is  unconscionable  in  tlie  light  of  recent  efforts 
to  open  up  participation  in  thS  Little  League.  WJmt  can  reai,onal#ly  be  said  to  a 
JMUUX  \N<*m«n  who  .wants  to  play  ba*kftljall,  whi^ije  brother  pla.\s  basketball  with 
the  aid  of  school  funds,  facilities,  and  coaches? 

Under  the  Title  IX  Reguk  Ijus,  bhe  cannot  even  liope  that  institutions  will 
be  required  to  provide  aillrmatlve  action  efforts  in  tlie  way  of  si>ecial  support 
and  training  to  offset  her  limited  athletic  oiiportunitles  in  tlie  paat.  She  cannot 
hope  for  prompt  action  to  remove  discriniiuation  because  Uiere  are  no.  time  limits 
set  within  tlie  grievance  p/ocedures. 

We  ur^e  yon  to  act  positively  to  amend  the  sections  of  the  Title  IX  Begulations 
■which  cxc'inde  girlsj[,\\unie6,  r^erijetu.ite  pa&t  dlscrimlaatlou,  anjl  place  oljstacles 
in  the  ijatli  of  girls/Womeii  jMio  seek  equal  opjtoctunity  for  physical  as  well  as 
mental  development*    •    /  , 


Yours  truly, 


i 


.  Btato  Goordinaior, 


r        %  Flagler  CotutoE, 

/     ,  -  .  ■  .     8t.  Auou9tino,  ^la.,  April  1,  lOto. 

Ht^n.  Bill  CitAPPELy '  /  '  "  "  '  '  f 
IlffUise of  Reprcsvntatives,  ' 
WaMngtoyt,  D,G.  '  )/ 

Dear  Conoressma^  Cuapplxl:  I  am  enclosing  for  your  consideration  a  copy 
of,a  recent  resolution  adopted  at  the  annual  meeting  of  tlie  -jVmerican  Association 
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of  l^rfj'idPiitH  of  Iiitlei>eiHlont  CoUciies  *a«(l  Universities.  It  is  ni.v  Impe  tlint  von 
will  give  serious  attention  to  this  matter,  fur  the  cuntinuin^'  instrusion  of  Fed- 
eral Ajjenciei?  in  tlie  governance  and  operaticms  of  private  institutioh.s  uf  hl?;her 
education  imes  a  grave  danger  to  tlie  historical  freedom  of  tlie  private  sector. 
With  kind  regards  and  be&'t  wishes^  I  am, 
Cordially, 

'  "  WlLLIAAt  Ti.  I>I!OCTOR,  , 

Prc$Ulcnt 
Texas  Lutixkran  Collkoe, 

Hon.  Jamks  O'IIara, 
House  of  lUprcscntdtivci,  * 

J)^;AK  CoNOKEBSMAN  O'Haiu  :  Tt  i.s  my  uiider.sfaading  that  >our  .sula'«miniittee 
on  l*tist  Secondary  Edntativu  will  »uun  huld  hearings  un  the  Title  IX  guidelines 
on  sex  discrindnation.  , 

J  w  ish  to  call  your  attention  to  one  aspect  of  the  guidelines  w  htch  would  .work 
an  extreme  hardship  on  our  college  (ami  many  others  I  ant  ?>ure).  It  is  my  under- 
♦^'tiipding  that  colleges  will  have  three  years  la  which  »m  luaiply  \\lth  tluwe  parts 
of  the  guidelines  relating  to  physical  activity  couri^es  and  iuter-collcgiate  ath- 
Jet  lis  and  that  >ecm.s  to  me  a  reasonahle  i>erlod  for  making  this  transit  ion.  Ilort- 
evor,  for  one  aspect  of  intercollegiate  athletics— athletic  scholarships,  it  is  mv 
umleri^taniling  that  there  Is  to  he  no  such  three-year  traji.-ition  period  hut  that 
etiual  scholarships  uiUbt  he  given  to  men  and  women  athlete^s  beginning  this  fall. 

What  I  am  requesting  is  that  colleges  and  universities  he  gjvcn  a  three-year 
I>eri<jd  of  adjustment  In  the  area  of  atldetic  SLholarshipK  al.so.  Xhi^  would  allow 
us  time  to  honor  commitments  which  ha\e  been  made  to  nmie  athletes,  time  to 
s«>ok  additional  funds  for  ftunun'^ii  atidetCN  time  perhaps  to  reduco  rhu  total 
male  athletic  scholarship  program  so  that  funds  would  be  available  Xor  women 
also. 

The  atliletic  scholar.'^hip  program  for  men  at  Texas  Lutlieran  College  has 
dcveh^Kd  ,Nh»wlj  and  carefull.\  for  two  or  three  decades.  This  occurred  during 
the  time  that  national  wumtn'.s  athletic  orgai»iz«itital.s  were  prtddUiting  M^holar- 
ships  in  women's  collegiate  athletics*,  ^cholar.ship  giftjs  from  friends  of  the  c«d- 
lege  iind  gate  receipts  ha\e  nmde  a  large  .*;ohulanslup  program  pus.sible.  la  a 
time  of  iuflaTion  and  extremely  hard  time«  for  higher  educJititm,  to  expect  a 
priiato  Cidlege  to  duplicate  ILs  niiii'.-.  athlrtic  >choiarsidp  pro^raai  for  women 
1  y  this  Ci'iaing  fall  .Ht»eaiS  unreasonable  compared  to  tlie  othec  more  reasonable 
Hcction  of  the  Title  JX  guidelines.  ^ . 

Thank  you  for  your  eousideration  of  this  request. 
Sincerely, 

Joe  K.  Mknn,  PrcMciPnt. 

$!Ar?  A:fTONio,.TKx.,  June  J  J,  /.07o. 
1>far  RKmESKXTATUT.  -Tames  0.  O'Hara:  rieahO.\otc  no  on  the  new  IIKW 
rcutdatl^JiH  regarding  enual  '  acces.^jiry  fund.s*'  tlmt  must  In*  a\aila}ilc  for  women 
sports,  I  ft  el  that  thl.s  wuuJd  M  riouMy  humper  many  .^porLs  programs  as  they 
arc  now  enjoyed  as  all  hut  two.  fotithall  and  ba.sketball,  are  already  totally  mm- 
prontal.le.  How  o\pr,  m.jst  o  all  I  object  because  it  is,  again,  just  another  govern- 
nu'ntnl  control  over  our  pe»'sonal  Ures ! 
Thank  you. 

Yours  truly,  < 

Mi^.s  Margaret  M.  O^Buikx. 


W^OMEN's  E<iiiiTY  Action-  Leaoise.  MioirioAX  Pivisiov* 

Ypnilanti,  Mich,,  June  23,  JOlo.^ 

iron.  J^wfrsO.  0'nAR.\» 
Ifount^Cftmmiit^o  tm  EiUiCdtlon  ami  Lahor, 
•Jfmt^c  of  KrprcHniiativc^t, 

Dear  :\rn.  O'IIara  :  On  behalf  of  the  W.jinenVs  Equity  ActiiJU  league  of  l^tlchl- 
gan  I  am  <\'riting  to  ur^e  jou  to  endorse  Title  IX  Kogulatlous.  If  there  are  Uo 
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Sincerely,  33^1^^^  "NViirrK. 

Executive  Board,  MM>\.1./a 

IiXTNois  Ofkickof  KnucATiox 

}m  s<-x  «s  parr  of  '>«''r  "« '■ji';^  '^"^ll^^^ntioulXs-  anUm-ondary  .fl.ools 
only  to  ,llM-r|».l..at.-  "f,  ^.1  ci.t  n  u^c  r.^^  S  <>»  •'^•'"•■•'l^'^--^ 

early  (•l.il.ll.o...!  an.l  cloiueniary  materials  should  ' 

not  K'  inniidatod  at  the  fuaerni  (or         j  "       ,.,.,^,.,.nf  sovism  in  tJio  e  as,<- 
ohliRntod  to  Lurohase  n"\v  t<-f "'^IV'  'l^"'"  t.tiM,^^^^,^^ i^^ 
room.  lI.,wover.  it  l><  j.ossiW.^  Tor  ' '"^^^^ 

■  toxt-s  a..d  ».<  tho  «'«>'-''<^^V"'""^^  t^^T'os'daH^^^^^  censorship, 
for  acUh-viMK  tl.o  \''TT2l.^l\»^  \l  t^mZy  -hools.  I  do  not  I.oliov  it  i.s 
In  tho  ar«i  of  P'^^*-'"'!  V''      r^..oV?JT.  o^^^^^  standards. 
„oc-,-ary  to  ..xt.M.d  uu.re  ''i'!»,,^"'^,rj*;,nted  tl,  oo  Ta^  tl..-y  can  don..."- 

'IMmul:  yt»n.ror  Invitlii^'  me  to  adaross  you  on  tins  issne. 

^?/(/fc  BnpcnnUnulmt  o/  lUluvttthn, 

f^KTOV  ITAU.  I'NIVERSITY.  ^ 

So«f/i  Onitifjc,  yj».  June  20, 
■     Sue  "r;;itai:re  aKallty  a\hletlc  progn.m.  for  all  stndont... 
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We  recoiiimend  the  followhi},'  changes  •  ' 

J.  a^liat  sei)arate  teams  be  i-equired  for  men  and  women  irre-ar(llo^<?  of 
athieUc".^         oi>i,.5nujifty  exists  la  tlie  area  of  lliiaiicial  aid  for  student 

5;  That  instltiitioiis  of  lii^iljer  education  be  required  to  eohwlv  within  n 
J^iSSe!"'''^  Depiu  tmentTS^^^^^^ 

mufJf  ^^V^^  tliese  concerns  will  be  carefnllv  consiUered  bv  vonr  coin. 

sl^JXT'^'"  '-'''""'^  -^"^      '      '^^^''"'^  .clsiS^^^^^ 

SueDiixev. 
  AssUtant  Director  of  Athletics. 

(Mailgram] 

XatioxalFedeiiation  ot>^W:inGii  School  Asso<:iations. 

KcprosonfatI ve  .Tamks  G.  D'Hak \,  ^  '  ^  ^ * 

n oiue  fff  Kvvrc^t  ntatives, 

WtUfhlufjlon^  "  ^ 

TiK-  sc'tion  is  both  illegal  and  miw4ri'a/it(.(i: K      ,  '  / 

litle  IX  r<'i-J.lds  sex  (iiseriml.muioii.iii  e-liicXjioii  i)r..;;nuiis\\hieli  receive  Pod- 
eraUniancul  assistance.  ntlile(ic-.-wlO  i,,..  ii^'^ l  as 7nH«  i^d  -  fl 'leii?«  m  4  f i 
ii.  disregard  fur  ti.e  letter  of  the  huv  and  intent  of      Co"siv!st^     1'  ^^"'^ 

';''^  "•'''^^''"'«^■f^S«tl"Il'li^  eon.,M.titv.n.Mve  duV>;.tf..elF^^^^^^^^^^ 


VQ!>i'vritari/. 
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R.,.resoatanve..T.u,F.  fi.  O'n.vR.v  ■![ l^««'/^'^','f  -'S'  "'^ 

JI'>unc  of  Reprc^vntalive:!, 

iHVaxhlni/ton.  J),C/f     -  y ;    "  / 

haVl'ml'  S^Mk'rr'-  It^lf?-^:  "T"'"  """^•''n  of  tl,e  XCAA  lias  been  qnofed  as 
paxiiiff  s!tf,|.  yoijf-  im!jnt^f,5v  \-ir..  t.  r:il.l.v  dixniipcinfed  and  snrnrised  "  V]o,Z. 
XC  v'vtl/fe  '»'e'^'<^'V.V  >  fntallj-  „.:,!o  and  «„nien  a^  oxd  K  Also'  'the 
AC-AA  n}ifr)jJiifilo.«c'.^  i^prasenfatives  is  planning  NCAA  tonrnanientx  for  voni  . 

4o£  «»<l  tl.e  emotional  reaction  to  the  inclnslo  'rof. 

I  nm.sut<ru'iji^n,en's  spoW^win  not  lie  destroyed  by  women's  fnu'nartieimfion 
TJie  genin^  flnd'm.ertbe  men  have  exorcised  iii  waking  tn.n  s  snort  ^e  i^^^ 
I./.enDmentjrt  will  no„-  l,e  extended  to  .ervc  wouien  t<K^  Tl  s  "vUl  do  wondm 
?  lm,k  ft.'^^::l.'T"  I"  .T"'-'"'^  ynnagenien-t  po.sf.s  thats  need  more  to  do     '  % 
I  look  fonvart!  to  testlnionv  from  iromen  al)f)«t  wmen  Also  if  von  l.nvo  n'ti 

rrp^'onidlfleTte;!''''''      ''"^^  '^^^""""^^  P>-""«  ^^^^^^     ii"o Vj^eVios* 

very  best  regards  t6  you  and  your  committee. 

*'CAnor.  Hardtno,     '  * 
Director,  Womcn*s  Intramural  Sport,'*  ^ 
Enclosure.  .    ^    v,  ^  ml  Mecrcativc  Services,  . 
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TJ*vivERSiTY  or  Delaware 
President  Gkrald  Ford  ^'Gi^<ii%  Del,  June  4,  J$7o. 

The  White  Hou.^e. 
Washington,  J),G. 

IX  Ilog..lf.tio...s.  Wfeel  ?lmt  tl^  o  -fro  sevo^nih'.ML'  ',  ''^  ^"i"** 

,    Interests  of  women's  ntmetius  "ot  serve  the  best 

o/rX"  ^^nji:^^^::;!'^^^^,'^^       -  i..s.itnt.o„  ,o 

Indicate  that  the  intent  is  t2  offer  t^^^^^ ms  f»~^  ""''T"  clarifications 

cient  interest,  we  te<"l  tluu  tl.Lr,v„„i         .f  "'"^  ^'""•e  suli" 

a(ln.lni.stn.tlv'e  nn.t  bn.lgo  .^ry  U-e  o  {''f 

tties,  evwi  wl,en  niter.'-t  is  nrp',  itr  \v^.  Jt,  J  ?  <:ertaiii  women's  actJv- 

an.l  women,  in'  1  tl7co  .tac't  a.  d  i.o  th.at  seimnite  teams  for  men 

Rwulations.  '.Vl.ile  wr"iHMi  n""  v  h  o  in  m  ^Tx^M  l..v,  tl.o 

lar  n,n«bors  of  nmles-ana  f"  alos  a^^^  "'^'O"'  P"""-"' 

I>articii,ation.  wo  >ieo  t  nTas  ,  i  fslr  ,  , P^^^^^  ""''"^  ennal 

men's  activities  and  woIiren-saotiv.Uef  "  «ePi.rate 

^ftmf^^t^.ararrZa^  >".erost  .lotennination. 

witlJ  tho  ,.?\,Kii)Io  of  srndo"  i  vo  v.^nw.,.;  i  ,  ',  PracHcal,  we  asroo 
and  Intorosts  in  (lovolon  «  nri.l  Hr?V.m.™^  I  '  ''""^.xlpration  of  stndout  m-.-ds 
is  nolontjer  .loen.od  in, p'or,a  "r         I"^"""""^-  According  to  tlie  Itegulaliom.  this 

limit  sppoi/io,!  r-lr  individr/'i^mn'  1'"'^^^^^^^^^^  f  "">^- 

fora  ierxlongpcSd  of^  "'Mitntion 
l.r«ceduroaI(.,Ketl.er  ""^  '"te'Hion  of  tho  grievance 

.=.'.in-ordo;r--  -tVin^orsz,  t;ii'"ii'?oi!oW:^-.:ij^^^^^^^^^^^^^^^^^^  , 
'  no?tvs'ffi  rrb^r;!;^y?.Ts^i;:;:^^^^^^^^^     """<""^  p-^-- 

tl.o  i..divldnal<^  wl.o  arc  currontiv  involved  w^nl^^^^^^^ 

allowod  to  n.a^ntain  tl.o  a.ln.h.istl-ativo  roi  imu^^^^^^^ 

tholr  projiranis  ni  tno  wavs  tlmt  tliov  doom  to  l  o  in    o'iJ.t  •         ^'"'"•""•  "f 

-  "'0- -c;;;.'?.rrn&^;''a'ro^us^ 
.eti^re„^on''!r^!^7l!r.:L!^^a^i^r^^xrr?^^^^^ 
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We  strongly  urgip^>«/u  to  tiUc  aetluii  to  ritrungthun  in  the  lubt  iuterebls  uf 
women's  athletics,  ttie  Titlu  IX  Rugnlatioiis  as  tlu.v  aru  currently  written, 
llespectfully  yours, 
1  ^  Maijy  Ann  IIUTcnE.\% 

*  ^  Coordinator  qfWomeiir*s  Sthlcti<'s\ 

o 

U>'IVKRS1TY  OF  NoUTliEUN  lOWA, 

Cedar  FallSy  Xmodt  June  5, 1015: 

'Xhe  Honorable  James  G.  O'IIara, 
House  of  JtepresentativcSf 
^yu.xhhlf;tonf  DX\ 

JUeah  Mb.  O'Hara.  1  Imve  uuclusud  a  cui>y  u£  urigiiial  letter  aunt  tu^Prcsidunt 
Ford  on  May  29, 1975, 

As  a  member  of  the  Sntcunimlttuu  uu  ^u^t^^et.undar^  Ednoatiun,  I  bclttiVe  it 
is  pertinent  that  you  have  a  copy. 
Sincerely,  < 

Stax  Siikrikf, 
At hlcUo  Director, 
Head  Foothall  Coach. 

UNlVEUSITi-  OV  NORI'IIKRX  lOWA, 

Cfcdar  FalU,  Iowa,  May  20, 

The  i'Rf:su)KXT, 
ne  White  Iflomc, . 
Waahinfjto^if  D.C, 

Deak  Mi:.  pRKMi)R:«r.  Ver.\  likely  yon  ^lU  nc\er  persunally  >ead  this  letter; 
howe^vr.  I  iim  in  hopes  It  will  reach  someone  on  ^our  administrative  team  that 
oan  fzct  the  message  at  rows  an  to  some  of  the  .se\ere  rainiflcatlun.s  of  the  pabsage 
into  law  of  'Xttle  IX  legislation  as  now  written. 

Xhoso.  of  US  in  athletic  administration  deni.itely  support  the  contimied  and 
orderly  growth  of  women's  Intercollegiate  athletics.  Institutionally,  we  have 
made  nmny  strides  m  oar  attempt  to  upgrade  bnr  women's  programs  without 
woding  the  financial  support  of  the  men's  intercollegiate  programs. 

I  wwidd  suggest  three  basie  revisions  In  tlie  proposed  legislation: 

1.  in  order  to  coml/ine  application  of  the  regnlation.s  to  federally  funded 
.programs,  delete  (or  benefits  from)  from  section  SG.ll,  and  any  fiulher  com- 
parable proviiiion  of  this  regulation. 

2.  Ill  order  to  reuognlzi*  tUnt  program  difTerencCii  reflecting  rcvenue  produclug 
abilltj  arc  not  sex  based  difTerenccs,  and  to  prevent  ero.sion  of  an  important 
MMirce  of  finamiial  support  for  hittre*illegiatu-prugrainrt7*i*nend  the  final  acn- 
tenee  of  Subsection  S0.41  (e)  to  read  as  follows : 

"Une^pml  agj;rVoate  expend  it  urts  fur  members  of  each  b^x  or  unequal 
expenditures  for  niale  and  fumale  tcani.-,  if  a  recipient  opeiates  or  sponsoLS 
.separate  teams,  will  nut  tonstituto  non-compliance  with  this  section,  7ior. 
lull  differences  tu  expenditures  or  {programs  resulting  from  the  allocation 
of  self-generated  tcvetiues  to  the  teams  concerned  constitute  such  non- 
t  ftmpUnttrCf  but  thi'  Director  maj  consider  the  failure  to  provide  necessary 
funds  for  teams  for  *»ne  i-e.x  la  a^sr^^^^ing  equality  of  upportunlt>  for^  meni- 
ber  of  each  avx,  ^ 

3.  Tu  order  to  elontnale  the  sux  test  for  athletic  .Hholarship.s.  strike  Section 
.vn^7idMl>.  and  fvcotl*ing  follo;\iiig  tiie  word  paragraph'  in  T)ri«s<»nt  Spc- 
tlon  ?5C.37(d)(2). 
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UiiU'ss  Uie«e  r*Ui^^^cr»ti'il  i\\*4uti>t  buti>me  part  uf  the  fljial  draft,  goveniineiit 
ii»tru«lon  will  i\ua  [la  wixAiuU)  the  laahagemciit  of  iadhidual  colleges  and 
uiiiVerbities.  liEWs  iuiprupei  eAtuli^ioa  of  tho  law  naclies  beyond  Uiose  prb- 
gruuiS  uf  an  in»titutiuu  wiiicU  ret^eucb  federal  funding  to  embravtJ  each  and 
.e>erj  iirugrani  ot  tlie  institution,  including  anteitulleglate  athletics  tor  which 
we.  receive  no  federal  linuncial  ao-^istance.  The  regulations)  are  directed  to  re- 
tjiiiring  th«it  the  tot«il  exiKjndituret*  for  inenr»  and  u  omen's  sports  ate  c<jual, 
re^ardle^s  uf  ineuine  j>utential  of  the  rebiKicti\e  &l>ort£>  iiiid  additional  donor 
.SMlj^uit.  I'he  regulatiou.^.are  a  major  ac^.-^ault  upon  the  rtivcnue  producing  puten 
rial  ut  UiMUii  hitercollegiat«  athletiifc-.  'Xhej  do  iiot  recognize  the  need  ,for  In- 
vri':i«ed  expenditures  for  thoi*e  hpoa.>  which  attract  the  greater  attendance. 

Ia->titutloual  nmnagemcnt  UiUol  he  iree  to  determine  the  expenditure  comiylt- 
inent's  t'i»r  \arious  fjporU,  dependeiit  up^a  otudcnt  participation,  i>tudent  bod> 
spectator  Interest  and  general  fan  support. 

Thi*  tebt  for  atiiletically  related  biholar«liiph  arc  andiiguoii.-j  and  apply, 
procntlj,  only  to  athletically  related  aid.  Xl.h.  section  >houId  he  eliminated. 
Section  S6.37(d>  requires  awarding  athletic  grant  in.a Id  ou  the  ba.>js  of  feex 
a.^  opposed  t^t  the  bu.>if»  ability.  Thl.>  regulation  tci  intended  to  eliuiinale  sex 
di>criniinatn>n.  If  IlLW  would  he  eonsiotent  in  inteiptetution  at  the  rcgula* 
tion.>,  Ute  ^uiue  liCMuaeni  o£  &cholatships  in  nursiing  and  engineering  /should  he 
M»  i>ie-criljed.  Xhe  oh\  ions  counterprodut;tivity  of  such  u  situation  in  nursing  was 
apparent  even  to  ITEW,  but  HEW  Xeels  it  is  appropriate  In  atldetlcs. 

\Ve  Ijclieve  tiie  only  appropriate  test  ou  scholarships  Is  whether  they  are 
awarded  witliout  sex  discrimination. 

I  urj;e  ,\oa  to  .serioU;>I^  couijider  the  hUggested  revi^^ou  in  the  final  draft 
to  Title  IX  fegaIuti^/n^.  I  am  finnly  cou\*nie(l  that  the  re\ii>ions  would  not  deter 
the  dt  ^eh^piiiiat  of  a  MUind  program  for  women.  Jn  fact,  our  women's  Softball 
luim  wiis  tiic  ruuiici  u^i  iii  the  national  Aoftball  toupiauicnt  lield  this  past  week- 
I'ud  Ui  Oiaaha,  rscl>ia»i\a,  Wi  ha\c  lucicaotd  uui  i?|ii?rti>  offerings  for  w^omen  in 
ihi-  iiast  year  from  four  activities  fn  elKht sports. 

\Ve  are  on  the  corrtvH  path  hi  ihe  de\elopuii  iit  of  women *ii  athletics  and  we 
are  tiM  d  dnj^  !t  at  the  e\pf-n^e  of  liic  alreadj  e.stahU^^iled  Uieii's  pr«>g(anK 

Pleaso  j^ive  my  reque<r  s^tIousj consideration. 
Siut^erely, 

Stan  Sueiuff, 
/UhleUc  Director^ 
Head  Football  Coach. 

f;orisiAXv  Tech  Uxiveksitv, 

TKTEKCOLLEOrATB  ATHLETICS, 

RuBtOTif  La.,  June  /5, 1975, 

'}hm,  .Tames  G.  CHara, 
IloUse  of  Roprcso)itative% 

Mv  DnAR  ilR.  O'IIaua;  Fii.st,  let  nu^  that  as  Athletic  Din  ctor  at  Loui*<iana 
1lvc\\  U:ii\er4ty,  J  am  nut  a^sjainst  woiutnb  athletics;  we  prcM  utly  have  .se\pral 
iiitei'ColIt giate  athletic  te^uns  ft*r  these  >ijnng  ladies,  i  uiusi,  however,  for  the 
.'iifvival  of  Uie  athliHiv  piosrani.>  «it  t»iir  in,>Utution  and  tho.^o  all  acro><s  thi.s  ^reat 
n.i.ioii/.  }'»*aK  out  a.-  .strongiy  s\s  I  can  atfuifn^t  IIEW's  Interpretations  in  Title  IX 
>i«itin^;  ulau  We  niUjil  do  in  our  pro^^raius  if  we  are  to  continue  to  receive  Federal 
money. 

It  i^  iujposbihle  for  me  tt»  hrlievt'  that  the.«.e  Interpr**tatit»ns  m  i*e  iu^aat  to  be  a 
parf  of  tlu*  original  Title  IX  draft,  I  .<ay  tliif> because  I  do  not  belitne  the  draftees 
iati'J4drd  {h  destr»*>  college  athUtios  as  now  hnow  tlum.  This  will  niost 
assuredly  happia  if  the  Title  IX  linpkiaintath>n  ngulations  becouic  hn\  on 
Jah  1:1.  1075.  Thi.-e  recolatlons,  simpl>  and  tragicallj,  are  not  re»pou>ive  to  the 
flnaueial  and  social  renlitiesrof  Int'ereolleglate  athletics. 

We  si»./uld  .ill  hope,  partlrularly  at  this  time,  that  no  lesi.-^latioa  In*  pa4?*^ed 
wiihoal  the  full  realization  of  all  iia  ramifications.  This  seratio>  uiust  be  applied 
to  Title  IX  becaUM'  1  personall^v  l>eUe^e  that  intercollegiatt  athletles  lia^e  placed 
an  important  part  la  tlie  history  of  our  nation  and  is  tod)iy  part  of  our  American 
herltaKC. 

.Maii>  athletic  departments  today  are  operating  in  the  'reih"  and  IIKW's  regu- 
chitiMn.s  would  iuipo.se  a  trcniendout*  hardship  iUi  stijiiC  and  would  hv  the  <h*ath  knell 
of  many  otla  rs.  It  would  t^*  an  impossibility  for  most  nnlvrrsities  to  fnnd  an 
atldetic  program  fur  woUicn  that  would'  be  comparable  to  the  mens  programs  as 
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we  iiuw  Jjavc  tlit-m.  A^  e  are  pri'si»atl>.  aiul  lia\4»  been  for  .several  moallis,  operating 
several  areas  of  our  Ueinirtineiit  on  moueys  received  from  outsule  smircci«.  Anrt 
for  HEW  to  say.  at  a  time  when  eost«  are  spiralling,  that  must  almost  If  nor 
double  our  expenditures,  i!^  asiuine  and  unrealistic. 

Tlie  NCAA,  conferences,  institutions  and  athletic  directors  are  continuonslv 
searching  for  wavs  tu  reduee  fcobU>  iu  at!iletiC3  and  still  keep  a  program  whicU 
Jsattracthe  to  tile  pacing  pui>Uc.  for  witliout  than  there  woxiU  he  no  program. 
The  NOiU  lias  called  a  speeial  meeting  In  Chicago  on  August  14-lo  (onU|  tiie 
Mcond  time  in  history  ^  for  this  specific  purpose.  S^me  items  to  he  discussed  are 
fewer  beholar>hip^.  lliMited  number  of  cuadies.  less  scouting,  less  recruitmg. 
devaluation  of  .scitolarships,  Ihniting  tlie  Mze  of  tr.i\eliug  squads,  and  many  otlier 
tilings 

I  respecrfullv  urge  yon  to  please  consider  the  plight  of  all  our  universities  and 
reject  lIEWs  Title  IX  regulations  and  return  them  fur  an  in  depth  sfudy  on  tiie 
Impact  it  would  have  on  American  athletics.  Thi.>  is  necessary  for  our  survival 
and  should  he  done  beeau^e  practically  evcr.widiool  in  the  coimtry  is  doing 
spmothing  for  women's  athletics  on  their  ouu  volUlon,  and  this  is  just  a 
h(  ginning. 

Sincerely,  ^ 

Maxie  T,  Lamuriout, 

AthlcttG  Dircrtor, 

"  T.OVOLA  U.NI\ERSITV  Ol'' CHICAGO, 

Ohkago,  III,  Juno  JO,  107o, 

Coiigre*.sjaan  Jamks  0.  O'Hara, 
IlftVKf  o/  Re  prefix  uttttivvs  O/Jlre, 
M'mhitujtQHr  D-C, 

IikarCongufssman^:  "Will  inaKi*  thi^  Jiou'  >hoft.  Pliaso  voie  lu  s^md  Title  IX 
bucJv  to  n.B.W.  fur  a  detailed  Jmi»aet  study,  (nit.  irtise.  our  wlude  prognua,  hoth 
men  and  \v4mieii.  will  1:0  down  the  drain. 

I  ha\e  ijoen  a  eoarli  and  a  teacher  for  .Ti  voar.^;  mj  intenllons  are  not  seliisii. 
Best  wishes.  ,  , 

GKOUGE  lKFLA%t?, 

D ircctor  of  A t k  let  U'ii, 


{VurMi  1 

llttHhum  JloU  it*  OjJUc  UuildUuK 
WtvMnoloiu  P.O.; 
Vote  no  on  title  9  iejit^atiou  to  ki  ep  •  *»iSr;:,'  athletien  alive. 

(•irARLJ,s  (Lkitv)  DairsELt, 

Uend  UaskeihaJl  Co{tt*!k 
Vnh  cniiif  of  Mnnjlnmh 

//o of  ixf.pn  ^icntntivca^ 
WttshiiVjtm,  l>'t\ 

'  BiAii  Co.NOKKssMA.v  OIIaua.  U  lih  rc-^.Md  to  cuiii*at  li'sislatioa  hcforo  .Nour 
Houm'  Post-i5ecoud.io  Kdufu»ii*n  »sum. ^^imouite  rt-Krudiii*;  luudiLg  for  uialo  and 
femai«»  atiiletics  at  univer.sitie...  I  f^-l  that  it  i»  important  to  clarify  a  few 
poiiit.<  which  hlivc  hcen  ciouded  o\er.  \Vhiio  reenatioual  athUHics  should  he 
open  to  students  of  l>oTTi^i?exes.  Impeluily  htillzin^'  tht»  .-auic  pro^'rams-iu-tead 
01*  ,s'eparate  sexualb  segregated  pn..;faiar..  in  ordai  tu  avoid  any  of  the  hia'^ 
rthh^rrent  to  the  American  tradiiiou,  I  feel  tliat  tt>  ^^imhI  e«i\ml  fand>.^  either 
cn  hIo(''  or  prr  vajntn  on  separate  laale  nul  female  eouipetitive  athletic  pro- 
grams woTdd  he  a  denial  of^  coiivtitutiooal  ruht^  t»  male  sfudmt  athlctc'^  for 
fli-  following  ren-^^n.  A-  a- •/general  ruhs  female  nrhlt^-*  do  n«^t  perform  an  wdl 
mjilc,'^  I  taking  an  esamplo  from  m.%  own  v\in'ch^h0v,  ti^  a  mcdi'icre  lltli  i;rade 

'^lialf  nuler  1  rouid  Vi\>Uy  heat  tiie  female  worhl  rcuird  in  tliat  event).  «nd/'> 
award  a  female  runner  or  other  athletu  linaiKial  .^uppi^rt  aiul  access  to  faculties 
whi-'-h  would  not  he  avaUah!-  to  a  laile  athlete  >\itli  eqiiol.  or  even  superior 

"ahlliJy.  v/ould  be  a  deinal  of  the  ughts  of  tiie  mah»  atldi  ie  on  the  ha^is  of  ^(  X 
alone*  Sucli  hiatant  di?<cplmlnation  niiii^t  not  he  coanternmccd. 

Sincerely,  ^ 

Davjd  S.  SlIIMif. 
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Kingston,  NX,  JuncJS,  Jp75,  \ 
I>K.i»  Coxcp.h:iiSM.uN  OIIaka.  XUle  IX  legulntioiib  liibure  equal  OMwrtiiiiity 
for  girls  ami  boys   and  imi>licitly  (Iu\^ng^aile  commercial  money  making  as>pocts 
ofsport«:     ,  ^ 
Wo  all  need  this  change  in  empliasis  to  become  a  more  creiUlve  people. 
Support  Title  IXa 

*  Jack  GHO(;A^^, 

Flaouce  College, 
6L  AuffUMline,  Fla.,  June  20,  lOlo. 

Hon.  Jamxs  O'Haia, 

H0U9C  Postsecottdaru  Education  Suhcommiiiee, 
ITouie  of  It€pre9entatives,  Wathinaion,  D.O, 

"-Dm  RariESEiTTATiVB  O'HAiu^n  Thursday,,the  5th  of  June  at  approximately 
4 :30  p.m.  I  met  vrlth^  two  offi(ier.s  of  the  I'ederal  Bureau  of  Investigation.  They 
were  pleasant  and  cordial  and  were  responding  to  instructions  from  the  Justice 
pGpartment  u*  inve^tii^ute  di^rjiiitury  regulations  fur  female  students  at  IHagler 
CoUege/You  may  not  be  aware  that  Flagler  College  is  a  small,  private  institution 
nnd  of  :  U  federal  fnnds  received  are  administered  by  the  Cellc?^  in  the 
form  of  flnancial  aid  to  stndents.  The  aid  Is  awarded  without  regard  for  race, 
sex  or  religion. 

I  was  informed  that  we  were  being  inv^jstlgated  under.  Title  VIII  of  the  1968 
Civil  Rights  Act,  however,  I  suspect  the  inquiry  was  predicated  on  the  assump- 
tion that  Congresa  would  not  object  to  the  proposed  regulations  issued  by  HEW 
111  regard  to  Title  IX  of  the  Education  Amendments  of  1972.  The  kindest  thing 
that  can  be  said  about  the  regulations  4s  ^st  expressed  In  the  words  of  Senator 
Jesse  Helms  to  the  effect  that  "IIEW's  rules  for  the  Title  IX  Ser  piscrimination 
provisions  are  so  erroneous  ahd  Incon^hitent  with  the  law  it  would  be  simpler 
to  scrap  them  and  write  another*  set  of  regulations  than  to  try  to  revise  them." 

My  own  opinion  Is  more  in  line  with  that  expressed  by  Mr.  Patrkk  J.  Buchanan 
in  the  attached  article  entitled  "Jackassery."  The  expertise  of  HEW  In  regard 
t  ducatiunal  miittcrs*  i»  bebt  documented  by  tlu*  recent  rc^earcli  uC  Grace  Bre.ss, 
a  Woodrow  Wilson  Fellow  at  Harvard  University  and  that  of  Blloine  Whiting, 
a  former  English  instructor  at  the  University  of  Illinois.  Their  report  "concludes 
iJiUt  I'lL-iing  has  neither  rai.iud  the  achievement  leveli>  of  Mack  children  uur  has 
It  diminished  racial  tensions." 

In  light  of  Senator  A.  Blblcoff's  recommendation  that  the  FBI  assume  respon- 
sibility fo?<ederaI  drug  law  enforcement  and  considering  the  present  crime  wave 
,  that  engulfs  our  country  the  asinlnity  of  my  Thunsday  afternoon  meeting  defl.es 
tlie  comprehension  of  rational  men. 

In  closlni?,  may'  lf^uggest  that  Title  IX  regulations  are  beyond  repair.  Their 
relationship  to  the  original  legislation  is  at  best  circumstantial,  hence  I  Tirge 
your  efforts  to  instire^that  Congress  does  aQt  permit  these  pegidatlpns  to  go  into 
effect.  Their  adoptlqn  wilt  ensnare  public  and  private  education  in  an  unsurpassed 
bureaucratic  .morassl 

Witli  kind  regards  and  best  wishes,  I  am. 
Cordially/ 

I  "  WnjiUM  L.  Pkoctor, 

President* 

Knclo^Ut-e. 

iScntlnol  Star.  Jlino  10. 1075] 

"Jackasserv**  • 
(By  Patrick  J.  Buchanan) 

WAsm*NGTO>'.  Tbe  Xew  Majority  may  have  swept  40  states  in  November  of 
1072.  But  over  at  HEW  the  "new.  politics**  of  M^.  McGovem  is  still  calling  the 
tuni.  Xhnt  i^J  Ihc  unl>  ctmcluriiun  ti>  draw  after  looking  over  the  latest  rules  and 
regulations  produced  b^  :!*t^se  same  wonderful  people  who  gave  us  t)ie  racial 
quota  and  forced  busing,  ♦  . 

Sexism  in  education  is  tlie  la^tst  foe  oi  Big  Brother.  And  the  noweiit  ^lideliites 
fur  its  elimination  represent  tl.c  largest  cave  in  to  date  by  the  Ilepublican  admin- 
fatratfon  to  a  raiicjus,  militant  minority  of  feminist's -seeking  to  impose  its  owti 
idea  of  '^efjual  rights**  upon  a  nation  which,  by  and  lar,^e,  views  tbum  as  a  collec- 
Hon  of  bizarre  busybodit'fj. 
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Under  the  new  rules,  nil  pbysluil  education  classes  in  grnmnmr  school  and 
high  school  must  be  sexually  Integratod.  While  the  wrestling  and  boxing  teams 
need  not,  schools  are  henceforth  to  provide  equal  funds,  scholarships,  travoj 
budgets,  opportunities,  coacliing  staff;*  and  locker  rotom  facilities  for  male  and 
funiate.  As  fur  the  liuiuc  econumicir  ainl  bakiiii;  cla^i^es,  and  body  and  metal  shop, 
they  are  not  only  to  be  upen  to  both  sexcs.  but  HEW  will  look  suspiciously  on  any 
class  with  a  preponderance  of  one  sex. 

The  ladles  of  women's  liberation  may  deplore  this  state  of  affairs  to  the 
heavens;  but  tbat  is  the  way  it  has  been  in  thiB  free  society.  And- every  other 
civilized  society  in  history.  There  is  nothing  objectionable  about  wom^n  wanting 
to  attempt  the  same  challenges  and  occupations  and  enterprises  as  men.  What  is 
outrageous,  however,  is  f(Tr  a  minority,  using  its  leverage  with  a  like-minded 
bur^»aucrauy,  to  impose  their  concept  of  ''equal  rights"  upon  every  single  school 
in  the  nation.  ^  ,  ^  ,  ^ 

IIBW's  new  and  regulatiun.-^  ubtabli^li  a  whole  new  set  of  "rights  for 
whicli  taxpayers  are  going  to  have  to  provide  millions  of  dollars.  They  are  based 
upon  a  concept  of  ''equality  *  of  the  sexes  which  exists  only  in  the  minds  of 
abstractionists  and  zealots.  ^  »  , 

And  the  eunsequence  of  the^e  new  guidcUnes  is  going  to  be  a  raft  of  law  suits  by. 
Intfifcring  feminists,  against  a  good  many  of  the  school  systems  in  the  United 
^Mos.  ,    ...  .  , 

Again,  what.is  tragic  is  that  there  has  been  a  geometric  increase  in  this  jack- 
assery  at  HKW,  over  since  the  Republicans  were  elected  in  ofiice  in  1968.  One 
wvnders  hi»w  Pre>lilent  Kord  gucs  about  squaring  these  latest  federal  decrees 
with  his  rhetoric  about  too  much  contrt>l  and  interference  from  the  federal 
government  in  Washington? 

The  most  immediate  hottli>  ha\e  come  from  the  athletic  departments  of  the 
nation's  major  colleges  and  universities. 

Lmlerstaiidabl^  so.  At  schools  like  Ohio  State  and  Maryland,  it  is  the  huge  ex- 
penditures for  football  and  basketball  programs,  whicli  return  the  enormous 
revenues  that  carry  the  vk^I  of  the  uthletit:  program.  IXEW\s  orderfe  will  now 
,foc(!e  deep  slashes  in  existing  programs  to  establish  new  ones  for  the  women,  for 
whiclv  tJiJOre  may  be  neither  demand  nor  need. ' 

There  are  fellowtj  m  high  schools  and  'lolleges  who  may  be  whizzing  at  baking 
.*<oufiie;t.  Anvl  uic^c  iiuib  be  oome  cuuiputj  cutie.s  whose  idea  of  a  good  time  is  hitting 
the  tackling  dummies  in  spring  training.  But  let  us  face  reality.  These  are  the 
cxcepjdons ;  of t'iii  they  are  the  eccentrics,  Tht  majority  of  men  in  college  today 
are  gtujit:  to  he  working  ami  supportiiig  fumiru'?.,  the  majoritj  of  womeu  are  very 
prpbably^o  be  home  much  of  tho  da.v  raising:  their  families* 


Colorado  Spkings,  Coi-C,  ./f.vic  i^,  1015. 

Hon.  James  G.  (^ara, 
WaHhinoton,  D,C\ 

Xnj^w  i5iR;  I  am  gu-atly  euiiccmed  that  the  ^ropu^ed  ruka  IIKW  has  developed 
to  achieve  complete  muleyfcamlc  equality  in  sports.  Jn  mj  opinion,  the  bureau 
<!fatj>  idedicatrd  civil  &ervants>  in  their  zeal  to  co^er  all  aspects  of  the  prob- 
lem have  gono.  toi»  far  in-dev  elopmeiit  of  rules  t**  iinplemeht  the  law. 

:iho  law  was  not  lnlx*mled  J^o  \iolate  the  ps^siology  of  the  a\crage  normal 
uuumn.  Mule/ fern  ale  competition  in  t.port.>  it>  iiUmical  in  the  development  of 
ruggciiness  in  tlic  male  and  ignore  the  God  diM^iKil  4jorinus.s  aiid  lower  muHcle 
mass  in  the  fenaile.  Further,  government  dictation  of  the  degree  of  sexual 
iu4\ing  in  sports  aiul  complete  equality  of  facilUicij  will. contribute  to  role  coii-. 
fu.sitin  and  deepen  the  identity  crisis  already  experienced  by  our  youth. 

The  IIEW  lules,  go  to  the  ridiculous  extreme  and  are  ba.sed  on  an  error  in 
jmigment  as  to  the  desires  of  the  majority  uf  women  in  our  country.  Ijji  other 
words,  IIRW  is  hidulging  in  a  bit. of  Kmpiro  building  in  response  to  fi  vocal 
minority  of  women.  > 

I  heliew  it  to  he  the  re?*poii.Mbilit>  of  Congress  to  bring  rea.son  to  action 
proposed  by  the  bureauqrat.N.  riea^e  votu  aftiuii.>t  the  acti-m  proposed  by  the 
iiureaucrats.  Please,  vote  agaip^jt  tiie  IIKW  ruics  and  ^cial  them  back  with  in 
tit  ructions  to  "tone  them  down." 
Sinctfely, 

Douor^\s  0.  Co^'^XY, 


^  ^  Washington,  D.(7,,  June  20^  1976, 
Deau  Congressman  O^Hau^I  3^iuarui>i)orhinUy.  must  be  provided  in  all  as- 
pects of  hijriitft  education  if  our  national  ideals  are  to  be  met.  I  hope  you  and 
your  fellow  congressmen  will  call  for  prompt  implementation  of  IlEWs  Title 
0  refi:uUiiOh8. 

College  athletics  should  not  be  exempted,  in  my  view,  from  compliance  with 
the  regulations^  As  a  former  college  iiewspai)er  sports  editor  and  a  current 
college  booster  club  member.  *I  believe  strongly  that  athletics  have  a  positive 
role  to  play  In  everyone's,  men's  or  women's,  lives.  However,  I  do  also  think 
that  altogether,  too  much  public  attention  is  being  given  the  athletics  section 
of  the  regulations  at  the  expense  of  the  other  sections, 
'  Sincerely, 

*  ^  IlussELL  I/.  Power. 

Alpha  Lambda  Delta, 

June  22, 1975, 

Hon.  "James  O.  O'Hara, 

Chairman  of  BubcommitUc  on  Posi^tcondaru  Ediuatinn  of  tommttteo  on  Bdaca- 
tion^aniTtdbor,  House  of  ICepreseniatiics,  Cannon  House  Office  liuiUUig, 
»  Wa8h\ngponyD,0, 

DijAB  Me.  0*Hara  :  The  National  Council  of  Alpha  Lauibda  Delta  wishes  to  have 
inserted  in  the  record  of  the  hearing  on  the  aiUe  JX  Guitlelines  the  following 
statement:  We  do  not  feci  it  was  the  intent  of  Congress  In  passing  the  Educa- 
tion Amendments  of  1972  to  eliminate  single  sex  honor  societies,   '  ' 

Alpha  Lambda  Delta,  honor  society  Xor  freshman  women,  performsj  51  valr* 
uable  service  for  young  wpmeri  today.  The  organ izafion  believuh  that  its  mi.s.^.iorl 
can  be  carried  out  most  effectively  by  remaining  a  women's  organization,  In-JlTiTs 
manner  we  can  also  perform  an  afflrmativ  e  action  function  for  hi^^her  education. 

Alpha  Lambda  .Delta  was  founded  51  years  ago  and  has  100  chapters,  located 
through  the  Unite<l  States,  105,63G  young  wunicn  have  been  initiattd  into  tlie 
society:  Our  purpose  is  . ,  ,  "to  encourage  superior  schohistic  attainment  among 
.women  in  their  first  year  in  institutions  of  higher  education,  to  promote  infcl- 
"  ligent  living  and*a  continued  high  standard  of  learning,  and  to  assist  women 
students  in  recognizing  and  developing  muaruii^ful  goals  for  their  unique  roles  in 
society," 

As  a  part  of  our  national  program  to  encourage  young  v\omen  to  de\c*lop  to 
their  fnllcfet  potential  and  to  prcpdre  for  their  expanding  roles,  eight  fellow- 
ships of  $2000  efich  are  given  each  year  to  assist  Alpha  Lambda  Delta  members 
•in  obtaining  graduate  degrees. 

This  Is  but  one  example  of  the  way  Alpha  Lambda  Delta  assistJi  %'omen  to 
pursue  their  goals  in  higher  education.  AVe  be]ie\e  that  forbidding  institutions 
to  recognize  or  to  work  with  single  sex  soeletlcs  v\as  not  the  intent  of  Congro.ss 
and  that  such  a  decision  would  set  back  women's  programs  immeasurably,  ^ 

The  Council,  made  up  of  wom|n  from  universities  across  the  country*  women 
who  have  devoted  their  professional  lives  to  working  for  the  advancement  of 
women,  urges  you  to  make  possible  the  continimticn  vf  .^Inslo      honor  societies  * 
such  as  Alpha  LAmbda  Delta, 
Sincerely  yours, 

•  ^  Katharine  C,  Cater, 

^   ^  President. 

[Telegrnral 

LtiimocR,  Tex.,  June  2/,,  mn, 

T^opresentatlvo  James*  G,  0*PL\ra, 
Vote  '*No*^  on  title  0  to  keep  athletics  as  it  is  now. 

GERAI.0  OOLflSBY, 

,       ^  IleadTraehOoaelu 

  Texas  Tech  Vniversiii/t  Tx,  • 


(Telegram) 


LuBHOCK,  TE.r.,  June  24,1075. 


Representative  Ja^ies  G*  O'Hara, 
Vote  "No"  on  title  D*to  keep  athletics  as  it  Is  now, 

Gki:ald  Myj:rs. 
Head  BaslcetlaU  Coaeh, 
^'  Texas  Teeh  UniversUy,  Tx, 
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(iOVKKNOK'H  COM.MISHIOX  OX  TIIK  StaTUjJ  OF  \\'OitEN, 

MONTPELIER,  Vt.,  J UnO  19, 1015.  • 

RfpreseiitaUvo  James  G.  O'llAttA, 
]Touse  of  Representatives, 
Washhioton,  D,0\ 

I>isAi4  CoNGithhSMAN  U'IIaka.  Tim  Vefiuohl  G<McfUoi-\s  CuuiUiissiion  on  the 
Minus  of  W««iieii  bUj>port>  thi'  IMCW  lie^iiiatio*^^  fuc  Titlu  JX  as  was  reeently 
WKiiod  hy  President  Ford.  x  . 

These  regulatio'is  wiil  implement  Title  JX  of  ,tlie  1972  Omnibus  Education 
Act  ami  it  is  iiiii/uiutiM*  thnl  tha  guiaeUni^^  be-  aiiiiroved.  Kqunl  treatment  for 
Aomvu  ill  education  lia^  beeii  a  lon„'  tlniu  coming.  It  i.^  o^ordne  and  necessary 
to  iHTiiiit  ^icU  <iiid  vvuiiivii  tlif  uMM>itunit>  I'or  full  dc^oloiinicut  of  all  tlieir  skills. 

We  ur;;c  >tiur  hul>-cuniiJuUce  uu  pufc>t  .econdao  eduuation  to  endorse  these 
.rtgiilationif. 

Mlmnk  yon. 
Sincorely, 

Constance  li.  Kite, 
Executive  Director. 

ST 

UNIVEBSITY  of  MASSACHUSErrXS,  ^ 

«  Department  of  AtixleticsV 

'  Amher$t,  Mass.t  J unc  23, 197$. 

Hon.  James  G.  O'Uaua, 

i  nntnnan,  i^ubcomjnUtvti  on  ro^tsuotiilary  Education, Committee  on  Education 
and  Labor,  Cannon  House  Offlce  Building,  Wanhinuton,  D,C, 

Vt.Mi  Mil  U  Uajia.  I  i\ut4id  iiKe  to  reuuest  an  opijortuuity  to  appear  and  testify 
before  the  Coiniuittc**  OiuTitle  IX. 

Xrui.\,,l  liml  it  depitixable  that  i«iual  opportunity  fur  women  muse  be  legis- 
iatfd.  hill,  that  is  the  way  uf  our  society.  Therefore,  I  support  equal  opportunity 
iv>;i>iatiun,  espeeiaiiy  Title  IX  and  the  .section  which  deals  with  athletics. 

'iiu-  t<•hl.lle.^  e-\pefi».iice  with  .spurt  has  been  vicarious,  to  say  the  least.  Even 
\vor.>f*  i^iikKV  leauhn^  due.>  occur  through  vicarious  experience,  tlie  female 
It-aiiicd  a  rule,  oite  ihat  excluded  the  necessary  trails  f^r  success  as  a  person,  that 
iitadi-.i.ci:  plaj  a  dUbslrvient  rule  in  societj.  She  learned  dependency  on  tlie  males, 
never  that  she  coidd  provide  for  herself. 

Toda^  atlileties  ninl  s,\i^iLt  in  an  edui^atioiial  environment  perpetuates  this  con- 
i.tpt  of\iepeaduncy.  Why  e\cn  here  at  one  of  the  great  lai^d  grant  institutions 
•in.  ^cv\  En^iiuiui,  where  female  students  p-iy  almost  oO%  of  the  athletic  fcKJS, 
i-^aalit.v  woineu  ma>  be  ba.setl  on  tlie  avallabilit^/of  new  revenues!  At  pres- 
vui,  .ippruxl^natelj  le.s;*  than  8%  of  ?1,I50,142  budget  goes  to  women  and  the 
i'utuie  dooK  not  seem  much  brighter.. 

Dollar^,  tliough,  are  only  a  &yniptom  of  the  dlseaac-i  the  cause  lies  another 
place. 

If  athi».*li»'^  are  a  pad  of  edaealion  then  they  arc  as  educational  for  women 
as  thfy  are  for  men.  " 
Sinceri-Jy, 

Vivian  M.  BAUFiEr.o,  Ph.  D., 
AssistatU -Director  of  AtJiJctics. 


[Mnligram] 

Ann  Abbor,  Mrcir.,  June  11,  1915. 

Hopn-ientntive  James  G.  O'IIaua, 
Iloufin  Office  nnildinih 
}ya!iffiufjton,  D.C. 

Kid  w  f e^^tUjr  Tricia  McNaughton  age  0  has  placed  in  all  hut  one  tournament 
»-ntered  tla>  >ear  and  ha.*$  IKrS  record  National  AAU  refuses  to  let  here  enter 
.lunjor  Oiyuipics  wrestling  tournament  on  grounds  that  it  is  fox  bu.\s  only.  This 
can  happen  under  Title  0  guidelines.  Help. 

'       JA^^ES  Ar*d  Carol  McNauohton. 
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Dks.  Ranso.v  &  KiTCir.,  P.  A., 

Charlotte,  N.C,  Juno  18, 1975. 

Cpngressmau  Jam£s  G. 
Rayhuvii  Iloimc  Ojjico  Building, 
'  V/ashington,  D.G. 

*i)£vR  CONOBESSMAN  O'Haka  ;  1  imderistnnd  that  the  Title  0,  Prohibition  of 
Sek  D.Oi>eriiniiintioii  80.08  Athlcii^.'s;  levtiitl.^  wa.s  bigiied  by  Presuleiit  Ford  i.-* 
.now  Be  tore  a  House  Sub-Coiiiiuittee  on  Education  tov  consideration. 

I  ho{>e  that  you  will  use  your  influento  to  bte  that  the  portion  of  this  bill  that 
pertaiuij  to  intercollegiate'athletiasi  is  defeated  been  use :  / 

{\)  If  athletie  departiaent.'j  of  tfie  major  colle^jes  and  universities  are  forced 
Lo  equiilizii  expuiuliturLS  for  incn'^j  and  uomtn'^  .sports  it?gardlc^:>  of  the  income 
V*»tvntlal  of  the  rei>pecti\e  *pk>rt.s,  football  and  basketball,  tJleir  only  major  rev- 
mwi  sport?>  will  drop  to  a  low  lyveh  This  will,  in  etfeci,  foroe  marked  di -umpha^i.^ 
or  abandoning  of  sports  At  the  tolleiiu  luvtl  at  a  time  vW^cn  many  people  are  eon- 
cerned  about  the  Cnlted  States'  showing  in  Obmpie,  as  weil  as  other  inter- 
national events. 

(B>  The  intercolk'fclnte  athletic  depait.iient^  reeei\ed  no  federal  financial 
assistance  and  for  this  rta;5ou  should  not  be  i>ubjecttd  to  the^e  guidelines.  1 
feel  that  this  is  an  improper  extension  of  the  law  b.\  II.K.W.  reaching  be^uud 
those  programs  of  our  institutions  which  receive  federal  funding. 

For  thp  above  reasons,  I  hi>pe  you  and  yonr  Sub-Committee  will  use  all  of  your 
inlluence  to  see  thai  this  portion  uf  the  lavv  is  not  allowed  to  take  effect  to  cause 
irreparable  danmge  tu  college  athletics  which,  as  jou  are  aware  give  many  of  our 
eitizen.s  a  great  deal  of  enjoyment.  ' 
Sincerely  yours, 

  Douglas  L.  Rrrcir,  M.D.' 

Baylor  Ur?iV]?nsiTy, 
Waco,  Tex.,  June  J8, 1075, 

Hon.  Tames  G,  0*Haii.\,  • 
Hbuise  (tf  lieprescntative^, 

Washingto7i,  D.G,  ^  ^ 

Okak  Co^Glt^:ssMA^'  0*IIara.  The  President  appn^»ed  the  liEW  diaft  of  the 
/Title  IX  regulations  on  May  27  and  sent  them  tu  pongrci^;  f^r  it.<  approv;il  Ji.\ 
.Tuly  21. 1  urge  you  to  vote  against  ^m\\  approval. 

T  believe  the  federal  regulations  should  be  rotricted  just  to  edueatioaai 
programs  which  receive  federal  aid  and  not  to  entire  schooi  systeiu<>.  Under 
the  ilEW  interpretation,  If  one  student  ua  tho  GI  Bill  attends  a  uiu\er.sity 
with  10,000  stadents,  the  whole  university  with  all  it.*>  programs  and  sehooks 
is  .subject  to  federal  regulation.  A>  one  educator  put  it.  '*TIie  federal  govennncnt 
has  furnished  the  threa<l  to  sew  on  a  button  and  demand.v  the  right  to  design 
the  whole  suit*'  . 

Particularly  oner.ous  are  the  reiTUlations  Cimcvi'iiing  intercollegiate  alldedes, 
which  in  nmny  cases  uiight  be  called  an  unrelatid  bosino.-s  eonducU'd  h\  .M»me 
universities  for  the  anhiseni^uit  <jf  alumni  and  local  citizen.s.  Thi*,  iiUMiK*>s  ulll 
likely  bo  destroyed  by  these  rej,ulauuii>  unde;  which  buieauiTai.-.  uill  inevitably 
require  the  same  expenditnre.'^  oxuo'ai.n  <U"s  men'.>  >iJorts.  'L'lie  io;:idatiuiis  shouid 
allow  the  revenue  prodact  d  I»y  a  spurt  to  bo  .'^penl  on  that.^poW.  ^ 

I  hope  you  will  use  >iiur  inlluonee  In  Cuii,i*r»  ^s  hi  an  effurt  lo  brin;c  abonC 
these  chansje^?. 
Sincerely, 

AiiNKit  V.  McCa/.l.  VrcaUJcni.  ^ 

-T   ^ 

»  Westaiinsteu  CorxKOE, 

yvw  Wilmington,  Pa.,  June  i2, 1975. 

Gakv  a.  ^Iyeus, 
Congrox^  o/  //i j?  United  Statc.% 
ITouffe  of  lieprescntativC'^f 
WaxhinfjtO}i,  D.C. 

TM:\n  Ma,  ^fVEns:  The  Tuesday,  .Time  3,  1075,  edition  of  the  Pittsburgh  Presii 
earrier  a  lend  story  entitled  "U.S.  Orders  Sexuall^-inte^jrated  Gym  (Masses." 
One  of  the  highlights  of  the  article  was  the  following  paragraph :  * 

^'Social  fraternities  and  sororities  at  colh*:«  ^  receiving  federal  aid  are  exempt 
from  the  regulation,  but  other  groups  such  as  ba4ne>.^  and  professional  Cratorid- 
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ties  and  sororities  and  hoiror  societies  at  schoois  and  colleges  may  not  .discrimi- 

""i^^imde^tand  from  this  article  tlint  this' ruling  iinist  be  imssed  by  the  Congress, 
therefore,  I  am  writing  to  you  to  urge  you  to  exclude  honor  societies  irom  this 
particular  ruling.  ^  ,  »  „  ^ 

Vs  a  student  personnel  denni  have  been,  associated  with  such  women  s  groups 
aHOtccn^  and  Mortar  Hoard,  the  honor  societies  for  sophom^jre  and  senior  Womon, 
respectively.  I  feel  that  these  groups  hav6'^\li  Identity  of  their  own  and  do  much 
to  help  educate  women  outside  the  formal  classroom  situation.  I  do  fiot  feel 
that  these  groups  would  accomplish  the  saime  purpose  if  there  were  boUi  men 
and  women  In  them.  ,  .       ,  ^  ,  n.^i 

Certainly  If  social  sororities  and  fraternities  are  permitted  to  maintain  their 
segregation,  I  feel  this  should  be  the  saaie  situation  with  honor  societies— 
whether  they  be  honor  societies  for  women  or  honor  socieUes  for  men.. 

I  shall  be  more  than  happy  to  answer  any  questions  you  may  have  concerning 

this  matter.  Thank  you  so  very  much  for  your  attention,  ^ 

Sincerely,  _  .  c!,«„l« 

Lorraine  A.  Sibbet, 

*  Attociato  Dean  of  Siudents, 

'  ^  SA^•JosR  State  University, 

.   San  Jose,  Oalif.,Junc20,'m5, 

Hon  JaMKS  G.  O'llARA,  '  „         .  ,  _  , 

Sabcommittcc  on.Ponticcondary  Education,  Comvitttee  on  Education  and  Lahon 
Camon  House  Office  Jiuildint/,  Washington,  B.C. 

Dk\r  Ukprksestative  O'IIara  :  First,  let  me  make  It  clear  to  you  that  while  1 
am  wrltliie  to  you  In  my  capacity  as  the  admlnlstratlv^e  officer  responsible  for 
the  bud^etlUK  and  oversight  of  all  academic  programs,  Including  intercollegiate 
n  IdS,  I  am  not  relaying  to  you  an  official  University  posIUon  but  rather 
offering  mv  best  professional  judgment  about  the  likely  effects  of  Title  IX  at 
this  University  If  the  Cbngress  approves  the  regulations  as  written  by.JIEW  and 
signed  by  President  Ford.  ,  ,0^*1 

I  have'but  one  concern  and  therefore  one  request:  my  concern  Is  that  the 
Conjrress  not  put  this  University  in  a  position  where  Its  programs  In  Intercol- 
legiate athletics  for  men  and  wom^n  may  have  to  be  reduced  or  eliminated,  and 
mv  request  Is  that  you  ami  your  colleagues  amend  Title  IX  to  exempt  the  major 
revenue  producing  programs  In  Intercollegiate  athletics  (football,  basketball) 
from  the  re<iulrements  of  Title  IX.  Apart  from  that  reservation  I  am  In  full 
supiwrtof  the  spirit  and  Intent  of  Title  IX.  „  ic 

Mv  reason  for  this  petition  to  you  and  your  colleagues  In  the  Congress  is 
simple:  if  such  an  exemption  is  not  provided  then  many  of  the  less  affiuent  uni- 
versities who  participate  in  NCAA  Division  I  comi>etltlon  will  bo  forced  to  redqcp 
botii  the  quantity  and  quality  of  Intercollegiate  athletic  programs  for  both  men 
and  women  and»  eventamlly.  be  unable  to  participate  at  all. 

Manv  universities,  San  Josq  State  among  them,  exist  on  hand-to  mouth  athletic 
budgets  (we  are  not,  after  all,  like  Ohio  State  or  Texas  or  Southern  California) 
and  for  some  time  we  have  been  Iwtween  the  itxjk  of  Inadequate  Income  and  the 
hanl  place  of  Increasing  costs,  and  the  effect  of  Title  IX  requirements— unless 
eased  to  exempt  football  and  baskethall^ould  very  well  lead  to  the  ellmlnat  on 
of  programs  In  both  men's  and  women's  lutercolleglate  athletics.  In  my  opinion 
that  wonld  be  unfortunate  for  the  student  body,  the  student  athletes,  the  Uni- 
versity, and  the  public  at  large.  ..... 

XMease  be  reassured  my  argument  Is  not  a  disgidsed  polemic  against  women  s 
Intercollegiate  athletics,  for  we  not  only  valne  our  program  In  women's  Inter- 
colleglates  but  In  recent  vears  have  dramatically  Intensified  financial  support 
for  that  program  (e,g.,  funding  for  the  men's  program  has  remained  fairly 
stable  while  that  for  the  women's  program  has  had  more  tlian  a  100%  Increase 
with  plans  for  even  further  support).  ^      ^    \  ^ 

I  am.  concerned  that  you  appreciate  this  point,  b(?cause  I  understand  the 
same  argument  I  am  offering  you  Is  being  made  by  some  of  the  neanderthals  In 
athletics  who  cannot  distinguish  between  comi)etitlve  athletics,  patriotism,  and 
Co<rs  will  and  who  l)elleve  It  Is  some  kind  ojf  crime  against  nature  for  univer- 
sities to  sjwasor  arid  support  women's  athletics  In  a  serious,  equitable  way. 
Please  be  reassured  that,  de^^^plte  the  similarity  of  the  conclusions  of  the  argu- 
ments, mine  Is  In  no  w^y  based  on  such  antl-lntellectual,  sexist  considerations. 
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My  argument,  rtthcr,  is  based  on  a  hard  analysis  of  this  University's  fiscal  con- 
dition and  nothing  else. 

I  urge  you  and  the  Congress  td  exeinpf  revenue  producing  sports  from  the 
requirements  of  Title  IX, 
Sincerely  yours, 

HoBEBT  AV,  Burns, 
Green  Bay,  AYis.,. 

^  Juno  1015. 

Hon.  .Tames  G.  0*nAR.\, 

Ghainnan,  House PotUecondary  Education  SuhcominiUee, 

House  of  Representatives, 

WashittQion^p.G. 

t>KAn  Mn.  O'ttARAi  I  strongly  support  the  rulings  of  President  Ford  on 
Title  IX  and  urge  that  you  do  likewise.  The  arguments  tlmt  the  men's  programs 
will  be  weakened  by  the  ruling  is  merely  an  admission  of  a  weakuess  already 
present  In  those  same  programs.  1  disagree  with  that  admission.  The  growth  and 
development  of  women's  athletic  irrograms  is  a  nafurar  phenomena.  For  too 
long  opportunities  for  women  in  sports  have  been  denied.  Will  the  doors  be 
closed  once  again  because  the  men  fear  their  area  is  being  challenged? 

Athletie  Directors  and  male  coaches  recite  the  Siiine  tale,  when  asked,  that 
the  men's  programs  will  be  hurt  by  the  President's  ruling.  I  know  from  per- 
sonnel experience  and  observation  that  women  in  genefal  do  not  ^^ant  to  partici- 
pate in  men's  programs.  While  as  in  all  situations  there  are  some  exceptions 
women  want  their  own  programs.  Let  any  college  offer  aaequiU  number  of  grants 
to  women  as  men,  and  you  will  have  no  "crossover"  to  tlie  men's  programs,  Let 
an  Ohio  Statfi  spend  six  million  dollars  on  its  women's  atliletic  program  as  it 
does  its  mon'«.  No  woman  will  spend  a  minute  trying  out  for  the  men's  teams. 
The  reason  for  the  ruling  was  caused  by  the  male  coaches  and  athletic  directors 
uiovillingncss  to  allow  women's  programs  to  exist, 

I  urge  you  to  support  equality  through  Title  IX,  If  you  hml  time  to  listen  to 
Barryl  Hoyal.  find  the  time  to  listen  to  Patsy  Xoal.  Her  j^We  of  the  storv  is 
equally  interesting. 
Yours  truly, 

/    Dorothy  A.  GuiLiANi, 

Iowa  Association  for  JIb^vtu,  Physical,  Kduc,\tion,  Rkckkation, 

T>  n.^  June  23,1010. 

Rep.  Michael  T.  BLqjriN, 

Uoune  of  Rcpreimtaiives, 
Washington,  D.G, 

Dear  Rbp.  Bf-ouin:  On  Friday,  June  20, 1  attended  the  subcommittee  hearings 
at  which  the  XCAA  presented  Its  position  concerning  Title  IX  regulations  as 
interpreted  by  HRW,  I  was  very  pleased  with  the  questions  you  asked. 

It  may  be  of  interest  to  you  to  know  that  in  the  audi<*n'»o  were  157  President- 
Klects  of  state  aslsociation  for  Health,  Physical  Education  and  Recreation,  which 
group  of  e<lucators  are  deeply  concerned  about  the  role  of  athletics  in  e<luca- 
tional  institutions.  As  you  may  have  gathered  from  the  .^^omi-constraint  reactions 
op.some  of  our  group,  niast  of  us  do  not  agree  and  in  fact  stronglv  disagree 
wifh  some  of  the  positions  taken  by  NCAA,  Most  of  u.s  in  the  group  have  Keen. 
and\any  J?till  are.  loaches  and  athletic  directors  in  the  public  schools  .or  with 
collegft^and  universities. 

I  thoilKjit  yon  might  be  interested  in  the  enclosed  ai;tlcle  from  the  Universitv 
of  Iowa  campus  newsimper,  Tlie  Daily  lowan.  I  believe  it  doe.^  to  some  degree 
represent  a  large  segment  of  the  athletic  community,  \ 

If  T  could  l)e  of  any  help  in  funiishing  additional  information  concerning  this 
issue,  I  will  be  happy  to  do  so. 
Sincerely, 

David  K.  Lksme. 
Presidcnt'Elcel,  rAUPER. 
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[From  the  Dally  lowto.  June  18, 1075]  <^ 
Ul  Athletic  Administbators  Back  Oit  From  Royal's  Jkb  . 
(By  Bill  McAuIiffe,  Sports  Editor) 

Fi£:litiiij;  the  good  fights  Texas  fuotliall  Cuach  Barrel  Ruyal  exclaimed  before 
a  IIuUM}  dubcuiuiiiittue  un  eduLUtiuii  Tuesday  tluit  tUt  Title  IX  rulings  regarding 
utldetics,  If  enacted,  wuuld  destroy  intereullegiate  athletics  as  we  know  then). 

Suine  uf  the  puwers-tliat-be  in  athletics  at  Iowa,  huutver,  feel  that  Koyal  may 
hav{»  overstated  liis  case, 

"I  don't  really  Ixnuw  at  this  time  how  anyone  coidd  make  a  blanket  state- 
ment either  way/'  said  Bob  Commiugs,  Iowa  head  football  coach. 

Hubert  E.  Kelley,  chainnau  of  the  JBoanl'ia  Control  of  Athletics  at  the  UI, 
.>aid  that  *'tlie  line  Royal  is  usiag  abont  the  evils  that  will  be  accumplished  Is 
the  line  the  NCAA*has  used.  % 

•*My  own  fiHillng/*  Kelley' continued,  **is,that  this  'threat'  that* many  people 
fevl  may  tnrn  out  to  be  a  matter  of  individual  institutions." 

Kelh>}  explained  that  while  at  sunie  ^ehouls  tho  nun-i-e\euue-prududng  sports 
*  Mmy  bi»  wiiK'd  out  ur  relegated  to  club  status/*  some,  on  the  other  hand,  may 
ilud  a  laiddlc  ruute  which.\\ill  didtributv  athletic  wealth  among  tlie  minor  sport^i 
Millie  allowing  the  money  sports  to  continue  to  thrive.  ^ 

*'If  major •.*<port<s  are  reduced  wi.stiy,''  Kelle>  said,  "I  think  schools  will  find 
a  Way  to  keen  minor  si>ort^  competitive.  * 

**Tliere,  is  a  chance  t]uvt  (KoyalJs)  making  a  shrill,  last-ditch  effort  to  get 
other  beneftts.  You  know,  you  go  after  the  big  fish  to  catch  the  little  oaes,*^ 
Kellej  said,  reft-rriijg  to  the  XCAA  iitand  that  majm*  sportij, should  be  exempted 
from  Title  IX  bccuUHe  they  are' not  siipported  by  federal  funds. 
.  But  the  athh;tic  hoard  chainnau  dfd  see  certain  problems  ariMug  from  the 
various  possible  miihtxls  of  enforcing  the  Title  IX  rulings  and  from  the  simul- 
taneous need  to  cut  athletic  costs«^  A.      **  ' 

Ju  .sonie  sports/*  lie  said,  "in  ftinlitall^and  ba.«>kethall  especially,  taitloji-only 
fenders  will  not  enable  .soine  stugcnt*  a6  cf^ne  to  the  university  at  all, 

*Thore  are  a  great  num1i(*r.  of  alteruative^s^.bift  the  ability  of  non*revenue- 
producing  sports  to  l^e  compttitUtL^jQ^the  nitioual  le\el  will  be  made  much 
totiglier,"  Kelley  said.*^  ,\ 

As  to  what  steps  might  be  taken  at  Uie  "^T  t/)  adiiijre  to  the  new  anti-dlscrlmi- 
nation  rulex,  Kelley  N^as  uncertain.  lie  .^ahf /that  by  Sept.  1  things  should  be 
much  dearer  Jn  light  of  any  imsslble  XCAA /ictlou  or  change.s  Congress  might 
n^ake  In  the  Title  IX  clauses. 

"U'o  have  a  temi)orar>  ^solution  here  ;l^itj^f^he  4p  scholarships  for  women,'* 
Kelley  said,  referring  to  grantii  that  ^w  ill  /u  a\tiiiable  to  Ul  women  athletics 
this  fall.  ,  , 

"Hut  what  \vlll  ^pi^u  here — just  dwf't  know,"  he  said. 

Kelley  stressed  that  Big/.Tcn  membty  institutions  are  proud  of  their  well* 
rounded  atldetic  progr«nni>  and  wiy  tyf  eve r;>  thing  pos:>ibIe  to  maintain  their 
minor  sports.  /  ' 

But  It  was  Cfommings  who  tackle^ythe  ibsue  of  equality  for  men  and  women 
in  .<<'}H>rts  with  an  almoHt  lyrical  Apilmisni. 

'*The  K(j(ml  RIght.s  Auiendmoht  Aays  that  football  Is  an  integral  part  of  {he 
educational  system/*  the  coach  begai..  "And,  if  Iikleed  we  a^e,  we'll  find  a  Vtay«to 
live  happily  ever  after.  i       '  ' 

"Football  has  had  marfy  crises,* lut  we*ve  gotten  past  'em,"  Commings  added. 


i  ~ — 

[Mailsraml 

Representative  James  G.  O'Har.v, 

Hotac  of  Representatives.         ^'^        ^  r  .  ' 

Washhiffton,  D.C.  "  ! 

I  stnmgly  nrgt-  your  eongn^^sional  committee  to  support  title  9.  I  have  just 
ci>mplete<I  IJyear  term  on  University  of  Michigan  Alumnae  Go\ernIng  Board 
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Where  I  chaired  Si)eclul  C6mmUtee  on  Athletics  for  Women,  Title  9  wllI..uot'' 
be  disaster  t(J  male  f(K>tball  nnd  rinsketball  team.  While  looming  on  horizon  title 
0  luKS  already  had  positive  effect  on  athletic  programs  for  women  (intercol- 
legiate, club,  iiftriimural,  recreationjjl)  on  many  nniversity  campuses.  Women 
need  title  9  tf>  promote  c<pml  miportnnity  i^u  many  areas  not  just  aUiFetics.  ^ 

^  ^        yhhi>hKDK:^.\VPt  Detroit,  MiC]i. 

»    »     ■  ' "     Monroe,  Mich., 

Hon.  .Tamks  OirARA. 

WaMnfjton,D,C:  "  ^ 

Dear  Mr.  O'Hara:  Experts  feel  that  t!i£  Title  9  Regntatiuns  conform  with  the 
law  and  I  urge  you  tq  allow  them  to  go  into  effect  in  their  entirely  on  July  21.  . 

*  *  .  *  '  .      Mrs,  LowEix  Hudson,^ 

^  JuNift  24,  1075. 

Di-iAi;  Rep.  O'IIara  .  Plea,*,e  register  my  support  in  yuur  Ilonso  Kdncation  Sul)- 
commiUee  for  support  of  thu  Title  IX  regjihhions  without  change  and  my  opposi- 
tion to  amendment  of  Title  IX  to  exc!u,de  revenue-producing  sports,  '  , 
Y-onrs  tru^y,  , 

Robert  W.  IIoldkn,    ^  ' 

•  *  '  Sqh  Diego,  Calif . 


r,  J/fc7/. 


.«  (Telegram  J 

I(opre.«ientatlve  James  0*Hak.v, 

Title  0  regulations  clearly  ,CMnft>rm  to  law.  Urge  yon  allow  them  take.effeut  in 
entirety. 

Uele.n  Cr^vRE  niJDSOX 
Ann*ArhQr. 

/  ,      V   -  *  ' 

\>'INTKRVIM,B,  Ga., 

JJKAU  Ukp.  O'ilAiiA.  I  huit^it  i^  ntit.tt^o  late  fiVr  your  committee  to  <?onsider 
thohe  opinions  on  Title  IX.  lNt>  unf<n'tnhate  that  more  i»euple  didn  t  realize  the 
total  impact  of. this  df^inmunt,  and  Im  afraid  It  will  cause  niuch  nniiappiness 
across  the  iand-if  it  not  changed, 

We^ppreciat^ifallyonr  efforts,        '  *  »  * 

I  am  a  woman  in  m.\\earl3  ^O's.  native  of  Ithaca.  ami  attended  CoriAll 
Univi'r.«iity.  We  ha\e  lyed  hei-tfor  IT  yi^^jrs  where  hushand  is  on  the  facnU> 
at  the  tJniversif,v  of  Cfeorgia.  I  liave  beeUucti\c  in  I^'J^'A,  helped  all  through  our 
pulilic  .school.'i.  We  hav(x,a  S4in,  14,  who  is  scholarly,  athletic  and  likes  to  farm. 

J  tried  to  set  on  tha  age  nda  to  testify  at  your  hearings  as  jiu<t  a  citizeii.  ;iot 
a  member  of  an  organi^ied  pre^^ure  grunp.  and  X.O.W,  certainly  doe?*  not  speak 
for  anybody  I  know.       ^         -       *        '  / 

We  are  counting  on  yon.  ♦.--'^  '      »  v 

.Sincerely  yours,  ,  ,  - 

•  '  ,  ^     Am)ies  EdwaiH»s. 

^     .  <^  TestimoS'y  on jTm^:  IX  REcuLAnoN^ 

Tu.  Kep.  JameH  0^  O'llara.  chairMn/ Subcommittee  on  Post.secondary  B<luca- 

tion.  and  nieml>ers  of  the  committee.  *  « 

From:  Mrs.  Aldien  Olafson  Edwards,  eltizen  of  route  X().  1,  Wfnterville,  Ga, 
30GS3  Tel,  104-74:^-5717. .  \  .  . 

IIJCW  has  come  up  witlLjuany  guidelines  In  tiie  finaL^Mtle  IX  regnlationf?^^ 
which  I  iielieve  go  way  l>eyohd  the  intent  of  C^ngre.«s<?.  t'rifortnnately.  In  all' the 
controversy  over  athletlcrp  ilttle  atrentlon  has  been  ptid  to  other  important 
rtsjiect^'of  the  guidelfnes.T  i)eliere\they/vlll,hav^.a  startling  and jretoiutionary 
effect  across  the  cou,ntry— that  is,  if  the  p^ple"will  put.  up  with  them;  which 
I  predict  they  will  not.  I  have  found  that  mos^  people. do  hot  know  what  Is  in 
store  for  them,  and  we  are  still  relyin^f  on  you,*^ur fleeted  6%ial«,  to  protect 
our  interests— in  this  cas«  against  many  radical  proposals*  from  HEW.  I  wTll 
outline  a  few  of  my  thoughU  for  your  considcrati6n.  ^  ^  * 
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(7)  80.51   itt)    ih)    (7),   (8),  (9)  A.VD  (10) 

What  i^^  luuiiobeil  Iieie  is,  Uiia'rt&uiiaWc  and  fiiterferts  with  the  social  riglitH 
of  nii'ii  and  women.  Thtuc  are  niah>  women**  suKXdl  clnks  servut  uigaiiiz4itions, 
houorarj'  soeieiuvn,  i  ecreatloiuil  acti\  ities.  ete.  with  Ivu^^,  clieri.>liea  aiul  huuorablc 
traairioiLS.  jtu>t  a^  tli^Te  uio  foi  tnen,  ami  to  coute  m)  wilU  tlie.>e  iale.->  w  ill  dimply 
deHtniv  aianj  of  theiii.  lb  that  tla^  aim  of  Congress*?  Ainmrently  it  i*;  the  aim 
of  I1K\V— to  (lejjtruy  or  ei.se  aehie\e  a  totalb  uiiUe.x  MH:iety.  1  will  ^:i\e  }0\\  a  few 
examples  of  tine  impact  this  would  have : 

Many  conuuimitie.s  iei>  on  the  local  scho<jl  as  a  meeting  plaro  in  W  interville, 
Clarke  Cu^mtv  School  projwrty  us  u.seil  as  a  meeting  plaee  for  activities  of  the 
Silver  ILjir  Cluh,  Civitaii,  Junior  Womanly  Club.  Ciyiuettes  aud  other  groups 
which  coiibist  of  iMiu  sex  or  the  other.  If  they  wanted  to  continue  to  meet  there, 
they  would  have  to  change  by-laws  and  membership.  The  federal  government 
lm.s  no  right  to  interfere  with  the  membership  of  these  groups*. 

Clubs  aud  societies  with  members  of  one  .sex  or  the  other  iir  our  colleges  or 
schools  would  be  destroyed. 

Honorary  societies,  such  as  Mortar  Board,  could  not  continue  with  just  women 
members* 

Women's  faculty  groups,  or  faculty  wives  groups,  student  wives  groups  (Law 
Dames,  for  example)  could  not  exist  as  they.do. 

Tiio  Continuing  Education  Center  at  the  University  could  not  allow  Kiwanls, 
Americair  A.«iwociHtion  of  truiversity  AVomen.  Republican  Woman's  ClUh.  I>emo- 
cratic  Women's  Club  or  any  other  group  with  members  of  one  sex  to  have  con- 
ferences, meetings  or  banquets  in  their  facilities,  nor  could  they  assist  them  In 

any.  way.  *    u  .1. 

These  are  but  a  few  examples  of  what  this  regulation  would  do.  Is  .that  what 
\ve  want?  T  dni\*t  think' so. 

*  ■  »  ^ 

RULES  OF  APPEARANCB  AXD  BKHAVIOR  8«.31   (4)  (5) 

The  mind  Doggles  at  what  could  be  the  result  of  forbidding  recipients  of  federal 
fund.*!  from  having  any  ndeti  of  appearance  or  behavior.  Does  it  nieau  thiu  a  girl 
could  participote  topless  in  certain  activities  because  boys  do?  Boys  could  be 
l)ermitted  to  dress  like  Kliuger  in  M*A»S*H?  Surely,  educational  Institutions 
sjionld  be  able  to  make  reasonable  rides,  locally,  i)ertaiiling  to  appearance  aud 
l)ehnvior. 

PUYSICAI*  EDUCATION 

Boys  and  girls  .should  not  have  to  take  physical  e<lucatiou  together.  esiK^cially 
when  they  reach  the  age  of  puberty.  Xo  matter  what  HEW  rules,  girls  aud  hoys 
are  different,  each  sex  with  uniaue  capabilities.  This  rule  is  .supiwsed  to  promote 
equality  foJ*  women,  but  I  believe  it  would  qnly  bo  putting  them  at  a  disad- 
vantage, physically  aud  psychologically.  We  could  run  into  .some  severe  social 
problems  with  thi.s  rule  aud  in  umny  Schools  aud  colleges,  !t  may  re.sult  in  the 
discontinuance  of  physical  e<hicatlon  programs,  which  would  be  a  shame.  This 
rule  is  simply  hot  reaiistic,  ^ '  ^  , 

There  are  many  other  controversial  problems  with  these  Title  Ia  regulations 
whicii  I  am  sure  have  been  i.'o!!ite<l  out  to  y4»u  by  educational  organizations 
regarding  tests  or  standards  for  entrance  or  euiplo.\ment  (si^eer  merit  doesn't 
seem  to  count  any  niorej  ^treatment  of  pregnant  girls  and  women,  and  henetlts, 

to  name  a  few.  .  .  ^  .         , .  , 

HEW  has  sprayed  far  away  from  tlic  intent  of  Cougri'ss  to  provide  equal 
opportunities  for  mendJer.^  of  l>oth  sexes  in  education  and  employment.  There 
are  *?ome  r»'al  dlfforeuces  iietween  mules  and  females,  so  everything  cannot  l)e 
alisolntelv  equal— and  that  is  the  reality  of  the  situation.  What  HEW  propo.ses 
i« massive  interference  in  the  running  of  our  h»cal  iiHtitutioiis,  educational  and 
social  They  have  produced  regulations  which  I  helie\e  will  be  unacceplable 
to  the  majority  of  normal  citizens.  They  are  trying  to  force  a  social  revolntioi. 
mo*<t  of  US  do  not  want.  ,  ^  .  , 

I  hope  that  voii  will  be  able  to  correct  amj  uiodif.\  some  of  the.*?e  regulations 
so  they  are  more  reasonable  and  in  lliiu  whit  the  Ihtdit  of  Congress  ami  the 
people — men  and  women. 

Respectfully  submitted. 


Ai.ufKS  Or.AKSox  Edwards. 
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LK.\l>EUSIIir  CoNFKRfiNCB  OX  ClVIL  RIGHTS, 

Washington,  V.C,  June  SO,  1015. 

lion.  James  O'IIara. 

Chairman,  Subcommittee  un  Pust^tcondary  Kdux^atio/i,  VummUti^c  on  Educatton 
and  Labor,  U.S.  Home  of  RcprcsiniutticHt  CannoJi  Buxldxng,  Washington, 
D.O, 

DE.VR  Jim.  Wu  aru  wull  nwaru  uf  thu  iiituiition  uC  Mumburs  uf  Cunjtire.sb — 
we  lioiH}  a  sninll  minority  tu  atti-iupt  to  blutk  tliu  iniplunientatiuii  u£  Uiu  Title 
IX  regulatiun^^  approved  hy  the  rre&ideiit.  Ja  our  judgment,  5>ucli  an  action 
would  be  most  unfurtunate,  totally  uu warrant loI  and  contrary  to  tlie  national 
interest. 

As  you  know,  the  Leadership  Conferenue  on  Ci\il  Uights  is  deeply  cuncernud 
about  discrizuinatlon  \\huru\er  it  exitota  ia  our  sociuty.  ^^ti  i>ehe\u  disscriniination 
based  upon  i^.ex  should  bu  eliminated  hi  federally-assisted  activities.  Title  IX 
and  the  implementing  reguUitions  scheduled  to  take  effect  on  Jiily  21,  1975, 
constitute  iuii>ortant  meahureto  in  our  eontinuing  national  effort  to  acliie\e 
<Hiual  opjwrunltj  in  education  program^^.  The  Congress,  In  our  view,  should 
not  take  any  action  to  delay  the  effective  date  of  the  regulations. 

The  regulations  are  not  i>erfect,  they  could  l>e  more  comprehensive  and, 
stronger  in  protecting  women  against  dihciimination.  But  wc  believe  they  are 
nnijor  steps  in  the  right  direction. 

On  behalf  of  the  133  civil  ri^jhts,  labor,  religious,  women's  and  public  interest 
organizations  participating  ifHlie  Leadership  Conference,  we  urge  you  to  oppose 
any  effort  to  delay  the  Iniplementatlou  of  the  Title  IX  regulations.  Your  Con- 
sideration of  our  position  on  this  imixirtant  i^>*ue  will  be  greatly  appreciated. 
IMease^  im  lnde  this  communication  in  the  hearing  record  of  yoUr  Subcommittee 
on  this  matter. 
Sincerely, 

Cr^BCXCK  M.  MiTCiiEr-T, 

Legislative  Chairman. 
JosEru  L.  Rauk,  Jr., 

OQun^eU 

Sigma  Nx;  Fratermtt, 
Lexington,  Va.,  September  27, 107Jf. 

Congressman  James  G,  O'IIara, 
Longfellow  IIOU. 
Washington,  D.C. 

Dear^Co,vci5j;ssma.v  O'IIara  .  I  am  writing  on  behalf  of  the  Sigma  Xu  Chapters 
that  I  advise  in  the  state  of  Indiana.  Tlie  chapters  at  Ball  State.  Butler  and 
I'urdue  Universities  are  concerneil  about  the  interi'retations  and  imvicmcntation 
of  Title  IX  of  the  Education  Amendments  of  1972,  which  were  published  on 
June  20, 10T4. 

We  feel  that  the  regulatii>n.s  in  Part  80  attempts?  to  regulate  the  membership 
practices  w^hich  have  e.visted  for  nuarly  two  hundred  yc^ars  in  the  social  fraternity 
system  in  this  nation.  The  proposed  regulations  which  Would  allow  integrated 
membership  with  separate  liou.sing  would  ha\e  no  effect  in  practice,  except  to 
destroy  the  individuality  of  the  fraternity  and  sorority  systems.  For  all  intent 
and  puri>oscs  the  fraternity  and  *3ororit>  systems  pro\ide  equal  opihirtunity  for 
membership  and  housing  in  each  5>ex  category.  We  maintain  that  the  regulations 
should  provide  for  tseparate  niembershli«  and  sei*arate  housing  hy  sex  witlila 
the  Greek  System. 

We  believe  the  proposed  regulations  would  be  an  unlawful  intnision  upun  the 
legislative  imwers  of  the  United  States  Coufirress  and  upon  the  eon>titutiunality 
guaranteed  to  the  Citizens  of  this  nation.  We  a.sk  your  intervention  on  behalf  of 
your  constituents  who  are  members  of  college  fraternities  and  sororities. 
Sincerely  yours, 

G.  Lynn  Morris. 

GARnVER-WCBB  COLLE<\ 

noxling  Springs,  N.C,  September  I6,\i7J/. 
Congressman  James  G.  OIIara.  ^ 
t2th  Michigan  Distriet,  Haybum  House  Office  Building, 
Washington,  D.G, 

Dkar  Congressman  O'IIara  .  I  wish  to  express  my  concern  regarding  the  pro- 
pose<l  Rules  publL?hed  by  HEW  to  effectuate  the  statute  of  Title  IX  of  the  Edu» 
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cation  Amend nieiiti*  of  11)72. 1  /eol  that  rules  reveal  go\ernmental  intrusion  Into 
the  internal  affaini  of  colleges  and  universities.  In  effect,  IIEW  exceeils  the 
legislative  intent  of  the  statute  by  the  proiwsed  Rules  they  drafted  for  Title  IX. 

Several  of  our  local  Congressmen  were  contacted,  but  they  were  not  aware  of 
the  Kules  outlinwl  by  Mr.  Weinberger,  which  if  enforced,  would  completely 
de^jtroy  the  phllufcophy,  autonomy,  and  unlquenescj  of  private  higher  e<lucaUun 
of  \thieh  Gardner-Webb  College  i:>  a  part  of. 

I  strongly  dif5appro\  e  of  the  llules  as  outlined  by  Mr.  Weinberger.  I  appreciate 
your  attention  iii  this  matter. 

Ruth  Kiseb, 
Director  of  Wonienls  Seroices, 

i      — — —  -■ 

Fakmiiousf.  Fbaterxity, 
Si.  Joseph^  Jfo.,  September  25,  J97Jf.  . 

lion.  James  G.  O'Hara, 

Jfouso  Special  Suh-Oommittce  on  Education, 

LoHfjicorth  HOB,  WashinQton,  D.O, 

Deab  Coxorfssma^  O'Hara:  I.aui  writing  on  behalf  of  FarniHuuse  Fraternity 
cunuerning  the  implications  of  the  proposed  regulations  for  Title  IX  of  the  Educa- 
tion Amendments  of  1972. 

First,  I  wish  to  complain  that  the  information  and  interpretxitiong  that  the 
Department  ot  Heaith,  Bilucatiun,  and  Welfare  are  giving  to  fraternity  members, 
friends  4>f  the  fraternity  sy stein,  and  to  the  colleges  and  universities  is  vague,, 
rtmbijfuous  and  confusing  at  best.  Further,  ther^  appear  to  be  Indications  that 
H.E.W.  is  planning  to  Interpret  and  enforce  these  regulations  in  a  manner  that 
violates  the  intent  of  the  legislation  passed  by  Congress. 

Farmllouse  Fraternity  has  always  taken  great  pride  in  its  relationship  with 
the  universities  with  which  we  are  associaieti  acrosb  the  nation.  We  hare  always 
insLStwi  (nab  our  cnapters  be  recognised  and  sanctioned  by  their  university  be- 
c«iHse  we  believe  In  uur  members  being  productive  and  fully  participative  citizens 
of  the  university  and  local  communities.  .  - 

Should  the  direction  that  lI.E.W.  appears  to  be  taking  Jeopardize  this  relation- 
.>hip  between  the  chapters  and  the  universities,  this  would  be  most  unfortunate 
and  undesira^de  in  our  opinion.  Further,  there  are  indications  that  tlie  interpreta- 
tion of  H.E.W.  interferes  and  infringes  upon  this  and  other  fraternal  organlzar 
tiuns'  right  of  free  asseml^y,  freedom  of  association,  privacy,  liberty,  proi)ert> 
and  thought  ^^'^n. 

•  We  ask  for  your  attention  to  tn^subject  and  for  any  necessary  action  on  your 
part  to  clarify"  the  intent  of  Cvngreft5>and  to  prevent  any  action  by  lI.E.W.  which 
may  Iw  detrimental  tu  college  .^^ucial  iraternltics  and  sororities  and  their  many 
nuMubcrs. 

Sincerely, 

<  RoBKRT  li.  Off, 

Executive  Director. 


The  Cnr  Pni  Fraternity, 
Atlanta,  Georgia,  Oetohcr2,  lOV,, 

,rnncress'man  .Tamks  G.  O'IIara, 

Jlouno  Special  Suh-Oommittee  on  Education, 

Longicorth  JIOB,  Washington,  D.O, 

De.\r  Conokhssman  O'IIara.  We  are  jnfornie<l  that  the  Department  of  Health, 
Education  and  Welfare  has  propose<l  ndes  wiiich  would,  depending  on  their 
interpretatiun  by  the  Dirwtor,  result  in  fraternities  and  sororities  being  forced 
to  accept  members  of  the  other  sex  (Fe<leral  Register  release  June  20, 1071,  deal- 
ing with  Non-diserlmlnatlonon  the  basis  of  5ex,  Title  IX). 

It  Is  our  contention  that  tlie  provisions  of  Section  804  (b)  of  the  Higher  E<lnca- 
tlon  Act  ol  m5  continue  to  be  In  full  force  and  effect  and  tha^  Title  IX  and  the 
propose<l  regulations  eite<l  have  no  »)earlng  on  or  meaning  wltli  respect  to  college 
general  spclal  fraternities.  Section  8(M(b)  readn  as  follows:  "Nothing  contained 
In  this  act  or  anv  other  act  Shall  be  feonstru9d  to  authorize ^any  department, 
agency,  officer,  or  employees  of  the  United  States  to  exercise  any  direction,  super- 
vls'lon,  or  control  over  the  nieml)crshlp  practices  or  internal  operations  of  any 
fraternal  organization,  fraternity,  sorority,  private  club  or  religious  organization 
at  an  Institution  of  higher  education  (other  than  a  service  academy  or  the  Coast 
Guard  Academy)  which  Is  tinance<l  exclusively  by  funds  derlve<l  from  private 
sources  and  whoj^e  faellltlesjori^wt  owned  by  such  institution,"  Section  804(1)) 
was  further  clarlfietl  byjHie  <?oUoqiiX^on  the  FToor  of  the  House  on  October  20, 
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lOCo,  between  ^Ir.  VvwiW  aiul  Mr.  Wnggoniter  in  wliicli  it  v\ii<>  uatnliliftiiwl  tliat 
the  sKtent  of  Oongrusb  was  that  fraterniUe.^  cuuLimie  tu  iwnivt,  cm-ii  if  unt* 
occupies  a  miiversit>  vwuml  builiUng  ur  uwn^,  a  buliaiiiK  uii  luUftciI  uiu>cr>ii.s  laml 
provWIng  a  fair  rental  ur  service  charge  is  palil.  It  ii>  uur  cuntenMun  that  an 
agreement  considereil  a.s  fair  at  the  time  uf  uxecutiuu  bliuuiil  bo  cuiisiikml  «i>  fair 
until  the  e^cpiratlun  of  the  a^i^ecnient,  rcgu^Ik^^.^  of  the  term. 

With  iesi>fct  to  hUM>urt,  it  i.s  fact  that  nune  uf  uur  cbapti  rj>  ruceive  nuanciai  aj>- 
sistanee  ffbin  an  institutiuii  that  is  a  recipient  of  feduial  Fumli,.  All  MH>iM>rt 
received  i.s  contended  to  i*e  in  the  form  uf  ad\J.'>eiui.-iit  uu  a  une-tu-une/  euun.-seiur- 
to student  basis,  in  the  funu  uf  occabiunal  u^e  uf  faciiitlej>  upen.tu  ail  btuiient.s 
such  as  the  use  of  intraaiurai  fieidjj  ur  gruund^,  utlierwi.se  uiiuccuined  eia^^^uu]ll^^, 
or  infrequent  clericai  bervice^  This  support  is  not  seen  as  ;>ub;>tantia!  ur  in  Uu- 
lation  of  the  thrvist  of  tni^  inu|n;sed  regulations.  * 

\\>  f)fii}k  your  sui^port  and  request  tliat  juu  juin  n^,  in  requesting  that  tlie  pru- 
po.*<ed  regulations,  the  liearin;,'s  fur  wliith  cuuchule  Octuber  15,  li>71.  be  clianged 
to  j<pecifically  exclude  cuilege  general  suciai  fraternities  and  ^ururiti|^s  in  (irdcr 
to  reflect  existing  law  as  widi  as  clarifj  the  e.\ihting  prupuscil  regulatiuil  which 
can  w.ell  be  so  easily  uiisinten>reted. 

Thank  you  for  your  help.  -  * 

Sincerely, 

Carl  J*  Gi^vdfelter, 

2^^ational  Director. 

Southern  Gollece  Personnel  Association, 

ticptemher  12,  mJ^, 

Congressman  Jamks  0.  CJ^Iara, 

Chairman,  Special  Hearing  Commiitee^on  Title  IX 

nayoum  Home 

Wa^hington^  D.G,  / 

Dfi\r  Conorf:ssman  O  IIara  :  It^^s  my  oi)inion  that  HEW,  in  drafting  the  pro* 
posed  Rules  for  Title  IX,  has  gone  far  beyond  the  legislative  intent  of  t!ie  stat- 
ute, /  * 

In  checking  with  several  of  our  local  district  \orth  Carolina  Congressmen, 
they  were  aware  of  the  bill  of  nonKliscrimination  on  tlie  basis  of  sex,  but  were 
not  aware  of  the  rules  Impjlied  in  Mr.  WeiniM»rg<5r's  news  release  of  Tuesdav, 
.Tune  18.  1074.  outlining  tl^e  proiwsed  Kulcs.  ^ly  question  to  you,;  sir,  isr-hoW 
many, other  Congressmen  ate  not  aware  of  the  fact  that  the  Rules  -as  outlined  l)y 
Mr.  Weinl)erger,  if  enforolMl,  would  completely  destmy  the  philosophical-concept. 
autonomy,  and  uniqueness  of  private  higher  education  in  this  gr^t  country  of 
ours.  /  • 

I  am  enclosing  a  proi)ared  statement  by  Dr.  Donald  Oehring  which  will  ap|K?at 
in  the  October  Issuq  of  Sutithem  College  rersonnei  Assuciatiun  Newsletter.  Tlease 
take  time  to  read  tms  because  I  feel  it  represents  tlie  f rostra te<l  views  uf  many 
of  my  colleagues  in, higher  education. 

I  am  Utterly  opposed  to  the  Hules  as  outlined  by  Atr.  Weinlierger^ 
Thank  yon  for  your  attention  in  tlds  matter  of  great  cuneern  in  private  edu- 
cation. / 

Sincerel/,  ..^^^ 

Bill  jTUmoeK^ 
t       '  President, 

tatement  on  Title  IX  for  the  Southern  Coli.eoe  Personnel 
Association  Octoher  Newsletter 

The  intuit  and  spirit  of  Title  IX  of  the  Education  Amendments  of  \^V2  are  com- 
mendnWji  Tho  Mino  fn  eradicate  sex  discrindnation  from  our  educational  in- 
^'titutions  has  long  since  passed  and  higher  education  particularly  needs  to  pnrge 
itself  of  the  remnants  of  tlds  bascially  unfair  action.  Title  IX  .lias  certainlv 
aronsodthat  awareness. 

TIo\yeven  the  pnssage  of  Title  T*X.  aiid  e«pc(ially  the  proposed  Rnles  pul»- 
lished  by  IT.K.W.  to  effectuate  tlie  statute  is  simply  substituting  one  evil  for 
another.  PisCfimination  on  the  Imsis  of  sex  is  admittedly  wrong,  but  an  even 
greater  evil  is  tlie  government  intrusion  into  tlie  internal  affairs  of  colleges 
nn<l  universities  which  is  iniicrent  in  the  proposed  Rules.  For  example,  tlie  pro- 
l>ose<l  Rules  unequivocally  state  that  ctdleges  and  tmiversitles  shall  determine 
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annually  the  sports  In  whibli  e<{ch  «ei  doHlres  to-  particiDate  (86.3S  (^)); 
on  >•  <U«8  H.B  W.  ten  lns?tltutlons  wliat  must  be  done  but  they  also  «tlpulate 
'   that  t  ie  method  used  to  determine,  this  desire  must  be  approved  by  the  Dfrector 
on'J  oX  oUhe'civU  Sights  of  H  ).i:^°f lT?the?\^rdt 

fared  on  the  basis  ot  tuls  annual  determlnaUon  (86.38  (b)).  In  otlier  woras, 
iS"  18  for  all  Intunts/jnd  pun)Oses,  directing  the  athletic  programs  of  Indlvid- 

■  ""^iheSe"  example,  and  others  which  could  be  c}te<l.  seems  to  indicate  that 
H.R\\*  Indrattlng  the  proposed  Rnles  has  gone  fur  be.vond  the  legislative  Inten  of 
the  statute  Title  IX  speciflcally  states  in  Section  905  that,  "nothing  In  this  title 
shall  add  to  or  detra^tVfrom  any  existing  autliorlty  with  respect  to  any  pro- 
•  erain  oractlrity  S  F^eral  financial  assistance  is  estenSed  by  way 

ff  a  contract  of  lnsS"ance  or  guarantee."  Title  IX'ls  a  part  of  Education  Amend- 
.nts  Act"Sf  5  ,72  and  that  Act  amends  the  Higher  Education  Act  ot  ItKK  wh.ch 
i  ate.,  "nothing  contalne<l  in  this  chapter  sha  I  be  ';0"«t"lf.  'Ve«rclse 
any  department,  agency,  officer  or  employee  of  the  United  States  to  exerc  !,e 
auv  miction  supervlslo-n'  or  control  over  tlie  curriculum,  programs  o^  In- 
sTrucfion  admlnlsfratlon  or  personnel  of  «ny  educational  I^^^t  tu  on,  or  o^^er  the 
j.electlun  of  library -resources  by  any  education  injitUutlon.  ?'ne  C^^^^^^^^ 
'>8  Subchapter  7;  Section  1144,  .United  Stares  Coae.;  There  iri  an  ob,lou»  in- 
cousl  tcncy  betw'een  theSe  sections  and  what  H.B.W.  has  W^^^-  .  . 

II.K.W.  has  not  shed  much  light  on  this  Inconsistency.  >^hen  asked  at  he 
Atlanta  briefing.  If  the  proposed  Bules  were  not  in  conflict  with  sect  on  IIM 
of  the  Higl  er  B(  uca  on  Act  of  1965,  Ms.  Gregory  responded  that  H  B.W.  not  dl- 
rcctIn":V8u^rTls^ng  or  controlllnk  the  programs,  admin  s  ration  or  was 
wrs mmel  Tnnr  Institution.  AVhat  H.E.W.  was  doing,  she  esplalne(  ,  was  saying 
?S^t  i  ittltutlons  did  not  opcrate.thelr  ptopan.s  in  «^«or^«"'=„\V'"l  "'^J^^^^ 
t  cv  were  In  violation  and  thus  .subject  to  lose. their  ieileral  aid.  This  results 
i  lmS  forced  coniplluncc  which  Is,  In  effect,  direction,  supervision  and  con- 
trol ov«  the  hit  "riml  idmln!..trntlonf<  of  higher  educatlon-n  concept  which  the 
-    Congress  of  the  United  States  e.vpres5!ly  prohibited. 

Further  e%'ldence  of  II.K.W.  excec(llng  the  Icglslntlve  intent  of  the  stjitute 
i.  fSl  in  ^5ectlon  !)02  of  Title  IX.  this  section  dfreets  agencies  and  dermrt- 
mcnts  of  the  Federal  government  to  effectuate  the  general  prov.sioi.s 

of  Title  IX  bv  issuing  rules,  regulations  or  orders  o'f  general  npplicnbill  v. 
irowe?«  "bctl^^  emphatic  when  it  states  that  "No  such  rule,  reguln- 

ir  or  m  ierslTnl  become  effective  unless  and  until  approved  by  the  I  resi- 
dent "The  Ii'b.W.  proposed  Pules  liav,e  not  yet  been  approved  by  the  Pres.dont. 
ilowWcr  Jir.  Wi  1  an  ll.onms  of  tlie  Office  of  Civil  Rights  has  f/nted  lint 
lieTarrcWi^l  directive^  frohi  H.B.W.  omcinls  in  Washington  to  notify  Institu- 
tl Jrwhioh  hn«  a  ourfcw  for  women  that  the  institutions  are  In  viola  on 
Ttii  e  X  Th  s  is  not  only  a  governmental  Intrusion  into  the  admlnlstrat  on 
•ot  higher  «luc'ition  l.ut  a  direct  violation  of  Uie  law  by  the  Congress  of  the 

"l,!!'additton''"to  the  numerous  problems  the  proposed  Rules  raise  in  terms  of 
Inst  tutionnl  autonomy  and  governmental  supervision  over  the  ciirricu  urn.  pro- 
grai  "  of  instruction  and  adniinistratlou  of  colleges  and  '•'.^"l  "f^ 

a  wealth  of  practical  probrems  associated  with  the  proposed  Rules.  Nouhere  in 
?hrK  lies  d^s  n.E.\T.  define  wlmt  is  nicnnUBrJiil  educational  program  or 
nch^Z  SecUon  901  of  Title  iX  states  that  «No  i^rson  In  he  Uni  ed  States 
sWall  on  the  basis  of  sex.  be  excluded  from  participntion  In.  be  denied  the 
beneflt.s  of.  or  be  subjectetl  tp  discrimination  under  any  f/''>^ntlona  program 
or  activity  receiving  Federal  fimincinl^  assistance  .  .  ."  Even  though  the 
w^ords  "program  or  activity"  are  used  inShe  statue.  II.B.W.  has  pre  erred  not 
To  define  those  terms  hut  rather  ha.,  defined  "recipient"  M^™*'""/ 
ytitution  which  recebe.'t  Federal  assistance  to  operate  an  educational  program 
or  i^cnv  tv  What  1.S  an  e<l«entlonnl  program  or  activity?  The  I><:P«'-tment  "f 
ITBW.  in  its  Fact  Sheet  (.Tune  18.  197-1)  states  that.  ".  .  .  the  proposed 
regulation  applies  to  all  aspects  of  all  education  progrhms  or  activities  of  a 
Sol  d"rtrlc  .  Institutions  of  higher  education,  or  other  entity  which  receives 
Federal  S  anv  of  thosn  programs."  The  implication  of  this  statement^ 
Is  that  there  are  mans*  educational  programs  and  nctlvltles  not  all  "f  ^yhlcli 
receive  Federal  financial  assistance.  Since  the  statute  speelficallv  prolitblts 
discriminntion  only  in  those  edu'cntlonnl  programs  or  nctlvltles  recelvimr  Fednrnl 
financial  assistance,  and  .since  n.B.W.  doe.s  not  define  those  terms  hut  imP'ies 
that  "omc  exist  which  do  not  receive  Federal  funds,  how  can  the  Department 
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m^^^  .^^  programs  or  ncMvities  ^vhlch  do  not  receive  sueh 

funds?  There  is  nothUujpMiich  Dermits  H.E.W.  to  dictate  that  a  tennis  team 
by  Fed^rauSnd^^^       students  simply  because  the  college  library  .was  financed 

"iiunrimf.^r''^^"  ^^'^  proposed  Pules  concerns  the  term 

diseriminatioiK"  While  ILB.W.  does  not  differentiate  between  discrimination, 
ami  different  treatment  based  upon  valid  classifications,  the  courts  have  made 
HWh  n  distinction.  ITie  Sixth  Circuit  Court  of  Appeals  has  stated  that,  "The 
Slates  retain  under  the  Fourteentli  Amendment,  the  power  to  treat  different 
iwrsons  in  different  ways."  (475  F  2d.  707).  The  Court  noted  tlmt  there  were  two 
standards  of  review  in  cases  dealing  with  state  classifications  of  citizens.  The 
nrst  and  traditional  standard  is  that  a  state  classification  he  upheld  if  a  rational 
relatioiis  np  exists  between  tlie  different  classifications  imposed  and  the  .state's 
rensonabe  goals.  The  second  standard  which  lias  recently  been  applied  to 
iui!^^^Zi  nr^'5f"fi°'J-n^"^'^'  '■"^'^  requires  that  the  state  show  a  "comi)elling 
intorest\  The  Sixth  Circuit  Court  of  Appeals  in  this  decision,  {Rohinson  v. 
Juiiftcm  hentucku)  specihcally  dealiiiff  with  a  curfew  for  women  students,  de- 
nWe-n'^^M  ^"'^(''^^V^  ^  Supreme  Court  ruling,  that  .sex  was  not  a  ••suspecf' 
elassineation.  The  Court  also  found  that  the  classincafion  of  women  students 
ortije  Sh^^^^^^  '''""^    reasonable  regulation  iv  pruutute  the  legitimate  aims 

W(dl  aware  .of  the  Courts  decision  in  this  case,  lI.E.W.  officials  contend  that 
r  has  no  iK'anng  on  the  proposed  Kules  since  the  case  was  decided  prior  to 
he  pronnilganon  oit  ie  Kules.  Does  Title  IX  supersede  the  Fourteenth  Amend- 
ment  to  tlie  United  States  Constitution  and  the  power  of  the  states,  under  this 
Amendment  to  treat  different  persons  in  different  ways?  Is  there  anv •connection 
betweon  the  fact  that  it  took  IT  K.AV.  two  years  to  promulgate  the  propose<l  Uules 
and  their  rationale  forjhe  inapplicability  of  the  Jiobiu.wn  case  to  Title  IX'> 
Also.  ,f  no*  distinction  is  to  be  made  between  discrimination  and  different 
^r'sTMv.rnt  .XKrd  uj,oii  wijid  t lassifitaiiouij.  riien  amitijer  serious  practical  ques- 
tion arises.  Tlie  proposed  Kules  make  i/  clear  that  institutioiLS  may  not. 
;    .   *  i*'^'^  .1,"^*/  organization,  agency  or  person  which  discriminates  on  the 
Da^^i.s  of  sex.  Gregory  pointed  out  at  the  Atlanta  briefing  that  this  was 

inrerprotod  to  mean  that  institutions  ctmid  not  as.Mst  external  organizations 
ineresfed  in  ifcrnifing  students  if  that  organization  were  known  to  discriminate 
on  the  basis  of  sex.  If  this  is  so,  how  can  institutions  permit  any  agency  or 
dopartmeut  of  tiie  Federal  government  to  recruit  students  or  in  anv  other  wav 
assist  such  departments  or  agencies  since  the  Federal  government  is  an  organlza- 
Hon  whirh  disoriminafes  in  its  admiHsiuns  policy  for  the  .serviceracademicKtwhtpfr- 
it  .op<.rate«?.?  An  irE.AV.  ofFicial  at  the  Atlanta  briefing  responded  to  this  que:  ■ 
rr^il,,.^'  r"^*"^'  ^^^^^  ^^^^  service  academics  were  exempt  from  Title  IX.  Since 
ntiAV  does  not  recognize  different  t^eatntent  based  upon  valid  classifications, 
tlie  m(^re  fact  that  tVe  academics  are  statutorily  exempt  from  the  law  does  not 
dlmii^is-h  the  fact  thatlhey  discriminate. 

Finally,  the  proposed  Kules  contain  an  abundance  of  terms  which  are  ainbi- 
giions.  :tAeii  profession.'ils  in  the  field  of  higher  eduralion  differ  over  tlicir 
meaning.  This  can  only  lead  to  arl>itrary  and  caprlcions  decisions  bv  those 
61mrg%I  with  implementing  the  Kules.  T'se  of  terms  .such  as  "proportionate" 

'  J-^^iJipnraT^le"  are  examjiles.  Comparable  (juality  of  housing  fnfiiities  {^32  

(b)  n.e  n  is  deiH^ndcnt  upon  the  \alues  of  the  imjh  iduaUiakiiig  thu  comparison. 
Js  an  air-conditioned  facility  on  the  edge  of  campus  "comp-arabJe* in  nnalitv" 
to  a  non-air  conditioned  facility  conveniently  located  in,  the  center  of  eanipu's' 
Js  a  residence  facility  with  private  rooms  and  gang  showers  "comparable  lu 
^  quality    to  a  residence  hall  with  suiters  and  private  batlus,  etc..  etc.*  etc 

nigher  education  in  America  has  always  been  a  major  contributor  to  tlie^ 
8fi»engtli  of^oiir  nation.  A  large  measure  of  the  contribution  of  our  colleges  and 
universities  stems  from  their  freedom  from  governmental  control  and  their 
diversity  The  proposed  Rulcs^set  forth  by  H.K.W.  will  homogenize  higher  educa- 
tion in  this  country  and  in  so  doing  will  eliminate  one  of  our  nation's  greatest 
r^^l^T;'^*^'^'"®*^^*       "'^  ^^^^^^  ^^^^^  *o  choose.  It  may  well  be  said  that 

inntltutiona  can  retain  their  diversity  and  their  autonomy  hv  electing  to  forego 
•federal  funds.  Tliey  can  deny  themselves  those  funds,  not  so  long  ago  accepted 
with  the  pronii.se  of  no  governmental  control,  hut  those  who  choose  this  course- 
w  surely  close  their  doora  before  too  long.  Tlipse  who  db  not  choose  this  course 
wJlPprosper  with  their  Federal  grant*?  and  look  like  every  other  institiiion  directed, 
by  (he  Federal  government.  Conformity  is  a  gradual  process  of  chipping  awyiy  at 
those,  rights  which  allow  for  individual  differences.  When  the  chipping  process 
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k  completed,  as  surely  it  will  bo  if  tliere  is  any  precedent  value  to  the  proposed 
Raies,  no  two  institutions  in  tliis  country  will  differ  in  any  educational  programs 
or  activities.  Who,  then,  will  have  gained?  In  the  long  run,  everycJiie  will  Buffer- 
men  and  women — as  a  result  of  such  homogenization. 

The  concept  of  eliminating  discrimination  whether  on  the  basis  of  jfdcei  sex, 
national  origin  or  any  other  basis  is  commendable  and  should  he  impler.K^uted  by 
every  institution.  But  higher  education  must  be  free  tu  work  out  its  own  course  to 
accomplish  this  desirable  objective.  Colleges  and  universities  historically  have 
resiwnded  effectively  id  the  needs  of  society.  On  the  other  hand,  the  loss  of  insti- 
tulional  autonomy  which  would  result  from  approval  of  the  proposed  Rules  is  a 
price  too  dear  to  pay  in  order  to  gain  an  immediate  solution.  Tlie  challenge  of 
elimi«ating  discrimination  on  the  imsis  of  JjCX  is  a  problem  which  eolleges  and 
universities  can  and  will  solve  without  the  undue  governmental  interference 
proposed  in  the  current  lI.E.W.  Rules. 


Delta  Delta  Dei-ta, 
zirlington,  Tex.,  October  4,  lOl.S. 

Air.  I'ctkr  B.  Holmes, 
Director  of  the  Office  of  GivM Rights, 
Department  of  Health,  Education,  and  Welfare, 
Woifhhwton,  D,G, 

Dear  ^In.  Holmes:  The  women  of  Delta  Delta  Delta,  an  International 
fraternity,  n'Si^-ct fully  submit  the  following  connnents  and  suggestions  reganl- 
ing  Part  SO  of  the  Departmental  Regulation  as  proposed  by  the  Office  of  Civil 
RightH  of  the  Department  of  Health,  Education,  and  Welfare  C^HEW"). 
•15  0FR  rart8C  a074). 

Delta  Delta  Delta  Is  a  private  social  association  comprised  of  women  who  are 
atteijthng  colleges  and  unlversitits  within  the  United  States  along  with  women 
who,  having  joine<l  the  Fraternity  as  unlver.sity  students,  continue  their  lifetime 
a.s.suciation  as  alumnae  members.  Ka.sed  on  the  preeept  that  a  close  social  rela- 
ti^»Il.^hip  among  undergraduate  woniun  promotes  a  .stronger  moral  and  academic 
awareness.  Delta  Delta  JMUx  was  founded  in  and  now  counts  among  its 
members  (undergraduate  and  almnnae)  over  102,000  women  from  118  colleges 
and  universities. 

As  a  socially  aware  organization.  Delta  Delta  Delta  applauds  the  efforts  on 
the  iwrt  of  the  Federal  Governmiait  to  eliniiitate  the  overt  harriers  to  equality 
for  \v<}men.  It  is  fully  reuognized  that  sex  disLrimination  has  continually  pre- 
hi;ntetl  a  serious  problem  to  the  women  of  the  United  States.  Members  of  Delta 
Di-lt<i  Delta  have  long  iiupported  the  efforts  of  other  women's  organizations  in 
diligently  pursuing  equality  and  better  opportunities  for  all  women. 

let,  it  is  the  belief  of  this  organization  that  , the  proposed  regulations  of  the 
HEW  which  are  suppose<l  to  implement  Title  IX  of  the  Education  Amendments 
of  1072  [20  U.S.C.  1681  et  scq,  Ui>"3)]  are  subject  to  interpretations  that  would 
be  contrary  to  Congrus.^ional  pnnwse  and  in  cojifliciJSvit)!  the  very  objective  of. 
those  regulations.  Certain-  sections  in  SuDiiart  D  give  special  concern  to  tlie 
__aviinien  of  l>elta  Delta  Delta.  4i£HLSf5ai^sr>rH>  (1074^.  In  titt  rffoTf-ttrprovide^ 
cunstrmiJyii-critidtjm,  the.XoUowing  will~e.\amlne  these  proyisioiLS  in  the  light 
of  t*ongresslonal  intent  and  suggest  their  »probab)e  effect  on  private  organiza- 
tions if  left  unchanged.  Moreover,  a  supplemental  regulation  will  be  offered 
,  Jtvllieh  Jt^  is  believed  would  prevent  inadvurtent  restrictions  on  social  fraternal 
organfzaflonS;. '  _     ^     .    _  —  _ 

in  particular,  Delta  Delta  Delta  objects  to  the  potential  interpretations  of 
(he  following  sections  contained  in  the  proiwscd  regulations:^ 
(/)  Section  80.31   Education  programs  and  activities 

«  ♦  .  ♦  *  ♦  ♦  ♦ 

(b )  Spcvific  pro/ii6i7iwi,?.— Except  as  provided  in  this  subpart,  in  providing  any 
aid,  lienefit,  or  service  to  a  student  a  recipient  shall  not,  on  the  Msis  of  Hex: 

(0)  Apply  any  rule  concerning  the  domicile  or  residence  of  a  student  or 
applicant;  L 

(7)  Aid  or  perpetuate  discrimination  against  any  person  by  assisting  any 
agency,  organization,  or  person  which  discriminates  on  the  basis  of  sex 
in  providing  any  aid,  benellt  or  service  to  students  or  employees; 
Section  86,32  Housinff 
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'     iii®^  hou$in0.^{l)  \  recipient  shall  not,  on  the  basis  of  ftex,  administer 

different  polides  or  prattlees  concernlnjf  occupancy  by  its  students  of  housing 
other  than  provlded-by  such  recipient.  (2)  A  recipient  which,  through  sollclta- 
tlon  Uic],  listing,  approval  of  liousing,'  otherwise,  assists  any  agency,  organiza- 
tion, or  person  in  making  housing  available  to  any  of  Us  students,  shall  bike 
such  action  as  may  be  necessary  to  ensure  that  such  housing  as  is  provided  to 
students  of  one  sex,  when  compared  to  that  i)rovlded  to  students  of  the  otlicr 
J<ex,  is  as  a  whole;  (i)  proportionate  in  quantity  and  (ll)  comparable  in  quality 

*  f  and  cost^  to  the  student.  X  recipient  may  render  such  assistance  to  any  agency, 

organisation,  or  i)erson  which  provides  all  or  part  of  such  houshig  to  students 

only  of  dne  sex. 

45  CPR  86.31  ;S6.32  (1974) 

Delta  Delta  Delta  fears  that  the  preceding  quotetl  regulations  may  be  inter- 
preted to  promote  interference  by  a  university  or  coIlege»wlth  a  fraternal  otganl- 
aatlon.  TIds  apprehension  is  l)olstcred  by  tlic  interpretation  put  forth  ou  page  8 
of  the  HEW  "Kact  Sheet"  which  states : 

Campus,  OnjanizatiouB.^GQw^vMy,  a  recipient  may  not.  In-  connection 

*  with  its  education  program  or  activity,  support  or  assiMt^  any  organization, 
agency  or  perspiJ^wldch  discriminates  on  the  basis  of  sex.  Tlic  proposed  regu- 
lation does  not  si)ecify  in  more  detail  what  organ l'/atlon.s,  agencies  or  per- 
sons eonld  not,  if  they  operated  discrluiinatorily,  be  supported  by  a  recipient 
consistent  with  its  obligation  nhder/ilitle  IX.  It  does,  however,  set  out  the 
major  criteria  to  l>e  applied  In  (Jpferminlng  existence  of  a  violation  in  this, 
area,  which  are  (1)  the  suhstdntidlity  of  the  relationship  between  the 
recipient  and  the  organization  (including  financial  supiwrt  and  housing), 
and  (2)  the  closenesn  of  the  relationship  between  the  organization's  func- 
tions and  the  edncatioual  program  or  activity  of  tlic  recipient. 

Statement  by  Caspac  W.  Weinberger,  Secretary  of  Health,  Mucatiou,  and 
Welfare. 

It  Is  apparent  fr^ni  the  above  language  that,  upon  adoi)tiou  of  the  proposed 
regulations,  wuupus  i*rganlzatluns<;aff  cxiiect  cuuMderable  pressure  to  be  applied 
by  colleges  and  universities  to  have  their  nieml)er.,hii>oi#rii  tu  huVn  .se.\e.s.  Uccau.si" 
of  the  very  nature  of  social  fraternities,  they  could  not  work  In  this  tyiKi  of 
,  franiework  prescribed  by  educational  Institution.s.  Social  associations  have  been 
created  foe  the  umjor  purpose  of  fellow  .ship.  Although  they  liavc  contributed  to 
the  educational  e.xporleuce  of  many  i>tudi;uti>.  soiuiitics  and  fraternities  have 
^  been  organized  as  oue-sex  orfi:ani;!atlous  primarily  for  \alid  non-acadcniie  rea- 
^n.<;.  From  its  inception.  Delta  Delta  Delta  has  believed  timt  It^  purp<jse.s  of 
cstabli.shlng  "a  iH;rp(»tual  lioml  of  friendship  among  its  uiCudier.V' and  "a  stnjuijer 
and  more  wonmul.v  cimracter'*  are  better  accomplished  by  restricting  memb^^r.^^ip 
to  women.  Delta  Delta  Delta  Const.  Art.  II  ([1^>5^^>'  Because  of  our  belief  that 
women  living  together  better  realize  the  objectives  of  the  fraternity,  this  mem- 
l>ership  policy  is  particularly  essential  to  Delta  Delta  Delta. 

Strict  adherence  to  the  above  proposed  regulations  could  make  it  Impossible 
for  Delta  Delta  Delta,  along  with  otl^er  campus  social  organizations,  to  retain 
,  its  one-sex  character.  While  they  have  remained  totally  private  associations, 
HOclal-fra tern  1  ties  have  eooperate<l  wlth-and  have  rccclycd  benefits  from  many 
educational  Institutions.  For  example,  meeting  rooms,  advLsers.  and  other  aids 
have  l)een  provided  to  fraternities  through  the  ihstltutlous.  'Xhls  relatfbnshlp 
itould  be  seriously  jeoixirdlze*!  by  the  impleui^ytatlon  of  the  proposed  rcgnla- 
tioiis.  As  long  as  social  organizations  adhere  to  their  justified  membership  jwlicy, 
this  assistance  would  appear  proscrlbal  by  the  propo.^d  rules  for  Title  IX. 

Congre.*<.s,  in  Its  wisdom,  ba.s  also  recognized  the  necessity  of  nou-lnterferencc 
with  the  membership  ix)lleies  of  fraternal  organizations.  In  3965,  Congress 
pas.sed  the  Higher  Edneation  Act  ami  include<l  within  the  Act  the. following 
lirovisiou : 

Xothlug  coutalue<l  in  this  chapter  or  any  other  Act  shall  be  cousti'ued 
to  authorize  any  department,  agency,  officer,  or  employee  of  the  TJnlte'd 
,  States  to  exercise  any  direction,  supervision,  or  control  over  the  membership 
practices  or  internal  oiwratlons  of  any  fraternal  orgauiKatlon,  fraternity, 
sorority,  private  elul)  or  religious  organization  at  an  Institution  of  higher 
education  (other  than  a  sefvleo  acndem»  or  the  Coast  Guard  Academy) 
which  is  finauee(f  excluislvclj ,  by  fund.s  derived  from  l^rlvate  sources  and 
wh(h<c  facilities  are  not  owned  by  sucli  institution.  (Kfiiphasis  added.) 
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As  important  as  the  explicit  jau|5urtge  in  tlje  section  Is  legislative  history 
Miind  its  passage.  Thijf  history  Degau  even  iyhtare  the  above  section  was  under 
consideration.  Congress  first  gave  thought  to  the  iiniwrtancb  of  unrestrieteil 
menil)ership  practices  of  fraternal  organizations  when  it  considered  legislation 
which  was  later  to  become  the  Civil  Rights, Act  of  1004.  42  r.S.C.  2000e.cf  teq- 

Uiwii  learning  of  an  investigation  of  fraternity  membership  iwUcy  by  an 
Advisory  Committee  of  the  Civil  lUghts  Commission,  Congressman  IJdward  K 
Willis  moved  to  amend  the  Civil  Rights  Act  to  deny  the  Commission  the  power 
to  Investigate  tlie  membersiiip  practices  of  any  fraternal  organization.  110  Cong. 
Rec.  2*il)l  (1904).  Congrpjssman  Meader  of  Michigan  added  additional  language 
to  Congressman  Willis'  proposal  which  made  the  resulting  provision  read  as 

follows:  ,  .  ■  \y 

Nothing  in  this  or  any  other  Act  shall  be  construed  as  authorizing  the 
Commission,  its  Advisory  Committee,  or  any  iKjrson  under  Its  supervision 
or  control  to  Inquire  Into  or  investigate  any  menilK^sIiip  practices  or  internal 
oi)€ratJons  of  any  fraterhal  organization:  any  college  or  university  fraternity 
or  sorority,  anv  private  chd)  or  any  religious  organizjitloii. 
Puldic  Law  88-3o2,  Title  V,  iscc.  104(a)(0),  78'St.  251  (1004).  During  the 
debate  concerning  tlds  i>cctioii.  Congressman  Emanuel  Celler,  in  response  to  tlie 
argument  tlmt  fraternities  and  sororities,  as  an  Integral  part  of  universities 
which  receive  federal  Onancial  assistance,  should  be  subject  to  investigation, 
replied  "In  the  first  place,  sororities  and  fraternities  are  not  supported  by  the 
Goveniment.  Thev  receive  no  loans  or  funds  directly  from  the  Government. 

110  Cong.  Rec.  1100  (1004).  The  above  section  became  law. 

Yet  as  soon  as  1005,  Congress  was  called  wimx  to  realiirni  Its  position  that 
the  mVndKirship  practices  of  f^uUeniHl  organizutioiu  i;liould  be  unre.strieted.  At 
that  tini".  It  was  learned  tlmt  the  .United  States  Commissioner  of  Education, 
reiving  on  regulations  of  tlie  IIEW  authorized  mider  Section  002  of  litle  M, 
was  taking  steps  to  require  colleges  and  universities  to  investigate  the  n  ember* 
sliip  policies  of  sororities  and  fraternities  located  on  their  campuses.  In  response 
to  thi«  action,  the  section  of  tlie  Higher  Education  Act  quoted  previously  was 

"*The  deba^  preceded  the  adoi»tion  of  this  legislation  provide  additional 

evidence  of  the  necessity  of  an  unrestricted  iiieinbership  policy.  Congressman  .Toe 
Waggonner  of  I.oulsiann  originall>  Introduced  a  proposal  to  e.\empt  fraterfiai 
organisations  from  direct  or  Indirect  interference  by  the  Federal  Goyermnent. 
While  intro<lucing  his  amendment.  Congressman  Waggonner  said.  It  would 
seem  imperative  that  there  be  legislation  mailing  it  clear  that  he  Congres..ional 
intent  evidenced  by  the  prohibition  in  Title  V/aPP  ies  to  the  whole  Act  and  par- 
ticularly Title  VI  and,  further,  that  such  proh^bitign  will  apply  to  this  bi  t  (/mi 
"iiJ/  o//(c>r  «ci  of  Confjressr  JU  Cong.  T.ec.  21047  (10(>5).  (Emphasis  added  .  Uo 
thus  Cong^  Adam  Clapton  Powell  added  that  he  did  no  believe  "there 

.should  be  any  withholding  of  funds  from  anj  iiustitutlon  of  higher  eduwition 
beranse  of  discriminatory  practices  on  the  cilmpus  J)y  private  clubs.  Ill  Cong. 
Ree  "I'M"  OOOH).  The  House  passed  the  amendment  and  sent  W  ,o  the  benate. 

In  "the  Senate,  more  (lel)ates  took  place  concerning  the  relationship  of  the 
Vi'deral  Government  and  social  fraterjial  organizations..  Senator  Dirksen  of  Illi- 
nois who  sni)ported  the  amendment,  emphasized  that  '*the*protectiou  most  funda- 
mental of  all  freedoms  is  tlie  freedom  of  association,  and  that  is  Involved  here. 

111  Cong.  Rec.  11075  (1005).  Congress  clearly  expressed  the  legislative  policy 
that  the  menihership  practices  and  Internal  operations  of  a  private  fraternal 
organization  be  left  free  of  governmental  Interference.  , 

Delia  Deltii  Ix^lta  .strongly  believes  that  the  Congressional  Intention,  as  eW- 
denced  by  20  U.S.C.  1144tb)  (1070)Kis  to  leave  fraternal  membership  practnTes 
unrestricted  This  intent  shonld  be  exhibited  in  the  presently  proiK)sed  regnla- 
tions.  Reason  would  dictate  that  like  Title  VI  of  the  Civil  Rights  Act  of  1004  and 
Title  VII  of  the  Higher  Educatitiii  Act,  Title  IX  of  the  Education  Amendments^ 
of  1072  was  intended  to  afford  equal  opportunity,  aid,  benelit,  and  services  to  all 
students.  This  aim  is  not  fostered  by  the  Integration  of  th'e  sexes  witliln  the 
membership  of  a  social  fraternity. 
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The  present  regulaUons  recognlise  certain  areas  wherein  Uiete  exlste  a  valid 

disUneUon  ^sed  on  sex,  See  e.g.,  45  CPR  86.33  (1974)  ;  45  OPR  8Q.32(b)  (1) 

i^^^^ '  ^  CPR  86.38(a)  (197^).  Delta  Delta  Delta  and  other  fratf^nSl  a^ocia- 

tions  are  examples  of  groups  where  one-sex  membership  is  instrum'eatal  inac- 

comp  ishinf  the  groups'  goals.  For  example,  the  goal  of  Delia  Delta  Delta  to 

estabUsh  a  perpetual  bond  of  friendship  among  its  members  is  best  accomplished 

by  encouraging  its  undergraduate  members  to  join  together  in  living  groups  Of 

course,  it  would  be  morally  unacceptable  to  the  women  of  Delta  Delta  Delta  to 

encourage  a  sexually  Integrated  living  group.  The  authors  of  the  proposod  reicu- 

.  recognized,  as  did  Congress,  that  separate  housing  is  a 

yaUd  dJsUncaon  on  the  basis  of  sex,  45  CPR  86.32Cb)  (1)  (1974).  If  the  social 

fraternity  cannot  provide  its  members  the  benefit  6f  the  bonds  of  friend^iip 

^''^"P  "^^^^^^  arrangement,  one  of  its  oldest  and  most  basic 
goals  will  be  sacrificed. 

The  only  procedure  which  wtould  insure  the  continuation  of  the  social  fraternal 
associatiomj  and  would  not  be  inconsistent  with  the  true  objectives  of  Title  I\: 
of  the  Education  Amendments  .of  1972  is  a  supplemental  provision  to  be  included 
llli    u*K*^".^n  ^I!?'  ^"  ParticulJir,  the  women  of  Delta  Delta  Delta  respectively 
submit  the  following  amendment  bo  incorporated  witiiin  the  proposed  regulations  • 
Nothing  eontaineil  in  these  regulations  shall  be  construed  to  have  anv 
X      effect  on  the  membership  practices  or  internal  operations  of  any  fraternal 
?«ffiV:fHn^^^^^^^  sorority,  private  club  or  religious  organization  at  any 

iiistitution  of  higher  education  (otiier  than  a  service  academy  or  the  Coast 
Guard  Academy)  which  does  not  receive. funds  from  the  Federal  Govern-- 
Bieiit> 

Although  Delta  Delta  Delta  applauds  the  efforts  of  the  HEW  to  equalize  the 
upportunities  of  al  students,  we  feel  it  necessary  to  <jxpress  a  deep  conbern  witii 
the  present  regula Hon.  This  organisation  firmly  believes  that  the  sp^X 
t  9ns  prepared  by  IIBW  be  amon<l«l  to  represent  adequately  the  realistic  objel 
tlves  of  women's  fraternal  organisations.  .""-n^  uujll 

If  Juir'"!!^''  iegitiniate  purposes  of  fraternal  associations  may  be  acconip- 

Inv  n  '  nfi.'^^l^^  Hccessary  that  those  associations  adhere  to  a  traditionally  one- 
tmm  acs^^^^^^^^  V*'*''  insUtutions  aid  fra- 

iSv  tw^i^^^^^^^  '  h'^'*^     ^'l''?  educational  excellence  for 

If^fl  ^^^^5^"t"r^es.  To  alter  the  successful  practices  of  tiie  fraternal  organiza- 
tions would  not  only  have  a  detrimental  eff^t  on  the  institution  but  wo^^^^ 
Harmful  to  the  students  they  $re  intended  to  serve,  l>"t  ^\ouId  be 

Sincerely, 

Airs,  Robert  M.  l>AKEn, 

-  PresidC7tt, 
  ^or  the  EjceotUxvc  Board. 

LEEs-:yrcKAB  College. 
Congressman  James  G,  O'IIar^v,  ^ianncr  fau,  X(7.,  ^c,tcmhcr  Q3.  J97l 

Uavlnrn  House  OfHcc  nuUding,         '  '  ^ 

Washhiffton,  Z),(7,  ;  ^  ^ 

timpi'^Sf  '"•'^■"'<=  '''8'ier^rcXnnr!i  solicit  your  con-^ 

Tiiank  you  for  your  consideration. 
Sincerely  yours, 

*  B.  0*DELL  Sximr, 
  JDcan  of  SiudonU 

SlOMA  Fratermtt, 
r>f«vR  ^rr» .  T  nn.i^o.  -  Lcxingtofi,  ra.,  Scpi€mher20, 1971 
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*0n  iH^lialf  of  Sigma  Nu  Fraternity,  I  wish  to  take  this  opportunity  to -lodge  a 
Similar  protest  with  the  House  Si)eclal  Sub-Committee  <>» 
contention  that  the  published  regulations  go  beyond  the  intent  of  the  legislaUon 
for  which  they  are publishled,  ^  ^  '.  ^  «,i,of^„^i. 

We  would  appreciate  your  consideratlv^n  of  these  ?>bjections  and  whatever 
assistance  you  cak  give  iu  effecting  a  rewritUig  of  the  publislied  regulations. 

Sincerely,  William  K,  Amiott,  Executive  Secretary, 

Enclosure/         .  *  - 

I'KOTEST  of  Sioma  Xu  Fb^vterxitt  TO  Troposed  HEW  Regulations  for  Title  IX, 
Education  Amendments  or  1972 

Sigma  Nu>  Fraternity  objects  strongly  to  the  proposed  regulaaOns  published  by 
the  Oepartmen't  of  Health,  Education,  and  Welfare  in  the  federal  Regtst<rjon 
June  20, 1974  for  the  interpretation  and  enforcement  of  llitleax  orthe  Education 
Amendments,  of  1972,  The  objection  rests  principally  on  tiie  InterpretaUop  of 
Section  901  which  states  that:  .  .        ^       i  '   

(a)  Xo  person  in  the  United  States  shall,  oMhe  basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimination  under 
any  education  program  or  activity  receiving  Federal  finaueial  assistance, 

Sncci  flea  I  Iv.  SI  jrmaNu  Fraternity  maintains  that:  -   ^,  i 

e  pro  K>«e<l  regulations  of  tl«^'  Department  of  Health,  Educatlon,-^nd 
Wolfnrft  HO  far  besond  tlie  intent  of  Congress  in  the  legislation  enacted  in  1»7J. 
Tl,e  oufce  ot%>S  Bircl/BaT^^  and  that  of  Represenfative  Edith  Green  have 
ifrovid^  defniled  information  concerning  the  Intent  'I'^^.^raMfSf  TV  4^ 
WiihtP  and  the  House  of  the  original  legislation.  It  is  clear  that  Titte  IX  was 
,Se<Uo  ei  mlmrdiscrimination  on  the  basis  of  sex  in  the  «  ad'»'^^^^^^^^^^ 
employnient,  and  «(iual  opportunity  In  programs,  }u  academic  institutions  sup- 

''">'^l/o"  JnstUutiirS^^  Sigma  Nu  Fraternity  are  violated 

is'kro  the  inherent  rights  of  this  organization,  'n.e  backbone  of  the  fratenity 
svstem  in  t  e  righ?  of  an  individual  freely  to  associate  jN'lth  those  of  his  own 
chok«  \Vo  bdievithis  to  be  a  basic  precept  in  our  form  of  government,  guanmteed 
l,yTo  Constitution  of  thfe  United  States  In  the  First  and  ^;o«'^teej^th  ^end- 
nittnts  AVe  also  contend  that  the  interpretation  placed  by  Mr.  Weinberger  on 

e  If  of  he  Oepartnient  of  Health,  Education,  and  Welfare  Interferes  wi  h,  and 
infrh,Res  ..pon  tJ.is  organization's  right  of  free  assembly,  freedom  of  association, 
nrivaey,  liberty,  property,  and  freedom  of  thought.  n.,i,»P<. 

T  Tlmt  the  bepartment  of  Health,  Education,  and  Welfare  in  the  publica- 
tit  of  the  rGLT^atlon  is  attempting  to  do  indirectly  what  the  courts  have  deniw 
l,c  rlghtTdo  dire^  membership  policies  of  college  social 

ana  Lternal  organizations  .is  removed  from  the  jurisdiction  of  the  Federal  Gov- 
ernment by  the  Higher  Education  Act  of  1963  which  states:  .      ,  .  i,. 

tht  \ofhin"  contained  in  tins  act  or  any  other  act  shall  be  construeci  to  an 
thor  le  anv  dei)a?tS  officer  or  employee  of  the  United  States  to  exe.> 

eNc  ani  dirS  C""trol  over  the  membership  practices  or  in- 

'^^i.n"oyraEofaiyfraternal.or^^  'r'''^';'„?,T'"M,„'^a 
or  re  is  ous  orKanlzation  at  an  institution  of  higher  education  (other  than  a 
:«^•ic e'Sndcll^y  or  the  Coast  Guard  Acaden.y) 

by  funds  derived  from  jirivate  sources  and  whose  facilities  are  owned  uj  sucn 

"'TliH^Sovision  of  the  Higher  Education  Act  of  IflCo  reinforced  that  part  of 
aMtleV  ot  the  Civil  Rights  Act  of  10C4  which  stated:  (6)  Nothing  in  h  s  or 
anv  oU.er  act  shai i  be  constnuid  as  authorising  the  Connnlssion,  its  Advisory 
CO  niXws  or  a  •  person  under  its  supervision  or  control  to  Innuire  into  or 
hSgafe  any  membership  practices  or  internal  operation  of  any.  fraternal  ojr- 
gStion'  any  coTegc  or  {iniversity  fraternity  or  sorority,  any  private  club  or 

"''rThnt7he°l?'^at\on  ALndments  of  1972  were  not  intended  by  Congress  to 
roiaVor  moflifftbe  aforesaid  exemptions  relating  to  fraten.ities  and  foroAO^. 
In  the  1904  a  1  19«  legislation,  'n.is  is  affirmed  both  on  the  basjs  of  the  intent 
of  the  lecWationund  the  lack  of  any  clear  statement  ,  ^,  ^ 

5  The  th^iit  of  n  e^^^^^^^  membership  nmde  under  the  published  regulations 
is-unlawfu  Fw  almost  two  htmdred  yeirs  th'e  sorority  and  fraternity  systems 
have  provided  se,,arate  but  equal  opportunity  for  membership.  The  proposed 
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''*P*,!?^*  ^^"^  »^*^^  Integrated  memberfthip  with  •etmrnte  housing 

wouW  btTe  no  effect  in  practice  except  to  destroy  the  individuality  of  the  f  ratern* 
-  •ystema.  For  aU  intent  and  parpo«e«  the  irateralty  and  aorority 

systems  proTlde  equal  opportunity  for  membership  and  houalmr  in  each  sex 
ca  ejfory.  We  mainUln  that  the  n^uUtion.  should  provide  for  sejirlrte  ineml^r- 
ship  and  separate  housinf  by  sex  within  the  Greek  system.  memoer 
In  summary  we  believe  th^t  the  propoi^als  proiwsed  on  June  20  are  unlawful 
and  unworkable.  We  believe  they  will  cause  considerable  harm.  We  aU  bS 
that  they  are  a  clear  and  undeniable  attempt  on  the  part  of  the  Department  of 

S^\iar\-n^"^'l?^*^         J^^^^^'^  ^-^'^"^^  ^^^^^        Intent  of  the 

In^^i  *K  therefore  Constitute  an  Infringement  of  the  right  of  Congress  to 

Srl^u.'^'^H'';^^''*  ^^';^"!  regulations  should  be  revlVed  in 

conformity  with  these  and  related  objections.  rcvi:,cii 


Sigma  Chi  Fraternity, 

Hon.  Jamm  G.  O'llA^A.  '''i' 
Iloune  Special  Suhcommittec  on  Education,  * 
M'a$hinfftonyD,C. 

Dear  CoifORESSMAN  O'Hara:  I  am  sending  copies  of  reoent  correspondence 
i?rl  Fraternity  sent  to  the  Office  of  Civil  Rights  of  the  De,Se;it 

Of  Health.  Education  and  Welfare,  and  to  a  number  of  congressmen,  exnrei^hig 

c'mJtr^o^rs^xSl^rn^  ^" 

We  hope  this  Information  will  be  helpful  to  you  and  your  committee  In 
attempting  to  Insure  that  congressional  Intent  Is  carried  out  in  the  matter  of 
the  Department  of  HEW  attempting  to  Implement  the  provisions  of  autle  IX  of 
thu  Federal  Kducatlon  Amendments  Act  of  1072. 
Sincerely, 

William  T.  Uhinoham, 

„   ,  ^  Executive  Secretary. 

Knclosure.  ' 

Sigma  Ciii  ^^ratkrnity, 
^-  ^  JSvamton,  UU  September  IS,  lOlJfV 

Mr.  I>KTER  IIOLMKS,  ' 

^^^torf  j)C^  ^^i^'*'*'  Department  of  Health,  Edueatioii,  and  Welfare,  Waahinih 

Dbar  Mb.  Holmks:  I  am'  writing  on  behalf  of  the  Sigma  Chi  Frnternitv  to 
comment  on  the  presently  proposed  Implementlnj?  regulations  published  earlier 
this  summer  by  thb  Department  of  Health,  Education,  and  Welfare  related  to  aitle 
IX  of  the  Federal  Educatloii  Amendmentjs.Act'of  I0T2. 

We  are  quite  concerned  about  certain  Implications  and  possible  future  results  - 
.,n?f  proposed  regulations,  if  adopted  as  presently  constituted.  Given  the  pos. 
siMllty  of  a  variety  of  Interpretations,  iwsslbly  contradlcbry,  hv  .various  de- 
partment otfielals  and  university  officials  In  resi>onse  to  these  rcgulatiorts,  \<e  are 
concerned  that  there  could  be  resultant  consequences  which  would  go  bevond  oi- 
conflict  with  Congressional  intent  In  adopting  this  and  related  acts,  or  possibJv 
oven  go  beyond  the  inf/jntof  HEW. 

Fraternities  such  as  Sigma  Chi,  which  are  privately  funded  social  organizations 
which  receive  no  Federal  Government  funds,  find  themselves  In  several  dllemma.s, 
as  do  fraternal  organizations  for  women,  generally  called  sororities.  Alreadv. 
fratornal  organizations  have  received  Inquiries  fAm  several  universities  If 
not  spcclfle  directions,  even  though  the  proposed  regulations  are  still  open  for 
connnent  and  have  not  yet  taken  effect  nor  been  set  forth  In  final  form. . 

I  will  iK)lnt  out  that  chapters  of  fraternal  organlzatl(5ns  are  chartered  bv  the 
respective  national  or  International  fraternal  organiJsatlon,  and  not  bv  the 
universities  tliem.«elves  as  such.  It  Is  true  that  In  some  instances,  chapters 
of  fraternal  organizations  do  occupy  housing  which,  to  one  degree  or  another  Is 
owned  hy  jhe  university  or  college  which  likely  Is  a  recipient  of  Federal  funds. 
In  no  casc^  are  these  facilities  occupied  rent  free  and  In  some  instances,  fraternal 
organlzatipns  or  thejr  meml)ers  are  required  by  the  institution  to  occupy  sueh 
faellltlos,  constituting  a  double  dilemma  for  organizations  sueh  as  ours  when  It 
comes  to  pressures  from  Government  regulations.  There  are.certain1y  no  instances 
where  fraternal  organizations  are  primarily  supported  financially  by  the  college 
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or  university  where  the>  are  located,  \\hether  oMiot  thej  occupy  university  owneil 
hu  using. 

The  matter  of  housing,  of  ineml>ers  of  the  fraternal  organization  living  together, 
is  one  of  prime  importance  in  the  successful  functioning  of  a  fraternity  organ- 
ization. Having  the  members  live  together  enhance.^  coiumuuiclition  and  group 
functioning.  In  many  in.stunces,  fraternity  chapters  have  to  have  all  of  their 
memb'jr^j  Uving  in  their  hou>ing  facility  in  order  to  make  endi»  meet  fmauciall.v. 
This,  them  bring«s  up  nuother  dilennua  for  fraternal  ijrgani/^itiou>  in  the  pre.^eut 
reguhitions  which  seems  i>otentially  perhaps  cont radii torj  in  light  of  the  fact 
ihat  the  regulations  siHtcitleally  state  that  colleges  um verities  wtjlch  are  the 
recipient  of  Federal  funds  are  not  rwpiired  to  have  uieud^ers  of  different  sexes 
occupying  the  same  housing. facility.  J  '  < 

It  also  seems  potentially  ironic  that  fraternal  organizations,  almost  all  of 
which  have  been^of  one  sex  in  their  memhefship  tniditionally  and  since  their 
origiii  many  years  ago.  could  be  placed  in  the  situation  (»f  changing  this  when 
the  regulations  and  the  Fedepil  Kd  neat  ion  Amendments  Ait  itself  grants  nn 
exemption,  In  admissions,  to  public  institutions  \\hich  have  traditionally  and 
cimtinually  been  *<ingle  sex.  Further,  it  is  noted  ihat  the  proposed  regula- 
tions permit  colleges  and  universities  to  continue  to  have  athletic  teams  of 
separate  sexes  t\hereas  it  Is  possible  that  fraternal  organizations,  indirectly 
if  not  directly,  could  be  left  out  of  such  exemption. 

It  should  l)e  poinU'd  out  also  that  on  virtually  every  campus  where  Sigma  Chi 
and  Uiost  other  fraternal  organi/^itions  for  men  hu\e  chapters,  there  is  nKso 
a  sorority  system  for  women  which  is  generally  voinparahle  and  which,  in  inan.v 
r:i.*<e.s,  has  housing  facilities  which  e.\ceetl  in  quality  and  cost  those  of  the 
mens  fraternities,  even  though  these  housing  facifltle.s  were  tinanced  iisuall.\ 
privately.  An  e.xieption  to  the  existence  of  a  .sorority  system  would  be,  of  coun^e, 
several  .schools  where  onl.>  men  .students  are  admitted.  However,  it  i.^  generally  the 
e«>e,  Jhat  there  are  equal  opi>ortitnltles  for  men  and  women  to  enjoy  tlie 
fraternity  sorority  exjierieuee  in  organizations  of  their  own  se.\  on  their  own 
lampus,  and  .the  campus  chajiters  of  these  organizations  are  free  to  choose 
member.^  without  regjird  to  race,  religion  or  national  origin. 

There  is  the  further  concern  that,  to  .some  extent,  tlie  profKj.sed  re^nilations  ami, 
Yo  a  perhaps  larger  extent,  resultanjJnterpivQtutioiii)^nd„aciioJi£NL\v±ich^xi^ 
part  of  the  current  nou-di.scriiniuatloii  on  the  ba.'^ls  of  sex  regulations,  could 
conflict  with  prp\i.siuns  of  amendments  (8eeti;ui  bU4(Hj  adopteiT  h>  Congress  as 
imrt  uf  the  Civil  Uights  Act  of  31K>4  ami  Iliglier  Kducathm  Act  of  IJKm.  Such 
«iutendment.s,  \u\\  no  doubt  Know,  specified  that  nothlitg  in  thosi*  acts  ur  aii\ 
•  •th<»r  net  authorized  detiartmcnt  ur  ufliccr  of  the  United  State.s  Government  to 
execu.se  au.\*  direction  or  control  o\er^ihe  memiier.stup  i»ractices  or  internal 
operations  of  fraternal  organizations  ./.'^whii.^c  f.uilitie.<>  arc  not  owned  b>  siuh 
imstitution. 

In  atldiliou.  Coni;res.sional  del>ate  on  thI.^  subject  at  the  time  this  .subject  was 
under  con.sl deration  In  couneLtion,\\ith  the  above  act.s  aiq^aieidl.v  e.stabli.shed'tlu* 
lH>int  that  the  amended  )anguag<?'noted  al»o\e  exempte»l  i»ii\ately  owned  facilities 
on  long  term  leased  land  Yrom,  any  Federal  supervision. 

On  the  otiC  hand  acconipan>in^  couiUient  fn^u  the  Uepartntent  of  HEW  oti  the 
propo.si«d  rules  i>olhts  out  (on  page  222^1)  that  Section  ^Mi.'H  ( li)  '  ndglit  appl>  to 
otlitidl  iiistit(UionaI  .sanction  of  a  profe.s>ional^  or  .social  or;;anization,"  going  on 
to  Cite  a  trlti'da  of  .siilj>>tahtiaUty  of  relatlon>hii>  between  tlo'  jvdpient  and  otlier 
party  Invohtnl  Iti^tt/iosof  Unantlal  .support  and  educational  program. 

t)n  the  other  hajlid,  Sei-retar.\  Weinl)erger  has  been  quoted  as  .sa.\ins,  in  a  \*vv»> 
iMhfcn'Uci'  afte^/{lie  rogtilation.s  were  pubIi>biHh  that  the  pu^'0^e  or  intent  of 
tbe.se  i»roiK>j«etr  h'gubilit»n.s  w.i.s  not  to  do  awa.\  wiilt  sororitie.N  aiid  frateinitk.s 
as  they  are  pre.*;entlveDjtK^tltuted. 

Heeanse  of  the  iiolnt.s  rai.sed  alfi»ve  and  becau>e  of  the  ba.sKnlly  private,  self- 
supfKirting  nature  of  fratertml  orgatdzatUais  .smh  as  Sigtaa  ('hi.  we  fiel  that 
.soeh  organizations  .shoultl  not  be  go\erne»l  \\y  regulati^»n^  .siub  as  tho.si» , cur- 
rently iiropo.sed  and  open  for  o»mnK»tit,  and  that  the  Feileral  GoM-rnmenf  .sl«ouhl 
not  interfere  in  tlu*  selettloii  of  tuembers  for  .siub  orgatiizatii»h.s.  As  ba>  been 
polnt<'<l  out  above.  Miih  ma>  m»t  l^e  the  intent  of  .Mtch  rei:ulations  but  tan  well 
lie  .'ju  indirect  result  If  care  is  not^talven  to  restrain  interpretation  or  results 
wliloli  go  beyond  the  direction  of  siion(Jing  of  publlo  funds. 

AVe  beliovo  that  the  autonomy  of  pri\.i(e  fraternal  organizati^'fis  lan  and 
.should  be  niajntained  in  such  in^ftjuw'es  and  caabe  (brue.w  itlioot  watering  down 
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the  basic  tbmst  of  tlils  ieglhlatlou  to  Inaiire  iiuudibt'riminatiou  in  those  areas 
of  proper  imblic,  asUistingiiished  from  private,  coiiceriu 

We  apprechite  your  attention  to  these  somewhat  numerous  obi.ervations  and 
(•oncerns,  and  hope  that  this  iuformatluu  be  heliiful  auU  productive  in 
linalizins  considerations  on  this  subject. 

V     Sincerely  yonr.s 

AVlLLIAM  T.  BniXGIIAM. 

Executive  Secretary, 

^  "  SioM.v  Cur  Fhatkknity, 

h'vanston,  111,,  September  J2, 107/,, 

I  am  writlnj:  to  yon  on  behalf  of  tlie  Slgnm  Chi  Fraternity  to  express  oar 
great  concern  about  certain  implications  and  i»ossible  future  resuits  of  recent 
.f'^  M^lV'^'Ti^^l'^."^  in  tiie  area  of  sex  discrimination.  This  concerns. 
siKx-iUeaily,  litie  IX  ot  tlie , Federal  Kducation  Amendments  Act  of  1072.  and 
tl>e  propose^  reKUiiltil>a'^^iaibli:dn:d  .i  arlier  -tliiH^suamRir-  hy^th^ 

Departmeiltoruealth.  Kducation,  and  Welfare,  j-t«tf- 

As  you  no  douI)t  know,  the  i)erio(i  of  conunent  on  tliese  regulations  ia  still 
open  and  will  continue  until  October     1074.  ^ 

m  ^f^^V^'^  ^"^^  ^^'^"'^^  'welcome  your  support  and  assistance  in  comniumaatinc 
with  the  Department  of  Health,  Kducation.  and  Welfare  on  this- matter,  in  that 
^ll^^i!^^  ::^  stiLh     ^sigum  Chi  are  self  «npi,urting  and  not  supported  by  l  "^^^^^^^^ 
f  nid.s     Id  are  basically  considered  to  be  private,  '  social  fraternal  organic " 
iouH,"  TIds  dru-s  not  automatically  remove  fraternities  from  involvei  cut  ii?snc  i 

S«T'm'  ^''^'^  ^^^^^^  ""'^  iniplications  for  fra^ 

oruities  should  the  existing  regulations  become  law  as  drafted.  As  rellectcd 
Mov.,  tins  was  not  necessarily  the  intent  of  II.RAV.,  but  could  well  be  the 

nu^ili'tiJi^T^^^^^^^  ""^^^V."  ^''^^  ^^^^^'-"^  Kducation  Amend- 

r    «1  as  adopted  by  the  Congress,  states  that  ''No  per.son  in  the 

I  uited  .States  siia  I.  on  t  ife  basis  of  sex.  be  excluded  from  participation  n 
llVi?"*^'  the  benefits  of.  p^Ce  subjected  to  discrimination  un(ler  an  e(S 
proirraui  or  activity  receiving  Federal  linaneial  assistance     .  "  c<»»eationai 

Troliro^S"^^^^^^  "^^^  ?fi>LOX>ea-for_coinineu^ScctIon^.ai^ 

l)romo>.  umt  No  person  sLal],  on  the  basis  of  .<ex.  Ik-  excluded  from  iwrtlrim- 

/,  ;.,.^!  1  ■  "'^'i'"'^' •  •  •  T  other  pdiuatiou  Dmsr.-im  tir  iictivltv 

.Msonoy.  org:um-.ation.  or  i*r>»n  uhi.  i,  di.sc.riniinatos  o^.  the  basis  of  t^c  in  nri 
vi<  1,,;;  „„j-  aid.  lH...e  it  or  service  to  students  or  otla-rwise  limk  any  ,™ 
enjoyment  of  aiiy  right,  privilege,  .idvnntnge  or  opportunity."  I'cr^-on-in  tlie 

uTl^'t^Z  ^■■""•1  ■"'<'  ''^"^■<-'  O-lte  a  hit  of  room  for  interpretation. 

I.  ^oPfPli'ry  Casper  \Velnl)erfrer.  in  i(cconVi«i.yins  comments  to  tlie  nub 

tlon  wli  ..h  discrininiate.'!  on  the  lm.>as  of  sex  The  proimsed  reKulatlou  does  not 
swlfy  in  more  ( etiill  ^vlmt  organization,  asencies  or  H-rsftit'  Cl  I  .  ot^^^^^^^^ 
ported  by  a  ree Ipient.  It  docs  however,  .^et  ont  the  .najor  cr  teH^   licl:  Are^^^ 
tl  e  snl...tantlality  of  tlie  relationship  het^veon  the  recipient  and  he  or  -  n  7at  ml 

<-^^-m  or  aotiVlty 

In  Inter  public  and  pn-ss  confercnecs  on  tliese  prft|K).'!e<l  reKnlntlon's  Seerctarv 
W  e  nhercer  ^va..  quoted  as  .-^uylnK  that  fn.ternitie.s  ami  sororl  es  of  S 
i.a  ure  a.s  compared  to  professional  or  educaHonnl.  would  not  nec^4  rilv  l^> 
ncpilred  to  have  multiple  .-^ex  memhership  becnu.'=e  of  theve  rcAS  n,  d 
also  .nrbled  that  ho  did  not  think  the  rtjsi.hitlons  wo»l,|  to  d  to  elTmhm^ 

««ny  w  h  sororities  and  fraternities  as  they  are  Jirc.entlv  co.i'^titnto  I 
lie  added  that  each  situation  would  he  determined  on  a  e^se    v  ^a  'o  hash 
""^  •""I'staiitlality  oC  relationship  pnd  nnancia  lusslst  ee 
wn,  I    ?^  f  in^^f        ''^"'"t     '"t'^'-I.retntloii.  (hi.  c-luld  n.enu  that  ui  I verei  es 

^..r„se^ira;TIffL^m;i^•""""     *"      -^-"'-tio.,s  or  s 
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(>tit«  Of  tilt*  iiiubt  prubable  dllcinina^  on  tlii&>,  liu\\t\er,  \^  that  a  numU^r  uf  Big 
Chi  chupterb,  ab  well  a.^  Lhai>tur:>  uf  otlitr  biiuiUir  urganizatioiib,  do  wtiipy  iiiu- 
\erMty  liuubing,  fithtT  niiivun>ity  ilurmituriesj  ur  fraternity  owneil  Iiunsus  un 
uiiivtrbity  IniiU,  and  bunietinios  Greek  letter  gruupy  are  re<iuireU  by  the  iiibtita- 
tiuii  tu  occupy  biich  huiibing.  1LK.W.  ofhcinls  have  commented,  generally,  that  if 
ntitul  lb  iMiid  by  the  urg;an ideation  or  uieinben>  of  "fair  market  Talue"  that  the 
Greek  letter  organization  would  not  be  cohMdered  to  t>e  benetiting  from  Federal 
funds.  That  also  would  .seem  to  beg  bonie  interpretation,  although  tliere  is  no 
AU.^tanee  wliere  fraternity  members  or  fraternit}  chapters  occupy  such  housing 
free  of  charge  by  any  means,.  Would  IK)  3 ear  leaseb  have  to  be  reviewed  ei»ch  year 
to  uiHhitc  the  ournMit  interest  charges V 

Aud,  even  though  these  regulations,  have  not  taken  effcKrt,  wc  lia\t  ilrtad^  had 
iiuiuiric*f>  from  several  universities  as  to  what  our  policy  is  on  Uii^  uiuiut,  d  spite 
the  fact  that  they  ha\e  not  taken  effect,  and  it  is  likely  that  further  iju  u.4is  w  ill 
he  asked,  although  no  direct  x>rohi  bit  ions  or  pressures  have  l^eeii  appjicd  by 
edm-atioual  institutions  thus  far. 

As  many  of  you  know,  U.y.  representative  Joe  D.  Waggoner,  Jr.  of  Louisiana 
and  member  uf  Kappa  Sigma  Fraternity,  has  been  a  spt^kesmau  for  Creek  letter 
organizations  in  such  matters  as  these,  and  spouoored  an  amendment  which  be- 
came iKirt  of  the  Federal  Civil  Rights  Act  of  JlH>i  and  1005  Higher  Education  Act 
which  i.>  |)ertineht  here.  That  amendment  prohibits  the  Fedenil  government  from 
iiKiUiiin^  into  ur  controlling  the  membeisliip  practices  of  fraternities  and  sorori- 
lus,  and  e.vempts  then;  from  regulation  by  that  or  any  otb**r  a«A,  including  the 
rCH'ont  Hex  discrimination  law. 

Kepresentative  Waggonner  has  felt  that  this  would  prevent  H.E.W.  from  mov- 
ing against  social  fraternities  and  sororities,  but  there  is  still  a  considerable 
amount  of  psk  there,  particularly  since  the  Waggonner  amendment  is  in  a  dif- 
ferent though  related  act.  Such  an  exemption  thus  far  is  not  part  of  the  sex  dis- 
crimination law  or  the  proposed  regulations.  And,  even  the  Waggonner  amend- 
ment to  the  19C4  and  1905  Acts  still  leaves  fraternities  hose  facilities  are  ow ned 
U%  the  lu.stitution"  e.vchidt-^l  from  that  prohibition  concerning  Fcnleral  go\ern- 
ment  involvement. 

There  do  seem  to  be  several  ironies  or  interesting  situations  in  the  proposed 
regulations  when  one  looks  at  the  matter  of  institutions  vs.  private  social 
fraternities. 

Fur  example,^  although  recipient  institutions  are  required  to  provide  at  least 
comparable  housing  for  all  sexes,  the  proposed  regulations  specifically  state 
that  institutions  are  not  required  to  have  both  sexes  housed  in  the  same  buildings. 
Yet,  given  some  interpretation,  fraternities  could  be  placed  in  this  situation  Al- 
tlioiigh  in  government  terms  membership  is  not  necessarily  automatically  cor- 
related with  housing,  the  concept  of  f  rateniity  or  sorority  members  living  together 
ni  tlieir  own  groups  is  inherent  in  the  .success  generally  of  a  fraternity  chapter. 

Furthermore,  Title  IX  of  the  Kdncation  Amendments  of  1972  ddopted  by 
Congress  gives  a  specific  exemption,  in  regards  to  admission,  to  ajiy  "public 
institution  of  undergraduate  higher  education  which  is  an  institution  that  tra- 
ditionally and  Cfmtinually  from  its  estahlLshment  has  had  a  policy  of  admitting 
only  students  of  one  sex."  If  some  institutions,  and  public  institutions  at  that, 
ure  granted  such  an  exemption,  shouhl  it  strain  ihe  imagination  too  much  to 
have  fraternities  and  sororities  granted  such  an  exemption  as  well? 

I  must  ai)0logize  for  the  length  of  this  document  but  we  did  feel  that  some 
background  as  well  as  comments  as  to  the  possible  effect  of  this  on  Traternal 
organizations  would  be  helpful  in  analyzing  tlie  material  and  the  suhjoct. 


We  are  venv  concenied  that-the  results  of  the  propo.sed  regulations  oould  have 
nnde^ired  effects  unintended  by  Omgre.ss,  on  private  fraternal  organizations, 
specincallv  hut  not  entirely  confined  to  those  situations  where  the  organizations 
are  housed  in  facilities  which  are  to  one  degree  or  another  owned  by  the  educa- 

^*^We^  wnf  to  answer  any  questions  you  may  liave  on  this  and  welcome 
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^ro.vTAXA  State  Umve»8itt» 
lioscman,  Mont.,  OctohcrlG,  19t.\.^ 
Hon.  James  G.  0*Haiu, 
Houie  Office  Building,  WasJixngton,  B.C. 

Dear  Mi.  0*Hara:  I  am  wrltlnif  to  exi)re6S  ni.v  pleasure  and  appreciation  for 
the  ftiie^f«r{)eech  wiiicli  you  delivered  at  tlie  recent  meetings  of  tlie  American 
Coimi^on  Edifcatlon  In  San  Diego.  I  particularly  liked  the  clear  and  straight- 
forpu^-R'ify  you  presented  the  civil  rights  obligations  of  post  Secondary  instl- 
tifiojfs.  I  hare  sent  copies  of  your  8ix?och  to  several  other  administratoVs  here 
b4L>a£se  I  think  they  will  find  it  a  helpful  reference. 

yj}  all  agree  with  what  we  believe  to  be  th(»  Intent  of  the  various  pieces  of 
cl\y  rights*  legislation,  and  we  are  moving  to  Implement  the  legislation  as 
quickly  as  time  and  resources  will  i)ermlt.  However,  vse  do  share  your  concern 
that  the  HKW  guidelines  In  nmuy  cases  api)ear  to  have'gone  beyond  legislative 
intent.  We  also  fincl  that  the  guidelines  re<iu!re  us  to  province  an  enormous  amount 
of  paper  work  (at  cousiderahle  exi>ense  iu  oiaff  time  and  funds)  which  In  somo 
cases  apiwars  to  have  little  vr  nothing  to  do^vvitb  actual  Iniplementation  of  the 
legislation.  It  almost  fjeems  that  the  reasonlb^  at  IIKAV  Is  that  If  enough  reports 
and  data  are  productnl,  something  must  be  hapiKJuiug.  In  fact,  it  may  well  be  the 
reverse,  and  all  the  pa^jwr  work  becomes  a  substitute  for  .sutisiantive  achievements. 

I  was  very  pleased  to  hear  that  you  and^ other  euugressuien  feel  that  the  pro- 
lJOse(^TItle  IX  guidelines  go  well  beyond  legislative  intent,  and  I  certainh  Kope 
tluitTongress  will  disapprove  these  "guidelines  If  substantial  changes  are  not 
made. 

For  your  Information,  I  am  enclosing  a  copy  of  our  response  to  the  Title  i:S^ 
gnidelluos.  We  did  not  attempt  an  exhaustive  catalog  of  all  the  problems  we  see, 
but  we  did  highlight  a  few  and  endorse  the  more  detailed  statements  of  the 
American  C^onncII  on  IMucatUm  and  the  National  Association  of  State  Univer- 
sltl«»,sand  I-and  Grant  Colleges. 
Sincerely, 

ravi.xG  K.  Dayto.s. 
Vice  Prcnidcn t  for  Academ  ic  Affa tr^t. 

Knelosnre. 

:v [ 0 NTA  .\A  State  U  n ivkhsit y, 
liffZcmatuMont.,  October  0,  li)7L 

DiBE<TOK,  Title  IX  0 uideijxes. 

hrfifirtmoit  of  JJoalth,  Ediwation,  a>td  M'etfarc  * 
Wanhinuton  l)X\ 

Dp\r  Srn'  In  r« spouse  to  ,\uur  requests  for  eommeuts  on  the  draft  guidelines 
for  Title  IX  of  the  Education  AnKudnienth  of  11)7 J,  wi-  wish  to  submit  the  fol- 
lowing from  Montana  State  Uni\ersit>,  an  Institution  that  will  he  affected  bv 
the  regulations  and  guldeliues. 

1,  (Imerfil  Oommint:  Sevi  raJ  educational  and  other  professlunal  associations 
are  snhmlMIng  aggregate  couiuients  based  on  Input  fmrn  their  professional 
KtnOsaud  member  institutions.  I  believe  thu.se  reironmiendations  will.be  generallv 
Honud  and  should  he  Coi.shrered  careful!>  before  final  gtdch'llneh  are  adopted.  lii 
parffHd.ir.  we  sjiy>ort  thnse  views  recommending  Uiure  specUicItv.  mure  examples* 
In  the  guidelines,  and  positive  Indications  that  the  provi.sions  <,f  HVi  (Kemedlal 
and  Anantive  Action)  do.  as  we  think  they  should,  or  do  not  applv  throughout 

We  also  support  the  need  for  a  clear  and  rea.souable  time  fi'ame  for  complb 
ame  (2  10  years  depemling  on  the  complexity  of  tlie  requirement)  and  the 
elhuhmtion  of  any  reference  or  requirement  In  the  reguiatJous  for  textbook  and/ 
or  eurricuhi  regnlathm. 

specific  C0MME.VT8 

2.  Section  80.52^f{ous(nff:  We  believe  it  is  unrealistic  to  expect  any  Institution 
to  ensure  that  off  campus  housing  bo  equal  for  both  se.xes.  We  strongly  suci'est 
"ensure"  bo  rei)Iace<l  by  "actively  encourage." 

3  Section  86.S1:  This  section  would  appear  to  consider  fraternities  and  sorori- 
ties, and  some  distinguished  honor  and  service  societies,  as  illegal  if  thev  use 
Institution  owuVd.leased  facilities.  The  historic  nature  of  these  organizations  and 
the  contribution  they  make  to  a  higher  ftdacatlon  experience  would  ^eem  {o  qualify 
them  for  exemption  from  the  regulatlons.  Since  exceptions  are  made  for  separate 
sex  housing,  it  seems  only  fair  that  exceptions  can  also  be  made  fop  fratemitleji/ 
sororities  and  traditional  honor  societies  (who  often  house  as  well  Vs  provide 
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other  advunUge*  to  their  meml>erH).  The  p/ovlslons  In  tl»l«  area  could  be  d^-aw^^ 
so  as  to  require  equal  opportunltleji  for/hoth  sexes  as  In  athletics,  and  housing. 
Thus,  both  fraternities  and  sororltles>/ouhl  have  to  be  available  or  none  auo\sea, 
and  honor  societies  for  both  sexes  orirone.  .....     ^      v  . 

4,  86M  Financial  Assistance: question  of  wills,  trusts,  scholarships  and 
awards  and  the  desexing  of  snoh  will  be  Extremely  complex  and  sensitive.  An 
extended  period  (WO  years;  ^jlionld  be  granted  institutions  to  bring  this  area 
Into  compliance.  Financial  aiJslstance  bequests  made  prior  to  the  guidelines  will 
have' to  be  dealt  with  by;^gal  procejiures.  Only  hew  ones,  after  a  specific  date, 
should  be  retiulred  to  be  Ui  immediate  eompHanee. 

5.  86.38  Athletics:/  .  .   4^       .  i  , 

a  Tifts  sectlon^has  become  one  of  the  most  controversial.  At  a  minimi  m, 
the  provision  f<)r  annual  poll  taking  to  determine  athletic  programs  should  be 
dropped  or  limited  to  lutramnrnl  programs  rather  than  Intereollegmte  sports. 
The  Impact  of  au  annual  poll  on  hiring  of  coaching  staff,  purchase  and  use  of 
facllltle»^and  equipment,  on  scheduling,  and  on  revenue  possibilities  via  radio 
and  TX  contracts,  etc.  would  be  chaotic.  Institutions  should  oifer  the  athletic 
procrhms  that  most  bene/lt  the  student,  the  area,  the  Institution,  etc.  and 
dedde  this  under  the  policies  of  the  Institution's  governing  board,  not  on  the 
Jbfasis  of  a  ptel^lsclte*  ,       ^   ,  .      „  ', 

/     b.  The  question  of  the  applicability  of  these  regulations  to  intercollegiate 
/    sportM,  most  of  which  do  not  directly  use  federal  funds,  is  lllcely  to  be  chal- 
leniMUl.  We  believe  that  since  intercolleglatq sports  are  part  of  an  instltiitlon  s 
ovenill  proKram.  that  the  Intent  of  the  regulation  Is  and  should  be  to  Include 
them,  but  that  Inclusion  should  be  reasonable  and  allow  for  disproportionate 
spending.  The  sport  of  football,  for  example.  Is  ebstly  yet  often  an  Important 
revenue  producer  for  nil  other  athletic  programs.  As  we  read  the  regidatlons, 
tliey  do  not  r^NiuIre  both  sexes  access  to  Intercollegiate  football  teams ;  on  the 
other  hand,  thev  do  require  that  other  athletic  opi)Ortunltles  he-i)rovlded  for 
women  at  a  fund  expenditure  level  that  Is  equitable,. not  In  total  cost  hut 
concept.  How  precise  that  equnllty  must  he,  however,  is  vague  and  the  guide- 
lines should  provide  cIhk  exanq)les.  The  guideline  exaniples  should  Include 
the  concept  that  Intercollegialu  and  Intramural  athUtIc  teams  should  bp  6pen 
to  both  sexes,  as  well  as  beparato  but  equal  teams,  where  practical ;  Le.,  tniCK. 
tennl.M.swImming,  marksnmnship,  etc. 
«  Subpart  K^HmpUnnncnt  Dhcnmimition,  In  this  area  Title  IX  Is  quite  similar 
to  Title  \  I  and  otiu^r  fecyml  pro\l«iiHis.  We  rcionnnond  that  any  duplication  be 
eliminated  as  It  often  liyils  tu  time  i,H)n>umiiig  and  wai>tt^ful  duplicate  reports  and 
fact  gathering  elTorls.  /  -  *  , 

"i.  Part  Time  Ucncmfi.SCOt:  „  ,         .  i.      .  ' 

a  This  secllVi  appears  tq  gd.heyond  the  intent  of  the  regulations  to  pre- 
vent sexual  di/'rlmlnatton  in. that  It  can  he  Interpreted  to  require  payment 
of  all  fringe yL'nelU.s  to  alLpari  time  emph».vees.  There  is  no  dennltinn  of  part 
time  enujIoyOes.  which  would  .seem  newssary.  It  W(udd  he  preferable  to  rede 
<*ign  this  t/ prevent  denial  of  fringe  benefit  pnrticipation  because  of  sev  and 
leave  ll/o  fhe  Institutions,  subject  to  othef  laws,  to  decide  what  degree  of 
enu>l()vihent  determines  fringe  henetlt  participation. 

(/The  vt.clion  on  access  to  enforcement  otlltlals  of  Institution  mmrccM  of 
Inffrnmtion  In  regard  to  eonqjllnnee  ami  Investigation  has  no  stattitory 
autlVritv  to  back  It  up.  Second,  the  statement  Indicates  a  lack  of  sensitivity 
to  tl\very  Importnnt  subject  of  constitutional  prhacy,  civil  libery  and  the 
natli>i\l  concern  about  excessive  Federal  Agency  demands  for  confidential 
ami  pc^onal  iiiforuuitlon.  There  should  be  some  clear  guidelines  and  Ilml- 

In  siuZm  Htate  irnlversity  we  i^elieve  the  draft  guideline^  need 

considerable  jJ>eeincirv  and  clarification.  We  Mieve  the  intent  of  th<?  ndt;« 
eliminate  sex/liscrlmiuatlon  meets  the  approval  of  all  educational  Inst  tutlon^ 
AVlth  reasoniideMuterpretntlons  and  reasonable  time  for  compliance,  the  rulc»< 
canV^o  sucre/^fully  Impleujented  and  will  achieve  tlieir  gonls.  aids  can  ne  accom- 
pli slJsd  on!  ill  »v  careful  and  clenrl)  definecr enforcement ;  enforcement  that  recog- 
nUc-H  tntSOf<ts  In  nmnpower  and  finances  that  will  have  an  impact  on  the  insti- 
tutions m^  of  whicli  are  already  exi>erlenclng  dimcult  fiimnclal  conditions. 
Patience  and  fairness  nmst  characterize  the  efforts  of  nil. 

Sinccrdy  yours.  ^^^^      jlcl.vrosu.  PreMcit. 

'     .         •  \  ^ 

c  m-  / 
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Michigan  Technological  Umversitv, 
Hon.  JAMES  G.  O'Haiu,  muphton,  Mich.,  Octol>orV„m. 

Home  of  Representatives, 
Washinffton,  D,0. 

.a?^''^  REPRK8EN-TATIVE  O^nABA :  You  are  duiibt  n>vare  of  the  amouiit  of  inter- 
miVanf?^*?^-*^^^^^^  ^"x^P^'if^il^^  expressed  in  tiie  proposed  regulations  .to  iuiple^ 
meiit  aitle  IX  of  the  Higher  Education  Aineiidments  of  1072. 

Attached  Is  a  copy  of  our  response  to  the  proposed  regulations.  Perhaps  after 
reviewing  our  comments  you  can  better  under.staud  our  concern  over  the  poSMhlo 
Impact  of  these  regulations  on  the  industry*  * 
Sincerely, 

Attachment  K.  U  Suirii,  PreMa'enf.  ' 

Michigan  Technological  Unuversitt, 

Tk.„.  ^  ^  .    nouohtofi]  M(Ch.,  October  J/,, 

DmxTOR  OF  THE  OmcEFoa  Civil  Rights:'  ^  h-^^n- 

Department  of  Health,  Edueatlon,  and  Welfare, 
Washhtffton,  D.O. 

Deak  Sm:  Attached  are  coiilments  your  oflice  rtMiuosted  on  the  propo.^ed  regu- 
lations to  Impleineut^Title  IX  of  the  Higher  Kdut  atiun  Amendnieuts.  of  1972. 

1  lease  note  Muitf;ur  respon.se  contains  tno  major  sections.  In  the  first  section 
we  have  roininented  by  appropriate*  subsection  number  on  tlio.se  provisions  ue  foci 
require  additional  consideration  hefore  final  pnunuls^ation. 

The  final  section  Is  a  reply  to  .four  hu  iti^tiun  to  cJninifnt  on  retirement henents 
imrt-ttino  emnloyment,  fringe  benefits,  and  textl»ot»Ii  content  as  they  niav  be 
.    «n.ected  hy  the  proposed  regnlation-s.  *  , 

Sincerely, 

...    ,  -     .  It  I/.  Smith,  Pmn/ow/. 

Attachments.  * 

S0.32  rC)  (2)  HOUSING 

,      This  provision,  as  written,  could  rei]ulre  an  institntiun  to  '  ln.su re"  equalitv  in 
ofTcam^ins  housing.  It  is  hv^t.ml  our  capability  to  insure  equalitv  of  ofil-cauipus 
Imusinfr.  therefore  the  regulntii*n  should  be  thaiiged  to  read  '  encourage"  equalitv  ^ 
of  oft'campus  housing.  * 

8C.35  (A>  FIN.\XGIAL  ASSI.STANCE 

Thi^  provision,  as  written,  would  prohibit  single-«eAed  >eholari!liips.  fellow- 
^hips.  or  other  forms  of  financial  aid  to  .student.H  and  the  Universitv.  An  Instltu- 
Hon  could  expect  to  lose  a  significant  portion  of  Us  financial  support  froju  will.s 
frnst<?for  other  bequests  if  it  would  be  requlretl  to  legally  change  existing  ugree- 
nients.  The  lei?al  costs  InvoUed  in  this  procedure,  particularly  for  tho.se  in.stitu- 
fions  without  a  legjil  staff,  would  undoubtedly  i,uggest  this  type  of  financial  sap- 
port  for  the  student  be  abandoned. 

New  language  shoifid  be  proposed  that  would  require  an  in.^titutlon  to'show 
evidence  IndloutJng  It  had  endcn\ured  to  di.s.-iuade  donors  from  originating  potent 
tlally  discrimiuatlnj;  awards.  This  proUsion  should  onh  ai»piv  to  financial  aid- 
received  after  the  efft^ctire  date  of  |he  ofl^clal  regulations.  ' 

80.41  (A)(1)  EMI»L0YMENT 

This  provi.don,  as  written,  is  unclear  as  to  whether  the  **eltIier/or"  approach 
III  section  8C.I0  (h)  (2)  w(iuld  be  iMMniib>lblc  Jin  pro\idlng  fringe  benefits  for  nart- 
time  employees  proportionate  t»»  those  offered  ptrinanent  full-tluie  employees.  It 
.  Is  also  unclear  as  to  (^octly  what  fringe  benefits  would  be  affected.  Thus  we  ask 
for  clarification  tin/ definition  of  •*i»roportiuiiate  fringe  benefits".  If  the  benefits 
themselves  must  be  4>rorated.  It  Is  difllcult  to  see  how  programs  not  dlreeth\ 
gearnl  to  salary  would  be  prorated.  Such  prv»|;ranLs*<;ould  be  prorated  on  the  ba?<U  v 
of  cost,  but  this  section  does  not  Indicate  uhether  this  would  be  acceptable. 

Sc.4«(M)  (2)  'rniNoi:  benefits 

This  provision,  as  written,  allows  colleges  and  their  staff  to  have  a  choice  In 
the  type  of  retirement  plan  they  pay  for  and  ijurtlclixite  In.  Both  types  of  plans 
allowed  under  this  provision  are  widely  use<l  and  consldere<l  fair  by  emplovers 
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in  business,  inaiistry  aiul  hlKliur  udiicatiuu.  W\  iitrMnKR  bUpliort  this  provisiun 
ns  written. 

KBTIISBMKNT  BKNEFITS 

.Tlie  Secretary  Uns  invited  eoinmeiits  on  the  possibility  of  Adopting:  the  Title 
Vil  nppruaeli  or  the  'uni*>t\"  approach  to  thii>  pru\ii»ion  of  thu  rutirement  fringe 
beuclita. 

Our  niajur  cuncern  uith  the  Title  VII  approaih,  \s  that  employers  would  he 
•required  to  make  larger  cuiitrihntiuiis  fur  uunien  than  for  iiiun  earning  equal  Hjy. 

Alternativojy,  If  HKW  were  to  atlopt  the  'Miuilsex"  approach,  this  would  elim- 
inate the  institutions  right  to  choose  ^\hat  tyin;  of  pensU^m  arrangeiuents  best 
suits  its  needs  and  tbo.ve  of  Its  employees.  This  approaih  would  require  that 
differences  in  male  and  female  luge\ity  be  Ignured  in  the  pricing  and  i»a.\nient 
of  benelits.  "Unisex"  advucates  wuuld  fashiun  a  new  nj<>rt.ilit.\  table,  show  ing 
a  single  mortality  rate  for  men  and  wunien  at  each  age,  aiul  setting  this  rate  at 
wliatever  level  is  most  Iikcl.\  to  prmluce  eiiou^l*  u*  nturtality  giiin.^  frum  the  nu*n 
to  cover  the  mortality  h>sses  fvvui  the  women.  In  reality,  thi.s  wuuld  be  a  transfer 
of  iMineflts  from  men  to  women. 

It  has  l>een  puinted  out  to  the  University  that  nowltere  has  it  been  established 
tliat  actuarial  tubles,  based  uu  ^tati^♦ticall.\  \alid  niurtality  rute^  and  the  scic-atifie 
application  uf  law  a  of  prulmhility,  (hscriminate  again^t  anyone.  Kother.  such 
taldes  are  n  two  factor  Uietliud  uf  .separating  annuitants  by  e\i>eited  duration  of 
life,  and  tliun-fore  expected  duration  of  pa> meats.  Tiie  fact  that  age  and  sex 
are  the  twu  objective  and  statistically  reliable  factors  UJjcil  in  (Icterndning 
cwiKjct^'d  rates  of  mortality  .should  not  be  construed  as  anrca.sonable  or  unlawful 
di.scriuiination  betweeiinien  and  woiiieJi  any  more  than  it  ^hoHld  br  construed  a< 
ujirea.sonabie  or  ujdawyul  diM  riuiinatiou  between  \tauiir  and  ohl  people. 

We  feel  that  fnipj>iii'r.s  .shouUl  lontinuo  to  ha\e  the  choice  «if  pnniding  either 
actuarially  equal  benelU.s  or  equal  Uionthl.s  benifit^  and  that  the  latter  choice 
>hould  include  the  right  to  eiiuali/.e  monthly  benolits  on  tlic  ba*i.s  of  realistic 
mortality  rates  for  men  ami  women. 

\Vuv  all  tlu'se  reasons,  thi.s  university  heUt'ves  tlii»t  the  either/or  approa<h 
already  in  the  proix>.sed  guideUncs  for  implementing  Title  IX.  iSectlon  SO.  10(b) 
<  Ji,  best  airt>mmodates  the  need.s  tjf  higher  education  wliiU'  also  acctimmodating 
the  letter  and  spirit  ol  incsent  and  peI^pc•ttl\l•  equal  iinpluvniUit  opi/<^rtUnit\ 
legislation. 

PAUT-TIAIF-  EMl'LOYMENT 

The  UniverMty  would  like  to  express  its  cona'rn  o\er  .Set.retaiy  Wcinbergei's 
dertnitiou  of  ";>?rnmuent  part-time  cMuployees'*. 
This  instituti«m  has  fjuir  general  categories  of  emph»\  ccs.  They  are : 

1.  Kegular  full  time* — tho.se  emplo\ees  who  work  or  are  intended  to' work 
at  least  0  con«<ecutive  months  at  forty  hour.*;  per  week. 

2.  Regular  part  tiiiie — those  eniplo\ee.s  who  work  or  aro  intended  to  work 
nt  least  J)  consecutive  mouths  a^  less  than  forty  honr.^  per  w  eek. 

3.  Temporary — those  enq)h).\e(s  whu  are  intended  to  work  less  than  0 
Con^eeu^ive  months,  regardless  at  nund>cr  of  hours  worked  per  week. 

4.  Students — those  eniplojers  who.-c  major  Intent  is  the  pur>;uit  of  an 
edueatiut.  and  whose  einphnment  is  seccuubir>  to  this  iJttrsult.  Students  are 
not  allowed  to  work  over  twcnt\  hours  per  week  except  during  vncatious  and 
semester  hreak.s*.  t 

Since  we  pro\jde  proportionate  fnlfee  benefits  to  our  regular  part-time  eui- 
ph>yees.  we  can  support  the  concept  of  including  these  euiphoees  in  the  regula- 
tions. liowTver,  we  feel  tliat  thc»  pKJposed  definiti'^n  is  nuicii  toi>  liberal  because: 

1.  One  aeadeude  semester  is  too  short  a  thne  span  for. an  enq>loyce  to  he 
eonsidered  "pennanent". 

2.  Since  fall- time  students'  jobs  are  secondary  to  their  education,  they 
shmdd  be  considwed  a  separate  group  of  employees  and  not  iuclnded  in 
thistiefiuidon. 

Thec^fore,  we  recommend  that  the  time  period  he  extended  and  that  there  i> 
a  el ea/ understanding  that  students  are  nut  included  in  the  (Jefinitiun  of  perma- 
nent pa  rt-time  employeeH. 

PART-TIMK  K\fPI/)VME>-T  AND  FTIOOE.  HKNKFITS 

The  Secretary  has  also  invited  comments  on  the  possibility  of  requiring  in- 
stitutions to  pro\ide  proportionate  fringe  benefits  to  all  "permanent  part  time" 
employees.  The  regulations,  as  written,  are  unclear  as  to  wliat  fringe  benefits 
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clarllicatlon  of  the  Secretary's  definition  of  propor- 

n„.nin^v^.n'^  doi>rovuie  hoHpltalizatioii  and  life  insurunco  to  oun  regular  parUimo 
emplo>'ees  this  nniversity  sees  no  difficulty  In  complying  with  any  provision 
Hnwl  o!l!f.ii"l^^"^*''"^  i^  V>-"l>*'rtionate  fringe  benefits  to  permanent  part- 

providing  that  the  deaiiition  uf  permanent  part-time  employues 

We  would  be  opposed  to  rpgH[Uions  wliieh  would  require  providing  propor- 
tionate fringe  benellts  to  student^  working  half  time  (twentv  hours  per  week). 
hecauHe  the  co5;t  of  such  provKsions  and  utir  pr(^blen^^  vvlth  employee  turnover  as 
It  afreets  (in r  hospitalization  oiirollinent  would  he  greatly  niuplified. 
»  „„;;^/»r'?\''^*^?"*"*^'"^'  ^'^"^  students  be  a  separate  dasbificatloa  of  employees, 
K  ;  ,!!  I        ^  pruDosi^d  regulations  on  sex  discrimiimtioii 

but  not  compared  with  regular  employees  in  regards  to  fringe  henents. 

THXTIJOOIf;  CONTF.NT 

We^yish  to  support  any  rea.sonable  effort  designed  to  eliminate  ".sexism"  in 
textbooks  and  other  materials  tised  In  the  edueational  process.  However,  Iwfore 
the  iwlt^ral  goverinncnt  and  educational  institutions  Wume  Involved  In  a  joint 
effort,  there  should  be  a  inntual  understamling  of  wiiat  constitutes  "sexism"  in 
these  materials. 

The  lack  of  any  inntualjy,  agreed  uiwii^uidelino^  defining  ••>exisni"  could  only 
Ming  about  large  Hcale  revisions  in  existing  nniterials  which  wmiid  lead  to 
Increased  cost  in  the  educational  process,  whieli  \\u  all  must  remember  is  paid 
for  by  the  students. 


Ai.piiA/OMrciioN  Pi.  •  ' 

^  :     ^  '  2^askvnic,sTe/7u,  October  A,  m.k 

Congressinan  Jamks  G.*  O'IIaha.  h  n- 

Ohu'mmni  of  the  Uouke  Spcf^ial  Subcommittee  on  EditcUtion, 
M'uHhitujtoiu  D,C, 

Pa\u  rt)N-(inKssMAN-  O'IIaha:  I  am  enclosing  a  copv  of  niv  letter  for  Alpha 
Oinicron  Pi  Koroiity  to  Mr.  Ca.spar  Weinbeiger,  Secretary -Health.  Education,  and 
Welfare. 

We.  like  other  women's  voluntary  organizations,  are  vitally  concerned  with 
,  the  plnpospd  regulations  f«*r  the  implementation  and  Interpretation  of  Title  IX 
of  the  Educator  Amendments  of  1072.  « 
Sincerely, 

*     '  Adki.e  IlrXTftx 

^  .  (Mrs.  Frederick  AV,) 

International  Premlent, 


Alpha  Omicron  Pr. 
*      ^  KashviUe,  Tcnn.f  0etoher2,I01L 

'  I  ^Ir.  CaSPAU  WKINIlKRGEn, 

>^ecrrtarif.  Health,  Kdueution,  ami  Welfare,  - 
WnHhin(jion,D.C. 

Dkar  Mr.  WiK>-nEfiGKfi .  Alpha  Omicron  PI  .sorority  Is  a  voluntary,  ^v•omen's 
winl  organization  of  college  s\  omen,  55.000  undergraduate  and  graduate  members 
with  chapterH  on  80  coljege  cnnipuses  and  numerous  alumnae  groups.  AVe  are 
meml)ers  of  the  National  I'anhellenic  Conference.  Campus  involvement,  com- 
uinnity  jjervice,  sfholarshln  achievement,  apd  leadership  opportunities  are  the 
hn«<N  of  our  organization.  Our  organization  and  l^s  various  activities  Is  financed 
exclnslvply  by  onr  members.  We  are.  howerer,  necessarily  Involved  in  a  working 
relationship  with  the  Universities  and  colleges  where  we  have  chapters. 

The  offlcers'and  memlMjr.'^liip  of  Alpha  Omicron  Pi  are  greaflv  concerned  with 
the  proposed  regidntions  of  IlKW.  published  on  Jnne  20.  1974  for  the.  Inter- 
prefntion  and  implenientation  of  Title  tX  "Prohibition  of  Sex  Discrimination" 
of  the  Kdticatlonal  Amendments  of  1072— speciflcally  with  Section  80.31  (b)(7j. 

The  above  pn^posed  reirulatlon.  on  Its  face,  lends  itself  readily  to  an  inter- 
pH'tation  tiMit  Would  prohibit  a  voluntary,  u omen's  organization  sneli  as  otirs 
from  restrirtlng  fts  memlK»rshlp  to  women.  While  we  must  assume  that  It  Is 
in^t  your  purpose  to  prohibit  a  voluntary  women's  organization  from  restricting 
its  membership  to  women  the  regulation  as  proposed  needs  to  l>e  clarified  on  tl^ls 
point.  We  inu)<t,  tJjcrcfure.  prutett  the  regulation  as  drawn  and  request  that  It  be 
clarified. 
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If  the  above  proposed  regtdaMon  Is  to  ho  ooiitiMiiod  In  its  present  form;  it 
'  nnist  be  regarded  as  nnalid  be^'ause  It  exceed^  and,     f»<^t  /V'-^H''I!^  nf«%h^ 
the  staiKhirds  provided  by  Congress  in  the  li)T2  Kdneational  Amendments  1  ho 
Inconsistency,  and  therefore*  tlie  invalidity^  is  made  e\en  clearer  wlien  tlie 
Kdncational  Act  Is  viewed  against  Section  S04(h)  of  the  Higher  Kdncation 

Since\here  Is  no  indication  tlmt  Congrc^>,  cuntumplated  prohibiting  a  women's 
voluntary  organization  from  restricting  its  membership  to  woineii,  the  regnla-. 
tion  in  question  wonld  have  to  be  treated  as  invalid  and  contradictory  to  the 
basic  legislation  as  passed  by  Congress.  ,         .  ^  «nn« 

It  Is  well  recognized,  of  course,  that  a  voluntary  association,  sucJi  as  ours, 
Is  fundamentally*  protected  In  its  right  of  association  i^y  tlie  First  Amendment 
and  other  provisions  of  tJie  Constitution  of  the  Unlteil  States.  Ihls  must  be 
regarde<l  as  Important  In  Interpreting  the  scope  of  the  statute  as  passed  by 
Congress.  If  tbe  statute  were  given  a  Contrary  meaning  through  the  Issuance  of 
regulations,  the  regulations  would  be  In  conflict  with  .the  Constitution. 

The  objective  of  the  legislation  as  passed  by  Congres^s  was  to  exiMind  (>pi)or- 
'  tmiities  for .  women— .not  curttll  them— this  we  applaud.  It  m'ouIU  Ik?  incoa- 
gnious  indeed  to  Issue  regulations  under  such  a  statute  that  would  prohibit  a 
voluntary  women's  organization  from  restricting  It«  memberslilp  to  women. 

m  light  of  the  purpose  of  the  leglulatlon  to  further  opportunities  for  women, 
the  regulations  should  not  be  left  to  a  ''case  by  case"  Interpretation  so,  many 
times  mentioned  In  Regional  meetings  of  IIBW  this  summer.  We,  therefore, 
rerpient  a  «pecific  clarification  for  voluntary  women's  organizations  such  as  o\irs. 
Sincerely,  »    ^  „ 

^  ADKI.E  K.  HiKTOX, 

(Mrs.  Frederick  W.) 
'  International  President. 

Tau  Kappa  Kpbilon  Intf.knational  ruATKiiNiTY, 

Oetober  5,  197i. 

Mr.  Pfixea  B.  Holmes,  . 
,     Direetor,  Office  of  Civil  JtighU, 

Department  of  Health,  Education,  and  Welfare, 
^Vashinffton,  B.C. 

Dear  Mr,  Holmes:  Attached  in  a  copy  of  tlie  resplutlon  adoptM  by  the  Grand 
Council  (Board  of  Directors)  of  Tau  Kappa  Kpsllon  International  Fraternity 
regarding  Title  JX  and  the  proposed  rcgulatlojLS  as  piibllslied  on  June  20,  1974, 
In  the  JWeral  Register.  '  ^       ^  ^  ^  , 

It  Is  tlie  opinion  of  our  Fraterhlty  that  the  proposed  regulations  are  definitely 
efforts  on  the  part  of  the  Department  of  Health,  Kdncatlon,  and  Welfare  to 
expand  upon  the  Intent  of  the  legislation  of  the  Higher  Education  Act.  The 
Waggoner  Amendment  of  lOOo  to  the  Higher  Education  Act  as  well  as  Title  V 
of  the  Civil  Rights  Act  Of  1964  exempts  the  practices  and  Internal  operations, 
including  membership  selection,  of  fraternal  organizations  from  the  Inter> 
ference,  supervision,  or  control  of  agencies  of  the  Federal  Government. 

We  request  a  positive  stntenient  from  the  Department  that  fraternities  and 
sororities  are  still  specifically  exempt  from  any  harabsnient  by  employees  of 
the  Department  of  Health,  Education,  and  Welfare,  and  that  these  organiza- 
tions cannot  l)e  ni>ed  as  the  threat  Uo  witldiold  federal  funds)  to  university 
presidents  and  administrators. 
Sincerely  yours, 

T.  J.  ScnMiTZ,  Executive  Director, 
Enclasnre.  "  ' 

R^;soli;tio.v  Auoptw)  m  ruK  GttAM)  C'oincil  of  Tai  Kaita  Eksii.on  Jmui- 
f  ^        NATIONAL  Fraternity 

Whereas  Tau  Kappa  Epsilon  International  Fraternity  has  o\tr  300  chapters 
\Utlt  mure  than  10,000  undergraduate  members  In  In->titutlun.s  ^jf  Higher  Ediun 
tlon  tlirmjghout  the  United  Slates :  and 

Wherwis  Tan  Kappa  Epsilon  Is  a  priyate  niend>er«hlp  organI;tation  dedicatoil 
to  .M'Cnrlng  benefits,  inttllectnal,  social,  and  moral,  from  a  tlo.-tr  ft'lIo\\.ship  among 
male  stndeiitii  in  good  standing  on  campuses  tthere  cliupters  are  cstabllshetl .  iind 

Wliereas  Tau  Kappa  Epsilon  does  not,  nor  has  Itc\er,  restrlcttd  menibership  on 
artificial  barriers  of  Race,  Creed,  or  National  Origin ;  and 

er|c  fiGv; 
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Whereas  the^goal  of  Tau  Kainm  Epbilun  l.s  to  a^iaent  the  formal  education 
derived  through  the  classroom  and  further  broad  educational  purpose  of  the 
•Institution  by  promoting  loyalty  and  pride ;  and 

'Whereas  the  educational  value  of  fraternities  as  an  adjiuictto  a  well-rounded 
education  have  long  been  recognized  by  such  institutions  with  relationships  es- 
tablished at  eacl\ school ;  now^  therefore,  b<rit  '  ^ 

Resolved  by  the  Grand  Coi^cil  of  Tau  Kappa.Epsilon  International  Fraternity, 
TImt  it;  is  the  clear  intent  of  Congress  tliat  the  provisions  of  Section  804(b)  of 
Higher  Education  Act  of  1065  Continue  to  be  in  fnll  force  and  effect  and  that  Title 
IX  and  the  proposed  regulations  as  published  on  June  20,  lOii,  in  tlie  Federal 
JiCffister  ha\Q  no  bearing  on  or  meaning  witli  resi>ect  to  Tau  Kappa  Epsllon  ;  and 
bo  it  further  ^  - 

Resolved  That  the  Department  of  Health,  Education,  and  Welfare  refrain  from 
iniplonientirig  the  proposed  .regulations  to  tlie  detrinjent  of  the  educational  bene- 
fit's to  be  derived  from  the  partnership  philosophy  devt'lopcd  carefully  over  the 
j'ears  on  many  college  and  university  campuses;  and  l)e  ir^urther 

Resolved  That  copies  of  this  resolution  be  disseniljiated  to  all  chapters  of  Tau 
Kappa  Epsllon,  all  Institutions  which  host  chapters  of  Tau  Kappa  Epsilon,  all 
Alumni  njenibers  of  Tau  Kappa  Epsilon,  Members  of  Congress,  and  all  otlier 
parties  interested  in  preserving  the  freedom  of  Institutions  of  Iligfter  Education 
to  determine  how  they  can  provide  the  best  educational  experience  for  tlieir 
students. 

T.  J.  SCHMITZ, 

'        Exeeutive  Director. 


Tufj  Professional  IxTERFK^VTEKxiTy  Coxfekencf^ 

OetohQr7,mff. 

IU*n.  .Tamks  G.  OmABA 

House  of  Representatives,  •  *^ 

Kashinffton,  D.O.  « 

Oe^vu  Sm:  We  shall  api)reclate  your  using  your.good  offito  as  a  member  of  the 
riHUse  Committee  on  E?ducatioh  and  Labor  to  obtain  a  revision  in  the  proposed 
roijnlation  implementing  Title  IX  of  the  Education  Amendments  of  1972  in  Hue 
with  our  comhient  to  the  Office  fot  Civil  Rights,  enclosed, 

Since  the  deadline  for  public  comment  on  this  subject  is, October  15, 1&T4,  your 
prompt  action  on  this  matter  Is  of  great  importance  to  us. 

Thank  you  very  much. 
Res^ectfully  yours, 

,  .  EiiwiN*  Small,  President. 

Enclosure.  %■ 

THK  PnOFKSSJOXAT.  TXTKIlFrtATKRXITY  CoXFKKKXCB. 

Octoher  7, 

Mv.  Pktf;r  E.  Holmes. 

Director.  Office  for  Civil  Rights,  Department  of  llbalth,  Edueation,  and  Welfare, 
Washingtonf  D.G. 

IVak  Jfu.  HoLMKs;  On  behalf  *>f  the  member  fraternities  in  tho  Professional 
luterfratornity  ronfcronce.  we  stjhndt  this  \AWv  as  a  comment  on  tJie  proposed 
regulation  implementinff  Title  IX  of  the  Educatitm  Amendments  of  1972,  puln 
lislicd  in  the  Federal  Register.  .Tuno  20. 1074. 

^  Baeic ground  Information:  Estami.slied  In  102S,  tho  Profpssi<mal  Intorfraternity 
Conforonce  has  as  mend)ers  twdnty^ve  national  fraternities  in  eleven  profes- 
Qiiinal  fields^  'tlipsp  fraternltips  have  inUhttcd  over  0^0,000  members  thmugh  more 
than  1500  rolleiriato  chapters. 

Tho  PIO  recognizes  the  right  of  each  fraternity  to  determine  its  own  memlier- 
ship  requirements  a  riglit  protected  from  federal  ocmtrol  by  tho  Waggonnor 
Amendment  (Section  804(h)  of  the  Higher  Education  Aet  of  lOO.*)).  Althouch 
«jonio  of  our  member  fraternities  admit  members  of  both  sexes,  others  do  not.  We 
see  the  proF)ftse<l  regulation  and  smnmary  statement  as  going  far  beyond  the  pro- 
visions  of  the  law'and  representing  indirect  encroachment  into  the  niemi>ership 
practices  amMntcrnal  opJTati«»n  of  prhatel.v  funded  organizations.  Establishment 
of  such  a  precedent  would  pose  a  sid>stanfial  tlireat  to  the  future  of  these 
organizations.  ' 
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« 

We  iiute  With  intcrtx^t  that  wuiuea'.s  fratumiUes,  which  are  apprupriately  in- 
t|.'rcj>U*d  in  eiiiialiO  ot  vititotUnnt^  for  womtJi,  al«o  oppobu  this  i/ropo^eil  reguhi- 
tion. 

Hclattomhtp  to  IfistUuttoiii  of  lUyhcr  Edutatton:  In  regiinl  to  adiuibbiunb,  siii- 
gle-hu\  private  uiulurijr^iUuate  c>v,hoois  are  exempted  iu  the  law,  as  aie  also  public 
umleri;ra dilate  .schools  wifti  aueli  traiiitioual  re^;ulations.  Tlierefure,  it  is  loi^ital 
that  frateriiitieiJ  with  the  same  tniditional  re^juhitionb  ^liould  be  exempted*  Sueli 
exemption  i>iiuuld  be  ^peeilie  iu  the  regulation  in  order  to  a  void  iiieon;?ic>lent  later 
pretatimis.  To  study  eaeh  eabe  iudi\idually  uould  rebuit  in  e.MirI)itunt  expenili- 
l\ires  by  the  Otiite  for  Ci\il  Uight^?.  the  inbtitutioUb*  and  the  oiganizatlons.  De- 
bftite  Sectiuji  i>0-l(b>  of  tlie  Higher  Kdatation  Aet  of  10(>5,  the  sumniary  statement 
of  the  pryi>«i^,ed  regidation  alone  ni eiiUoub 'that  Paragrapli  8C.31(b>  i7)  might  ai>- 
ply  to  otlieijll  institutiomil  banetion  of  a  profeubioual  or  boeial  organization/*  This 
Ia  lontniry  to  jour  written  and  &pi>ken  comments  on  the  applieation  of  the  pro- 
poj^ed  regulation,         '  *  '  . 

We  know  of  no  ea.'^e  in  width  a  fraternity  is  finaneially  supported  by  an  institn- 
ti^ai.  No  fraternity  operates  as  a  niouopol>  preventing  other  fniternities  adniitting 
the  other  or  holli  sexe.^  from  equal  acce.^^s  to  the  school's  benefits.  f  / 

Ifcrommcndul  Ucnifiotivf  the  rriApuHcil Ktfjulativn ,  We  propose  that  the  regu- 
lation he  revibcd  to  make  Paragraph  80.31ib>(7)  read;  *'Aid  or  iKjriictnate  dis- 
crimination againbt  any  i>erson  by  substantially  assisting  any  ageney,  orgnniza- 
tiou  (except  any  fniternal  organi/Jition,  fnUernity,  sorority,  private  club  or  re- 
liguius  organi/.alii»n  whieh  is  Unanced  froni  funds  deri\eti  froui  i>rivate  soureesjj 
or  an>  person  that  discriminates  on  the  tutsis  of  sex  In  providing  any  aid,  bene 
tit«  or  service  to  students  or  employees ;  or". 

Further  we  propose  tJiat  the  .summary  statement  he  revised  by  deleting  fnun 
the  remarks  relating  to  Paragraph  8C.31th)(7),  the  words  **or  to  ofHeial  insti- 
tutional sanetion  of  a  professional  or  social  organization." 

Sueli  revisions  would  ehirlf.v  the  regulation  In  line  with  the  Waggunner  Amend- 
ment wiiich  Is  already  applicable. 

Uesi>ectfully  submitted. 

^    '     ^  Ekw'in  Smau,,  President. 

Delta  Delta  Dklta; 
*       Indianapolhf  Jnd.,  October  (T,  JOVf. 
DhAK  REPRESE\TATn  E  O'H.uiA :  I  w  ish  to  urge  you  and  your  committee,  the 
IIou^e  special  Std'Coinmittee  on  Kdut  atioji,  to  Mtpport  oxemptiuu  forjraternities 
and  .Miroritie.s  under  gidtlelines  proiK>sed  l>y  IIKW  to  implement  Title  IX  of  the 

Kdmational  Amendments  of  1072.  Tlie.^e  guidelines  as  proposed  at  pre>ent  do 
not  nmke  an  oeniplion  for  fraternities  ami  Sororities.  These  guidelines  are 
uneh'ar  and  would  l*e  suhjeet  to  difterent  interpretations  l>y  Regional  offices  of 
IIKW.  Kurlliennore.  these  giddelinet*  are  contrary  to  Section  SOU}))  of  the  Iligher 
Education  Act  of  llxri,  I  liope  you  will  do  e\erything  you  can  to  gain  this 
exemption.  .  ' 
Sincerely, 

Donne  Sghaeffeu. 


OKLAHOAi.v  Gitt,  Okla.,  Octohcr  2,  lOlf//. 

Hon.  .Tames  0.  0*11  ar a* 
lfou,^rof\Rej)reseniativcSf 
WaAhinfftOfu  D.O. 

Dkau  C'oNOREssAtAN  James  0.  OIIara  I  I  am  writing  on  behalf  of  Sigma  Xu 
Fraterntty  on  a  matt<.*r  wltleh  affects  a  large  number  of  jour  constituents  w  lu»  I^e- 
long  to  tlds  Fraternity  and  to  other  college  social  fraternities  and  sororitie.s. 

The  prt>posed  regulations  publi.sheil  on  June  20, 1074  for  the  lafcn^retation  and 
implement atliai  of  Title  IX  of  tlie  Kdueatitm  Amendnienfs  of  1072  are  an  attt  mpt 
on  behalf  of  the  Department  of  Ileal th.  Fduoation,  nnd  Welfare  to  do  indirectly 
wiiat  the  Ci>ngnr>s  of  the  United  States  has  clearly  denied  them  the  rigid  to  do 
dlreetly. 

SiK»('ifleally  the  regulations  in  Part  m  attemi^t  to  regulate  the  mend)er.»*hip 
praetlee.s  which  have  e.^i^ted  for  approximatel>  two  hundred  jears  in  the  social 
fraternity  system  in  this  nation. 
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This  Is  In  clenr  \iolatlon  of  ilm  Wai;i,'imner  Aniemluitut  of  lOiJ.")  io  the  Higher 
Education  Act.  It  Is  i\\M>  in  \Io!iitlim  of  Title  V  of  tliu  Civil  UiglUs  Act  of  19(5-1 
ulmh  oxvnij;tt'ti  tlic  iiit-ailansliii)  pncituei*  aiid  iuUTual  opera tion.->  of  fratiTiial 
orputizatloiis  froiu  tlu*  sniMTvi.slon  or  control  of  FedernI  agencies. 

A.S  the  attatlieil  protfht  to  the  Dt  imrtnieiit  of  Ilealtli,  Kducation,  and' Welfare 
indicates  Signta  Xu  KratiTuIt.v  l^elU  ves  tlie  pro|niMd  ngulahons  uouUI  l>e  *in 
unl.iwful  intrusion  n|H)n  the  legislative  |M*wei^  of  tlie  l-nited  States  Congress 
and  upon  tile  conhtitutioiiaII.\  guaranteed  rights,  t»f  tlie  citi/.ens  of  this  nation. 
We  aslv  ,\onr  iifter\ entUai  on  lielialf  uf  ,\our  constituent:*  who  are  niundmrs  uf 
college  social  fraternities  aud  sororitie.s. 

Signni  Xu  Kraternit.v  was  organized  in  1.S09.  Jt  has  147  CImpter.*?  hxated  In 
many  of  the  famous  unversities  and  colleges  of  the  nation.  Tliej  are  siatteri'd 
from  tlie  East  tc  the  West  Coast,  one  in  Canada,  and  tIle.^  reaeli  doun  to  tlie 
(Sulf  of  Mexico.  8ignm  Xu  is  one  of  the  largest  Imt  not  tl»u  Iargt»st  frateniit.v  in  the 
nation.  Millions  of  people  are  involved.  "  9  * 

Kespectfull.v  sid)niit{ed  for  .vour  consideration, 

Krrktt  R.  Xkwbv. 
\  ^  Pas t  Ucgcn t  {Nat io na I  PrcsUlen t ) . 

In  Hunimnry,  we  Mieve  that  the  propo.sals  proposed  on  June  20  are  unlawful 
and  unworkable.  We  believe  they  will  cause  const deralde  harm.  We  also  l>elleve 
that  thc.T  are  a  clear  and  undeniable  attempt  on  the  part  of  the  Department  of 
Ileal  til,  Kducation^  and  Welfare  to  broaden  beyond  reson  the  Intjent  of  the  legisla- 
tion and  therefore  constitute  an  infringement  of  the  right  of  Congress  to  enact 
the  laws  which  govern  this  nation.  These  regidations  should  hi  revised  in  con- 
formity with  these  and  related  objections. 

*    Re«ptctfully  submitted, 

WnxiAM  K»  Amiott,  E^tccuUvc  Secretary. 


lNDi.\XAi"0U8,  Tnd.,  October  2,  i</7.f. 

Representative  Jamks  0.  0*IIara, 

ChaimKm^  Hounc  Special  Subcommittee  on  Ijducat ion, 

Wa^hinffton,  D.C. 

Dbak  Snt:  It  is  with  deep- concern  that  I  call  your  attention  io  the  proposed 
plans  made  by  the  Department  of  IleaHh.  Kducation.  and  Welfare  to  implement 
Title  IX  of  the  RducatI(Snal  Amendments  of  1072. 

There  are  several  portions  of  these  plans  with  which  tdlsagree,  but  I  call  your 
attention  specifically  to^Section  ^..'il.  It  implies  infringement  of  an  individuars 
right  of  association  as  guaranteed  by  the  First  Amendment  to  the  United  States 
Constitution.  If  this  regulation  Is  adopted  as  proposed,  it  would  niean  the  destruc- 
tion of  many  fine  women's  organizations,  traditionally  associated  witli  institu- 
tlon««  of  Jiigher  education,  such  as  Mortar  Board  and  Alpha  T>amlKhi  Delta 
(leadership  honoraries)  and  Mu  Phi  Alpha  and  Phi  Chi  Theta  (professional 
lionorarles). 

I  call  your  attention  also  to  Section  80.62  whlcii  sets  up  a  system  whereby 
nH*Ipients  (.schools)  are  guaranteed  the  right  of  eouu.sel  or  appeal.  There  is  no  ' 
similar  gimranteo  of  right  of  api)eal  for  the  Complainants  f/or  example,  a 
woman's  honorary  society) ^ 

Section  40S  B  of  the  Higher  Education  Amendment  of  IfKW  (.Tlie  Waggonner 
Ameiylmt'Ht)  speclficnlly  forbid.s  any  depart*,  nt,  agency,  uflicer  or  employtn?  of 
the  T'nited  States  to  exercise  any  direction  or  control  over  uiembership  practices 
or  internal  oiK)rations  of  atiy  fraternity  organization,  .sororit>.  private  club  or 
rcJiginus  organization  at  an  histltutlon  of  higher  cducntioh  financed  exclusively 
by  funds  derived  from  prix-a^  sources  and  who.se  fadlitiW  are  not  owned  liy 
such  institution.  With  thfk'-frp(>pt ion  of  tlie  propos'Hl.  regidations  to  Title  IX  it 
would  appear  thatifflw  is  attempting  to  accomplisli  indlrectlv  what  it  is 
strictly  forl)lddej>l^5^Congressfoaccompll.«h  directly.  :  1. 

It  w'oiild^JrtH*ar  that  HEW  has  overe,\tended  its  authority  and  distorted  the 
Intent  ot  t^ongress,  ' 

T  nslc.  plepse.  tlmt  >our  coninilt(i;p  review  these  proposed  plans  to  implement 
Title  IX  before  they  become  law. 
Sincerely,  ^ 

\  ^      Dorothy  M.  SkiNneh,  (Mrs.  G.  W.)- 
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Alpha  Tau  OifKOA  'FR.VTKRXiTy. 
Champait/ii,  ///.,  October  1,  W'l. 

Hon.  Jack  Kemp,  ' 

I'.Si.  Iloufie  of  Jteprcscntativcs, 

Wftuhlnatoti,  B.C. 

Dkar  Oi>.Noitiiss.\rAN  Kkmp  .  I  write  to  juu  foda.v  bfcau.se  of  n  very  real  concern 
voiced  l)y  members  of  Alplm  Tan  Oinefn  Frnternity.  ami  Indeed  "»  f'-jjtermties 
as  well  as  sororities,  growing  out  ot  proposals  I).v  tlie  Office  of  CIv  I  «ig'|ts. 
towawl  luiplementkig  Title  IX  of  the  Amendment  Acts  of  1»(2,  with  specitle 
reference  to  part  80,  released  on  .Tune  20  of  this  year. 

To  I.e.'st  summarize  tlie  Issue.s,  I  have  enclosed  several  pieces  of  e^rfespondence 
and  articles  reviewing  our  problem  and  of  the  particular  eonlilct  the  mA\ 
regukition  proposals  have  with  Section  mW  ot  the  Higher  tdncntlon  Act  of. 
m)r,.  which  we  miderstnud  is  binding  and  specifically  protects  fraternities  and 

*''"S(ilMu.  Xothing  contained  in  this  act  or  any  other  act  shall  be  eonstnicd  to 
authorize  any  department,  agency,  officer  or  employee  of  the  I'nl  «!  States  to 
""erclse  any  direction,  supervision,  or  control  over  the  men.bership  practices 
or  internal  operations  of  any  fraternal  orgnnlaitlon  fraternity,  sororltj,  prhn^^^^ 
club  or  religious  organization  at  an  institution  of  higher  e<Iucntlon  (otlier  than 
a.-*ervice  academy  iir  tlie  Coast  Guard  Academy)  which  is  finnneed  exe  usively 
by  funds  (Ierive<l  from  private  sources  and  whose  f.lcllitles  are  owned  by  such 

'"ins  our  contention  that  Title  IX  was  not  designed  to  license  IIBW  to  a|sert 
jurisdiction  over  all  .fraternities  and  to  otherwise  infringe  upon  tlib  eons  Itu- 
t  oiial  rl"h^^^^  Alpha  Tan  Omega  and  other  fraternal  orgnnl-zatlons  sq  long 
ar  itidrershlp  wn^^^^  to  race,  color,  creed  or  "nt'onnl  orlRln 

Ra  1  er  the  or  glnal  legislation  secme.l  .Ieslgne<r  to  discourage  se.x  dlsorl.nina  lo . 
Ill  admissions,  employment  and  equal  opiwrtunity  in  programs,  In  academic  insti- 
tutions support  wliolly  or  partly  with  Federal  funds.  V 

While  T  tie  IX  does  not  refer  directly  to  frater;iltle.s  and  sonorities.  It  is 
Pie  r  froni  several  reports  that  IIBW  .<!upiK)rf.s  IntenK^etati.m  clearly  in  vlolat  o 
of  Son  |o.l(b)  of  the  Iliglier  Education  Act.  One  suggestion,  therefore,  wo  i  d 
He  to  Include  in  the  Anal  language  of  Title  IX  tlie  same  e.vemptlon  protecting 
fmterual  organizations  imder  prior  aet.s.  to  read-as  follow-s  : 

"Xothing  in  these  regulations  or  any  others  Implementing  Title 
coiistr  led  as  authorizing  tlie  Oepartment  of  Ilealtli.  Educa  lo it,  and  Welfare, 
agS^^^      its  officers,  or  any  person,  under  the  supervision  or  gontrol  to 
ImiulKto  or  investigate  any  .nember..)ilp  practices  of  Internal  operations  of 
anv  ciillege or  university. 'frnternity  o"r  sorority.'  , '.„„  h'.a 

Vs  I  understand,  von  are  a  memlier  of  the  House  sub-connnittee  studying  the 
pr;)^a  ami  aZinber  of  Alpha  Tau  Omega  ;v>iich  will  he  .  Ireet  v  «ffeet«  by 
he  imDlications  jind  encroachments  suggested  by  Title  I^- ^  P'""'  ^""'^.'"f^n 
;^!^tIoi!  and  support  to  the  right.s  we  believe  cleariy  protect  Alpha  Tau  Omega 
and  all  fraternities  and  sororities.  , 

XoiiMAN  B.  nrrcHiE; 

l-iiiclosures.  Fk.vternity  and  Big  Bhothek  •  , 

Over  the  Piiat  ten  years  the  fraternlty/.sororlty  sy.stem  has  mortd  »"•""«!'  » 
serle'  of  crimes  •vhicl\  may  have  profoundly  airecfc<l  Its  very  ™K,W 
an  a  tempt  to  explain  and  document  the  developing  problem.s  now  contronfing 
? lie  I  r  vate  social  organizations  to  which  many  collece  student.s  lielong.  , 

Kecliinin''  In  iwa  the  U.S.  Conunisslon  on  Civil  RIglits  began  a  wl(  espread 
liK.  ilrv  .^fng  a  I^iigthv  duestionnalre.  Into  membership  selection  policies  of 
fr«ternUIes  ami  sLr  tie^^  a  result  of  the  very  obvious  Invasion  of  privacy 
InTo  Ihe  internal  affairs  of  private  social  organizations,  fraternity  leaders  as 
win  ai  manv  Conpre^  expressed  gr«vo  concern  wWoli  residted  in  ^vbaHias 
I  «"n"e  known  as'^the  Conner  Amendment  to  tlje  mgher  ^^l""*"!;^  ^ct 
10«.1.  or  in  precise  terms.  Section  804(b).  Public  Law  SO-m  i9  Stat.  iJiy.  .>o- 

''*'aT.roii?hS'intervenlng  years  gradnal  eneroachment.s  Imve  oontlntied.  uUllT 
In  Uir?orm  of  required  statements  denying  discrimination  on  the  ''f  M  ^-^^^ 
color,  creed,  or  national  origin-suggested  by  a  team  from  nBW-*as  seeh  In  a 
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letter  from  E.  Garth  JonkliiS,  Assistant  iJean  for  Praturnltifs.,  Aulmru  Uni- 
versity, Nov.  27.  11)73.  Recently,  liowever,  a.s  a  result  uf  Title  IX— Pruhihiticni  uf 
Sex  Discrimination,  a  part  of  the  E(lntati<ni  Aniundnienty  of  1972,  I'ublif  Law 
92-318,  92u(l  Congress,  S.  Go9,  June  23.  1072.  edncators  and  adniinistraturs, 
alter  a  visit  by  Doiiartment  uf  Health,  Edntatiun,  and  Welfart*  or  the  Omue  ut 
Civil  lUghts  officials,  have*  rttiuested— M/utt*  huvt*  dcnuinded— fraternities  and 
sororities  deny  discrimination  on  tlie  baAl.">  of  nice,  color,  creed,  national  origin 
or  ifCXf  which  is  clearly  docnmentod  in  a  memo  from  Gary  M.  Pentield,  Dean  of 
Students  Groni)s  and  University  rrogr^jii.s  for  tlie  UniverMty  of  Cincinnati,  Feb- 
ruary 21,  1073.  Xo  great  concern  \\a:5  noted  uiUil  two  news  items  appeared  in 
recent  months  (THE  WASIIXXGTOX  POST,  4-18-7.1,  "Delta  Sigma  Pi  Seeks 
Reversal  of  IIE\V  Unling'*  and  THE  DALLAS  MOKXIXG  XEWy.  4-20^71,  ^-Hig 
Brother  Invades  SMU  'I'lm  Fall"),  as  very  real  threats  to  the  systenu  These  two 
actions,  initiated  by  HEW,  reveal  iv  program  of  DIKECT  and  IXDlRKCt  in- 
yolvenxent  into  the  intenml  affair:*  of  fraternal  organizations  e.\presj,lv  pro- 
hibited by  Congress — 

Nothing  in  this  Act  or  any  other  Act  shall  be  construed  to  authorize  anv 
<lepartment,  agency,  officer,  or  employee  of  the  United  States  to  exerfti.so 
any  direction.  suiK»rvision,  or  control  over  membership  pracfiees  or  internal 
operations  of  any  fraternal  orgjini/.atlon,  fraternitj,  sororitv,  private  eluij 
or  religious  organization  at  an  institution  of  higlier  cducjitiun)  ot;hcr  than 
a  service  academy  or  the  Coast  Guard  Acadi'mj  )  which  i.s  fmauced  e.xelu.sivc- 
ly  funds  derived  fruui  private  sources  and  whose  fatMlitics  are  not  owned 
by  such  institution.  *  •  ' 

IlEW,  explaining  the  proi^sed  regnlation.s  implementing  Title  IX,  published 
in  the  Federal  Register,  June  20,  1971.  claims  that  an  institution  (a  reeipirnt 
^'^chool)  may  not  assist  or  snpitort  a  discriminatory  organization,  and  in  deter- 
mining whether  (^r  \wt  there  is  a.^si.4anve  they  will  look  at  tlie  Mibstantialitv  of 
support^  financial  support  or  ipiantum  .supi>ort,  plus  the  rehitiunship  of  the  ul;,'a- 
nizatioa  to  tlie  educational  mission  of  the  institution.  In  short,  IIEW  ofllcmls 
have  declared  that  iiiry  organir-ition  which  .is  disuiminotory  and  which  is  a.s- 
*<isted  by  the  institution  would  be  forbidden  by  the  proposed  regulation— frater- 
nities and  sororities,  mny  not  discriminate  b>\^e.\  in  mcmbershii>/election. 

IJy  recpiiring  recipient  schools  to  produce  'To^itiNC  Action  Keports,**  IIE^V  is 
<jnbtly  and  indirectly  trying  to  eneomiKiss  student  groups  int(»  an  inmgined  "close 
relationship"  to  the  educational  mission  of  the  institution.  The  soK^ailed  **ser\* 
,ioes'*  support*'  or  ^'assistance**  is  in  fact  available  to  all  studenU  as  individuals 
or  in  small  groups  (Supra,  Univ.  of  Cincinnati). 

Fraternities  and  sororities  receive  no  Federal  funding  and  pay  rental  fees  as 
any  other  students  do  for  dormitory  or  slndlar  facilities.  In  n!ost  cases  tlicsc 
organizations  are  domiciled  In  private  liousing,  on  private  land,  derived  from 
private  funding.  Whatever  .services,  are  rendered  by  an  institution  for  assocm- 
tional  activities  are  regidatory  and  liaison  as  to  the  frateruity/Sororitv  svstem. 
so  payment  for  stuli  functions  can  in  no  sense  be  characterized  as  funding  of 
fratendties  and  sororities. 

IIBW,  according  to  Mr.  Holmes,  claims,  "The  openitive  language  in-St'ction 
80Kb)  is  ,  .  fluanced  exclusively  by  fundsMerived  from  private  sources  and 
whoso  facilities  are  not  owned  by  such  institution."  IIEW  ignores  the  Intent  of 
Congress  ns  expressed  in  the  following; 

EXmVCT— COXGnESSION'AL  KECOHD — PAGK  2G71 1— OCTOHEn  20,  lOG.", 
89Tn  CONGRESS— "first  SESSIOX 

•  •  *  ♦  •  -  ♦ 

^fr,  WAGOOXNtat.  ♦  The  laugimge  in  the  conference  report  has  been 
mo<litled  somewhat  aT  compared  to  House  language,  inasmuch  as  the  Senate 
adopted  a  Jittle  bit  different  version  from  that  which  the  House  adopted  In 
an  effort  to  make  legislntlve  hLstorr  and  to  clarify  tlie  subject  in  my  own 
thinking^  I  should  like  to  ask  a  couple  of  questions. 

Tt  is  my  imderstanding  that  the  amende<l  language  of  the  conference  report 
of  section  801  (h),  privately  owne<l  facilities  on  long-term  leased  land  would 
bo  exempt  from  any  Federal  supervision.  AIS9  it  is  the  intention  of  this  lan- 
guage to  prevent  the  subsidy  of  these  organizations  with  public  funds.  Am  I 
correct? 

Mr.  P0WKI.U  Tfie  gentleman  Is  absolutely  correct 
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.    Mr,  WACGi(?N.NKR.  Thfii,  to  further  prohibit  tlic  subsidy  of  tlicse  Qignniza- 
tloiis,  with  public  funds,  a  fair  survluu  and/ur  reutal  charge  must  Ue  charged 
auy  orgaulzation  whieh  might  use  publie  facilities.  Am  I  correct? 
Mr,  Powell.  Absolutely  correct 

Mr.  Waggonnkr,  I  tliauk  the  gentleman  for  yielding  and  Jtor  his  clarification.  ^ 

HEW  is  seeking  a  list  of  Delta  Sigma  Pi  Fraternity  chapters  so  that  the 
schools,  where  these  chapters  are  located  ^yill  be  notified  that  the  institution 
must  demand  an  end  to  discrimination  by  sex  in  membership  sclcctiou  by  the 
fraternity,  or  the  schools  will  be  faced  with  a  cut-off  of  Federal  funding  for 
their  educational  programs, 

HEW  has  int^jrprcted  tlic  Education  Amendments  of  1927  to  include  frater- 
nities as  an  nctivity  contemplated  within  the  statute,  HEW  is  actually  conduct- 
In^  a  hearing  into  membership  practices  of  a  fraternity.  The  response  to  the 
Pelta  Sigma  V\  t'ourt  action,  by  the  United  States  Attorney  in  Chicago,  clearly 
shows  an  Inteat  to  pursue  this  matter  of  inquiry  Into  niembershlp  select lun,  ad- 
inihlstratlvely  wMthIn  the  Department  of  Health,  Education,  and  Welfare.  Like- 
wise, the  saiii€  niutivc  can  bei:lt?arly  seen  In  the  announced  plan  to  monitor  rush 
and  membership  selection  at  Souyicrn  Methodist  University. 

responsll)le  women's  sorority  Is  in  favor  of  accepting  male  members — 
the  same  holds  with  men's  fraternities^  they  do  not  wish  to  have  to  select  fe- 
male members. 

IJBW,  by  rc(|iilrlng  rcciplcift  schools  to  demand  revision  of  membership  selec- 
tion by  fraternities  and  sororities,  is  attempting  to  do  indirectly  that  which  it 
cannot  do  directly,  HEW  is  deliberately  determined  to  ignor  the  i)roI|^ibitioii 
ngalnst  sueli  actions  as  arc  defined  in  the  Waggonner  Amendment, 

The  Waggonnor  Amendment  Section  804 (h),  is  still  in  full  force  and  effect; 
Congress  never  Intended  the  Education  Amendments  of  1072  to  be  interpreted 
so  as  to  repeal  S04(h)— if  it  had,  it  would  have  repealed  it  as  it  did  several 
hnAs— tluis,  HEW^is  wrungCully  interpreting  the  Education  Amendments  of  1072.^  , 

*  .     Kocu^:sTF.a  Community  Sciioot.s,-  V  '  ^* 

Jlochcticr,  Mich,,  October  JJ^t/p'W  -  V 
Dear  Leoiolator;  The  foUowingvconeenis  of  the  Rochester  Board  of  Edpc^tion 
regarding  the  proposed  anti-sex  discrimination  regulations  proposed  by  the  Dt- 
partmcnt  of  Health,  EducaUuii  aiuj  Welfare  arc  heing^cnt  to  yoii  for  your  infor- 
mation. Whatever  sieph  yuu  can  take  in  imiilcmen^^ng  tht»  suggcs£iuiis  prior  to  the 
regulatloi|jS  being  adopted,  would  bo  greatly  apprcsiiiated:^' 
Sincerely,  ,  , 

"      '  ^'         .Tony  H,  PETl^:R8(>^^ 
l'^'        S ccrci a n/,^oar<l  of, Education, 
Enclosure.  '  *  \  .  _ 

UOCIIESTER  COMMV^N^ITY  SCUOOLB,  UOCHESTER,  MrCO.,  OqTontft  7,  107'i 

C0MMK.NT8  ON  rROPOSKD  RLLF.S  GOVERM.NO  EI)t.CATI0>\PR0ORAMS  AND.  ACTIVITIES  . 
RECEIVING  OR  RBNpiTTING  FROM  FEDER-Vf*  i'IA*A^<UV*  A6SISTANCf:^,\ 

SccUfm  (c).  "Programs  not  operated  by  rpcipleiiK  (l^'TiiJ?;  paragraph 
applies  to  any  recipient  which  requires  iiartioipatiun  |»y  any  Ap|>li^ant^  i^tidcnt. 
or  employee  in  any  education  program. or  acti\ity  not  otxjraled  Wholly  by  .such 
recipient,  or  which  facilitates,  permits,  or  cousldcr.^  Jucb  participation  as 
part  of  or  cauivalent  to  an  education  program  or  activity  o|k» rated  by  such 
recrpient,  intlnding  imrticlimtion  in  edncatlonnl  consortia  and  coo|)erativc  em- 
ployment and  studont-toachinfjassigninents.'*  "  ' 

,^Dur  intcrprctath.m.of  Ifil^Ji^fcction  is  of  concern  to  us  in  the  area  of  cooi>orativc 
pmployment.  It  l^^otir  Minion  that  a  scliool  with  a  worK  stud;^:  or  cooi^rativc 
cditcation  program  will  be  out  of  compliance  if  the  cooperating  agency  or 
company  discriminates  J>y  iJex.  It  is  our  opinion  that  many  students  noiv  benefit 
from  our  coopcrativu  arrangements  with  employers  in  our  area.  It  is  conceivable 
that  some  of  these  extremely  worthwhile  programs  would  have  to  be  termi- 
nated under  tids  pro|M)sed  regulation.  We  feel  that  this  would  not  be  in  the 
best  interest  of  our  students. 
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i^vvtion  «<;.J.i.— Separatr  tt>lU-l,  locker  room  and  bliowcr  facilities  on  the 
basis  of  fiiex  may  be  pro\iUotl.  but  such  facilities  asj  are  provided  must  be 
comparable  iii  quulit\xand  udniber  for  men  and  women." 

Compliance  ^^^tl;l  tbb<  .section  would  require  considerablo  exiwnditures  of 
luonov  which  ou>-  district,  cannot  afford.  If  this  .section  is  to  be  inclndcd  in  [he 
rcKUlalions.  it-ih  onr  feeling'  that  it  .should  Ik*  applied  only  to  Mie  couijtrnction 
of  future  >clio^l  ImiidinKs.  If  tbe  rule  ih  to  be  maintained  ai$  written,  funding 
should  be^tfjiplied  to  districts  in  order  that  tliey  may  (Oniply.  ,  • 
\st'c/r/wt  8tf^mSft-'"i:o\Qri,  access  tu\-onr.se  offfrin;:s  and  other  aspcKjts  of 
a  r^jcipieni^s  educational  pro>cram  or  activity.  No  course  oirerin?,'s  mav  be 
comlucted  s^cpa ra til.v  ou  tlie  basi.s  o(  mx  intlnduij;  hc.iUli,  physical  education, 
industrial  arl.s.  bu.sinc.sN.  \ocational,  technical,  hyniev economics,  nnisic,  and 
adult  education,  and  no  .^ttitfent  may  be  required  to  iKirtitipate  or  be  refused 
participation  in  any  conri<e  offering  on  the  basis  of  sex." 

It  IS  «iur  fcdm^'  that  tlii^  pn^iiosed  rule  ran  be  intejpreted  to  mean  that  no 
cour.<o  may  be  conduct t-d  in  tmr  d I. strict  unles.s  it  contains  members  of  botli 
the  male  and  female  .se\c>.  if.  after  making  an  effort  to  interest  male  students, 
for  instance,  in  a  conr.^e  in  ad\ant'L-d  tailt»rini;,  we  were  unable  to  tonWnce  them 
to  pnrti(ipate.  wi»  would  not  wish  to  fiave  to  cancel  .Midi  a  course.  If  our 
interpretatitui  is  correct,  wl-  .strongly.objet^t  to  inchuling  this  section,  as  presently 
worde<l.  in  these  regulations. 

S(vtton  ,S(;..{7 "Prc^^nancy  and  related  conditions.  (1)  A  recipient  shall 
not  dlM-riminatf  a^Minst  .ni\  .student,  or  e.xdude  any  .student  from  its  education 
pnwim  or  >ai  ti\ily.  Iiulmbng  any  class  or  t^.xtra-rnrricular  aeti\ity.  on  the 
Im.sis  itt  .Mirh  .student'i,  pregnancy,  childbirth,  faUe  pregnancy,  miscarriage,  or 
nluirtion.  or  rcco\er\  tJicrefrom.  nnle.sis.  (U  The  student  requests  voluntarily 
to  participate  in  a  diffm  nt  i^xu  h  prograni  or  activity :  or  (ii)  The  student  s 
physician  certifies  to  the  rctipiciit  that  sijcli  different  participativui  is  iieces- 
sai-v  for  her  her  physical,  mental,  or  emotional  well  l)eing." 

objivtiou  wm  lia\c  witll  this  section  relates  to  onr  liability  for  injury 
or  illness  to  a  slmlcnt*«luring  pregnancy  or  related  conditions.  Therefore,  we 
feci  tliat  the  rule  should  be  re\lsed  so  that  tbe  .student  and  her  ph\.sician  tal>e 
the  rcstmnsibillty  f«ir  her  welfare,  no.t  the  sdniol  district.  It  i.^  our  belief  that 
the  student  and  her  phj-siuan  .^Imuld  certify  to  the  recipient  that  participation 
ill  education  pruu'niiits  (»r  a<ti\iti<'s.  Including  physical  education,  is  not  In-' 
jnrious  to  the  student's  physical,  jnental.  or  emotional  well  being. 

isvrtton  is/i.-ls U  K—- Where  athletic  opportunities  (or  students  of  one  sex  have 
pre\iously  bcc-n  iindted.  a  recipient  Uiust  nnike  atllnnative  effrtrts  to  Inform 
students  of  that  so:t  of  tbe  availability  of  equal  oiK)rt\inItles  for  them,  and  to 
pro\ide  siipu«>rt  and  tr.iining  to  eiuible  tbeni  to  partitipate  in  those  oppor. 
t  mil  ties." 

Oni^  concern  with  this  section  \s  two-fold.  First,  we  are  again,  faced  with 
niudij  hivdier  pr«>grani  e.ViM*ndilnres  in  tirder  to  pro\ide  the  "support  and  train 
ing"  Indicated.  We  would  like  tt>  ha\e  the  extent  of  such  ".support  arid  trainiuj;  ' 
deftii(»d.  Secondly,  sinco  the  need  to  doi  anient  "athrmatlve  effort.s"  is  Indicated 
e1se\^liere  jn  the  profxised  rules,  we  would  like  spei^itlc  information  as  to  how 
sudijdocmnentation  Is  to  be  provided. 

.Srl7iV>»  .<?o'.Jf;i?>i.~"Frini:e  benefits  rrohibltious.  A  r,eclpient  .<!hall  not;  fl) 
discijlminate  on  tlie  ba.sii>  of  .sex  with  regard  to  making  fringe  benefits  available 
to  employees  ..."  .  y 

If  this  section  can  bo  interpreted  to  mean  the  provision  of  pntem it/ leave, 
we  are  comvrned  with  U\  in>s.slbb*.  effect  on  contract  agreements  wltj>aeachers. 
We  would  like  this  sectitm  clarified  and  altered  If,  Indeed,  onr  iulerpretatloii 
Ih  correct.-  v.      *  ^^^^ 

Approvo<l  at  Special  Board  of  Kdncaflon  meeting  held  Octj»t>er  7.  1074  of  the 
Hochester  Community  Schools  Board  of  Education. 
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